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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 

CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hofn.  OLIVER  WENDELL  HOLMES.  Circuit  Justice WasWiigton.  D.  C. 

Hon.  LB  BARON  B.  COLT.  Circuit  Judge Providence.  R.  I. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge Portland.  Me. 

Hon.  FRANCIS  C.  LOWELL.  Circuit  Judge Boston.  Mass. 

Hon.  CLARENCE  HALE.  District  Judge.  Maine Portland.  Me. 

Hon.  FREDERIC  DODQE.  District  Judge,  Massachusetts Boston.  Mass. 

Hon.  EDOAR  ALDRICH.  District  Judge.  New  Hampshire Littleton.  N.  H. 

Hon.  ARTHUR  L.  BROWN.  DlstHct  Judge.  Rhode  Island Providence,  R.  L 


SECOND  CIRCUIT. 

Hon.  RUFUS  W.  PECKHAM.  Circuit  Justice* Washington.  D.  C. 

Hon.  HORACE  H.  LURTON,  Circuit  Justice  « Washington.  D.  C. 

Hon.  E.  HENRY  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  ALFRED  C.  COXE.  Circuit  Judge UUca.  N.  Y. 

Hon.  HENRY  O.  WARD.  Circuit  Judge New  York.  N.  Y. 

Hon.  WALTER  C.  NOYE^S,  Circuit  Judge New  Ix»ndon.  Conn. 

Hon.  JAMBS  P.  PLATT.  District  Judge.  Connecticut Hartford.  Conn. 

Hon.  THOMAS  L  CHATFTELD,  District  Judge.  E.  D.  New  York Brooklyn,  N.  Y. 

Hon.  OEOROB  W.  RAY.  District  Judge.  N.  D.  New  York Norwich.  N.  Y. 

Hon.  OEX>ROE  B.  ADAMS.  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  GEORGE  C.  HOLT.  District  Judge.  S.  D.  New  York New  York.  N.  Y. 

Hon.  CHARLES  M.  HOUGH.  District  Judge.  S.  D.  New  York New  York.  N.  Y. 

Hon.  LEARNED  HAND,  District  Judge.  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL.  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  JAMBS  L.  MARTIN,  District  Judge,  Vermont Brattleboro.  Vt. 

THIRD  CIRCUIT. 

Hon.  WILLIAM  H.  MOODY,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  M.  LANNING.  Circuit  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  GEORGE  GRAY.  Circuit  Judge Wilmington.  Del. 

Hon.  JOSEPH  BUFFINGTON.  Circuit  Judge Plttshurg,  Pa. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge,  Delaware Wilmington.  Del. 

Hon.  JOHN  RELLSTAB.  District  Judge.  New  Jersey Trenton.  N.  J. 

Hon.  JOSEPH  CROSS,  District  Judge.  New  Jersey Elisabeth.  N.  J. 

*  Died  October  H  UOIl  '  Appointed  to  succeed  Ruf  us  W.  Peckham,  dec«as«d. 
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Hon.  JOHN  B.  HcPHBRSON,  District  Judg«,  B.  D.  PenntylTanU Philadelphia,  Pa. 

Hon.  JAMBS  B.  HOLLAND,  District  Judge,  B.  D.  PennsylTanla Philadelphia,  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD,  District  Judge,  M.  D.  Pennsylvania.. Scranton,  Pa. 

Hon.  JAMBS  S.  TOUNQ,  District  Judge,  W.  D.Pennsylvania Pittsburg,  Pa. 

Hon.  CHARLBS  P.  ORR,  District  Judge,  W.  D.  Pensylvania Pittsburg,  Pa. 


FOURTH  CIRCUIT. 

Hon.  MELVILLB  W.  FULLER,  Circuit  Justice Washington,  D.  C 

Hon.  NATHAN  GOPP,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge Asheville,  N.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland Baltimore,  Md. 

Hon.  HENRT  O.  CONNOR,  District  Judge,  B.  D.  North  Carolina Wilson,  N.  C. 

Hon.  JAMBS  B.  BOYD,  District  Judge,  W.  D.  North  Carolina ..Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLBY,  District  Judge,  E.  and  W.  D.  South  Car... Charleston,  S.  C 

Hon.  BDMUND  WADDILL,  Jr.,  District  Judge,  B.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge.  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  O.  DAYTON.  District  Judge,  N.  D.  West  Virginia Phillppl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  S.  D.  West  Virginia. Charleston,  W.  Va. 


FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  JusUce Washington,  D.  C. 

Hon.  DON  A.  PARDEE.  Circuit  Judge Atlanta.  Ga. 

Hon.  A.  P.  Mccormick,  circuit  judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY»  Circuit  Judge Huntsville.  Ala. 

Hon.  THOMAS  G.  JONES,  District  Judge,  N.  and  M.  D.  Alabama Montgomery.  Ala. 

Hon.  WM.  I.  GRUBB,  District  Judge,  N.  D.  Alabama Birmingham.  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile.  Ala. 

Hon.  WM.  B.  SHEPPARD.  District  Judge,  N.  D.  Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia AUanta,  Ga. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia Macon,  Ga. 

Hon.  RUFUS  B.  FOSTER,  District  Judge,  B.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILBS,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge,  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas,  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  S.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  S.  MAXBY,  District  Judge,  W.  D.  Texas Austin,  Tex. 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  JusUce Washington,  D.  C. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  HEINRY  F.  SEVERENS,  Circuit  Judge Kalamazoo,  Mich. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Judge Cincinnati,  Ohio. 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge Cincinnati.  Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge.  E.  D.  Kentucky MaysviUe,  Ky. 

Hon.  WALTER  EVANS.  District  Judge,  W.  D.  Kentucky Louisville.  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judge.  E.  D.  Michigan Detroit,  Mich. 

Hon.  LOYAL  E.  KNAPPEN,  District  Judge,  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  ROBERT  W.  TAYLER,  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge..  S.  D.  Ohio Cincinnati,  Ohio. 

Hon.  JOHN  B.  SATER.  District  Judge.  S.  D.  Ohio Columbus.  Ohio. 

Hon.  BDWARD  T.  SANFORD.  District  Judge,  E.  and  M.  D.  Tennessee.... KnoxvlUe,  Tenn. 
Hon.  JOHN  E.  McCALL^  District  Judge,  W.  D.  Tennessee Memphis,  Tenn. 


JUDGES  OF  THE  COOBTa 


SEVENTH  CIRCUIT. 

Hon.  WIIiLIAM  R.  DAT,  Circuit  Justice Washinston,  D.  C. 

Hon.  PBTBR  S.  OROS8CUP.  Circuit  Judge Chlcafo,  III. 

Hon.  FRANCIS  B.  BAKER.  Circuit  Judge Indianapolis,  Ind. 

Hon.  WILXJAM  H.  SEAMAN,  Circuit  Judge Sheboygan,  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT,  Circuit  Judge Chicago,  111. 

Hon.  KENESAW  M.  LANDIS,  District  Judge.  N.  D.  Illinois Chicago,  111. 

Hon.  OBOROB  A,  CARPBNTBR,  District  Judge,  N.  D.    Illinois* Chicago.  111. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  B.  D.  Illinois Urbana.  111. 

Hon.  J.  OTIS  HUMPRHBY.  District  Judge,  S.  D.  Illinois Springfield,  111. 

Hon.  AL£ERT  B.  ANDERSON,  District  Judge.  Indiana Indianapolis.  Ind. 

Hon.  JOSEPH  V.  QUARLES,  District  Judge,  B.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHUR  Lw  SANBORN,  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER.  Circuit  JusUce Washington.  D.  C. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St.  Paul,  Minn. 

Hon.  WILLIS  VAN  DEVANTBR.  Circuit  Judge Cheyenne,  Wyo. 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth.  Kan. 

Hon.  ELMER  B.  ADAMS.  Circuit  Judge ; St  Louis.  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge.  B.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge.  W.  D.  Arkansas FL  Smith.  Ark. 

Hon.  ROBERT  E.  LEWIS,  District  Judge,  Colorado Denver.  Colo. 

Hon.  HBNRY  THOMAS  RBBD.  District  Judge.  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa Red  Oak.  Iowa. 

Hon.  JOHN  C.  POLLOCK.  District  Judge.  Kansas Topeka,  Kan. 

Hon.  CHAS.  A.  WILLARD,  District  Judge,  Minnesota Minneapolis.  Minn. 

Hon.  PAGE  MORRIS.  District  Judge.  MinnesoU Duluth.  Minn. 

Hon.  DAVID  P.  DTER.  District  Judge.  B.  D.  Missouri St  Louis.  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City.  Mo. 

Hon.  W.  H.  MUNGER.  District  Judge.  Nebraska Omaha.  Neb. 

Hon.  THOMAS  C.  MUNGER,  District  Judge.  Nebraska Lincoln.  Neb. 

Hon.  CHARLBS  F.  AMIDON,  District  Judge.  North  Dakota Fargo.  N.  D. 

Hon.  RALPH  B.  CAMPBELL,  District  Judge.  E.  Oklanoma Muskogee.  Okl. 

Hon.  JOHN  H.  COTTERAL.  District  Judge.  W.  Oklahoma Guthrie,  Okl. 

Hon.  JOHN  B.  GARLAND.  District  Judge.  South  DakoU Sioux  Falls.  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge.  UUh Salt  Lake  City.  UUh. 

Hon.  JOHN  A.  RINER.  District  Judge.  Wyoming Cheyenne,  Wyo. 

NINTH  CIRCUIT. 

Hon.  JOSEPH  McKBNNA,  Circuit  Justice Washington.  D.  C. 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge PorUand.  Or. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco.  Cal. 

Hon.  ERSKINB  M.  ROSS.  Circuit  Judge Los  Angeles,  Cal. 

Hon.  WM.  C.  VAN  FLEET,  District  Judge,  N.  D.  California San  Francisco.  Cal. 

Hon.  JOHN  J.  DB  HAVEN,  District  Judge,  N.  D.  California San  Francisco.  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge.  S.  D.  California Los  Angeles.  Cal. 

Hon.  FRANK  S.  DIETRICH.  District  Judge.  Idaho Boise.  Idaho. 

Hon.  WILLIAM  H.  HUNT,  District  Judge,  Montana Helena.  Mont 

Hon.  BDWARD  S.  FARRINGTON,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  WOLVERTON.  District  Judge.  Oregon Portland.  Or. 

Hon.  ROBERT  S.  BEAN.  District  Judge,  Oregon Portland,  Or. 

Hon.  EDWARD  WHITSON,  District  Judge,  B.  D.  Washington Spokane,  Wash. 

Hon.  CORNELIUS  H.  HANFORD.  District  Judge.  W.  D.  Washington SeatUe.  Wash. 

Hon.  GEORGE  DONWORTH.  District  Judge.  W.  D.  Washington Seattle.  Wash. 

*  Appointed  Jan.  11,  1910.  to  succeed  Solomon  H.  Bethea.  deceased. 
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C.  C.  A.  164. 

Persons  assisting  passengers.  31  C.  C. 
A.  164. 

Rights  of  licensee  on  train.  31  C.  C. 
A.  164. 

Rights    of  person    traveling   on    pass. 

31  C.  C.  A.  164 ;   32  C.  C.  A.  306. 
Burden  of  proof  of  negligence  where 

passengers  have  been  injured.  32  C. 
C.  A.  23. 

Live  stock — Evidence  admissible  in  ac- 
tions for  injuries  through  negligence 
or  accident.    32  C.  C.  A.  148. 

Limitations  of  liability  for  personal  in- 
juries to  passengers  and  lor  baggage. 

32  C.  C.  A.  SOL 
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CARRIERS—Cont'd. 

Continuance  of  passenger  relation.  40 
O.  C.  A.  437. 

Liability  of  railroads  or  street  car 
companies  for  ejection  6f  trespassers. 
51  C.  C.  A.  578. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Use  of  carriers*  premises  by  hack  and 
cab  drivers,  hotel  runners,  etc.  57 
C.  C.  A.  367. 

Regulations  of  charges  by  carrier  for 
long  and  short  hauls.  60  C.  C.  A. 
542. 

Duties  and  liabilities  of  carriers  as  to 
furnishing  facilities  for  transporta- 
tion.    61  C.  C.  A.  414. 

Negligence  in  ejection  of  persons  un- 
der disability.    62  G.  C.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  C.  C.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  C.  A.  427. 

Liabilities  to  employes  of  others  car- 
ried under  contract  with  carrier.  85 
r.  C.  A.  .^. 

What  constitutes  an  unlawful  prefer- 
ence or  discrimination  by  a  carrier 
under  interstate  commerce  regula- 
tions.    04  C.  C.  A.  230. 

Delegation  of  lei?islative  power  to  rail- 
road commissions.     95  C.  C.  A.  132. 

CERTIFICATES. 
Of  receivprs.    26  C.  C.  A.  3.^*0;    94  C. 

C.  A.  601. 
Of  corporate  stock — Cancellation.     55 

C.  C.  A.  167. 

CERTIORARI. 
From  supreme  court.    1  C.  C.  A.  5. 

CHARITIES. 
Liabilities  of  charitable  institutions  for 
negligence.    47  C.  C.  A.  134. 

CHARTER. 

Implied  warranty  of  seaworthiness.  15 
C\  C.  A.  388 ;   60  C.  C.  A.  179. 

Cancellation,  surrender,  or  rescission 
of  charter  of  vessel.    61  C.  C.  A.  569. 

CHATTEL  MORTGAGES. 

Controlling  effect  of  state  decisions  in 
United  States  courts.     11  C.   C.  A. 

88. 

CHILD. 

Death  of  parent  by  wrongful  act- 
Damages.    1  C.  C.  A.  34. 

Imputed  negligence.    34  C.  C.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.   37  C.  C.  A.  362. 

CHINESE. 
Citizenship.    1  C.  0.  A.  212 ;   35  0.  C. 
A.  332. 


CIRCUIT  COURTS. 
Review  of  jurisdiction  of  circuit  courts. 

48  C.  C.  A.  351. 
Jurisdiction  of,  as  determined  by  the 

amount   in    controversy.      19   C.   0. 

A.  75 ;   36  C.  C.  A.  459. 

CIRCUIT  COURTS  OF  APPEALS. 

Certiorari  from  supreme  court.  1  C.  C. 
A.  5. 

Jurisdiction.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Effect  of  previous  decisions  as  to  va- 
lidity of  patents.  3  C.  C.  A.  565; 
27  C.  C.  A.  427 ;   32  C  C.  A.  484. 

Review  of  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  572 ;  27  C.  C. 
A.  189 ;    32  C.  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able. 13  C.  C.  A.  374 ;  90  C.  C.  A. 
.566. 

Enjoining  proceedinirs  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575;  63 
C.  C.  A.  437. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  C.  C.  A. 
3.">6:    26  C.  C.  A.  49. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  11. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

CITIZENSHIP. 

Of  Chinese.  1  C.  C.  A.  212 ;  35  C.  C. 
a:  332. 

Of  aliens  under  state  and  federal  laws. 
6  C.  C.  A.  37. 

Of  corporations.  6  C.  C.  A.  174;  10 
C.  C.  A.  249 ;   27  C.  C.  A.  301. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Of  married  women.    65  0.  C.  A.  5. 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  468. 

Collision  rules — Speed  of  steamers  in 
fo^.     28  C.  C.  A.  532. 

Collision  rules — Speed  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  368. 

Signals  of  meeting  vessels.  30  C.  0. 
A.  630. 

Overtaking  vessels.     60  C.  C,  A.  254. 

COLOR  OF  TITLE. 
Tax  deed  as  color  of  title.  24  0.  0.  A. 
402. 

COMMERCE.* 

Taxation  of  interstate  commerce  by 
state.     8  C.  C.  A.  492. 

Jurisdictioiji  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
or  foreign  commerce — Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  C.  A.  13. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state conmierce.    59  G.  C.  A.  191. 
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OOMMBSBCB--Confd. 
What  constitates  an  tmlawful  prefer- 
ence or  discrimijiation  by  a  carrier 
under    interstate    commerce    regula- 
tions.   94  G.  C.  A.  230. 

C!ON8PIBACY. 

Laabilities  of  corporations.  39  C.  C. 
A.  17. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 

Judgment  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

Merger  of  conspiracy  in  offense  com- 
mitted.   96  C.  C.  A.  311. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings.   8  C.  C.  A.  398. 

Regulation  of  commerce  by  taxation. 
8  C.  C.  A.  492. 

Restrictions  on  grants.    14  O.  C  A.  6. 

Lfimitations  of  taxing  power.  23  C.  C. 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C.  A.  13. 

Constitutional  limitations  of  municipal 
indebtedness.     36  C.  C.  A.  6. 

Trial  hy  jury  in  criminal  prosecutions. 
39  O.  C.  A.  275. 

Impairing  obligation  of  contract  for 
exeroution  from  taxation.  70  C.  C. 
A.  294. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial 
of  eoual  protection  of  law.  72  C.  C. 
A.  547. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
Tiendent  on  reservation  of  power  to 
alter  or  amend.    77  C.  C.  A.  281. 

Statutory  change  of  remedy  as  im- 
pairing obligation  of  contracts.  93 
r.  C.  A.  281 . 

Delegation  of  legislative  power  to  mil- 
road  commissions.    95  C.  C.  A.  132. 

CONTE^IPT. 

Liability  of  attorneys.    48  C.  C.  A.  7. 

CONTRACT  LABOR. 
Importation.    66  C.  C.  A.  133. 

CONTRACTS. 

Implied  obligation  to  pav  for  benefits 
received.    2  C.  C.  A.  4as. 

Monopolistic  contracts— Validity  as  af- 
fected by  public  policy.  9  C.  C.  A. 
066 :  34  a  C.  A.  486. 

Jurisdiction  of  federal  courts  as  to 
lavirs  impairing  obligation  of  contract. 
11  C.  C.  A.  316. 

Relating  to  use  of  trade-name.  14  C. 
C.  A.  104. 

Mutuality  in.    15  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.     18  C.  C.  I 
A.  347;  27  C.  C.  A.  530.  ' 


CONTRACTS— C5onfd. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works  at  judicial  sales,  etc. 
&  C.  C.  A.  192. 

For  lobby  services.    29  C.  C.  A.  440. 

Breach  of  executory  contract— Accru- 
al of  right  to  sue.    80  C.  C.  A.  210. 

Divisibility  of  contracts.  30  C.  C.  A. 
467. 

Of  persons  non  compos  mentis  under 
guardianship.     34  C.  C.  A.  264. 

Marketable  title.    40  C.  C.  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C.  C.  A.  183. 

Persons  entitled  to  enforce  specific  per- 
formance.    47  C.  C.  A.  493. 

Enforcement  of  contracts  requiring  pe^ 
formance  of  continuous  acts.  49  C. 
C.  A.  103. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.     52  C.  C.  A.  427. 

Marriage  by  mutual  agreement.  52  C. 
C.  A.  581. 

Restraining  breach  of  contract  of  em- 
ploy4  not  to  engage  in  competing 
business.     53  C.  C.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  affected  by  legality  of  ob- 
ject or  consideration.  56  C.  C.  A. 
10. 

For  sale  of  things:  to  be  produced  or 
manufactured.     58  C.  C.  A.  3(J3. 

Merger  of  contracts.     60  C.  C.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant.    62  C.  C.  A.  5! 

Enforcement  of  contracts  of  which  time 
is  the  essence.     63  C.  C.  A.  562. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  emplovers. 
67  C.  C.  A.  427. 

Impairing  obligation  of  contract  for 
exemotion  from  taxation.  70  C.  C. 
A.  294. 

Practical  construction  of  contracts  by 
parties.    73  C.  C.  A.  392. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alteV  or  amend.     77  C.  C.  A.  281. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combins^ions 
in  restraint  of  trade.  78  C.  C.  A. 
612. 

Remote  or  speculative  profits  as  ele- 
ment of  damn'^es  for  breach  of  con- 
tract.   81  C.  r.  A.  546. 

Misrenresentatiou  and  concealment  by 
vpndee  of  goods  as  to  financial  con- 
dition as  affecting  contract  of  sale. 
87  r.  C.  A.  120. 

Validity  of  conditions  in  contracts  of    ' 
conditional  sale  of  personalty.     87  C. 
C.  A.  5.S8. 

Construction  of  contracts  as  to  written 
and  printed  provisions.  92  C.  C.  A. 
394. 
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CX)NTRACTS-€onfd. 

Reformation  of  instruments  as  depend- 
ent on  mutuality  of  mistake.  93  C. 
C.  A.  10. 

Revocation  or  setting  aside  agreement 
to  submit  to  arbitration.  93  C.  C. 
A.  171. 

Statutor]^  change  of  remedy  as  impair- 
ing obligation  of  contracts.  93  0.  C. 
A.  281. 

CONTRIBUTION. 

On  marine  loss — General  average.  20 
\^.  O.  A.  ooJ» 

COPYRIGHTS. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211;  36 
C  C.  A.  613. 

Matter  subject  to  copyright  58  C.  C. 
A.  273. 

Dedication  to  public  or  abandonment 
of  copyright.    69  C.  C.  A.  563. 

Infringement  b^  use  of  extracts  and 
quotations.    76  C.  C.  A.  475. 

Rights  of  authors  to  control  of  publi- 
cation, disposition  or  use  of  their 
productions  independent  of  statutory 
copyright.    77  C.  C  A.  620. 

CORPORATIONS.  Sec  Banks  and 
Banking. 

Citizenship  for  purposes  of  federal  ju- 
risdiction. 6  C.  C.  A.  174;  10  C.  C. 
A.  240 :  27  C.  C.  A.  298. 

Status  of  foreign  corporations.  7  0. 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
(\  C.  A.  421. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  corporations.  11  C. 
C.  A.  314. 

Personal  liability  of  directors  for  negli- 
gence.    12  C.  C.  A.  680;    33  C.  C. 

A.  2.m 

The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
roi*poration.     13  C.  C.  A.  466. 

Use  of  corporate  name  as  trade-name. 
17  C.  C.  A.  579;  27  C.  C.  A.  357. 

Stockholders'  liability  to  creditors  in 
equity.  23  C.  C.  A.  315;  33  C.  C. 
i\.  *•«».  , 

Exchiflion,  regulation,  and  taxation  of 
foreign  corporations.    24  C.  C.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  C.  C.  A.  221. 

Foreign  corporations  "doing  business'* 
in  stnte.  33  C.  C  A.  585;  72  C.  C. 
A.  iV22. 

IJahilJty  for  torts.    39  C.  C.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.     42  C.  C.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions. 4o  C.  C.  A.  3 ;  78  C.  C.  A. 
473. 

Acts  of  corporators  and  promoters. 
46  C.  C.  A.  576;   92  C.  C.  A.  4r>0. 

IVnver  to  form  partnership.     50  C.  C. 

A.  i;ji. 


CORPORATIONS-CJont'd. 

Effect  of  judgment  against  corporation 
in  action  to  enforce  stockholder*!  li- 
ability.   52  C.  C.  A.  305. 

Limitation  of  actions  against  corpo- 
rate officers.    53  C.  C.  A.  7. 

Cancellation  of  certificates  of  corpo- 
rate stock.    55  C.  C.  A.  167. 

Liability  of  transferrors  and  transfer- 
ees of  corporate  stock  for  assess- 
ments.    61  C.  C.  A.  322. 

Liabilities  enforceable  against  reorgan- 
ized corporations.    62  C.  C.  A.  147. 

Acquisition  by  corporation  of  stock  of 
other  corporation.    68  C.  C.  A.  120. 

Evidence  of  membership  in  corpora- 
tion.   72  C.  C.  A.  42a 

Liabilities  of  corporate  officers  for 
debts  and  acts  of  corporation  as  de- 
pendent on  knowledge  or  participa- 
tion.   75  C.  C.  A.  492. 

Powers  of  committees  of  directors  or 
trustees  of  corporations.  76  C.  C. 
A.  7. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  ta 
alter  or  amend.    77  C.  C.  A.  281. 

Liability  of  corporation  succeeding  to 
partnership  for  debts  of  firm.  80  C. 
C.  A.  560. 

Rights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  C 
C.  A.  480. 

Rights  of  stockholders  to  sue  or  de- 
fend on  behalf  of  corporation  as  de- 
pendent on  refusal  of  corporation  or 
officers  to  act.    87  C  C.  A.  390. 

Compliance  with  charter,  constitution- 
al or  statutory  requirements  as  to  in- 
crease of  capital  stock.  88  C.  C.  A. 
360. 

Rights  of  minority  stockholders  as  to 
management  of  corporate  affairs.  89- 
C.  C.  A.  482. 

COSTS. 
Rieht  to  costs  in  equity.    17  C.  C.  A. 

368. 
Imposition  of  extra  allowance  of  costs, 

or  fees  as  denial  of  equal  protection 

of  law.    72  C.  C.  A.  547. 

COUNTERFEITING. 
Nonmailable  matter.     30  C.  C.  A.  86. 

COURTS.    See  Federal  Courts. 
Dicta.     64  C.  C.  A.  361. 
Decisions  of  courts  as  authority  in  oth- 
er co-ordinate  courts.     97  C.  C.  A. 
472. 

CREDIT. 
Loss  of  as  element  of  damages.    62  C. 
C.  A.  612. 

CREDIT  INSURANCE.     19  C.  C.   A, 
271 ;   34  C.  C.  A.  165. 

CRIMINAL  LAW.     See  Rewards. 
Province  of  court  and  jury  in  criminal 
prosecutions.     26  C.  C.A.  541. 
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CRIMINAL   LAW— Cont'd. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

Prosecution  and  punishment  of  acces- 
sories.   44  C.  0.  A.  320. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.    53  C.  C.  A.  278. 

Comments  of  counsel  and  instnictions 
on  failure  of  accused  to  testify.  54 
C.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.    61  C.  C.  A.  117. 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.    68  C.  O.  A.  4. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstnntial  evidence  of  corpus  de- 
licti.   70  C.  C.  A.  156. 

Admission  on  loint  trial,  of  evidence 
competent  only  against  one  or  part 
of  defendants.    73  C.  C.  A.  295. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 

"ESect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  al- 
leged criminal  act.    79  C.  C.  A.  407. 

Right  of  accused  to  be  confronted  by 
witnesses.    80  C.  C.  A.  116. 

Computation  of  cumulative  sentences. 
81  C.  C.  A.  196. 

Admissibility  of  written  instruments 
in  criminal  prosecutions  as  depend- 
ent on  preliminary  proof.     82  C.  C. 

Commencement  of  period  of  limitations 
against  prosecutions  for  continuing 
offenses.    84  C.  C.  A.  519. 

Identity  of  offenses  charged  in  requisi- 
tion for  extradition  and  indictment, 
and  immunity  from  prosecution  for 
other  offense.    85  C.  C.  A.  275. 

Waiver  of  objections  to  instructions  in 

.  criminal  prosecutions.  88  C.  C.  A. 
302. 

Admissibility  against  accused  of  evi- 
dence wrongfully  obtained,  irrespec- 
tive of  question  of  compelling  accused 
to  criminate  himself.    91  C.  C  A.  2. 

Right  to  waive  trial  by  jury  in  crim- 
inal prosecutions.    94  C.  C.  A.  7. 

Merger  of  conspiracy  in  offense  com- 
mitted.   96  C.  C.  A.  311. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  C.  A.  394. 
Existence  of  custom  or  usage  as  ques- 
tion for  jury.    83  a  C.  A.  9.  I 


CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.     18  C.  C.  A. 
545. 

DAMAGES. 

Mental  suffering  as  an  element  of  dam- 
age in  general.     11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571 ; 
15  C.  C.  A.  250;   28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.    14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  0.  A.  235; 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff*s  character  and  condition. 
27  C.  C.  A.  138. 

Negligence  of  both  master  and  servant 
— Division  of  damages  in  admiralty. 
30  C.  C.  A.  678. 

Liability  of  corporations  for  exemplary 
or  punitive  damages.    39  C.  C.  A.  18. 

Punitive  damages  for  death  by  wrong- 
ful act.    44  C.  C.  A.  259. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  C.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  C.  C.  A.  645. 

Loss  of  credit  as  element  of  damages. 
62  C.  C.  A.  612. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment.    64  C.  C.  A.  5. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages  for 
libel  and  slander.    71  C.  C.  A.  31."». 

Imposition  of  penalty,  extra  allowance 
01  damages,  costs  or  fees  as  denial  of 
equal  protection  of  law.  72  C.  C.  A. 
547. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract.   81  C.  C.  A.  546. 

Right  to  require  plaintiff  in  action  for 
personal  injuries  to  submit  to  phys- 
ical examination.    93  C.  C.  A.  435. 

DEATH  BY  WRONGFUL  ACT. 

Mental  suffering  as  element  of  dam- 
ages.    11  C.  C.  A.  563. 

Punitive  damages.    44  C.  C.  A.  259. 

What  law  governs  actions.  47  C.  C. 
A.  606. 

Nonresident  aliens  as  beneficiaries  un- 
der death  acts.    91  C.  C.  A.  396. 

DECREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory  orJers  and  decrees.     61 
C  C.  A.  236. 
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DEDICATION. 
Of  copyright  to  miblic.    09  O.  G.  A. 
563. 

DEEDS. 

Names  of  parties.    23  G.  C.  A.  146. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executors  or  administra- 
tors.   74  C.  C.  A.  382. 

Competency  of  witnesses  attesting  exe- 
cution of  deed.    95  C.  G.  A.  331. 

DEMURRAGE. 
Quick  dispatcli.     14  G.  G.  A.  657 ;   21 

C.  C.  A.  342. 
Definition  and  general  principles.     21 

C.  C.  A.  337 ;   46  C.  C.  A.  4. 

DEPOSITION. 

Conformity  to  state  practice.  5  G.  C. 
A.  602;  27  C.  C.  A.  392;  71  C.  C. 
A.  110. 

Use  of  deposition  when  deponent  is 
present.    50  C.  C.  A.  232. 

Irregularities  in  taking  or  return  of 
depositions  as  ground  for  exclusion  as 
evidence.    73  C.  G.  A.  608. 

Use  of  deposition  by  adversary  of  par- 
ty taking  it.    94  C.  C.  A.  356. 

DICTA. 
Of  courts.    64  G.  G.  A.  361. 

DIRECTORS. 
Personal    liability   for  negligence.      12 
C.  C.  A.  680;  33  C.  G.  A.  230. 

DISCOVERY. 

Conformity  to  state  practice.  5  C.  C. 
A.  594 ;  27  C.  C.  A.  393. 

Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C.  C.  A.  96. 

Riprht  to  require  plaintiff  in  action  for 
personal  injuries  to  submit  to  phys- 
ical examination.    93  C.  G.  A.  435. 

DISMISSAL  AND  NONSUIT. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.    68  C.  a  A.  4. 

DISSOLUTION. 
Of  foreign  corporations.     7  G.  C.  A. 

421. 
Of    municipal    corporations-— Effect   on 

indebtedness.     33  C  G.  A.  506. 

DIVORCE. 
Separation  agreements.     38  G.  G.  A. 
608. 

DOMICILE. 
Effect   of   change  of  domicile   on   the 
question  of  diverse  citizenship.  10  C. 
C.  A.  251. 

DOWER. 
How  inchoate  right  extinguished.  3  C. 

C.  A.  316. 
In  mines.    3  G.  C.  A.  316. 
What  estate  subject  to  dower.    3  G.  G. 
A.  316. 


DOWER-Oonfd. 
Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  G.  G.  A.  295. 

EI^CTION  OP  REMEDIES. 
Against  undisclosed  principal  or  agent. 
77  G.  G.  A.  166. 

ELECTRICITY. 
Liabilitv  for  injuries  from  defects  in 
installation  of  electric  wires  and  ap- 
pliances in  building.    87  G.  G.  A.  5. 

EMINENT  DOMAIN. 

Consequential  and  indirect  damages. 
16  C.  G.  A.  468. 

Nature  of  estate  or  interest  acquired 
in  condemnation  proceedings.  53  G. 
G.  A.  604. 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.     70  C.  G.  A.  653. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  G.  C.  A.  183. 

EQUITY. 
Right  to  costs.     17  G.  C.  A.  368. 
Equitable  mortgages.     18  C.  C.  A.  4i>8. 
*  Stockholders'    liability  to   creditors   of 

corporation.     23  C.  G.  A.  315;    33 

C.  C.  A.  23. 
Compensation  of  masters  in  chancery. 

27  C.  C.  A.  475. 
Conclusiveness  and  efiPect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  G.  A.  463. 
Obtaining  possession  or  establishing  ti- 
tle  to  personal   property   in  equity. 

58  C.  G.  A.  101. 
Operation    and    eflPect    of    decision    in 

equitable    suit    for    infringement    of 

patent    68  C.  G.  A.  541. 
He  who  comes  into  equity  must  come 

with  clean  hands.     70  C.  C.  A.  543. 
Restraining  collection  of  taxes  because 

of  excessive  or  unequal  assessments 

or  valuations.    97  C.  G.  A.  16. 

ESTOPPEL 
As  against  state  or  United  States.    16 

O.  v^.  A.  oO«5. 

EVIDENCE. 
New  proofs  on  appeal  in  admiralty.    3 

\^.      VV.      A.     Oaa.*. 

Rules  of  evidence  in  federal   courts — 

Following  state  practice.    5  G.  C.  A. 

594. 
Examination    of    party    before    trial — 

Conformity  to  state  practice.     5  C. 

C.  A.  602. 
Excluded  from  bill  of  exceptions.     14 

C.  C.  A.  24a 
Burden   of  proof  of  negligence  where 

passenger  has  been  injured.     32  G. 

C.  A.  23. 
Evidence  admissible  to  show  injunr  to 

live     stock,     during     transportation. 

through  negligence  or  accident.     32 

0.  G.  A.  148. 
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BVIDENCB-CoiitU 

Judicial  notice  of  public  laws  and  reg- 
ulations.    44  C.  C.  A.  4. 

Use  of  deposition  when  deponent  is 
present.     50  C.  C.  A.  232. 

Negative  testimony.    52  C.  C.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.    55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  C.  C.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  50 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A. 
600. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel,  and  diligence  or 
negligence  of  carrier.  68  C.  C.  A. 
398. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus  de- 
licti.    70  C.  C.  A.  156. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  C.  A.  110. 

Evidence  of  membership  in  corpora- 
tion.   72  C.  C.  A.  423. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part 
of  defendants.    73  C.  C.  A.  20r>. 

Irregularities   in    taking   or   return   of 
depositions  as  ground  for  exclusion* 
as  evidence.    73  C  C.  A.  608. 

Expert  testimony  as  to  value  of  lerv- 
icea.    74  C.  C.  A.  257. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object  74  G.  0. 
A.  472. 

Inferences  from  evidence  as  dependent 
on  sufficiency  and  degree  of  proof. 
74  C.  C.  A.  561. 

Evidence  of  emancipation  of  child.    75 

V^.    K^.    A.    OiAiS. 

Photographs  as  evidence  in  civil  ac* 
tions.     78  C.  C.  A.  145. 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  C.  C. 
A.  455. 

Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C  C.  A.  96. 

Admissibility  of  written  instruments  in 
criminal  prosecutions  as  dependent 
on  preliminary  proof.    82  C.  C.  A.  8. 

Application  of  doctrine  of  res  ipsa 
loquitur  in  actions  for  injuries  to 
servants.    82  C.  C.  A.  121. 

Presumptions  and  burden  of  proof  of 
invention.    87  C.  C.  A.  264. 


BVIDENCE-Cont'd. 

Admissibility  against  accused  of  evi- 
dence wrongfully  obtained,  irrespec- 
tive of  question  of  compelling  accused 
to  criminate  himself.    91  C.  C.  A.  2. 

Right  to  require  plaintiff  in  action  for 
personal  mjuries  to  submit  to  phys- 
ical examination.     93  C.  C.  A.  4.35. 

Use  of  deposition  by  adversary  of  par- 
ty taking  it.     94  C.  C  A.  356. 

Examination  of  witnesses  by  court.  95 
C.  C.  A.  4. 

Competency  of  physicians  or  surgeons 
to  testify  as  to  communications  by 
patients  or  as  to  information  ac- 
quired professionally  as  de»)end»»nt  on 
subject-matter.    97  C.  C.  A.  129. 

Communications  by  or  between  persons 
having  a  common  interest  as  privi- 
leged.   97  C.  C.  A.  340. 

EXCEPTIONS,  BILL  OF. 

Time    of    filing— When    regulated    by 

state  practice.    5  C  C.  A.  594. 
Exclusion  of  evidence  from.     14  C.  C. 
.      A.  248. 

EXCHANGES. 

Membership  in  stock  exchange  as  an 
asset  in  bankruptcy.  43  C.  C  A. 
389. 

Quotations  of  prices  and  transactions 
on  exchanges.    61  C.  C.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
252. 

Probate  jurisdiction  of  federal  courts. 
36  C.  C.  A.  276. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executor  or  administrator. 
74  C.  C.  A.  382. 

EXTINGUISHMENT. 
Of  maritime  liens.    17  C.  C.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to 
be  extradited.     62  C.  C.  A.  506. 

Fugitives  from  justice  under  extradi- 
tion laws.    63  C.  C.  A.  104. 

Identity  of  offenses  charged  in  requisi- 
tion for  extradition  and  indictment, 
and  immunity  from  prosecution  for 
other  offense.    85  C.  C  A.  275. 

FALSE  IMPRISONMENT. 

Waiver  of  illegality  of  arrest  affecting 
right  of  action  for.    92  C.  C.  A.  594. 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  C.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  513. 
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FEDERAL  COURTS-Cont'd. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in 
patent  cases.  3  C.  C.  A.  572 ;  27  C 
C.  A.  189 ;   32  C.  C.  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
C.  A.  594 ;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  G.  C. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.     11  C.  C.  A.  71 ;   29  C. 

Diverse  citizenship  as  a  j^round  of  fed- 
eral jurisdiction.  10  C  C.  A.  249; 
27  0.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308 ;  35  C.  C. 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.     11  C.  C.  A.  4G8. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  0.  A.  374 ;   90  C.  C.  A.  5(5G. 

Jurisdiction  as  affected  by  possession 
of  the  subject-matter.    15  C.  C.  A.  6. 

Enjoining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575; 
G3  C.  C.  A.  437. 

Lack  of  jurisdiction  of  Unitfd  States 
circuit  court.     16  C.  C.  A.  507. 

Removal  of  causes — Separable  contro- 
versy. 18  G.  G.  A.  86 ;  35  G.  C.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matters 
of  contract.  18  C.  C.  A.  347 ;  27  C. 
O.  A.  530. 

Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 
19  C.  C.  A.  75 :   36  C.  G.  A.  459. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  C. 
C.  A.  21. 

Conclusiveness  of  judgment  between 
federal  and  state  courts.  21  C.  C. 
A.  478 ;   49  C.  C.  A.  468. 

Conflict  of  jurisdiction  with  state 
courts.    22  C.  C.  A.  356. 

Jurisdiction  in  mortgage  foreclosure. 
24  C.  C.  A.  523. 

Jurisdiction  on  habeas  corpus.  25  G. 
r.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  G.  G. 
A.  475. 

Suits  by  and  against  receivers  of.     26 

Kjm      X-i*      A.»      4«». 

Jury  trial— Province  of  court  and  jury. 
2&  C.  G.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.    36  C.  G.  A.  195. 

Probate  jurisdiction.    36  G.  G.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.    37  C.  C.  A.  193. 

Enjoining  proceedings  in  federal  courts. 
45  G.  C.  A.  591. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of 
action  in  the  other.  47  G.  C.  A. 
205 ;   73  G.  G.  A.  521. 


FEDERAL  GOURTS-Cont'd. 

Review  of  jurisdiction  of  circuit  courtsL 
48  G.  G.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  may  be  brought.  52  G.  G.  A. 
192 ;   87  G.  G.  A.  634. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  G.  C.  A.  110. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal  of  cause  to  federal 
court.    78  G.  G.  A.  362. 

Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants 01  nor  found  in  district  of 
suit.    80  G.  G.  A.  7. 

What  are  suits  against  states  with- 
in the  meaning  of  constitutional 
amendment  eleven.     92  C.  C.  A.  25. 

Decisions  of  courts  as  autl^^'itv  in  oth- 
er co-ordinate  courts.  97  G.  G.  A. 
472. 

FEDERAL  9UESTIONS. 
As   conferring  jurisdiction   on   United 
States  courts.    11  G.  G.  A.  308 ;    35 
i^.  C^.  A.  T. 

FEES. 
Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.     72  C.  G.  A.  547. 

FELLOW  SERVANTS. 
Who  are.  8  C.  G.  A.  668 ;  31  G.  C  A. 

286. 
Concurrent   negligence  of  master  and 

fellow  servant.    40  C.  G.  A.  230. 

FERRIES. 
As  carriers.    20  C.  G.  A.  536. 

FIDELITY  INSURANCE.    19  G.  G.  A. 
273. 

FIRES. 

As  a  peril  of  the  sea.    19  G.  C.  A.  472. 

Presumption  of  negligence  from  rail- 
road fires.    41  C.  C  A.  370. 

Fire  escapes  on  buildings.  64  C.  G. 
A.  217. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  G.  G.  A.  3. 

FORECLOSURE. 
In  federal  courts.     24  C.  G.  A.  523. 
Distribution  of  proceeds.    29  0.  O.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  C. 

G.  A.  419. 
Dissolution.    7  G.  C.  A.  421. 
Exclusion— Regulation    and     taxation. 

24  G.  G.  A.  13. 
What  constitutes  "doing  business**   in 

state.    33  C.  G.  A.  58S ;   72  C.  G.  A. 

622. 
Service  of  process.    45  G.  0.  A.  3 ;   78 

G.  C.  A.  47a 
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FORMER  JEOPARDY. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

FRANCHISES. 
As  assets  in  bankruptcy.    43  C.  C.  A. 
389. 

FRAUD. 

In  use  of  trade-marks  and  trade-names. 
17  C.  C.  A.  579,  657;  20  C.  C.  A. 
165 ;   30  C.  C.  A.  380. 

Nonmailable  matter.     30  C.  C.  A.  86. 

Liabilities  of  corporations.  39  G.  C. 
A.  16. 

Misrepresentation  and  concealment  by 
vendor  of  goods  as  to  financial  con- 
dition as  affecting  validity  of  con- 
tract of  sale.    87  C.  C.  A.  126. 

In  acquisition  of  real  property  as 
creating  constructive  trust.  94  C. 
C.  A.    485.  % 

FRAUDS,  STATUTE  OF. 
Sufficiency  of  exp.ression  of  considera- 
tion in  memorandum  within  statute. 
46  C.  C.  A.  183. 

GARNISHMENT. 

Following  state  practice.  5  C.  C.  A. 
606;    27  C.  C.  A.  393. 

Of  receivers.    26  C.  C.  A.  49. 

Nature  of  rights  acquired  by  garnish- 
ment proceedings.     76  C.  C.  A.  270. 

Of  debts  and  demands  not  due.  85  C. 
C.  A.  373. 

GENERAL  AVERAGE. 
Marine  insurance.     20  G.  G.  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.     54 
C.  C.  A.  143. 

GRAND  JURY. 
Review  by  trial  court,  of  evidence  giv- 
en before  grand  jury.     69  C.  C.  A. 
488. 

GFARANT'Y. 

Discharge  of  guarantor  by  discharge 
of  principal  without  payment  or  sat- 
isfaction.   78  G.  G.  A.  266. 

GUARANTY  INSURANCE.     19  G.  C. 
A.  271. 

GUARDIAN  AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  G.  A. 
253 ;   27  G.  G.  A.  300. 

Liability  of  guardian  for  money  loaned. 
91  C.  G.  A.  622. 

HABEAS  CORPUS. 

Jurisdiction  of  federal  courts.  25  G. 
C.  A.  4. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  persons  sought  to 
be  extradited.    62  C.  G.  A.  506. 


HEALTH. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  G.  A.  191. 

HOMESTEAD. 
Rights  acquired   by  homestead   settle- 
ments and   entries  on   public   lands. 
59  G.  G.  A.  434. 

HOSPITALS. 
Liability  for  negligence.     47  G.  G.  A. 
134. 

HUSBAND  AND  WIFE. 
Liability  of  husband  for  negligence  and 

torts  of  wife.    12  C  C.  A.  196. 
Paraphernal  property.    31  C.  C.  A.  40. 
Separation  agreements.     38  C.  C.   A. 

Citizenship  of  married  women.     65  C. 

C.  A.  5. 
Rights   of  action   between.     79  G.  C. 

A.  306. 

IMPLICATION. 

Repeal  of  statutes  by  implication.  38 
C.  C.  A.  136. 

IMPROVEMENTS. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.    69  C.  C.  A.  19. 

INDEBTEDNESS. 
Constitutional    and    statutory    limita- 
tions of  municipal  indebtedness.     36 
C.  C.  A.  6. 

INDEPENDENT  CONTRACTORS. 
Neeligence  of  employes.     28  G.  C.  A. 
392. 

INT)IANS. 
Jurisdiction  and  judgmonts  of  Indian 

courts.     11  C.  C.  A.  468. 
Citizenship  of.    27  C.  C.  A.  298. 

INDICTMENT  AND  INFORMATION. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  G.  C.  A.  287. 

INFANTS. 

Imputed  negligence.     34  C.  C.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.   37  C.  C.  A.  362. 

Implied  emancipation  of  child.  71  C. 
C.  A.  629. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

INJUNCTION. 
Restraining      proceedings      in      state 

courts.    16  C.  C.  A.  90 ;   27  G.  C.  A. 

575 ;   63  C.  G.  A.  437. 
Jurisdiction   of  Circuit   Court  of  Ap- 
peals to  review  interlocutory  decrees. 

32  C.  C.  A.  481. 
Restraining  pollution  of  water  courses. 

37  G.  G.  A.  544. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.    38  C.  C. 

A.  458. 
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I N  JUNCTION— Cont'd. 

Kestraining  proceeding  in  federal 
courts.    45  C.  C.  A.  591. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Restraining  breach  of  contract  of  em- 
ploy4  not  to  engage  in  competing 
business.    53  C.  C.  A.  492. 

Persons  entitled  to  restrain  wrongful 
enforcement  of  tax.    54  C.  C.  A.  550. 

Restraining  enforcement  of  Judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

Grounds  for  denial  of  preliminary  in- 
injunctions  in  patent  infringement 
suits.     72  C.  C.  A.  123. 

Restraining  boycotts,  strikes,  and  oth- 
er .  combinations  by  employes  inter- 
fering with  commerce  or  business. 
SO  C.  C.  A.  313. 

Against  nuisance.     89  C.  C.  A.  15.'i. 

Consideration  of  comparative  injuries 
to  plaintiff  and  defendant  in  deter- 
mining right  to  injunction.  92  C. 
C.  A.  276. 

Restraining  collection  of  taxes  because 
of  excessive  or  unequal  assessments 
or  valuationsw    97  C.  C.  A.  16. 

IN.TT'RIOrS  NOTICES. 
Nonmailable  matter.    30  C.  C.  A.  93. 

INNKEEPERS. 
Fire  escapes  on  buildings.    64  C.  C.  A. 

217. 
Liabilities     for    personal     injuries    to 
guests.    66  C.  C.  A.  483. 

INSANE  PERSONS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.  33  C.  C.  A. 
264. 
Effect  of  insanity  on  the  question  of 
suicide  in  insurance  suits.  16  C.  C. 
A.  623 ;  28  C.  C.  A.  284. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  C. 
C.  A.  11. 

Right  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.     69  C. 

X^t    A.   *jiiij» 

INSPECTION. 

Of  public  records.    49  C.  C  A.  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

INSURANCE. 
Conditions   in    policy   as   to    time    for 

bringing  suit.     2  C.  C.  A.  473;    35 

C.  C.  A.  404. 
Conditions   of   policy — Arbitration.     9 

C.  C.  A.  628 ;   39  C.  C.  A.  389. 


INSURANCE>-Confd. 
Authority  of  insurance  agent  to  waire 

prepayment  of  premiums.     13  C.  C. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623 ;    28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271 ;  34 

C.  C.  A.  165. 
Guaranty  insurance.    19  C.  C.  A.  271. 
Fidelity  insurance.     19  C.  C.  A.  273. 
Title  insurance.     19  C.  C  A.  278. 
Marine   insurance— Perils   of   the   sea. 

19  C.  C.  A.  465. 

Marine     insurance — General     average. 

20  C.  C.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.    27  C.  C.  A.  46. 

Divisibility  of  contracts.  30  C.  C.  A. 
474. 

Waiver  by  acceptance  of  premiums. 
33  C.  C.  A.  369. 

Accident  insurance — Risks  and  causes 

,  of  loss.  38  C.  C.  A.  3;  85  C.  C.  A. 
126. 

What  constitutes  an  insurable  inter- 
est in  human  life.    39  C.  C.  A.  632. 

Change  of  beneficiary.     40  C.  C.  A.  4. 

Commencement  of  risk.  41  C.  C.  A. 
273. 

What  law  governs  policies.  46  C.  C. 
A.  287;    83  C.  C.  A.  100. 

Authority  of  insurance  agents  as  to 
acceptance  of  risks.  49  C.  C.  A. 
335. 

Liability  for  injuries  sustained  by  as- 
sured while  engaged  in  occupation 
not  covered  by  policy.  51  C.  C.  A. 
434. 

Time  for  notice  of  loss.  55  G  C.  A. 
376. 

Notice  of  premiums,  dues,  and  assess- 
ments.   .59  C.  C.  A.  317. 

Mutual  benefit  insurance  contracts  as 
affected  by  subsequent  provisions  and 
amendments  of  charter,  constitution, 
or  by-laws.    63  C.  C.  A.  285. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  O.  C. 
A.  615. 

What  constitutes  loss  by  fire  under  in- 
surance policy.     72  C.  C.  A.  3. 

Wei  eh  t  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  C.  C. 
A.  45.5. 

Accounting  for  profits,  dividends  or 
surulus  of  mutual  insurance  company 
at  instance  of  policy  holders  or  stock- 
holders.    81  C.  C.  A.  4. 

Acce|)tance  of  benefits  by  relief  asso- 
ciation or  insurance  procured  by  mas- 
ter as  affecting  master's  liability  for 
injuries  to  servant.    94  0.  0.  A.  139. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.     16  C.  C.  A.  199. 

INTERNATIONAL  LAW. 
Effect   of   acquisition   of   territory   by 
United  States  on  laws  and  property 
rights  therein.    80  C.  C.  A.  457. 
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INTERSTATE  GOMMEBCB. 

Tization  of  by  state.    8  O.  O.  A.  492. 

JurlsdictieiB  01  federal  courts  of  mits 
under  interstate  commerce  act.  11 
C.  C.  A.  3ia 

State  laws  interfering  with  interstate 
commerce.    24  C.  C.  A.  21. 

Inspection,  quarantine,  and  sanitary 
rejHilations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

JUDGMENT. 

Finalitj  of  judgments  for  purposes  of 
revi#»w.  2  C.  C  A.  379:  17  C.  C. 
A.  2.38;    28  C.  C.  A.  482. 

Method  of  entering  judgment  in  federal 
court — Following  state  practice.  5  C. 
C.  A.  604. 

Of  federal  courts — Jurisdiction  as  in- 
volving federal  question.  11  C.  C. 
A.  Sl-T 

Giving  full  faith  and  credit— Jurisdic- 
tion of  federal  courts.  11  C.  C.  A. 
318. 

Rendition  on  Sunday.  12  C.  0.  A. 
462. 

Conclusiveness  as  between  federal  and 
state  courts.  21  C.  C.  A.  478;  49 
C.  C.  A.  468. 

Enforcement  aaainst  municipality  by 
mandamus.    25  0.  C.  A.  475. 

Conclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  C.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.     61 

\j,  v>.  A,  moO. 

Authority  of  attorney  after  judgment. 
67  C.  C.  A.  130. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  C.  C. 
A.  322. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement  of 
patent.    68C.  C.  A.  541. 

Jnd|;ment  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors'  liens. 
82  C.  C.  A.  48a 

Conclusiveness  of  judgment  as  depend- 
ent on  theory  of  action  or  recovery. 
96  C.  C.  A.  163. 

Decisions  of  courts  as  authority  in  oth- 
er co-ordinate  courts.  97  C.  0.  A. 
472. 

JUDICIAL  SALES. 
On  Sunday.    12  C.  0.  A.  462. 
CoBtmcts    restraining    competition    in 
bidding.    28  C.  a  A.  192/ 


JURISDICTION. 

Of  federal  couits*    See  Fedeial  Courts. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  sub- 
ject-matter.    15  C.  C.  A.  6. 

Conflict  between  federal  and  state 
courts.    22  C.  C.  A.  356. 

Probate  jurisdiction.    36  C.  C.  A.  276. 

Admiralty  juripdirtion  of  suits  between 
foreigners.    37  C.  C.  A.  193. 

JTTRY. 

Right  to  trial  by  jury  in  federal  court. 
5  C.  C.  A.  603 ;   26  C.  C.  A.  528. 

Followinsr  state  practice.  5  C.  C.  A. 
603 :    27  C.  C.  A.  393. 

Instmcting  jury  and  receivine  verdict 
on  Sunday.    12  C.  C.  A.  462. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  C.  A.  275. 

Right  to  waive  trial  by  jury  in  crim- 
inal prosecutions.    94  C.  C.  A.  7. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  C.  C.  A.  211 ;   36  C.  C. 

A.  6ia 

LAND  DEPARTMENT. 

Conclusiveness  and  effect  of  decisions. 
22  C.  C.  A.  38;  28  C  C.  A.  344; 
57  C.  C.  A.  207. 

LANDLORD  AND  TENANT. 

Holding  over  by  tenant  after  expira- 
tion of  term  as  affecting  liability 
for  rent.    71  C.  C.  A.  513. 

Liabilities  of  landlord  and  co-tenant 
for  injuries  to  property  of  tenant 
caused  by  negligence  of  co-tenant. 
86  C.  C.  A.  108. 

LIBEL  AND  SLANDER. 

Evidence  of  other  offenses  and  publi- 
cations in  mitigation  of  damages.  40 
C.  C.  A.  168. 

Liabilities  of  corporations.  39  C.  C. 
A.  15. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages. 
71  C.  C.  A.  315. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.    31  C.  C. 

A.  164. 
Licenses  as  assets  in  bankruptcy.     43 

C.  C,  A.  389. 
Sublicenses  and  assignments  of  licenses 

for  use  or  sale  of  patents.    64  C.  C. 

A.  596. 

LIENS 

Maritime  liens.  15  C.  C.  A.  679;  17 
C.  C.  A.  102;    21  C.  C.  A.  21. 

Attorneys'  liens.    32  C.  C  A.  229. 

Maritime  liens  for  torts.  34  C.  C.  A 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 
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LIEXS-Cnnfd. 

Lien  of  banks  on  stock.  66  O.  O.  A. 
179. 

ContinusDce  or  revival  of  mechanics' 
liens.     71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  C. 
C.  A.  274. 

Jrrisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district 
of  suit.     80  C.  O.  A.  7. 

LIFE  INSURANCE. 
Suicide    as   a   defense.      16   C.    C.    A. 

<»2,'^ :    28  C.  r.  A.  284. 
Waiver    by    acceptance    of   premiums. 
33  C.  C.  A.  309. 

LIMITATION  OF  ACTIONS. 

Against  corporate  oflScers.  53  C.  C. 
A.  7. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought.  58  G.  C.  A. 
186. 

Commencement  of  period  of  limita- 
tions against  prosecutions  for  con- 
tinuing offenses.    84  C.  G.  A.  519. 

LITERARY  PROPERTY. 
Rights  of  authors  to  control  of  publi- 
cation,   disposition    or    use    of    their 
productions  independent  of  statutory 
copyright.     77  C.  C.  A.  620. 

T  OTTFRY 
What  constitutes.     12  C  C.   A.  346; 

85  C.  C.  A.  5H(). 
Nonmailable  matter.     30  C.  C.  A.  90. 

MAIL. 
Nonmailable  matter.     30  C.  C.  A.  79. 

MALICIOUS  PROSECUTION. 
Liabilities  of  corporations.     39  C.  C. 
A.  14. 

MANDAMUS. 
In  aid  of  appeals.     10  C.  O.  A.  450. 
To     enforce     payment     of     judgment 

against   municipality.     25  C.   C.    A. 

475. 
Appeal  or  mandamus.     47   C.    C.   A. 

376. 
Enforcement    of    decree    of    appellate 

court  by   mandamus.     77  C.   C.   A. 

409. 

MANT'FACTURES. 

Liabilities  or  manufacturers  of  Injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  inpuries  to 
persons  other  than  immediate  ven- 
dees.   57  C.  C.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.    58  C.  C.  A.  363. 

Fire  escapes  on  factories.  64  C.  C. 
A.  217. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.    20  C.  C.  A.  357. 


MARITIMB  UENS. 
For  BuppUet   and   servtcM— Preeomp- 

tion  as  to  credit  to  vesseL    15  G.  O. 

A.  679. 
Waiver  and  extinguishment    17  G.  G. 

A.  102. 
Created  by  state  laws.    21  G.  G.  A.  21. 
For  torts.    34  G.  G.  A.  565. 

MARRIAGE. 

Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 

50  C.  C.  A.  58:5. 

Marriage  by  mutual  agreement  52  C. 
C.  A.  581. 

MASTER  AND  SERVANT; 

Who  are  fellow  servants.  8  G.  G.  A. 
6(«;    31  C.  C.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  C.  A.  466 ;   27  C.  C.  A.  651. 

Who  are  independent  contractors.  28 
C.  C.  A.  392. 

Divisibility  of  contracts  for  services. 
30  C.  G.  A.  467. 

Negligence  of  both — Division  of  dam- 
ages in  admiralty.    30  C.  C.  A.  678. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  C.  C.  A.  8. 

Assumption  of  risk  incident  to  employ- 
ment.   38  G.  C.  A.  314. 

Concurrent  negligence  of  master  and 
fellow  servant.     40  G.  G.  A.  236. 

Injuries  to  Servian t  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employ^.  47 
C.  G.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant  48  G.  C.  A. 
232. 

Liability    for    injuries    to    volunteers. 

51  C.  G.  A.  509. 

Restraining  breach  of  contract  of  em- 
ploy^'  not  to  engage  in  competing 
business.     .53  C.  C  A.  492. 

Contracts  relating  to  liability^  of  mas- 
ter for  negligence  causing  injury  to 
or  death  of  servant.    62  C.  C.  A.  5. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment.     64  C.  C.  A.  5.* 

Fire  escapes  on  buildings.  64  C.  C.  A. 
217. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  G.  A. 
370. 

Importation  of  contract  labor.  66  C. 
C.  A.  133. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  C.  A.  427. 

Right  to  invention  as  between  employ- 
er and  employ^     71  G.  G.  A.  221. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  G.  G.  A.  257. 

Application  of  doctrine  of  res  ipsa  lo- 
quitur in  actions  for  injuries  to  serv- 
ants.    82  G.  G.  A.  121. 


INDEX  TO  NOTES. 


xlvii 


MASTER  AND  S^BVANT— Oonfd. 

Duty  of  master  to  promulgate  roles  as 
to  methods  of  work.    86  G.  G.  A.  8. 

What  constitutes  wages.  89  G.  G.  A. 
289. 

Termination  of  employment  for  indefi- 
nite term.    90  C.  C.  A.  455. 

Acteptance  of  benefits  from  relief  as- 
soriation  or  insurance  procured  by 
master  as  affecting  master's  liability 
for  injuries  to  serrant  94  C.  C.  A. 
139. 

M.VSTERS  IN  CHANCERY. 
Compensation.    27  C.  O.  A-  475. 

MECHANICS*  LIENS. 

Continuance  or  revival  of  mechanics' 
liens.    71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  C. 
C.  A.  274. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  C.  G. 

A.  556. 
Damages   for,   by   delay   in   delivering 

telegram.    11  C.  C.  A.  571 ;   15  C.  C. 

A.  250;   28  G.  C.  A.  62. 

MINES  ANT)  MINING. 
Right  of  dower  in  mines.    8  G.  G.  A. 

316. 
Conclusiveness  of  patents   for  mining 

claims.    28  G.  G.  A.  346 ;   48  G.  C. 

A,  674. 
Mining  partnerships.    35  C.  C.  A.  515. 
Rights  under  mining  location  to  veins 

having  apexes  within  claim.     66  C. 

C.  A.  311. 
Sufficiency    of    discovery    of    mineral 

characteristics  to  support  mining  lo- 
cation.    79  C.  C.  A.  6. 
Partition  of  mineral  rights  or  lands. 

81  C.  C.  A.  405. 

MOBS. 
Municipal   liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

MONOPOLIES. 

Constitutional  restrictions  on  grant. 
14  G.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  C.  A. 
486. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  C.  C.  A. 
612. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  .to 
give  a  mortgage.    18  C.  C.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  G.  A.  146. 

Foreclosure  in  federal  courts.  24  G. 
G.  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  G.  A.  639. 

Taxation  of.    31  G.  C  A.  467. 

Subrogation  to  rights  of  mortgagee. 
42  C.  C.  A.  304. 


MUNICIPAL  CORPORATIONS. 

Liability  for  torts  of  public  officers. 
14  C.  G.  A.  534. 

Enforcement  of  judgment  against 
municipality  by  mandamus.  25  G.  G. 
A.  475. 

Dissolution  and  reincorporation— Ef- 
fect on  indebtedness.  33  C.  C.  A. 
50G. 

Constitutional  and  statutory  limita- 
tions of  municipal  indebtedness.  3(> 
C.  C.  A.  6. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

Bona  fide  purchasers  of  municipal 
bonds.    41  C.  C.  A.  6. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  C.  C.  A. 
155. 

Municipal  liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

Effect  of  violation  of  ordinances  lim- 
iting speed  of  trains.    59  C.  C.  A.  5. 

Rights  and  remedies  of  holders  of  in- 
valid municipal  securities.  66  C.  C. 
A.  235. 

Relative  rights  of  street  railroads,  and 
vehicles  and  pedestrians  in  use  and 
occupation  of  streets.  73  C.  C.  A. 
12. 

Sufficiency  of  presentation,  service,  or 
filing  of  claim  for  personal  injuries 
or  notice  thereof  as  condition  pre- 
cedent to  action  against  municipal 
corporation.    83  C.  C.  A.  559. 

NAMES. 
Use  of  person's  name  as   trade-name. 

17  C.  C.  A.  579 ;    27  C.  C.  A.  357. 
Of    parties    in    deeds    and    mortgages. 

23  C.  C.  A.  146. 
Of    books    or    other    publications    as 

trade-marks  or  trade-names.     8S  C. 

C.  A.  601. 

NAVIGABLE  WATERS. 
Obstruction  —  Jurisdiction    of    federal 
courts.    11  C.  C.  A.  318. 

NEGLIGENCE. 
Liabilities  of  carriers  for  negligence  of 

servants.    10  C.  C  A.  466 ;   27  C.  C. 

A.  651. 
Of  wife-Liability  of  husband.     12  C. 

C.  A.  196. 
Personal  liability  of  directors.     12  C. 

C.  A.  680;    33  C.  C.  A.  230. 
In  transmission  of  telegram.     14  C.  C. 

A.  177. 
Of  independent  contractor.     28  G.  C. 

A.  392. 
Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C  C.  A.  00. 
Of  both  master  and  servant— Division 

of  damages  in  admiralty.     30  C.  C. 

A.  678. 
Injuries  to  trespasser  on  traiuv    31  C. 

C.  A.  76. 
Injuries  to  one  traveling  on  pass.    31 

C.  C.  A.  164, 
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NEGLIQBNCl^-Conrd. 

Injaries  to  liceniee  od.  train.  SI  C  €L 
A.  164. 

Who  are  fellow  servants.  31  0.  G.  A. 
286. 

Burden  of  proof  where  passengers  have 
been  injured.     32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  Rtock  through  negligence  or  acci- 
dent during  transportation.  32  C»  C. 
A,  148. 

Imputed  to  infant.    34  C.  C.  A.  4. 

Sleeping-car  companies.  34  C.  C.  A. 
386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  C.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  C.  C.  A.  362. 

Liabilities  of  corporations.  39  C.  C. 
A.  15. 

Concurrent  negligence  of  master  and 
fellow  servant     40  C.  C.  A.  236. 

Care  required  of  motormen.  40  C.  C. 
A.  361. 

Presumption  from  railroad  fires.  41 
C.  C.  A.  370. 

Injuries  to  servant  not  on  duty.  44 
C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.     46  C.  C.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  C.  C.  A.   134. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  C.  A. 
232. 

Liability  of  employer  for  injuries  to 
volunteers.    51  C.  C.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  C.  C.  A. 
502. 

I^iabilities  of  manufacturers  and 'ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate vendees.    57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespass- 
ers under  disability.  62  C.  C.  A. 
422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  C.  C.  A. 
485. 

Fire  escapes  on  buildings.  64  C.  C.  A. 
217. 

Liabilities  of  innkeepers  for  personal 
injuries  to  guests.     66  C  C.  A.  483. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel  and  diligence  or 
negligence  of  carrier.  68  C.  C.  A. 
398. 

Of  driver  of  vehicle  imputed  to  persons 
riding  with  him.    88  C.  C.  A.  497. 

Liability  of  railroad  company  operat- 
ing or  using  road  of  other  company 
for  injuries  .incident  to  the  opera- 
tion and  use.    92  C.  C.  A.  152. 


I^BOLIOBNOB— Oonfd. 

Right  to  require  plaintiff  in  action  for 
personal  iniuriaa  to  submit  to  phys- 
ical examination.     93  C.  a  A.  435. 

Care  required  of  merchants  or  traders 
as  to  customers  in  store  or  on  prem- 
ises.   95  C.  C.  A.  406. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    23 
C.  G.  A.  622. 

NEW  TRIAL 

Following  state  practice.  5  C.  C.  A. 
605 :    27  C.  C.  A.  303. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court.  70  C.  C. 
A.  416. 

NOLLE  PROSEQUI. 
As  bar  to  subsequent  prosecution.     68 
L/.  O.  A.  4. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.    34  C.  C.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.    30  C.  C.  A.  79. 
Frauds  and  counterfeiting.     30  0.  C. 

A.  86. 
Lotteries.     30  C.  C.  A.  90. 
Injurious  notices.    30  C.  C.  A.  93. 
Threatening  and  dunning  postal  cards. 

30  C.  C.  A.  94. 

NONRESIDENTS. 
Taxation  of   property.     31   C.   O.   A. 
467. 

NOTICE. 

Sufficiency  of  notice  of  dissolution  of 
partnership.     54  C.  C.  A.  229. 

To  agent — Adverse  interest,  fraud,  or 
collusion  of  agent.     56  C.  C.  A.  561. 

Time  for  notice  of  loss  under  insurance 
policy.    55  C.  C  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   59  C.  C.  A.  317. 

Of  application  for  appointment  of  re- 
ceiver.   88  C.  C.  A.  7. 

NUISANCE. 
Injunction  against.  89  C.  C.  A.  155. 

OBITER  DICTUM.    64  C.  C.  A.  361. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  C.  C.  A.  79. 

OFFICE  ANT)  OFFICER. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  officers.  11  C.  C.  A. 
316. 

Torts  of  public  officers.  14  C.  C.  A. 
534. 

Liabilities  of  suiftties  for  acts  of  offi- 
cers under  color  of  office.  43  C  C 
A.  222. 
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OFFICE  AND  OFFICER— Cont'd. 
Validity  of  contracts  with  public  oflS- 
cers  as  affected   by   illegafity  of  ob- 
ject or  consideration.     56  C.  C.  A. 
10. 

ORDERS. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.  <jl 
C.  C.  A.  236. 

P.VRAPHERXAL  PROPERTY. 
What  constitutes.    31  C.  C.  A.  40. 

PARENT. 

Death  of  child  by  wrongful  act — Dam- 
ages.    1  C.  C.  A.  34. 

Implied  emancipation  of  child.  71  C. 
V.  A.  629. 

Evidence  of  emancipation  of  child.     75 

v^.  K^.   A.  o«70. 

PARTIES. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
2.-V4 ;  27  C.  C.  A.  298;  32  C.  C.  A. 
479. 

Names  of,  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  403, 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.     54  C.  C.  A.  5r»0. 

Fraudulent  joinder  to  prevent  removal 
of  cause  to  federal  court.  78  C.  C. 
A.  .362. 

Who  may  be  parties  in  actions  by  or 
against  associations.  82  C.  C.  A. 
270. 

Necessary  or  proper  parties  in  suits 
to  foreclose  vendors'  liens  on  realty. 
83  C.  C.  A.  350. 

Credibility  of  witnesses  or  parties  tes- 
tifying as  question  for  jury.  88  C. 
C.  A.  143. 

Abatement  or  continuance  of  action  or 
proceeding  on  death  of  one  of  two  or 
more  plaintiffs.     89  C.  C.  A.  413. 

When  summons  and  severance  of  par- 
ties on  appeal  or  writ  of  error  is 
authorized  or  required.  93  C.  C.  A. 
608. 

PARTITION. 
Of  mineral  rights  or  lands.     81  C.  C. 
A.  405. 

PARTNERSHIP. 

Use  of  partnership  name  as  trade- 
name. 17  C.  C.  A.  579 ;  27  C.  C*  A. 
357. 

Mining  partnerships.    35  C.  C.  A.  515. 

Purchase  of  copartner's  interest.  40 
C.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    45  C.  C.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  C.  C.  A.  131. 

Sufficiency  of  notice  of  dissolution  of 
partnership.     54  C.  C.  A.  229. 
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PARTNERSHIP-ContU 
Liability  of  corporation  succeeding  to 
partnership  for  debt  of  firm.     80  0. 
C.  A.  560. 

PASSENGERS. 
Duty  of  carrier  to  protect  from  dan- 
gerous fellow  passengers.    4  C.  C.  A. 

••OX* 

Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  C.  C.  A. 
231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  C.  C.  A. 
335 ;    34  C.  C.  A.  386. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  C.  C.  A.  466 ;  27  C.  C.  A. 
(J51. 

Rights  of  persons  traveling  on  a  pass. 
31  C.  C.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     32  C.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.  32  C.  C.  A. 
301. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.     32  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.    32  C.  C.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  C.  C.  A.  308. 

Continuance  of  passenger  relation.  40 
C.  C.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seats.    54  C.  C.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.     62  C.  C.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  C.  C.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  i\  C.  A.  427. 

Accommodations  to  passengers  on  ves- 
sels.    68  C.  C.  A.  630. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  C.  C.  A. 
5('»5 ;  27  C.  C.  A.  427 ;  32  C.  C.  A. 
475. 

Review  of  interlocutory  decree  grant- 
ing or  continuing  injunction  in  cir- 
cuit court  of  appeals.  3  C.  C.  A. 
572;  27  C  C.  A.  189;  32  C.  C.  A. 
484. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.    11  C.  C.  A.  313. 

Pleading  in  infringement  suits— De- 
murrer for  want  of  novelty  and  in- 
vention.    19  C.  C    A.  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211;  36 
C.  C.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  C.  C.  A.  280. 


1 


97  C.  C.  A.  RBPORTg. 


PATENTS    FOB    INVENTIONS— 

ContU 
Contributory  infringement  of  patents. 

43  C.  C.  A.  485;    86  0.  C.  A.  206. 
Accounting    by    infringer    for    profits. 

50  C.  C.  A.  8. 
Time  for  application  for  reissue.     55 

C.  C.  A.  560. 
Utility,  extent  of  use,  and  commercial 

success  as  evidence  of  invention.     59 

C.  C.  A.  620. 
Sublicenses  and  assignments  of  licenses 

for  use  or  sale  of  patents.    64  C.  C. 

A.  596. 
Amendment  of  application.     68  C.  C. 

A.  239. 
Operation    and    effect    of    decision    in 

equitable  suit  for  infringement.     68 

V  '.    Vy'.    A.    &4 1. 

Priority  and  continuance  of  public  use 
of  invention  as  affecting  patentabili- 
ty.   69  C.  C.  A.  646. 

Abandonment  of  invention.  70  C.  C. 
A.  6. 

Right  to  inventions  as  between  employ- 
er and  employ^.     71  C.  C.  A.  221. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.    72  C.  C.  A.  123. 

Presumptions  and  burden  of  proof  of 
invention.     87  C  O.  A.  264. 

Patentability  of  combinations  of  old 
elements  as  dependent  on  results  at- 
tained.   91  C.  C.  A.  123. 

Conclusiveness  and  effect  of  decisions 
of  patent  oflBce  in  proceedings  on  ap- 
plications.    95  C.  C.  A.  530. 

PATENTS  TO  PUBLIC  LANDS. 
Cancellation.    22  C.  C.  A.  38. 
Conclusiveness  of  land  patents.    28  C. 

C.  A.  346. 
Conclusiveress  of  patents   for  mining 

claims.     28  C.  C.  A.  346 ;    48  C.  C. 

A.  674. 

PAYMENT. 

Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

PENALTIES. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial  of 
equal  protection  of  law.  72  C.  C.  A. 
547. 

PERILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  O.  C.  A.  231 ;    19  C.  C.  A.  473. 

Damages  to  ship  and  cargo  through  va- 
rious causes.  19  C.  C  A.  465;  64 
C.  C.  A.  118. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  C.  C.  A.  257. 

Competency  of  physicians  or  surgeons 
to  testify  as  to  communications  by 
patients  or  as  to  information  acquir- 
ed nrofessionallv  as  dependent  on 
subject-matter.    97  C.  C.  A.  129. 


PLBADINO. 

Following  state  practice.  5  C.  C.  A. 
594 ;   27  C.  C  A.  392. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  C 
A.  261 ;    27  C.  C.  A.  303. 

In  patent  infringement  suits— Demur- 
rer for  want  of  novelty  and  inven- 
tion.   19  C.  C.  A.  595. 

Private  statutes.    67  C.  C.  A.  241. 

PLEDGES. 
Rights   and    liabilities    of   pledgees   of 
corporate  stock.    42  C.  C.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.    30  C  C.  A.  79. 


PRACTICE. 
As  regulated  by  state  laws.    1  C.  C.  A. 
515;    5  C.  C.  A.  594;    9  C.  C.  A. 
548;   27  C.  0.  A.  392. 

PREJUDICE. 
As  ground  for  removal  of  causes.    8  C. 
C.  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  C.  C.  A.  221. 

Liability  of  principal  for  torts  of 
agent.    43  C.  O.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent  56  C. 
C.  A.  561. 

Election  of  remedies  against  undis- 
closed principal  or  agent.  77  C.  C. 
A.  166. 

PRINCIPAL  AND  SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Death  of  surety.    49  C.  C.  A.  591. 

Liabilitv  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  C.  C.  A.  248. 

Discharge  of  surety  on  building  con- 
ti-act  by  change  in  obligation  or  duty 
of  principal.     52  C.  C  A.  427.       , 

Discharge  of  surety  by  alteration  of  in- 
strument.    66  C.  C.  A.  6. 

Liabilities  of  sureties  as  dependent  on 
signature  of  principal  to  written  in- 
strument.   91  C.  C.  A.  298. 

PROBATE. 
Jurisdiction  of  federal  courts.     36  C. 
C.  A.  276. 

PROCESS. 

Following  state  practice.  6  C3.  C.  A. 
.5im ;    27  C.  C.  A.  393. 

Service  on  foreign  corporations.  45 
C.  C.  A.  3 ;    78  C.  C.  A.  473. 

When  summons  and  severance  of  par- 
ties on  appeal  or  writ  of  error  is 
authorized  or  required.  93  C.  C.  A. 
608. 


INDBX  TO  NOTES. 


li 


PROPERTY. 
Obtaining  possession  or  establishing  ti- 
tle  to  personal   property  in   equity. 

58  C.  C.  A.  101. 

Distinctions  between  real  and  personal 
property.    82  C.  C.  A.  602. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.    38  C.  C. 
A.  458. 

PUBLIC  LANDS. 
Liability  of  purchaser  holding  equita- 

able  title  to  state  taxation.    4  C.  C. 

A.  196. 
Not  subject  to  state  taxation.    4  C.  C. 

A.  196. 
Jurisdiction  of  federal  courts  in  suits 

tinder  public  land  laws.    11  C.  C.  A. 

314. 
Decisions    of    land    department— Their 

conclusiveness  and  effect.     22  C.  C. 

A.  .-^8;  28  C.  C.  A.  344;  57  C.  C.  A. 

207. 
Rij^hts  acquired   by   homestead   settle- 
ments and  entries.     59  C.  C.  A.  4.^4. 
Bona  fide  purchasers.    67  C.  C.  A.  13. 

PUBLIC  POLICY. 
As    affecting   contracts.     9  0.   C.   A. 

666 ;    34  C.  C.  A.  486. 
Contracts  for  lobby  services.    29  C.  C. 

A.  446. 
As    affecting    monopolistic    contracts. 

34  C.  C.  A.  486. 

QUIETING  TITLE. 
Necessity    of    possession    in    suits    to 
quiet  title.    39  C.  C.  A.  522. 

RAILROADS.    See  Carriers. 
When  land  grants  taxable.    4  C.  0.  A. 

196. 
Duty  to  give  warning  signals  at  cross- 
ing.    29  C.  C.  A.  90. 
Rights  of  trespassers  on  trains.    31  C. 

C.  A.  76. 
Duty  of  railroad  companies  to  furnish 

safe  appliances.    37  C  C.  A.  8. 
Location  and  establishment  of  stations. 

41  C.  C.  A.  219. 
Presumption  of  negligence  from  fires. 

41  O.  C.  A.  370. 
Injuries  to  persons  at  stations.    41  C. 

C.  A.  550. 
Abandonment  or  forfeiture  of  right  of 

way.    42  C.  C.  A.  576. 
Duty   of  railroad   companies  to  block 

switches.     46  C.  C.  A.  98. 
Liability  of  railroad  or  street  car  com- 

ganies    for    ejection    of    trespassers. 
1  C.  C.  A.  57a 
Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 

59  C.  C.  A.  5. 

Negligence  in  ejecting  trespassers  un- 
der disability.    62  C.  C.  A.  422. 

Acquisition  or  loss  of  right  to  railroad 
right  of  way  by  prescription.  63  C. 
C.  A.  7. 


RAILROAPS-CJontU 

Persons  entitled  to  liens  a^^ainst  rail- 
roads for  labor  or  supplies.  75  C. 
C.  A.  274. 

Liabilities  of  railroads  for  injuries  by 
fire  as  affected  by  management  of 
locomotives.    75  C.  C.  A.  598. 

Rights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  C. 
C.  A.  480. 

Liability  of  railroad  company  operat- 
ing or  using  road  of  other  company 
for  injuries  incident  to  the  opera- 
tion and  use.    92  C.  C  A.  152. 

Delegation  of  legislative  power  to  rail- 
road commissions.     95  C.  C.  A.  132. 

Care  required  of  railroads  as  to  tres- 
passers on  or  near  tracks.  97  C.  C. 
A.  566. 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdic- 
tion of  the  federal  courts.  10  C.  C. 
A.  253. 

Actions  by  and  against  receivers  of 
federal  courts.     26  C.  C.  A.  49. 

Receivers'  certificates.  26  C.  C.  A. 
350;   94  C.  C.  A.  601. 

Actions  by  and  against  receivers  and 
"agents'*  of  national  banks.  53  0. 
0.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdic- 
tion pending  litigation  as  ground  for 
appointment  of  receiver.  57  C.  C. 
A.  80. 

Notice  of  application  for  appointment 
of  receivers.    88  C.  C.  A.  7. 

t 

RECORDS. 
Access  to  public  records.    49  C.  C.  A. 
210. 

REFERENCE. 
Following  state  practice.     27  C.  C.  A. 
392. 

REFORMATION    OF    INSTRU- 
MENTS. 
As  dependent  on  mutuality  of  mistake. 
93  C.  C.  A.  10. 

REMOVAL  OF  CAUSES. 
As  restricted  by  state  laws.    1  C.  C.  A. 

515. 
For  prejudice  or  local  influence.    8  C. 

C.  A.  95. 
Separable   controversy.     18   C.   C.   A. 

m;  35  C.  C.  A.  155. 
Actions  against  federal  receivers.     26 

i_/.    v>.   ^L.  4«/. 

Distinctions  between  legal  and  equi- 
table remedies  in  actions  removed  to 
federal  courts.     63  C.  C.  A.  204. 

Waiver  of  right.    66  C.  C.  A.  612. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.     73  C.  C.  A.  183. 
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EEMOVAI4  OF  CAUSES— Oonfd. 

Legal  and  equitable  remedies  and  pro- 
ceedinps  on  removal  from  state  court. 
75  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal.     78  C.  C.  A.  3G2. 

REPEAL  OF  STATUTES. 

ICepeal  of  statutes  by  implication.  38 
C.  C.  A.  13G. 

REVIEW. 
Necessity   of   leave   to   file   bill   of   re- 
view after  decision  on  appeal.     4  C. 
O.  A.  72. 
In  bankruptcy  cases.     43  C.  C  A.  9. 

REWARDS. 
Performance  of  conditions  in  and  ac- 
ceptance of  offer  of  reward.     79  C. 
C.  A.  98. 

RISKS. 

Assumption  of  risk  incident  to  employ- 
ment.   38  C.  C.  A.  314. 

SALE. 

Of  |:atent.     25  C.  C.  A.  280. 

Divisibility  of  contracts.  30  C.  C.  A. 
470. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other    than    immediate    vendees.      57 

l^.  v^.  A,  •♦. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  C.  C.  A. 
3(J3. 

Transfer  of  title  as  dependent  on  ap- 
propriation by  seller.  83  C.  C.  A. 
470. 

What  constitutes  a  contract  of  condi- 
tional sale.     86  C.  C.  A.  448. 

Misrepresentation  and  concealment  by 
vendee  of  goods  as  to  financial  con- 
dition as  afi^ecting  validity  of  con- 
tract of  sale.     HI  C.  C.  A.  12(k 

Vali<lity  of  conditions  in  contracts  of 
couditional  sale  of  personalty.  87  C. 
C.  A.  538. 

SALVAGE. 

Awnrds  in  federal  courts.  30  C.  C.  A. 
280. 

Grounds  for  forfeiture.  90  C.  C.  A. 
22(;. 

Rii:ht  to  compensation  as  between  dif- 
ferent sets  of  salvors  or  successive 
salvors.    96  C.  C.  A.  5. 

SEAMEN. 

Negligence  of  botb  master  and  servant 

—Division  of  damages  in  admiralty. 

30  i\  C.  A.  678. 
Rights  and  liabilities  of  seamen  as  to 

medical    treatment.      83    C.    C.    A. 

186. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.    18  C. 
C.  A.  86;   35  C.  C.  A.  155. 

SEPARATION  AGREEMENTS.    38  C 
C.  A.  608. 


SET-OFF  AND  COUNTERCLAIM. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforce- 
ment of  set-oflf  or  counterclaim.  58 
C.  C.  A.  532. 


SHAREHOLDERS. 
In  national  banks. 
46  C.  C.  A.  503. 


15  C.  C.  A.  130 ; 


SHIPPING. 
Quick  dispatch.     14  C.  C.  A.  657;    21 

C.  C.  A.  342. 
Implied    warranty    of     seaworthiness. 

15  C.  C.  A.  388 ;    60  C.  C.  A.  179. 
Damages  to  ships  and  cargoes  by  ver- 
min.    18  C.  C.  A.  231 ;    19  C.  C.  A. 

473. 
Admiralty  jurisdiction  over  contracts. 

18  C.  C.  A.  347 ;   27  C.  C.  A.  530. 
Loss  by  perils  of  the  sea.     19  C.  C.  A. 

465;   64  C.  C.  A.  118. 
General  average.    20  C.  C  A.  357 ;   84 

C.  C.  A.  316. 
Demurrage.     14  C.  C.  A.  657;    21  C. 

C.  A.  337 ;   46  C.  C.  A.  4. 
Who  are  common  carriers  of  goods  by 

water.     20  C.  C  A.  535. 
Limitation  of  owner's  liability.     45  C. 

C.  A.  387. 
Statutory    exemptions    of    shipowners 

from  liability.     49  C.  C.  A.  11 ;    83 

\^m    \j.    At    ^.rx. 

Demise  of  vessel.    55  C.  C.  A.  225. 

Cancellation,  surrender,  or  rescission 
of  charter  of  vessel.    61  C.  C.  A.  569. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel,  and  diligence  or 
negligence  of  carrier.  68  C.  C.  A. 
398. 

Accommodations  to  passengers  on  ves- 
sels.    68  C.  C.  A.  630. 

Capacity  or  authority  of  master  of  ves- 
sel to  hypothecate  or  make  bottomry 
bond.     75  C.  C.  A.  123. 

Liability  of  vessel  for  injuries  caused 
by  creation  of  swell.     78  C.  C.  A.  3. 

Deductions  and  offsets  from  charter 
hire  of  vessel.     84  C.  C.  A.  254. 

Delivery  of  cargo  to  vessel  affecting 
liability  for  loss  or  injuries.  96  C. 
C.  A.  390. 

SIGNALS. 
At  railroad  crossings.    29  C.  C.  A.  90. 

SLEEPING-CAR  COMPANIES. 
Their    duties    and    liabilities    towards 
their  passengers.     10  C.  C  A.  335; 
34  C.  C.  A.  386;   89  C.  C.  A.  10. 

SPECIFIC  PERFORMANCE. 

Persons  entitled  to  enforce  specific 
performance,     47  C.  C.  A.  493. 

of  contracts  requiring  performance  of 
continuous  acts.     49  C.  C.  A.  103. 

Of  contracts  of  which  time  is  the  es- 
sence.   63  C.  C.  A.  5(;2. 

Necessity  of  tender  of  performance. 
65  C.  C.  A.  91. 
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SPBCIFIO  PERFORMANCE>-Cont'd. 

CoDditions  and  provisions  for  relief  to 
defendant  in  decree  in  action  for 
specific  performance.  79  C.  O.  A. 
188. 

Right  of  vendor  seeking  specific  per- 
formance of  contract  to  have  title 
perfected  pending  suit.  80  C.  C.  A. 
354. 

Possession  and  improvements  under 
parol  contract  for  sale  or  gift  of  land 
as  ground   for  specific  performance. 

81  C.  C.  A.  276. 

Right  to  specific  performance  as  af- 
fected by  adequacy  of  remedy  at  law. 

82  C.  C.  A.  368. 

STATE  COURTS.       See     Removal    of 

Causes. 
Proceedings  enjoined  by  federal  courts. 

V\  C.  C.  A.  90;    27  C.  C.  A.  575; 

63  C.  C.  A.  437. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

\^t     V^'.     ^\.     A.  J.. 

Conclusiveness  of  judgments  between 
federal  and  state  courts.  21  C.  C. 
A.  478 ;   49  C.  C.  A.  468. 

Conflict  of  jurisdiction  with  federal 
courts.     22  C.  C.  A.  356. 

Restraining  proceedings  in  federal 
courts.    45  C.  C.  A.  591. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of  ac- 
tion in  the  other.  47  C.  C.  A.  205 ; 
73  C.  C.  A.  521. 

STATES. 

Federal  jurisdiction  in  suit  against 
state.     13  C.  C.  A.  165. 

Estoppel  against.    16  C.  C.  A.  353. 

What  are  suits  against  states  with- 
in the  meaning  of  constitutional 
amendment  eleven.    92  C.  0.  A.  25. 

STATUTES. 

Construction  of  Ktatntes— State  laws 
as  rules  of  decision  in  federal  courts. 
11  C.  C.  A.  72. 

Constitutional  and  statutory  limita- 
tions of  municipal  indebtedness.  36 
C.  C.  A.  6. 

Statutory  exemptions  of  building  and 
loan  associations  from  operation  of 
usury  laws.    36  C  C.  A.  34.3. 

Reneaf  of  statutes  by  implication.  38 
C.  C.  A.  136. 

Power  of  Legislature  to  pass  curative 
statutes.     39  C.  C.  A.  180. 

Amendment  of  amended,  repealed,  or 
invalid  statutes.    44  C.  C.  A.  590. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.     59  C.  C.  A.  5. 

Construction  of  statutes  as  affected  by 
mistakes  in  writing  grammar,  spell- 
ing, and  punctuation.  65  C.  C.  A. 
237. 

History  and  passage  of  statutes  and 
contemporary  circumstances  as  aids 
to  construction.    65  C.  C.  A.  535. 

Pleading  private  statutes.  67  C.  C.  A. 
2^1. 


STATUTES— Cont'd. 

Construction  and  operation  of  provisos, 
exceptions  and  saving  clauses.  76  C. 
C.  A.  381. 

Validity  of  laws  alleged  to  impair 
charter  or  franchise  of  corporation  as 
dependent  on  reservation  of  power  to 
alter  or  amend.     77  C.  C.  A.  281. 

Statutory  change  of  remedy  as  im- 
pairing obligation  of  contracts.  93 
C.  C.  A.  281. 

STOCKHOLDERS. 

Liability  to  creditors  of  corporation. 
23  C.  C.  A.  315 ;   33  C.  C.  A.  23. 

Enforcement  of  statutory  liability  of 
stockholders  in  national  banks.  52. 
C.  C.  A.  6. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.     52  C.  C.  A.  305. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.    61  C.  C.  A.  322. 

Right  of  stockholders  to  sue  or  defend 
on  behalf  of  corporation  as  depend- 
ent on  refusal  of  corporation  or  of- 
ficers to  act.    87  C.  C.  A.  390. 

Rights  of  minority  stockholders  as  to 
management  of  corporate  affairs.  89 
C.  C.  A.  482. 

STREET  RAILROADS. 
Care  required  of  motormen.    40  C.  C. 

A.  361. 
Relative  rights  of  street  railroads,  and 

vehicles  and  pedestrians  in  use  and 

occupation  of  streets.     73  C.  C.  A. 

12. 

STRIKES.     See  Injunction. 

SUBROGATION. 
To  rights  of  mortgagee.     42  C  C.  A. 

304. 
Of  insurer  under  assignment  of  rights 

of  insured.    65  C.  C.  A.  615. 

SUICIDE. 

As  a  defense  to  a  suit  for  life  insur- 
ance. 16  C.  a  A.  623 ;  28  C.  C.  A* 
284. 

SUNDAY. 
As  dies  non  juridicus.     12  G.  C.  A« 
462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

1  C.  C.  A.  5. 
Jurisdiction.     1  C  C.  A.  9,  11. 
Review     of     jurisdiction     of     circuit 

courts.    48  C.  C.  A.  351. 

TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.    18  C.  C.  A.  545. 

TAXATION. 
Of  railroad  land  grants.     4  C.  C.  A. 

196. 
Of  equitable  title  to  public  lands.    4  C 
C.  A.  196. 
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TAXATION-Confd. 

Lands  of  the  United  States  not  sub- 
ject to  state  taxation.  4  G.  G.  A. 
19e. 

Due  process  of  law.    8  G.  G.  A.  398. 

Notice  of  equalization.    8  G.  G.  A.  400. 

Forfeiture  for  nonpayment.  8  C.  C. 
A.  401. 

Regulation  and  taxation  of  interstate 
commerce  by  state.  8  C.  C.  A.  492 ; 
24  C.  C.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.    23  C.  (\  A.  515. 

Of  foreign  corporations.     24  C.  C.  A. 
13. 
.     Tax  deed  as  color  of  title.    24  C.  C.  A. 
402. 

Of  intangible  property  of  nonresidents. 
31  C.  C.  A.  467. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  C.  A.  550. 

Of  bank  deposits.     60  C.  C.  A.  413. 

Impairing  obligation  of  contracts  for 
exemption  from  taxation.  70  C.  C. 
A.  294. 

Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.  72 
C.  C.  A.  283. 

Restraining  collection  of  taxes  because 
of  excessive  or  unequal  assessments 
or  valuations.    97  C.  C.  A.  16. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
Velegraph  and  telephone  companies. 
15  C.  C.  A.  235;    28  C.  C.  A.  59. 

Damages  for  mental  suffering  from  de- 
lay in  delivering  telegram.  11  C.  C. 
A.  571;  15  G.  C.  A.  250;  28  C.  C. 
A.  62. 

Delay  in  transmission  of  message — 
Failure  to  disclose  that  line  was  not 
in  working  order.    14  C.  C.  A.  177. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  C.  C. 
A.  155. 

Notice  and  acceptance,  by  sender  of 
message,  of  printed  conditions  on 
telegraph  company*s  blanks.  89  C. 
C.  A.  590. 

TENANCY  IN  COMMON. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per* 
feet  title.    69  C.  C.  A.  19. 

TENDER. 
Persons  by  whom  tender  may  be  made. 
84  G.  C.  A.  428. 

TERRITORIES. 
Blflfect   of   acquisition   of   territory   by 
United  States  on  laws  and  property 
rights  therein.    80  C.  C.  A.  457. 

THREATENING  POSTAL  CARDS. 
Nonmailable  matter.    30  C.  C.  A.  94. 


TITLE. 

Bights  of  co-tenant  as  to  improve- 
ments made  under  mistaken  belief  of 
perfect  title.    69  G.  G.  A.  19. 

Transfer  of  title  as  dependent  on  ap- 

Sropriation  by  seller.     83  G.  G.  A. 
70. 

TITI^E  INSURANCE.      19    G.    C    A. 

27a 

TORTS. 
Liabilities    of   carriers   for   negligence 

and  torts  of  servants.     10  C.  C.  A. 

466;    27  C.  C.  A.  651. 
Of  wife— Liability  of  husband.     12  G. 

C.  A.  196. 
Municipal  liability  for  torts  of  public 

officers.     14  C.  C.  A.  534. 
As  affe<*ting  demurrage.     21  C.  G.  A. 

345. 

Maritime  liens  for  torts.     34  G.  G.  A. 

565. 
Liability  of  corporation  for  torts.     39 

V>.     K^t     J\..    €7. 

Liability  of  principal  for  torts  of 
agent.     43  C.  C.  A.  316. 

Liabilities  of  charitable  institutions 
for  negligence.    47  C  C.  A.  134. 

Admiralty  jurisdiction.  62  G.  C.  A. 
279. 

Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  alleged 
criminal  act.    79  C.  C.  A.  407. 

TRADEJ-MARKS        AND        TRADE- 
NAMES 

Contracts  relating  to  use.  14  C.  G.  A. 
104. 

Assignment  of  right  to  use  a  person*s 
name.  17  G.  C.  A.  579;  27  C.  C.  A. 
360. 

Right  to  use  one's  own  name.  17  C. 
a  A.  579 ;   27  C.  C.  A.  357. 

Use  of  corporate  and  firm  names.  17 
G.  C.  A.  579 ;   27  G.  C.  A*  357. 

Use  of  geographical  names.  17  C.  C. 
A.  657 ;    35  C.  C.  A.  242. 

Unfair  competition.  20  G.  C.  A.  105; 
30  G.  G.  A.  376. 

Laches  as  a  defense  in  suits  for  in- 
fringement 22  C.  C.  A.  211 ;  36  C. 
C.  A.  613. 

Misleading  or  false  labels.  29  G.  G. 
A.  250;   97  C.  C.  A.  265. 
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ABQUED  AND  DETEBMINI]) 

IN  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(173  IM.  45a) 
ATCHISON,  T.  &  S.  F.  RT.  00.  V.  SULLIVAN,  Oonnty  Treasnrer,  et  aL 

(Circoit  Court  of  Appeals,  Eighth  Circuit    September  23,  1909.) 

1.  Taxation  (|  608*)— Systematic  Omission  ob  Undbbvaluation— Suit  to 
«      Enjoin  Illegal  Tax  Based  Thebbon. 

A  systematic,  intentional,  continuing  omission  or  undervaluation  of 
other  taxable  property,  in  violation  of  the  Constitution  or  statute,  by  the 
taxing  officers  of  a  state  or  county,  pursuant  to  a  rule  or  practice  adopted 
by  them,  the  inevitable  effect  of  which  is  an  unjust  discrimination  in 
taxation  against  the  property  of  complainant,  and  against  other  property 
similarly  situated,  will  sustain  a  bill  in  equity  in  a  national  court  to  en- 
join the  collection  of  the  tax  based  on  the  illegal  discrimination.' 

2.  Taxation  (S  608*)— Illegal  Tax— "Adequate  Remedy  at  Law"— Action 

AT  Law  Not  as  Adequate  as  Suit  in  Equity. 

The  adequate  remedy  at  law,  which  will  deprive  a*  court  of  equity  of 
jurisdiction,  must  be  as  certain,  complete,  prompt,  and  efficient  to  attain 
the  ends  of  justice  as  the  remedy  in  equity. 

And.  in  a  case  of  this  nature  the  payment  of  the  illegal  portion  of  the 
tax  and  the  prosecution  of  an  action  at  law  to  recover  it  back  is  neither 
as  prompt,  certain,  complete,  nor  efficient  a  remedy  as  a  suit  for  an  in- 
junction against  its  collection. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §  1238 ;  Dec.  Dig. 
i  608.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  182-183.] 

3.  Taxation  (|  608*)— Actual  Intent  to  Discbiminate  Noi*  Essential— Law 

Pbesumes  It  fbom  Effect  of  Acts. 

The  law  presumes  that  every  man  intends  the  natural  and  inerltable 
effect  of  his  deeds,  and  that  taxing  officers  who  intentionally  omit  or 
undervalue  other  taxable  property  in  violation  of  the  Constitution  or  the 
statute,  so  that  an  undue  share  of  ttie  burden  of  taxation  is  necessarily 

1  See  note  at  end  of  case. 
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thrown  apon  the  property  of  complainant;  Intended  to  discriminate  against 
Its  property.  It  Is  not  necessary  to  its  oanse  of  action  that  the  officers 
should  have  had  any  such  actual  intention,  for  their  acts  were  as  In- 
jurious and  as  remediable  without  as  with  that  intention. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  S  1234 ;  Dec.  Dig. 
i  608.*] 

i.  Taxation  (S  611*)~E8T0ppei/— Admission  That  AssESSiiSNT  is  Ebboneous 
Estops  fbom  Invoking  Contrary  Presumption. 

Parties  to  a  suit  who  admit  In  their  pleadings  that  the  actual  value  of 
property  was  far  In  excess  of  its  assessed  value  are  estopi)ed  from  In- 
voking, to  sustain  the  assessment,  the  rule  that  where  the  determination 
of  an  issue  of  fact,  like  the  valuation  of  pr(^>erty  for  taxation,  is  in- 
trusted by  statute  to  the  judgment  of  an  officer  or  a  board,  his  or  its 
decision  raises  more  than  a  presumption  of  fact,  and  may  not  be  over- 
thrown by  the  testimony  of  two  or  three  witnesses. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  1252;  Dec.  Dig. 
S  611.*] 

5.  BTviDENCE  (I  215*)— Report  fob  Taxation  Competent  Evidence  Against 

Maker  in  Suit  to  Enjoin  Tax— -Repobt  to  Intebstate  Commebce  Com- 
mission FOB  OTHEB  PuBPOSES  INCOMPETENT. 

A  report  made  by  a  railway  company  to  taxing  officers  in  pursuance  of 
the  requirement  of  a  state  statute,  for  the  purpose  of  aiding  the  officers 
In  properly  assessing  its  property.  Is  competent  evidence  against  it  of  the 
facts  stated  therein,  in  a  suit  by  It  to  enjoin  the  collection  of  taxes  levied 
upon  an  assessment  based  upon  the  report 

But  a  report  of  the  company  to  the  Interstate  Commerce  Commission, 
covering  a  period  of  time  other  than  that  on  which  the  statute  required 
the  assessment  to  be  based,  and  not  made  for  taxation,  is  not  competent 
evidence  against  It  In  such  a  suit 

[Ed.  Note. — For  other  cases,  see  Evidence,  Oent  Dig.  H  754-759;  Dec. 
Dig.  {  215.*] 

6.  Evidence  (§{  241,  246*)  ~  Admissions  of  Agents  and  Attorneys  in  One 

Suit  Not  Competent  Evidence  Against  Pbincipals  in  Anotheb  Involv- 
ing DiFFEBENT  ISSUES. 

The  admissions  of  agents  and  attorneys  authorized  to  act  In  a  suit  or 
legal  proceeding  estop  their  principals  therein;  but  they  are  not  com- 
petent evidence  against  the  latter  In  another  suit  or  legal  proceeding  in 
which  different  issues  are  Involved. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {§  887,  945,  946; 
Dec.  Dig.  §§  241,  246.*] 

7.  Taxation  (§  390*)— Mabket  Value  of  Bonds  and  Stock,  and  Oboss  Eabn- 

iNGs  and  Net  Earnings,  Mobe  Pebsuasive  Evidence  of  Value  of  Rail- 
boad  Pbopebty  Than  Cost  of  Pboduction  of  Tangible  Pbopebtt. 

Where  the  basis  of  assessing  the  property  of  a  railroad  company  In  a 
state  for  taxation  prescribed  by  statute  and  followed  Is  to  ascertain  the 
value  of  its  corporate  plant  used  or  convenient  for  operating  Its  railroad, 
wherever  situated,  excluding  Its  property  not  necessary  or  convenient  for 
that  purpose  which  is  otherwise  assessed,  and  then  to  take  such  a  portion 
of  that  value  as  the  number  of  miles  of  its  main  track  In  the  state  bears 
to  the  number  of  miles  of  its  entire  main  track,  the  current  cash  value  of 
all  the  obligations  which  constitute  its  funded  debt,  and  of  all  its  out- 
standing shares  of  stock,  are  competent  evidence  of  the  value  of  Its  cor- 
porate plant  and,  in  connection  with  Its  entire  mileage  and  its  mileage  in 
the  state,  more  persuasive  evidence  itf  the  value  of  that  part  of  Its  cor- 
porate plant  in  the  state,  than  the  cost  of  reproduction  of  Its  tangible 
property  therein. 

[Ed.  Note. — ^FOr  other  cases,  see  Taxation,  Cent  Dig.  {  653;  Dec.  Dig. 
S  a90.*] 
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&  Taxation  (S  890*)— Pbesumption  is  That  Aix  Pboperty  or  Railboad  Com- 
pany IS  Held  fob  Railboad  Use,  and  That  Value  is  Distbibuted 
Thboughout  Mileage— Evidence  to  CJontbaby  Competent. 

Evidence  of  the  value  of  property  not  necessary  for  railroad  purposes, 
and  that  parts  of  the  corporate  plant  of  a  railroad  company,  including  Its 
various  terminals,  are  of  exceptional  value.  Is  competent,  and,  when  of- 
fered, must  be  given  effect  by  the  assessing  board  and  by  the  court  In 
ascertaining  the  value  of  Its  corporate  plant  In  the  state. 

But  in  the  absence  of  such  evidence  the  presumption  Is  that  all  Its 
property  Is  part  of  Its  corporate  plant,  and  that  its  tangible  and  In- 
tangible property  are  equally  distributed  throughout  Its  mileage. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  S  653 ;  Dec.  Dig. 
§  390.*] 

9.  Taxation  (|  390*)— Valuation  of  Railboad— Intangible  Property  Com- 

bined with  and  Distbibuted  to  Eveby  Pabt  of  Tangible  Plant. 

The  Intangible  property  of  an  operating  railroad  company,  its  fran- 
chises, contracts,  privileges,  and  good  will,  are  presumptively  combined 
unavoidably  and  inextricably  with,  automatically  distributed  to,  and  they 
enhance  the  value  of,  every  part  of  its  tangible  corporate  plant 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  Go3;  Dec.  Dig. 
§  390.*] 

10.  Taxation  (§  608*)— Resulting  Legal  Injuby  Essential  to  Relief  fbom 

U  N  debassessment. 

Where  the  property  of  the  complainant  and  of  others  whose  propertjr 
is  subject  to  a  like  levy  for  taxation  is  illegally  underassessed  to  sub- 
stantially the  same  extent  the  complainant  is  entitled  to  no  relief.  Re- 
sulting legal  injury,  continuing  or  threatening.  Is  as  essential  to  relief  In 
equity  as  causal  wrong. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §§  1233,  1234 ;  Dec. 
Dig.  S  608.*] 

11.  Taxation  (§  100*)— Live  Stock— Constbuction  of  Section  3927t  Colo- 
BADO  Statutes. 

Under  section  3927t  Mills'  Ann.  St  Rev.  Supp.  Colo.,  live  stock  brought 
into  a  county  between  September  1st  and  December  31st  of  one  year,  and 
shipped  out  between  January  1st  and  April  1st  of  the  succeeding  year,  is 
taxable  in  that  county  for  the  latter  year. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §  201 ;  Dec.  Dig. 
I  100.*] 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Bill  by  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  against 
John  R.  Sullivan,  Treasurer  of  Bent  County,  Colo.,  and  others.  From 
a  decree  dismissing  the  bill,  complainant  appeals.    Reversed. 

Henry  T.  Rogers  and  Gardiner  Lathrop  (Daniel  B.  Ellis,  Lewis  B. 
Johnson,  Pierpont  Fuller,  and  George  A.  H.  Fraser,  on  the  brief), 
for  appellant. 

Jesse  G.  Northcutt  and  Allen  M.  Lambright  (A.  Watson  McHendrie, 
on  the  brief),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  GARLAND  and  POL- 
LOCK, District  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
dismissed  a  bill  in  equity,  exhibited  to  prevent  the  treasurer  of  Bent 
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county,  in  the  state  of  Colorado,  from  collecting  of  the  complainant 
taxes  which  it  alleged  were  illegal  and  excessive.  The  Constitution 
of  that  state  required  taxes  to  be  uniform  upon  the  same  class  of  sub- 
jects (article  10,  §  3),  and  the  statutes  required  all  taxable  property 
to  be  assessed  at  its  full  cash  value.  The  State  Board  of  Equalization 
was  required  to  assess  the  railroad  property  of  each  railroad  company 
in  the  state  as  a  unit  and  to  apportion  the  assessment  to  the  counties 
of  the  state  on  a  mileage  basis,  the  assessor  of  each  county  was  required 
to  assess  other  taxable  property  in  his  county,  and  these  two  assess- 
ments were  placed  upon  the  tax  lists  and  subjected  to  the  same  levies. 
Mills'  Ann.  St.  Rev.  Supp.  §§  3764,  3895,  3918,  3920. 

The  gravamen  of  the  bill  was  (1)  that  while  the  complainant's  prop- 
erty in  Bent  county  in  1905  was  not  worth  more  than  $25,000  per  mile 
and  the  State  Board  assessed  it  $14,800  per  mile,  or  55  per  cent,  of  its 
value,  the  assessor  of  Bent  county  assessed  other  taxable  property  in 
that  county  at  not  more  than  25  per  cent,  of  its  actual  value ;  that  this 
assessor  omitted  from  his  assessment  all  credits,  all  watches,  clocks, 
and  jewelry,  and  much  other  property  taxable  in  that  county,  with  the 
knowledge  and  consent  of  the  other  county  officials;  that  he  did  so 
pursuant  to  a  rule  adopted  by  the  county  officers,  and  did  so  system- 
atically and  intentionally,  in  order  to  make  the  complainant  pay  a 
larger  tax  in  proportion  to  the  value  of  its  property  than  others  who 
had  taxable  property  in  that  county  would  pay ;  and  (2)  that  the  State 
Board  transmitted  to  the  county  an  assessed  value  of  $14,800  per 
mile  of  complainant's  railroad,  when  the  proportion  of  the  assessed 
value  of  its  property  in  the  state  which  the  board  was  required  by  the 
statutes  to  certify  to  that  county  was  $14,385.28  per  mile. 

The  treasurer  of  the  county  admitted  by  his  answer  that  the  assessed 
value  certified  to  the  county  by  the  State  Board  was  excessive  to  the 
amount  of  $414.72  per  mile,  as  averred  in  the  second  complaint  recited 
above,  and  the  effect  of  this  admission  was  that  the  complainant's  tax 
was  excessive  on  this  account  to  the  amount  of  $676.78.  The  treas- 
urer denied  that  the  assessor  of  Bent  county  knowingly  or  willfully 
omitted  to  assess  credits,  watches,  jewelry,  and  other  property ;  but  he 
did  not  deny,  and  hence  he  admitted,  that  the  assessor  did  omit  to 
assess  them.  He  denied  that  the  assessor  assessed  the  property  in  his 
county  "so  low  as  25  per  cent,  of  its  actual  cash  value,"  and  hence 
he  admitted  that  the  assessor  did  assess  it  as  low  as  26  per  cent,  of  its 
actual  value.  He  denied  that  the  assessor  made  the  omissions  and  the 
low  assessment  in  collusion  with  the  county  commissioners,  or  sys- 
tematically, or  with  intent  to  impose  an  undue  burden  of  taxation  upon 
the  complainant,  and  he  averred  that  the  county  officers  discharged 
their  duties  in  good  faith  to  the  best  of  their  judgment  and  ability. 
He  admitted  that  the  State  Board  assessed  the  complainant's  property 
in  Bent  county  at  $14,800  per  mile,  but  denied  that  it  was  assessed 
any  higher  in  proportion  to  its  actual  value  than  other  property  in 
Bent  county  was. 

The  complainant  introduced  evidence  which  tended  to  prove  sys- 
tematic omissions  and  undervaluations  by  the  assessor,  and  to  avoid 
the  effect  of  that  evidence  the  treasurer  invoked  the  rule  that  where 
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the  determination  of  an  issue  of  fact,  or  of  mixed  law  and  fact,  like 
that  relative  to  the  valuation  of  property  for  taxation,  is  intrusted  by 
law  to  the  judgment  of  an  officer  or  board,  his  or  its  decision  raises 
something  more  than  the  mere  presumption  of  fact,  and  it  may  not  be 
overthrown  without  more  than  the  testimony  of  two  or  three  wit- 
nesses to  the  contrary.  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry. 
Co.  v.  Backus,  154  U.  S.  421,  435,  436,  14  Sup.  Ct.  1114,  38  L.  Ed. 
1031;  Adams  Express  Company  v.  Ohio  State  Auditor,  165  U.  S. 
194,  229,  17  Sup.  Ct.  305,  41  L.  Ed.  683.  The  treasurer  introduced 
evidence  which  tended  to  show  that  the  actual  value  of  complainant's 
property  in  Bent  county  was  more  than  $25,000  per  mile,  and  to  avoid 
the  effect  of  that  evidence  the  complainant  invoked  the  same  rule ;  but 
each  party  was  estopped  by  his  pleading  from  availing  himself  of  the 
benefit  of  this  rule  in  the  case  in  hand.  The  treasurer  could  not  rely 
upon  it  to  sustain  the  assessment  of  the  county  assessor,  because  he 
had  admitted  in  his  pleading  that  his  assessment  was  only  26  per  cent, 
of  the  actual  value  of  the  property.  The  complainant  could  not  in- 
voke it  successfully  to  sustain  the  assessment  of  its  property  in  Bent 
county  at  only  $14,800  per  mile  by  the  board,  because  it  had  admitted 
in  its  domplaint  that  the  actual  value  of  its  property  was  $25,000  per 
mile.  The  rule  is  inapplicable  to  this  case,  and  its  consideration  is  here 
dismissed. 

Counsel  for  the  complainant  argue  that  the  treasurer  admitted  by 
his  answer  that  the  board  assessed  its  property  at  its  actual  cash  value ; 
but  a  careful  analysis  of  the  answer  has  convinced  that  the  fair  and 
true  construction  of  it  is  that  the  treasurer  admitted  that  the  board  as- 
sessed that  property  $14,800  per  mile,  but  averred  that  it  was  worth 
more  than  $25,000  per  mile,  and  that  it  was  not  assessed  higher  in 
proportion  to  its  actual  value  than  was  the  other  taxable  property  in 
the  county. 

The  statutes  required  the  board  to  assess  the  railroad  property,  and 
they  required  the  assessor  to  assess  the  other  taxable  property  in  the 
county,  at  its  actual  value.  They  were  required  to  assess  the  property 
within  their  respective  jurisdictions  independently,  without  conference 
or  consultation  with  each  other,  at  times  when  they  could  not  know 
that  either  had  made  or  would  make  an  assessment  on  any  other  than 
the  lawful  basis,  the  basis  of  the  actual  value  of  the  property.  The  only 
safeguard  against  injustice,  the  only  surety  for  impartiality  and  uni- 
formity, at  this  point  in  the  taxing  proceedings,  was  assessments  at 
the  actual  value  of  the  property.  For,  if  either  the  board  or  the  as- 
sessor varied  from  this  standard,  the  assessments  could  seldom  fail 
to  be  partial  and  unjust.  In  the  absence  of  all  evidence,  the  pleadings 
alone  establish  the  facts  that  the  assessor  disregarded  this  law  and 
assessed  the  taxable  property  subject  to  his  jurisdiction  at  26  per  cent, 
of  its  actual  value,  and  that  the  board  disregarded  the  law  and  assessed 
the  property  within  its  jurisdiction  at  less  than  60  per  cent,  of  its  ac- 
tual value.  In  this  state  of  the  law  and  of  the  pleadings,  the  assess- 
ments, though  competent,  were  not  even  persuasive,  evidence  of  the 
actual  value  of  any  of  the  property,  nor  of  uniformity  of  assessment, 
and  these  issues  were  open  to  proof  by  the  preponderance  of  other  evi- 
dence. 
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The  evidence  relative  to  these  matters  is  voluminous,  and  a  digest  or 
review  of  it  here  would  be  useless.  Suffice  it  to  say  that  it  satisfactori- 
ly establishes  these  facts :  The  assessor  of  Bent  county  omitted  to  as- 
sess watches,  clocks,  jewelry,  credits,  and  more  than  100,000  sheep 
taxable  in  his  county.  He  assessed  the  taxable  property  which  he  did 
list  at  between  25  per  cent,  and  SSy^  per  cent,  of  its  actual  value.  The 
evidence  does  not  disclose  more  accurately  the  exact  per  cent,  which 
his  assessment  was  of  the  real  value  of  the  property  he  assessed.  The 
county  commissioners  of  the  county  of  Bent  knew  that  he  had  made 
his  assessment  at  about  33l^  per  cent,  of  the  actual  value  of  the  prop- 
erty he  listed,  and  that  he  had  omitted  some  of  the  taxable  property, 
and  they  silently  acquiesced  in  this  course.  It  was,  and  had  been  for 
many  years,  the  rule  and  the  settled  policy  and  practice  of  these  local 
taxing  officers  to  violate  the  law  and  assess  the  taxable  property  in  that 
county  within  their  jurisdiction  at  about  one-third  of  its  actual  value. 
The  assessor  actually  intended  to  assess  the  property  he  listed  upon 
that  basis.  He  testified,  however,  and  the  truth  of  this  statement  must 
be  conceded,  that  he  did  not  have  any  actual  intent  or  purpose  to  im- 
pose an  undue  burden  upon  the  complainant  or  upon  railroad  property. 
His  acts,  nevertheless,  were  in  violation  of  the  statute,  their  natural 
and  inevitable  effect  was  to  diminish  the  burden  of  taxation  upon  the 
property  within  his  jurisdiction  and  to  increase  it  upon  the  railroad 
property,  and,  however  innocent  in  actual  intent  he  may  have  been, 
his  acts  were  as  injurious  to  the  owners  of  railroad  property  as  if  he 
had  actually  intended  to  discriminate  against  them,  and  the  law  conclu- 
sively presumes  that  he  intended  the  natural  and  inevitable  effect  of 
his  deeds.  It  was  not  necessary  to  the  complainant's  cause  of  action 
that  the  assessor  or  the  county  commissioners  should  have  had  any 
actual  intention  to  increase  unduly  the  complainant's  share  of  the  bur- 
den of  taxation.  It  was  sufficient  to  sustain  its  cause  that  they  intended 
to  disregard  the  law,  and  that  the  natural  and  inevitable  effect  of  that 
violation  was  the  increase  of  its  share  of  the  burden.  Taylor  v.  Louis- 
ville &  N.  R.  Co.,  31  C.  C.  A.  637,  559,  88  Fed.  350,  372. 

These  facts  leave  no  doubt  that  the  taxing  officers  of  Bent  county 
adopted  a  rule  pursuant  to  which  they  systematically  and  intentionally 
grossly  underassessed  the  property  of  that  county  within  their  juris- 
diction, with  the  legal  intent  unlawfully  to  diminish  the  burden  of  tax- 
ation upon  property  in  that  county  other  than  railroad  property,  and 
to  increase  the  burden  of  taxation  upon  railroad  property;  and  if 
this  were  the  whole  case  the  complainant  would  be  entitled  to  relief 
from  the  unlawful  portion  of  this  burden.  A  systematic  and  intention- 
al under  or  over  assessment  of  one  or  more  classes  of  property  in  vio- 
lation of  the  law,  whereby  one  or  more  classes  of  property  is  to  be 
made  to  bear  an  undue  proportion  of  the  burden  of  taxation,  presents 
a  good  cause  of  action  for  relief  from  the  payment  of  the  unjust  part 
of  the  proposed  tax.  Taylor  v.  Louisville  &  N.  R.  Co.,  88  Fed.  350, 
372,  31  C.  C.  A.  537,  559;  Cummings  v.  National  Bank,  101  U.  S. 
153,  158,  25  L.  Ed.  903;  Raymond  v.  Chicago  Traction  Co.,  207  U. 
S.  20,  37,  38,  28  Sup.  Ct.  7,  52  L.  Ed.  78;  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  R.  Co.  v.  Backus,  154  U.  S.  421,  425,  435, 14  Sup. 
Ct.  1114,  38  L.  Ed.  1031. 
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But  the  treasurer  alleged,  and  the  court  below  found,  that  while  the 
property  in  Bent  county  other  than  the  railroad  property  was  grossly 
undervalued,  the  property  of  the  railroad  company  was  also  underas- 
sessed in  substantially  the  same  proportion,  so  that  the  complainant  suf- 
fered no  real  injury  by  the  former  undervaluation.  This  finding  is 
assailed  by  counsel  for  the  railway  company  on  the  grounds :  (a)  That 
the  defendant  admitted  in  his  answer  that  the  $14,800  per  mile  at  which 
the  board  assessed  its  property  was  its  actual  value ;  (b)  that  the  legal 
presumption  that  the  board's  assessment  was  according  to  law  estab- 
lishes the  fact  that  $14,800  per  mile  was  its  actual  value ;  and  (c)  that 
there  was  no  competent  and  no  sufficient  evidence  that  its  value  was 
more  than  this  amount.  The  first  two  grounds  have  been  considered 
and  held  untenable — the  first  because  the  true  construction  of  the  an- 
swer does  not  disclose  the  admission  claimed,  and  the  second  because 
the  admission  in  the  bill  that  the  complainant's  property  was  worth 
$25,000,  when  the  board  assessed  it  at  $14,800,  estopped  the  complain- 
ant from  asserting  that  the  board  assessed  its  property  at  its  actual 
value,  and  opened  the  issue  of  that  value  to  proof  by  any  competent  evi- 
dence. 

Was  there  any  competent  evidence  that  the  value  of  this  property 
was  more  than  $26,000  per  mile?  The  statutes  of  Colorado  required 
the  Board  of  Equalization  to  assess  the  property  in  that  state  of  a 
railroad  company  held  for  railroad  purposes,  excluding  its  property 
not  necessary  or  convenient  for  those  purposes  which  was  otherwise 
assessed,  on  the  basis  of  the  unit  of  use,  to  determine  the  true  value 
of  its  corporate  plant  or  profit-producing  unit,  whether  a  part  or  all 
of  it  was  situated  in  that  state,  to  ascertain  the  total  number  of  miles 
of  its  railroad  track  wherever  situated,  the  total  number  of  miles  in 
the  state  and  in  each  county  in  the  state,  and  then,  after  giving  due 
consideration  to  the  relative  values  of  different  portions  of  the  corpo- 
rate plant  and  of  the  franchises  appurtenant  thereto,  and  all  other  com- 
petent evidence  and  just  considerations  relative  to  the  value  of  the 
plant  and  its  various  parts,  to  ascertain  the  value  of  the  part  of  the  cor- 
porate plant  in  Colorado,  and  in  each  county  in  that  state,  in  the  light 
of  all  these  considerations  and  all  this  evidence,  upon  the  theory  that,  in 
the  absence  of  countervailing  considerations  or  evidence,  the  value  of 
that  part  of  the  company's  profit-producing  unit  in  the  state  would  be 
that  proportion  of  the  value  of  its  entire  corporate  plant  which  the 
number  of  tniles  of  its  railroad  in  the  state  bore  to  its  entire  mileage, 
and  that  the  value  of  that  part  of  its  railroad  property  in  each  county 
would  be  that  proportion  of  the  value  of  its  corporate  plant  in  the  state 
that  its  number  of  miles  in  the  county  bore  to  its  number  of  miles  in  the 
state.  Sections  3918  and  3920.  This  method  of  assessment  has  been 
repeatedly  sustained  by  the  Supreme  Court.  Pittsburg,  C,  C.  &  St.  L. 
R.  R.  Co.  V.  Backus,  154  U.  S.  421,  428,  429,  430,  14  Sup.  Ct.  1114,  38 
L.  Ed.  1031 ;  Adams  Exp.  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185, 
220.  221,  222,  224, 17  Sup.  Ct.  604,  41  L.  Ed.  965 ;  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  197,  221,  17  Sup.  Ct.  305,  41  L. 
Ed.  683. 

The  statutes  required  as  a  basis  for  this  assessment  that  each  rail- 
way company  owning,  controlling,  or  operating  any  railroad  in  the  state 
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should  furnish  the  board  and  should  file  with  its  clerk  a  statement,  veri- 
fied by  one  of  its  general  officers,  showing  for  the  year  ending  Decem- 
ber 31st  preceding — in  this  case,  for  the  year  ending  December  31, 
1904 — ^among  other  things,  (1)  the  whole  number  of  miles  of  main  track 
operated  or  controlled  by  the  company,  as  well  that  without  as  within 
the  state ;  (2)  the  whole  number  of  miles  of  such  track  within  the  state ; 
and  (3)  the  amount  of  money  and  other  cash  items,  the  number  of 
shares  of  the  capital  stock  of  the  corporation  outstanding  and  the  aver- 
age market  value  thereof  during  the  year  for  which  the  statement  is 
made,  the  total  amount  and  market  value  of  mortgage  bonds  or  other 
incumbrance  upon  the  property  of  such  corporation  and  the  rate  of 
interest,  and  the  gross  earnings  and  the  net  earnings  of  the  corporation 
during  the  year.  Section  3907.  The  complainant  made  and  filed  such 
a  statement  with  the  board  a  short  time  before  the  assessment  of  this 
property  was  made,  and  this  statement  was  introduced  in  evidence  at 
the  hearing  below.  It  was  competent  evidence  of  the  value  of  the 
property  of  the  complainant,  because  it  was  the  complainant's  admis- 
sion against  interest,  made  pursuant  to  the  requirement  of  the  statute, 
for  the  purpose  of  enabling  the  taxing  officers  to  ascertain  the  true 
value  of  its  property. 

We  lay  out  of  consideration  here  a  report  of  the  complainant  to  the 
Interstate  Commerce  Commission  for  the  year  ending  June  30,  1905, 
which  was  introduced  in  evidence  by  the  defendant,  because  there  is 
no  proof  that  the  assistant  to  the  president  and  the  assistant  general 
auditor,  who  appear  to  have  made  that  report,  were  empowered, by  the 
railway  company  to  make  any  statement  or  admission  on  its  behalf  in 
the  matter  of  the  taxation  of  its  property,  and  the  statements  of  agents 
and  attorneys  authorized  to  act  and  admit  for  their  principals  in  one 
suit,  litigation,  or  legal  proceeding  are  not  admissible  against  their 
principals  in  another  such  suit  or  proceeding,  in  which  different  issues 
are  involved,  without  proof  of  their  authority  to  act  and  admit  in  the 
latter  suit  or  proceeding  (Miller  v.  United  States,  66  C.  C.  A.  399, 
413,  133  Fed.  337,  351 ;  Stone  v.  Bank  of  Commerce,  174  U.  S.  412, 
421,  19  Sup.  Ct.  747,  43  L.  Ed.  1028;  Horseshoe  Mining  Company 
V.  Miners'  Ore  Sampling  Co.,  77  C.  C.  A.  213,  214,  147  Fed.  517,  518; 
New  York  Life  Ins.  Co.  v.  Rankin,  162  Fed.  103,  108,  89  C.  C.  A. 
103),  and  because  this  report  does  not  cover  the  period  of  time  upon 
which  the  valuation  for  taxation  was  required  to  be  based,  and  it  was 
not  made  for  that  purpose  in  pursuance  of  any  statute  or  otherwise. 

The  report  of  the  complainant  to  the  State  Board  for  the  purpose 
of  its  taxation  shows  that  the  whole  number  of  miles  of  railroad  owned 
by  it  on  July  1,  1904,  was  8,119.04,  and  that  the  average  funded  debt 
upon  these  8,119.04  miles  was  $29,175.92  per  mile.  There  is  undis- 
puted testimony  in  the  record  before  us  to  the  effect  that  during  the 
year  1904  the  average  market  value  of  the  preferred  stock  of  the  com- 
pany was  above  its  par  value,  and  that  the  market  value  of  its  common 
stock  was  from  $75  to  $90  per  share.  The  report  shows  that  there  were 
1,020,000  shares  of  common  stock  and  1,141,195  shares  of  preferred 
stock  outstanding.  Reckoning  the  common  stock  at  $75  per  share,  its 
market  value  was  $76,500,000,  and  reckoning  the  value  of  the  pre- 
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ferred  stock  at  par,  it  was  worth  $114,199,630,  and  the  total  market 
value  of  the  preferred  and  the  common  stock  was  $190,699,530,  or 
$23,488  per  mile,  subject  to  the  funded  debt  of  $29,175.99  per  mile. 
Upon  this  basis  the  value  of  the  railroad  was  $52,663.92  per  mile.  The 
report  of  the  complainant  to  the  board  also  shows  that  its  earnings  for 
the  year  ending  June  30,  1904,  from  operation,  were  sufficient  to  pay 
the  expenses  of  operation,  taxes,  interest  on  its  entire  funded  debt, 
and  a  dividend  of  5  per  cent,  on  its  preferred  stock  and  4  per  cent,  on 
its  common  stock,  and  to  leave  a  surplus  of  more  than  $1,000,000.  To 
all  this  evidence  counsel  for  the  company  urge  many  objections.  They 
say  that  the  valuation  of  the  railroad  upon  this  basis  includes  the  value 
of  three  railroads  other  than  that  owned  by  the  complainant.  But 
the  entire  8,119.04  miles  were  reported  by  the  complainant  to  be  owned 
by  it,  and  they  were  operated  by  it  and  were  a  part  of  its  profit-pro- 
ducing plant,  which  the  state  lawfully  makes  the  basis  of  valuation, 
although  there  may  have  been  other  railroad  companies  than  the  com- 
plainant which  were  owned  or  controlled  by  it  and  were  engaged  in  the 
operation. 

They  complain  because  the  market  value  of  the  stock  and  bonds 
includes  the  value  of  the  franchises  of  the  company  and  of  its  right 
to  conduct  interstate  commerce.  The  right  to  carry  on  interstate 
commerce  is  exercised  by  the  company  within  as  well  as  without 
the  state  of  Colorado,  and  is  appurtenant  to  each  mile  of  its  rail- 
road wherever  situated,  and  the  tax  levied  upon  the  assessment 
made  upon  the  mileage  basis  is  not  a  tax  upon  interstate  commerce; 
but  it  is  a  tax  upon  the  property  of  the  company  in  the  state.  Post- 
al Telegraph  Cable  Co.  v.  Adams,  155  U.  S.  688,  697,  698,  15  Sup. 
Ct.  268,  360,  39  L.  Ed.  311 ;  Adams  Express  Co.  v.  Ohio  State  Audi- 
tor, 165  U.  S.  195,  220,  226,  17  Sup.  Ct.  305,  41  L.  Ed.  683.  It  is  true 
that  the  current  cash  value  of  the  whole  funded  debt  and  of  the  entire 
stock  of  a  railroad  company  shows  what,  in  the  opinion  of  those  who 
own  and  deal  in  its  securities  and  who  are  perhaps  best  able  to  judge, 
the  value  of  all  the  property  of  the  company  is,  and  that  this  value  in- 
cludes all  the  tangible  and  all  the  intangible  property  of  the  company, 
all  its  corporate  franchises,  all  its  privileges  and  contracts,  and  all  its 
good  will.  State  Railroad  Tax  Cases,  92  U.  S.  575,  605,  23  L.  Ed.  663 ; 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  R.  Co.  v.  Backus,  154  U.  S. 
421,  429,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031 ;  Adams  Express  Company 
V.  Ohio  State  Auditor,  166  U.  S.  185,  221,  222,  17  Sup.  Ct.  604,  41 
L.  Ed.  965.  But  all  the  tangible  property  convenient  for  railroad  pur- 
poses, the  roadbed,  the  rails,  the  ties,  the  station  houses,  is  combined 
unavoidably  and  inextricably  with  the  intangible  property,  with  the 
franchises,  privileges,  and  contracts  of  the  corporation  into  a  single 
corporate  plant,  a  single  profit-producing  unit  used  for  railroad  pur- 
poses. This  intangible  property  unavoidably  and  automatically  dis- 
tributes itself  wherever  the  tangible  property  is,  and  it  enhances  the 
value  of  every  part  of  it.  There  are  26  miles  of  the  complainant's 
railroad  in  Bent  county.  There  is  uncontradicted  evidence  that  this 
part  of  the  railroad,  excluding  rolling  stock  and  shop  machinery,  could 
be  reproduced  for  from  $20,000  to  $21,000  per  mile ;  but  this  part  of 
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the  complainant's  railroad,  separate  from  the  system  or  from  the 
operating  unit  of  which  it  is  a  component  portion,  would  be  worth 
far  less  than  it  now  is,  because  the  franchise  of  the  complainant  to  be, 
its  franchise  to  do,  its  privilege  to  carry  on,  interstate  commerce,  all 
its  franchises  and  privileges  and  its  good  will,  are  appurtenant  to  this 
portion  of  its  railroad,  are  exercised  to  operate  it,  and  become  a  part 
of  its  value.  Adams  Express  Company  v.  Ohio  State  Auditor,  166 
U.  S.  185,  221,  222,  223,  224,  17  Sup.  Ct.  604,  41  L.  Ed.  965. 

Counsel  for  the  company  insist  that  the  current  cash  value  of  the 
stock  and  bonds  is  an  erroneous  and  misleading  fact  from  which  to  de- 
duce the  value  of  the  company's  railroad  property  in  Colorado,  because 
the  portions  of  its  railroad  in  some  more  populous  states  are  of  great- 
er value  per  mile  than  the  part  of  its  railroad  in  Colorado.  It  is  un- 
doubtedly a  fact  that  there  must  be  this  difference  in  value  of  the  sep- 
arate parts  of  the  railroad.  But  this  difference  in  value  exists  in  the 
case  of  every  other  corporation  which  has  been  or  is  assessed  upon  the 
mileage  basis  according  to  the  rule  of  the  unit  of  use,  and  notwith- 
standing this  fact  that  rule  probably  presents  the  best,  and  it  certainly 
presents  a  lawful,  method  of  ascertaining  the  value  of  such  property 
for  assessment,  when  the  board  or  court  which  is  finding  the  value 
gives  due  consideration  and  effect  to  considerations  and  evidence  rela- 
tive to  the  value  of  the  entire  corporate  plant,  relative  to  the  value  of 
that  part  of  the  company's  property  not  included  within  the  plant, 
which  must  be  deducted  from  the  value  of  its  entire  property,  and  to 
considerations  and  evidence  relative  to  the  value  of  different  parts 
of  the  corporate  plant  and  of  the  franchises  appurtenant  thereto ;  and 
in  view  of  this  fact  the  market  value  of  the  stock  and  bonds  must  be 
competent  and  persuasive  evidence  from  which  to  ascertain  the  value 
of  the  railroad  in  the  state  of  Colorado,  or  in  any  other  state. 

Counsel  contend  that  the  market  value  of  the  stock  and  bonds  is  a 
misleading  fact  from  which  to  deduce  the  value  of  the  railroad  prop- 
erty in  Colorado,  because  the  complainant  has  other  property  than 
that  used  for  railroad  purposes,  the  value  of  which  should  be  de- 
ducted from  the  market  value  of  the  stock  and  bonds,  and  because 
the  company  has  more  valuable  terminals  at  Chicago,  Kansas  City, 
Galveston,  Los  Angeles,  and  San  Francisco  than  it  has  in  the  state 
of  Colorado;  but  there  is  no  competent  evidence  in  the  record  of 
the  amount  and  value  of  the  property  which  the  complainant  owned  in 
the  year  1904  that  was  not  a  part  of  the  profit-producing  unit,  nor  of 
the  value  of  complainant's  terminals  outside  of  Colorado  or  within  that 
state.  The  company  was  called  upon  in  accordance  with  the  statute 
to  make  a  return  of  its  corporate  plant  as  a  basis  for  the  assessment  of 
its  property.  It  made  that  return,  and  it  has  been  introduced  in  evi- 
dence in  this  case.  The  presumption  is,  in  the  absence  of  evidence  to 
the  contrary,  that  a  railroad  company  holds  all  its  property  for  railroad 
uses,  and  that  the  value  of  the  stock  and  bonds  stated  in  the  return  indi- 
cates the  value  of  the  complainant's  property  held  for  those  purposes. 
If  it  had  accumulated  property  that  it  >yas  not  using  or  holding  for 
such  purposes,  or  if  its  case  ^as.one  of  those  exceptional  cases  wherein 
some  parts  of  its  railroad  in  other  states  were  of  extraordinary  value. 
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it  would  have  been  competent  for  it  to  have  proved  that  fact  at  the 
hearing  below.  In  the  absence  of  any  such  proof,  the  legal  presump- 
tion must  prevail,  and  the  market  value  of  its  stock  and  bonds,  divided 
by  the  number  of  the  miles  of  its  railroad,  must  be  substantial  evidence 
of  the  value  of  its  railroad  per  mile  in  the  state  of  Colorado  and  in  the 
county  of  Bent.  Adams  Express  Company  v.  Ohio  State  Auditor,  165 
U.  S.  194,  227,  17  Sup.  Ct.  305,  41  L.  Ed.  683 ;  Adams  Express  Com- 
pany v.  Ohio  State  Auditor,  166  U.  S.  185,  222,  223,  17  Sup.  Ct.  604, 
41  L.  Ed.  965 ;  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  R.  Co.  v. 
Backus,  154  U.  S.  421,  430,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031. 

The  result  is  that  this  record  contains  the  evidence  of  two  witnesses 
that  the  cost  of  reproduction  of  that  part  of  the  complainant's  railroad 
in  Colorado  in  1904,  exclusive  of  rolling  stock  and  shop  machinery, 
would  have  been  about  $20,000  per  mile  on  the  one  hand,  and  on  the 
other  hand  evidence  of  the  g^oss  earnings  and  of  the  net  earnings  of 
the  entire  corporate  plant  of  the  company  for  the  year  ending  June  30, 
1904,  and  of  the  current  cash  value  of  the  obligations  evidencing  the 
funded  debt,  and  of  the  stock  of  the  company  during  that  year,  to  the 
effect  that  the  value  of  the  complainant's  corporate  plant  or  profit- 
producing  unit;  and  hence,  under  the  statutory  and  legal  rule  for  its 
assessment  for  taxation  on  a  mileage  basis,  the  value  of  that  part  of  its 
plant  in  Colorado  was  about  $52,663.92  per  mile.  The  assessment  made 
by  the  board,  $14,500  per  mile,  was  28  per  cent,  of  this  value.  The 
gross  and  net  earnings  and  the  current  cash  value  of  the  obligations 
which  evidence  the  funded  debt  and  of  the  stocks  of  a  railroad  compa- 
ny are  neither  exclusive  nor  conclusive  evidence  of  the  value  of  its 
railroad  property,  or  of  the  part  of  its  profit-producing  unit  in  any 
state.  But  they  are  competent  and  more  persuasive  evidence  of  such 
value  than  the  mere  cost  of  reproducing  the  tangible  property  which 
constitutes  the  railroad,  or  any  part  of  it,  because  this  cost  of  repro- 
duction excludes  the  value  of  the  intangible  property  of  the  company, 
of  its  good  will,  its  franchises,  its  privileges,  and  its  contracts,  which 
is  sometimes  greater  than  the  value  of  its  tangible  property  (Adams 
Express  Company  v.  Ohio  State  Auditor,  165  U.  S.  194,  220,  221, 
223,  224,  17  Sup.  Ct.  305,  41  L.  Ed.  683),  and  because  those  who  ac- 
tually buy,  sell,  and  own  the  stocks  and  bonds  of  a  railroad  company 
are  generally  better  qualified  than  strangers  to  form  correct  opinions  of 
the  value  of  its  property,  and  the  current  market  valjue  of  all  these  se- 
curities is  very  persuasive  proof  of  their  estimate  of  the  value  of  the 
property  of  the  company  (State  Railroad  Tax  Cases,  92  U.  S.  575, 
605,  23  L.  Ed.  663 ;  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry. 
Co.  v.  Backus,  154  U.  S.  421,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031). 

When  to  these  facts  are  added  the  presumptions  that,  in  the  absence 
of  countervailing  evidence,  all  the  property  of  a  railroad  company  is 
held  by  it  for  railroad  uses,  and  that  the  value  of  one  part  of  it  may 
be  fairly  estimated  by  taking  that  part  of  the  value  of  its  corporate 
plant  which  is  measured  by  the  proportion  of  the  length  of  the  particu- 
lar part  to  that  of  the  whole  railroad  (Adams  Express  Company  v. 
Ohio  State  Auditor,  166  U.  S.  185,  223,  17  Sup.  Ct.  604,  41  L.  Ed. 
965;   State  Railroad  Tax  Cases,  92  U.  S.  675,  611,  23  L.  Ed.  663; 
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Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v.  Backus,  154  U. 
S.  421,  430,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031),  and  the  fact  that  the 
gross  and  net  earnings  of  the  corporate  plant  for  a  considerable  time 
preceding  the  date  of  the  valuation  were  ample,  after  paying  expenses 
of  maintenance,  operation,  and  reasonable  betterments,  to  pay  reason- 
able interest  on  the  current  cash  value  of  all  the  outstanding  stock  and 
of  all  the  bonds  and  other  obligations  of  the  company,  this  evidence  be- 
comes too  persuasive  to  be  overcome  by  testimony  of  the  mere  cost  of 
reproducing  the  tangible  structure,  consisting  of  right  of  way,  roadbed, 
ties,  rails,  station  houses,  and  other  improvements  which  form  a  part  of 
the  railroad. 

The  evidence  is  then  convincing  that  the  Board  of  Equalization  as- 
sessed the  property  of  the  complainant  in  Bent  county  at  about  28  per 
cent,  of  its  cash  value,  and  that  the  other  taxable  property  in  that  coun- 
ty which  was  assessed  at  all  was  assessed  at  about  the  same  per  cent,  of 
its  value.  It  fails  to  sustain  the  claim  of  the  complainant  that  its 
property  was  assessed  at  a  higher  proportion  of  its  value  than  was  the 
other  property  which  was  assessed  in  that  county.  The  complainant, 
therefore,  has  suffered  and  can  suffer  no  injustice,  it  has  sustained 
and  can  sustain  no  injury,  by  the  gross  underassessment  by  the  assess- 
or of  Bent  county  of  the  property  within  his  jurisdiction,  and  it  is 
entitled  to  no  relief  on  that  account.  Courts  of  equity  may  not  right 
wrongs  at  the  suit  of  those  who  have  not  suffered  from  them.  Re- 
sulting legal  injury,  continuing  or  threatening,  is  as  essential  to  relief 
in  equity  as  causal  wrong.  Darragh  v.  H.  Wetter  Mfg.  Co.,  23  C.  C. 
A.  609,  619,  78  Fed.  7,  16;  PeopIe^s  United  States  Bank  v.  Gilson,  88 
C.  C.  A.  332,  338,  161  Fed.  286,  292. 

After  the  assessments  had  been  made,  the  complainant  filed  a  petition 
for  an  equalization  of  them,  and  it  complains,  and  the  defendant  de- 
nies, that  the  Board  of  Equalization  unlawfully  refused  to  give  it  a 
hearing  and  confirmed  the  assessments  as  they  were  originally  made. 
As,  however,  these  assessments  were  substantially  uniform,  and  as  the 
complainant  can  suffer  no  injustice  or  injury  on  account  of  the  basis 
upon  which  they  were  made,  this  issue  has  become  immaterial,  and  it  is 
here  dismissed. 

There  remain  for  consideration  the  omissions  by  the  assessor  of 
taxable  property  from  his  assessment.  The  evidence  is  conclusive 
that  he  omitted  all  watches,  clocks,  and  jewelry,  all  credits,  and  all  fat 
sheep  and  cattle,  that  the  average  bank  deposits  in  that  county  during 
the  year  1905  amounted  to  $230,000,  and  the  weight  of  the  evidence  is 
that  there  were  about  131,755  fat  sheep  in  the  county  between  January 
1,  1905,  and  April  1, 1905,  a  smallpart  of  which  remained  in  the  coun- 
ty on  and  after  the  latter  date.  The  general  rule  was  that,  except  as 
otherwise  provided,  personal  property  should  be  assessed  in  the  county 
where  it  was  on  the  1st  day  of  April  in  each  year.  Section  3873.  But 
it  was  provided  by  section  3927t :  (a)  That  it  should  be  lawful  for  the 
assessor  to  assess  cattle,  sheep,  and  horses  as  of  any  date  between  the 
1st  day  of  January  and  the  31st  day  of  December  of  the  year  in  which 
the  assessment  was  made — in  this  case  of  the  year  1905 ;  (b)  that  when 
any  live  stock  was  driven  into  the  county,  for  the  purpose  of  grazing. 
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therein,  it  should  be  liable  to  be  assessed  for  all  taxes  leviable  for  the 
year  in  which  it  was  driven  into  the  county ;  (c)  that  any  stock  brought 
into  the  state  between  April  1st  and  September  1st  in  each  year,  and 
removed  from  the  county  to  which  it  was  brought  before  one  year  had 
elapsed,  should  be  subject  to  taxation  for  the  year  in  which  it  was 
brought  into  the  state,  but  that  stock  brought  in  between  those  dates 
and  kept  in  the  county  more  than  a  year  should  be  exempt  from  tax- 
ation for  the  year  in  which  it  was  introduced  into  the  state,  and  should 
be  subject  to  taxation  thereafter;  and  (d)  that  all  stock  brought  into 
the  state  after  September  1st  and  before  December  31st  of  the  same 
year  should  be  exempt  from  taxation  for  that  year.  The  omitted 
sheep^  with  perhaps  a  few  exceptions,  were  brought  into  the  county 
between  the  1st  of  September  and  the  31st  of  December  of  the  year 
1904.    This  assessment  was  for  the  year  1905. 

Clauses  "b,"  "c,"  and  "d,"  above,  so  far  as  they  concern  the  assess- 
ment of  these  sheep,  relate  exclusively  to  their  assessment  for  the  year 
1904,  the  year  in  which  they  were  introduced  into  the  county,  and  they 
have  no  relevancy  to  their  assessment  in  1905,  except  that  they  clearly 
show  that  it  was  the  purpose  and  policy  of  the  state  to  assess  live  stock 
brought  into  a  county  to  be  fed  when  it  was  removed  therefrom  with- 
in a  year  thereafter,  although  it  did  not  happen  to  be  in  the  county 
on  the  1st  day  of  April  in  any  year.  Thus  under  (a)  live  stock  driven 
into  the  county  for  grazing  is  presumably  introduced  after  April  1st, 
but  it  is  taxable  for  that  year  nevertheless.  Under  (b)  stock  brought 
in  after  April  1st  and  before  September  1st  and  shipped  out  before  the 
succeeding  April  is  taxable  for  the  year  of  its  introduction.  But  under 
{d)  stock  brought  in  after  September  1st  is  not  taxable  for  that  year. 
This  stock,  therefore,  was  not  taxable  for  the  year  1904.  Unless  it 
was  assessed  for  the  year  1905,  it  would  escape  taxation  in  that  coun- 
ty altogether.  The  statute  expressly  empowered  the  assessor  to  as- 
sess these  sheep  as  of  any  date  between  January  1  and  April  1,  1905, 
and  in  view  of  the  policy  of  the  state  exhibited  by  these  statutes  to 
assess  all  live  stock  brought  into  a  county,  whether  it  was  there  on 
April  1st  or  not,  the  grant  of  this  power  must  be  deemed  to  have  im- 
posed upon  the  assessor  a  corresponding  duty  to  make  the  assess- 
ment. The  Constitution  of  the  state  required  this  property  to  be  as- 
sessed, and  it  required  taxes  to  be  levied,  under  general  laws  (article 
10,  §  3),  and  the  Legislature  never  intended  that  the  assessment  and 
taxation  of  this  property  should  be  left  discretionary  with  the  assessor. 
The  statute  required  him  to  assess  these  sheep. 

The  evidence  is  conclusive  that  he  so  understood  his  duty,  but  that 
he  and  the  other  county  officers  intentionally  omitted  this  property  from 
the  assessment  pursuant  to  a  rule  and  practice  of  the  assessors  and 
county  commissioners  of  that  county  which  had  long  prevailed  to  as- 
sess and  tax  no  fat  stock  therein,  because  they  wished  to  encourage 
the  industry  of  feeding  this  stock  in  their  county  in  order  to  provide  a 
market  for  hay  and  to  make  general  business  prosperous  in  their  com- 
munity. The  injustice  of  this  rule  and  practice  to  the  railroad  compa- 
ny is  demonstrated  by  the  fact  that  the  whole  number  of  fat  sheep  in 
the  county  in  the  spring  of  1905  was  about  131,755,  and  their  value  at 
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the  rate  applied  by  the  assessor  to  other  property  for  the  purposes 
of  assessment  would  have  been  about  $223,983.50,  while  the  whole 
number  of  sheep  he  actually  assessed  was  only  25,515,  at  a  valuation 
of  $43,416,  and  if  these  fat  sheep  had  been  assessed  at  the  valuation 
above  stated  the  complainant's  tax  would  have  been  reduced  about 
$3,000. 

Counsel  for  the  defendant  argue  that  the  complainant  is  estopped 
from  claiming  any  reduction  of  its  tax  on  account  of  the  omission  of 
these  sheep,  because  at  some  prior  time  the  county  attorney  had  a  con- 
versation with  the  vice  president  of  the  railway  company,  and  he  testi- 
fied, "Just  what  was  said  I  don't  remember,  but  we  came  away  with  the 
impression  that  it  would  be  very  satisfactory  to  his  department  to  omit 
them  from  taxation  in  order  to  encourage  the  industry,"  and  because 
the  number  and  the  value  of  the  taxable  sheep  omitted  were  much  less 
than  those  stated.  The  alleged  estoppel  was  not  established,  because 
there  was  no  proof  that  the  vice  president  of  the  company  had  any  au- 
thority from,  it  to  consent  that  the  assessor  should  disregard  the  law, 
and  the  testimony  was  too  indefinite  to  satisfy  that  he  ever  gave  any 
such  consent. 

The  testimony  does  not  prove  the  number  and  value  of  the  taxable 
sheep  omitted  beyond  a  reasonable  doubt ;  but  it  establishes  their  num- 
ber and  their  value  by  a  fair  preponderance  of  the  evidence.  More- 
over, there  is  conclusive  evidence  that  there  were  deposits  in  the  banks 
to  the  amount  of  $230,000,  there  is  evidence  that  not  more  than  half 
of  the  credits  thus  evidenced  could  probably  have  been  offset  by  debts 
of  the  depositors,  there  must  have  been  other  credits  besides  bank  de- 
posits, and  there  must  have  been  watches  and  clocks  that  were  taxable 
in  this  county.  In  view  of  all  these  facts,  and  of  the  admitted  fact 
that  the  complainant  is  entitled  to  a  reduction  from  its  tax  of  $676.78 
on  account  of  the  excessive  assessment  certified  to  the  county  by  the 
Board  of  Equalization,  it  is  certain  that  no  injustice  will  be  done  to 
the  county  by  a  reduction  of  the  tax  of  the  complainant  in  the  sum  of 
$3,580,  and  that  in  justice  and  in  equity  the  complainant  is  entitled  to 
a  reduction  of  at  least  that  amount. 

Finally,  counsel  for  the  defendant  invoke  the  conceded  rule  that 
some  recognized  ground  of  equity  jurisdiction,  and  the  fact  that  the 
complainant  has  no  adequate  remedy  at  law,  in  addition  to  the  fact 
that  the  tax  is  excessive  and  illegal,  are  essential  to  the  maintenance 
of  a  suit  in  equity  for  injunctive  relief,  and  they  insist  that  no  such 
foundation  for  this  suit  has  been  laid  by  the  proof.  Dows  v.  City  of 
Chicago,  11  Wall.  108,  20  L.  Ed.  65;  Hannewinkle  v.  Georgetown, 
15  Wall.  547,  21  L.  Ed.  231 ;  Union  Pacific  Railway  Co.  v.  Cheyenne, 
113  U.  S.  516,  5  Sup.  Ct.  601,  28  L.  Ed.  1098 ;  Shelton  v.  Piatt,  139 
U.  S.  591,  11  Sup.  Ct.  646,  35  L.  Ed.  273;  State  Railroad  Tax  Cases, 
92  U.  S.  575,  613,  614,  23  L.  Ed.  663 ;  Allen  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  658,  661,  11  Sup.  Ct.  682,  35  L.  Ed.  303 ;  Pacific  Ex- 
press Co.  V.  Seibert,  142  U.  S.  339,  12  Sup.  Ct.  250,  35  L.  Ed.  1035 ; 
Ogden  City  v.  Armstrong,  168  U.  S.  224,  236,  18  Sup.  Ct.  98,  42  L. 
Ed.  444 ;  Albuquerque  Bank  v.  Perea,  147  U.  S.  87,  13  Sup.  Ct.  194. 
37  I^  Ed.  91 ;   Coulter  v.  Louisville  &  Nashville  Ry.  Co.,  196  U.  S. 
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599,  609,  25  Sup.  Ct.  342,  49  L.  Ed.  615 ;  Taylor  v.  Louisville  &  N.  R. 
Co.,  88  Fed.  350,  356,  31  C.  C.  A.  537.  Fraud  and  mistake  are  ancient 
heads  of  equity  jurisdiction.  The  Board  of  Equalization  made  a  plain 
mistake,  demonstrable  by  the  mere  division  of  their  assessment  of  the 
corporate  plant  of  the  company  in  the  state  by  the  number  of  miles  of 
railroad  they  found  the  company  controlled  therein,  when  it  certified 
to  the  county  of  Bent  its  overassessment  of  the  company's  property  in 
that  county.  The  systematic  and  intentional  omission  of  watches, 
clocks,  and  jewelry,  credits,  and  fat  stock  by  the  county  assessor  from 
the  assessment  of  the  property  within  his  jurisdiction,  however  inno- 
cent in  actual  intention,  was  either  an  intentional  fraud  upon  the  com- 
plainant or  such  a  gross  mistake  that  it  was  a  fraud  in  law. 

Counsel  cite  the  statute  of  Colorado,  which  provides  that  the  board  of 
county  commissioners  shall  refund  all  taxes  paid  by  any  person  which 
are  afterwards  found  to  be  erroneous  or  illegal  (Laws  Colo.  1902  [Ex. 
Sess.]  p.  146,  c.  3,  •§  202),  and  contend  that  the  complainant  has  an 
adequate  remedy  by  an  action  at  law  based  upon  this  statute.  Con- 
ceding, without  deciding,  that  it  might  maintain  such  an  action  to  re- 
cover back  the  illegal  portion  of  the  tax  against  its  property,  is  that 
remedy  as  adequate  as  the  injunction  of  the  court  below?  The  ade- 
quate remedy  at  law  which  will  deprive  a  court  of  equity  of  jurisdic- 
tion is  a  remedy  as  certain,  complete,  prompt,  and  efficient  to  attain 
the  ends  of  justice  as  the  remedy  in  equity.  Williams  v.  Neely,  134 
Fed.  1,  10,  67  C.  C.  A.  171,  180,  69  L.  R.  A.  232 ;  Boyce  v.  Grundy, 
3  Pet.  210,  215,  217,  7  L.  Ed.  655;  Springfield  Milling  Co.  v.  Barnard 
&  Leas  Mfg.  Co.,  81  Fed.  261,  265,  26  C.  C.  A.  389,  393 ;  Brown  v. 
Arnold,  131  Fed.  723,  67  C.  C.  A.  125.  The  facts  and  the  law  of  this 
case  have  been  ably  presented  to  and  carefully  considered  by  two 
courts,  and  all  the  material  issues  in  it  have  been  determined.  The 
complainant  now  has  and  it  is  entitled  to  keep  the  $3,580  requisite  to 
pay  the  illegal  portion  of  its  tax.  An  injunction  in  this  suit  will  enable 
it  to  retain  it,  and  will  end  this  controversy  here.  In  order  to  obtain 
any  adequate  relief  at  law,  it  must  pay  over  this  $3,580  to  the  defend- 
ant, must  bring,  try,  and  prosecute  to  judgment  an  action  at  law  against 
the  county  to  recover  it  back,  must  possibly,  it  may  be  probably,  come 
again  to  this  court  for  review  of  that  trial,  and  then  possibly,  perhaps 
probably,  prosecute  a  petition  for  a  mandamus  to  compel  the  levy  of 
taxes  to  pay  the  judgment  it  shall  recover,  and  after  all  this  it  will  never 
secure  more  than  a  part  of  the  actual  expenses  it  will  necessarily  incur 
in  prosecuting  its  action  at  law.  This  proposed  remedy  is  neither 
as  prompt,  nor  as  certain,  nor  as  complete,  as  the  relief  which  may  be 
granted  through  this  suit  in  equity. 

Not  only  this,  but  the  omission  of  the  fat  stock  and  the  credits  had 
been  repeated  by  the  officials  of  this  county  year  after  year.  It  was 
their  habitual  practice  to  omit  them,  and  this  practice  threatened  to 
continue.  It  had  grown  into  a  rule,  and  yet  it  was  a  violation  of  the 
Constitution  of  the  state,  which  requires  that  "all  taxes  *  *  * 
shall  be  levied  and  collected  under  general  laws,  which  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxation  of  aU 
property  real  and  personal "  (article  10,  §  3),  and  of  the  statute,  which 
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required  all  personal  property  not  exempt  to  be  assessed.  It  was  sys- 
tematic, intentional,  and  continuing,  and  where  there  is  a  systematic, 
intentional,  continuing  omission  or  undervaluation  of  other  taxable 
property  by  the  taxing  officers  of  a  state  or  county,  in  violation  of  the 
Constitution  or  law,  which  inevitably  effects  an  unjust  discrimination 
in  taxation  against  the  property  of  the  complainant  and  against  other 
property  similarly  situated,  a  bill  in  equity  will  lie  to  enjoin  the  collec- 
tion of  that  portion  of  the  tax  which  resulted  from  the  illegal  discrimi- 
nation. Cummings  v.  National  Bank,  101  U.  S.  153,  158,  25  L.  Ed. 
903 ;  Raymond  v.  Chicago  Traction  Company,  207  U.  S.  20,  36,  37,  28 
Sup.  Ct.  7,  52  L.  Ed.  78 ;  Railroad  and  Telephone  Companies  v.  State 
Board  of  Equalizers  (C.  C.)  85  Fed.  302,  307,  318 ;  Fargo  v.  Hart,  193 
U.  S.  490,  503,  24  Sup.  Ct.  498,  48  L.  Ed.  761 ;  Reagan  v.  Farmers' 
Loan  &  Trust  Company,  154  U.  S.  362,  391, 14  Sup,  Ct.  1047,  38  L.  Ed. 
1014;  Nashville,  C.  &  St.  L.  Ry.  v.  Taylor  (C.  C.)  86  Fed.  168,  184; 
Louisville  Trust  Co.  v.  Stone,  107  Fed.  305,  46  C.  C.  A.  299. 

The  facts  of  this  case  bring  it  under  this  rule,  and  the  decree  below 
must  be  reversed.  The  complainant  may  recover  one-half  of  its  costs 
in  this  court.  The  case  must  be  remanded  to  the  court  below,  with 
instructions  to  cause  the  costs  of  the  parties  in  that  court  to  be  taxed 
and  equally  divided  between  the  complainant  and  the  defendants,  and 
to  enter  a  decree  to  the  eflfect  that,  upon  condition  that  the  complain- 
ant pay  within  60  days  after  the  entry  of  the  decree  all  the  taxes  in 
<:ontroversy  and  the  interest  thereon,  except  $3,580  and  the  interest 
thereon,  or  such  part  of  said  taxes,  less  said  $3,580,  and  interest,  as 
shall  remain  due  from  it  after  crediting  to  it  the  balance,  if  any,  due  to 
it  on  account  of  the  costs  which  are  to  be  taxed,  the  defendants  be  per- 
petually enjoined  from  collecting  the  said  sum  of  $3,580  and  interest, 
or  any  part  thereof,  on  account  of  the  tax  in  controversy  or  the  pro- 
ceedings thereunder ;  and  it  is  so  ordered. 

NOTE. 

Jtestrmtnliic  OoUeotioa  of  Tmses  Because  of  EzeoMiTe  or  Unequal  Ai- 

•OMmente  or  Valuations. 

I.  In  Geneeal. 

[a]  Injunction  will  not  lie  to  restrain  collection  of  a  tax  on  the  ground  that 
it  is  excessive. 

— <D.  C.  1886)  Washington  Market  Co.  v.  District  of  Columbia.  4  Mackey. 

416; 
(Fla.  1871)  King  v.  Gwynn,  14  Fla.  32  ; 
(in.  1872)  Munson  v.  Miller,  66  111.  380 ;   a888)  La  Salle  &  P.  H.  &  D.  B. 

Co.  V.  Donoghue.  127  111.  27,  18  N.  E.  827,  11  Am.  St  Rep.  90. 

[b]  (U.  S.  1879)  When  a  rule  or  system  of  valuation  for  purposes  of  taxa- 
tion is  adopted  by  those  whose  duty  it  is  to  make  the  assessment,  which  is 
intended  to  operate  unequally,  in  violation  of  the  fundamental  principles  of 
the  Constitution,  and  when  this  principle  is  applied  not  solely  to  one  individ- 
ual, but  to  a  large  class  of  individuals  or  corporations,  equity  may  properly 
Interfere  to  restrain  the  operation  of  the  unconstitutional  exercise  of  power. 
—Cummings  v.  Merchants*  Nat.  Bank,  101  U.  S.  153,  25  L.  Ed.  903,  affirming 
Merchante'  Nat  Bank  v.  Cummings  (1878)  (C.  C.)  Fed.  Cas.  No.  9,453. 

[c]  (U.  S.  1887)    Where  overvaluation  has  arisen  from  the  adoption  of  a  rule 
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of  appraisement  which  conflicts  with  a  constitutional  or  statutory  provision, 
the  collection  of  the  excess  will  be  enjoined  upon  payment  or  tender  of  thd 
amount  due  upon  a  Just  valuation. — Stanley  v.  Albany  County  Sup*rs,  121  U. 
S.  535,  7  Sup.  Ct.  1234,  30  L.  Ed.  1000. 

[d]  (U.  S.  1880)  A  court  of  equity  will  not  restrain  the  collection  of  a  tax 
upon  the  ground  of  excessive  valuation. — ^Woodman  v.  Ely  (C.  C.)  2  Fed.  839. 

[e]  (Colo.  1907)  Conceding  that  the  collection  of  a  tax  levy  based  on  a 
fraudulent  assessment  may  be  enjoined  without  regard  to  the  question  of  ade- 
quate remedy  at  law,  such  relief  will  only  be  granted  where  it  appears  that 
the  complaining  party  has  suffered,  or  will  suffer,  injury  by  such  assessment 
— ^Hallett  V.  Board  of  Com'rs  of  Arapahoe  County,  90  Pac.  678;  Board  of 
Com'rs  of  Arapahoe  County  v.  Hallett,  Id. 

[f]  (111.  1898)  Equity  has  Jurisdiction  to  restrain  collection  of  an  excessive 
assessment,  fraudulently  levied  to  enable  the  assessor  to  obtain  a  bribe  for 
reducing  it,  unless  there  are  suflicient  statutory  remedies. — New  Haven  Clock 
Co.  V.  Kochersperger,  175  111.  383,  51  N.  E.  629. 

[g]  (111.  1907)  An  Injunction  will  not  lie  to  restrain  the  collection  of  taxes 
on  the  ground  of  illegality  of  the  assessment,  unless  it  is  clearly  made  to  ap- 
pear that  the  party  has  been  wrongfully  assessed. — ^Pierce  v.  Carlo(*,  224  111. 
608,  79  N.  E.  959. 

[h]  (Iowa,  1908)  That  assessments  were  made  on  a  full  cash  valuation  In- 
stead of  on  quarter  valuation  was  no  ground  for  equitable  relief  to  a  taxpay- 
er, where  he  made  no  offer  to  pay  any  tax,  though  conceding  his  property  was 
subject  to  taxation,  his  remedy  being  by  application  to  the  board  of  equaliza- 
tion for  its  correction. — Reed  v.  City  of  Cedar  Rapids,  116  N.  W.  140. 

[i]  (Kan.  1898)  The  collection  of  a  tax  will  not  be  enjoined  on  the  ground 
of  a  merely  excessive  or  unequal  assessment,  which  is  an  error  of  Judgm^it 
only,  where  no  principle  of  law  is  violated  in  making  the  assessment,  the  stat- 
ute having  designated  that  such  relief  shall  come  from  the  board  of  equaliza- 
tion.— ^Board  of  Com'rs  of  Lincoln  County  v.  Bryant,  7  Kan.  App.  252,  53  Pac. 
775. 

[j]  (Kan.  1908)  Injunction  will  not  be  awarded  to  prevent  the  collection 
of  a  tax  on  the  ground  of  an  irregular  or  excessive  assessment,  unless  the  case 
comes  clearly  under  some  acknowledged  head  of  equity  jurisdiction. — ^Board 
of  CJom'rs  of  Finney  Ck)unty  v.  Bullard,  94  Pac.  129. 

[k]  (Ky.  1898)  A  taxpayer,  upon  mere  opinion  of  excessive  valuation,  can- 
not prevent,  by  injunction,  the  collection  of  taxes  due  the  state  or  county.— 
Royer  Wheel  Ck>.  v.  Taylor  County,  47  S.  W.  876. 

p]  (Ky.  1903)  Equity  will  not  enjoin  the  collection  of  a  tax  as  excessive 
unless  it  is  so  much  so  as  to  import  fraud  or  amount  to  spoliation. — City  of 
Covington  v.  Shinkle.  74  S.  W.  652,  25  Ky.  Law  Rep.  73. 

[m]  (Okl.  1898)  Where  the  territorial  board  of  equalization,  in  raising  the 
total  returns  of  any  county,  raise  the  assessed  valuation  of  the  property  of 
an  person  or  persons  above  its  actual  value,  injunction  will  lie  to  restrain  the 
collection  of  all  taxes  based  on  the  valuation  in  excess  of  the  true  value  there- 
of.—Weber  V.  Dillon,  54  Pac.  894. 

[n]  (Or.  1909)  Equity  will  not  in  general  restrain  the  collection  of  public 
revenue  for  mere  illegality  or  irregularity  in  the  proceeding,  such  jurisdic- 
tion being  confined  to  cases  where  the  tax  Itself  is  not  authorized  by  law  or 
is  assessed  on  property  not  subject  to  taxation,  or  the  persons  exacting  it  are 
without  authority  in  the  premises  or  have  proceeded  fraudulently,  etc — ^Yam- 
hill Ounty  V.  Foster,  99  Pac.  286. 

[o]  (Pa.  1890)  An  Injunction  restraining  the  collection  of  taxes  will  be 
granted,  in  Pennsylvania,  where  the  assessors  of  a  city  of  the  third  class  have 
made  an  assessment  for  city  purposes  greatly  in  excess  of  the  triennial  assess- 
ment for  state  and  county  purposes  made  the  previous  year. — Kemble  v.  City 
of  TitusvUle,  135  Pa.  141,  19  Ati.  946. 

[p]  (Tex.  1897)  A  petition  for  an  injunction  restraining  the  collection  of  a 
tax,  which  states  that  the  tax  was  based  upon  an  assessment  which  was  un- 
reasonably excessive,  and  made  in  fraud  of  plaintiff's  rights,  and  discrimin- 
ates against  him,  states  a  cause  of  action. — ^Johnson  y.  Holland  (dv.  App.)  43 
8.  W.  71. 

97  C.C.A.--2 


18  d7  C.  C.  ▲•  RBPORTS. 

II.  Banks  ob  Othbb  Monetxd  OospoBAHONf . 

[a]  (U.  S.)  A^  bank  whose  capital  stock  is  assessed  at  full  yalue,  while  all 
other  property  is  assessed  at  less  than  half  value,  may  obtain  relief  in  equity 
by  enjoining  collection  of  the  excess. — (1878)  Merchants'  Nat  Bank  y.  Gum- 
ming (O.  C.)  Fed.  Gas.  No.  9,453,  affirmed  Gummings  y.  Merchants'  Nat  Bank 
(1879)  101  U.  S.  153,  25  L.  Ed.  903. 

[b]  (U.  S.  1879)  Where  there  is  a  systematic  and  intentional  valuation  of 
all  other  moneyed  capital  by  the  taxing  officers  far  below  its  true  value,  while 
the  shares  of  a  national  bank  are  assessed  at  their  full  value,  in  violation  of 
the  act  of  congress  which  prescribes  the  rule  by  which  they  shall  be  taxed  by 
state  authority  on  a  tender  of  the  sum  which  such  shares  ought  to  pay  under 
the  rule  established  by  such  act,  a  court  of  equity  will  enjoin  the  state  au- 
thorities from  collecting  the  remainder. — Pelton  v.  Gommercial  Nat  Bank, 
101  U.  S.  143,  25  L.  Ed.  901. 

[c]  (U.  S.  1893)  Under  the  law  of  New  Mexico,  which  requires  property  to 
be  assessed  at  its  cash  value,  property  of  a  national  bank  was  so  assessed,  but 
on  appeal  to  the  board  of  equalization  the  assessment  was  reduced  to  85  per 
cent  of  the  full  value.  Held,  that  the  mere  fact  that  other  property  was 
assessed  at  70  per  cent  of  its  value,  not  through  any  design  or  systematic  ef- 
fort on  the  part  of  the  assessors,  would  not  Justify  an  injunction  to  restrain 
the  collection  of  the  tax. — Albuquerque  Nat  Bank  v.  Perea,  147  U.  S.  87,  13 
Sup.  Ct.  194,  37  L.  Ed.  91,  affirming  (1891)  6  N.  M.  064,  25  Pac.  776. 

[d]  (U.  S.  1884)  Inequalities  in  the  valuation  of  property  for  taxation,  un- 
der the  Gonstitution  and  laws  of  a  state  requiring  that  all  property  shall  be 
taxed  upon  its  value  by  a  uniform  rule,  alTord  no  ground  for  relief,  unless  it 
be  made  to  appear  that  such  inequalities  result  not  merely  from  error  in 
Judgment  on  the  part  of  the  assessing  officer,  but  it  must  appear  also  that 
there  was  an  intentional  discrimination.  The  same  rule  applies  to  the  valua- 
tion of  shares  in  national  banks  for  taxation,  where  it  appears  that  they  were 
actually  assessed  at  a  greater  rate  than  other  moneyed  capital  in  the  hands 
of  individual  taxpayers  of  the  stata  Intentional  discrimination  may  be  es- 
tablished by  proof  of  inequalities  so  gross  as  to  lead  the  court  to  the  conclu- 
sion that  they  were  designed.  But  the  facts  do  not  warrant  such  conclusion 
in  this  case.— Exchange  Nat  Bank  v.  Miller  (C.  C.)  19  Fed.  372. 

[el  (U.  S.  1885)  Where  the  taxing  officials  assess  all  personal  property  at 
six-tenths  of  its  actual  value,  but  national  banks  are  assessed  at  a  larger  per 
centum  of  the  actual  value  of  their  shares,  the  collection  of  the  excess  will 
be  restrained;  and  this,  although  the  excess  is  Imposed  by  a  state  board  of 
equalization  in  its  attempts  to  equalize  the  national  banks  among  themselves 
throughout  the  state,  or  to  equalize  all  "incorporated  banks,"  state  and  na- 
tional.—First  Nat.  Bank  v.  Treasurer  (G.  G.)  25  Fed.  749. 

[f]  (Iowa,  1906)  S.,  while  doing  business  as  a  private  banker  with  a  nomi- 
nal capital  of  $10,000,  and  while  in  fact  insolvent,  listed  his  taxable  moneys 
and  credits  for  1904  at  $11,000,  to  conceal  his  real  financial  condition.  Taxes 
were  levied  on  this  sum,  and  after  an  assignment  for  the  benefit  of  creditors, 
an  inventory  of  the  estate  disclosed  assets  of  about  $150,000  as  against  an 
indebtedness  of  more  than  $180,000.  Held,  that,  as  the  right  to  olTset  debts 
against  credits  was  a  personal  privilege,  it  not  being  claimed  that  any  creditor 
had  any  knowledge  of  the  assessment  until  after  the  failure  of  the  bank  or 
that  any  person  was  misled  to  his  injury,  the  assignee  was  not  entitled  to  re- 
strain the  collection  of  the  tax. — Carpenter  v.  Jones  County,  107  N.  W.  435. 

[g]  (N.  Y.  1902)  Ekiuity  will  not  restrain  the  collection  of  a  tax  on  national 
bank  stock  imposed  by  New  York  City,  though  the  stock  was  assessed  at  its 
actual  value,  while  real  estate  was  assessed  at  only  60  per  cent,  although  the 
grievance  cannot,  under  Laws  1882,  c.  410,  §$  819-821  (section  821  having  been 
amended  by  Laws  1885,  c.  311),  be  reached  by  certiorari,  and  no  other  legal 
remedy  exists ;  it  being  presumed,  in  the  absence  of  evidence,  that  the  taxing 
officers  acted  honestly  and  impartially,  and  with  no  intention  to  unjustly  dis- 
criminate, and  the  valuation  as  fixed  by  them  being  uniform  with  respect  to 
each  class  of  property.  Judgment  (Sup.  1900)  63  N.  Y.  Supp.  1111,  affirmed. 
—Mercantile  Nat  Bank  v.  City  of  New  York,  172  N.  Y.  35,  64  N.  E.  756. 

[h]  (Tex.  1887)    The  collection  of  a  tax  assessed  under  a  state  statute,  up- 
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on  national  bank  shares,  cannot  be  enjoined  on  the  ground  that  the  tax  is  at 
a  greater  rate  than  upon  other  moneyed  capital,  where  the  statute  provides 
that  the  shares  shall  be  assessed  according  to  their  actual  value ;  and  in  ar- 
riving at  that  value  the  liabilities  of  the  bank  are  deducted  from  its  credits, 
and  the  shareholders  thus  s^ven  the  benefit  of  the  reduction,  the  value  of  the 
shares  being  decreased  to  an  extent  proportionate  to  the  liabilities  of  the  bank ; 
and,  if  the  claim  of  plaintiff  is  that  his  individual  debts  should  be  taken  from 
the  value  of  his  shares,  he  should  show  that  he  owes  such  debts;  otherwise 
the  tax  is  valid  as  to  him. — Rosenberg  v.  Weekes,  67  Tex.  578,  4  S.  W.  899. 

III.  Railboads  OB  Railboad  Pbopebtt. 

[a]  (U.  S.  1907)  A  federal  court  will  not  enjoin  the  collection  of  state  taxes 
on  railroad  property  because  of  undervaluation  of  the  other  taxable  property 
in  the  state,  where  such  inequality  is  not  the  result  of  a  scheme  or  agreement 
among  the  taxing  officers. — Chicago,  B.  &  Q.  Ry.  Co.  v.  Babcock,  204  U.  S. 
585,  27  Sup.  Ct.  326.  51  L.  Ed.  636 ;   Union  Pac.  R.  Co.  v.  Fink,  Id. 

[bl  (U.  8. 1895)  Under  Const.  Kan.  art.  11,  §  1,  requiring  taxation  to  be 
equal  and  uniform,  a  railroad  company,  which  was  assessed  by  a  state  board 
for  the  full  value  of  its  property,  is  entitled  to  an  injunction  to  restrain  col- 
lection in  a  certain  county  of  the  excess  beyond  the  rate  of  one-third  the  value 
of  its  property  in  such  county,  all  other  property  therein  having  been  assess- 
ed at  that  rate. — Chicago,  B.  ft  Q.  R.  Co.  v.  Republic  County  Com'rs,  14  C.  C. 
A.  456,  67  Fed.  411,  32  U.  S.  App.  224. 

[cl  (U.  S.  1903)  In  order  to  entitle  a  railroad  company  whose  property  has 
been  fully  valued  for  taxation  to  complain  of  an  undervaluation  of  other  prop- 
erty and  to  relief  in  equity  by  having  its  own  valuation  cut  down  to  an  equal- 
ity with  that  of  the  property  undervalued,  it  is  essential  that  the  underval- 
uation should  have  been  Intentional,  and  that  it  should  have  been  systematic 
or  habitual,  relating  to  a  large  species  of  property. — Louisville  ft  N.  R.  Co.  v. 
Coulter  (C.  C.)  131  Fed.  282. 

[dj  (U.  S.  1905)  The  collection  of  a  tax  levied  against  the  property  of  rail- 
road companies  on  an  assessment  of  its  actual  value  cannot  be  enjoined  on 
the  ground  that  other  property  in  the  state  was  assessed  at  less  than  its  ac- 
tual value,  in  violation  of  the  statute,  unless  it  is  shown  that  such  underval- 
uation was  fraudulent,  intentional,  and  systematic. — Michigan  Railroad  Tax 
Cases  (23  Cases)  (C.  C.)  138  Fed.  223. 

[e]  (111.  1880)  (Courts  have  no  power  to  revalue  property  for  taxation ;  nor 
will  the  collection  of  a  tax  against  a  railroad  company  be  enjoined  because 
the  assessors  have  not  made  extensive  and  particular  inquiries  as  to  the  pre- 
cise value  of  the  property  taxed,  when  it  is  the  owner's  duty  to  make  returns 
as  required  by  law. — ^Union  Trust  Co.  v.  Weber,  96  111.  346. 

[f]  (Kan.  1^)  Where  the  assessors  in  a  county,  by  agreement,  assessed 
the  pr<^;>erty  of  a  railroad  company  at  its  actual  value,  and  other  property  of 
the  county  at  25  per  cent,  of  its  value,  the  excess  against  the  railroad  com- 
pany is  Illegal,  and  its  collection  may  be  restrained. — Chicago,  B.  &  Q.  R.  Co. 
V.  Atchison  County  Com'rs,  54  Kan.  781,  39  Pac.  1039. 

[g]  (Kan.  1899)  Where,  by  a  violation  of  the  provisions  of  law,  one  class 
of  taxable  property  is  charged  with  more  than  its  proper  proportion  of  taxes, 
injunction  is  the  proper  remedy. — Missouri,  K.  ft  T.  Ry.  Ck).  v.  Board  of 
Com'rs  of  (Jeary  County  (App.)  58  Pac.  121. 

(hj  (Or.  1901)  A  bill  to  restrain  a  county  and  the  sheriff  from  collecting 
certain  taxes  assessed  against  a  railroad  alleged  that  the  assessor,  with  in- 
tent to  defraud,  oppress,  and  discriminate  against  the  railroad,  had  assessed 
the  property  at  an  unequal  and  disproportionate  rate.  The  details  and  partic- 
ulars of  the  fraud  were  set  out,  and  it  charged  a  second  meml)er  of  the  board 
of  equalization  with  knowledge  of  the  fraudulent  assessment,  and  that  relief 
was  improperly  refused  by  such  board.  Held,  that  a  cause  of  action  within 
the  Jurisdiction  of  the  court  was  stated,  since  a  court  of  equity  has  Jurisdic- 
tion to  restrain  the  collection  of  a  tax  illegally  assessed  arbitrarily  and  fraud- 
nloitly  with  the  purpose  of  casting  a  public  burden  on  certain  property  own- 
ers.— Oregon  ft  C.  R.  Co.  v.  Jackson  Ounty,  64  Pac  307,  order  modified  on  re- 
bearing  65  Pac.  360. 
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[1]  (Tex.  1880)  The  board  of  equalization  has  power,  under  the  Constitution 
and  Act  Aug.  21,  1876,  to  determine  the  value  of  property  listed,  when  the 
question  is  properly  referred  to  it,  under  section  5  or  section  17  of  the  act; 
and  that  a  taxpayer  thinks  the  valuation  excessive  affords  no  ground  for  re- 
sort to  the  courts. — International  &  Q.  N.  R.  Co.  v.  Smith  County,  54  Tex.  1. 

IV.  CoBPOBATE  Stocks  ob  Pbopebtt  in  Genebal. 

[a]  tU.  S.  1902)  The  Illinois  state  board  of  equalization,  pursuant  to  the 
mandate  of  the  state  courts,  reassessed  the  capital  stock  of  certain  corpora- 
tions and  their  franchises  for  the  year  1900.  Such  reassessments  were  from 
30  to  47  per  cent  higher  than  the  assessments  for  1901.  The  board  endeavored 
to  approximate  the  aggregate  indebtedness  of  the  corporations  and  their 
capital  stock  as  measured  by  the  stock  market  quotations  for  April  1^  1900. 
The  reassessments,  if  made  upon  the  basis  of  a  capitalization  of  the  net  earn- 
ings by  6  per  cent.,  would  approximate  the  assessments  for  the  year  1901. 
Heldy  that  the  reassessments  did  not  express  the  result  of  the  board*s  inde- 
pendent quasi  Judicial  Judgment,  but  were  in  fact  fictitious,  involving  mistake, 
fraud,  or  coercion,  threatening  to  deprive  the  corporations  of  their  property 
without  due  process  of  law  and  of  the  equal  protection  of  the  law,  entitling 
such  corporations  to  equitable  relief. — Chicago  Union  Traction  Co.  v.  State 
Board  of  Equalization  (C.  C.)  114  Fed.  557;  Chicago  Consol.  Traction  Co.  v. 
Same,  Id. ;  South  Chicago  City  Ry.  Co.  v.  Balrd,  Id. ;  Chicago  Edison  Co.  v. 
Raymond,  Id. ;  Chicago  City  Ry.  Co.  v.  Same,  Id. ;  People's  Gaslight  &  Coke 
Co.  V.  Same,  Id. ;   Chicago  Tel.  Co.  v.  Same,  Id. 

[b]  (U.  S.  1908)  A  federal  court  will  not  grant  injunctive  relief  against  the 
collection  of  taxes  imposed  by  a  state  on  a  foreign  corporation  because  of 
the  methods  adopted  by  a  state  board  in  arriving  at  the  valuation  of  the  prop- 
erty of  the  corporation  unless  in  case  of  fraud  or  clearly  shown  adoption  of 
a  wrong  principle. — Western  Union  Telegraph  Co.  v.  Wright  (C.  C.)  158  Fed. 
1004 ;  Jackson  Lumber  Co.  v.  McCrimmon  (C.  O.)  164  Fed.  759. 

[c,  d]  (111.  1882)  The  collection  of  a  tax  on  corporation  stock  will  not  be  en- 
Joined  because  it  appears  that  the  valuation  made  by  the  board  of  equaliza- 
tion was  inaccurate,  the  statement  of  the  corporation,  in  its  return  to  the  au- 
ditor, having  been  incorrect,  and  the  board  having  exercised  its  Judgment,  al- 
though the  board  was  notified,  before  its  decision  was  made,  of  the  actual 
value  of  the  stock. — Traders*  Ins.  Co.  v.  Farwell,  102  III.  413. 

[e]  (111.  1900)  In  the  absence  of  fraud,  the  collection  of  a  tax  on  corporate 
property  will  not  be  enjoined  on  the  ground  that  the  valuation  fixed  by  the 
assessor  is  excessive,  since,  under  Const  1870,  art.  9,  §  1,  providing  that  the 
valuation  is  to  be  fixed  by  some  person  appointed  in  such  manner  as  the  Iieg- 
islature  shall  provide,  "and  not  otherwise,**  courts  have  no  power  to  fix  val- 
uations of  property  for  taxation. — Burton  Stock  Car  Co.  v.  Traeger,  187  111. 
9,  58  N.  E.  418. 

[f]  (Ky.  1905)  An  estimate  of  corporate  property  by  the  board  of  supervis- 
ors in  excess  of  its  actual  value  cannot  be  remedied  in  a  suit  by  the  taxpayer 
to  enjoin  the  collection  of  the  tax. — Johnson  v.  Bradley-Watkins  Tie  Co.,  85 
S.  W.  726,  27  Ky.  Law  Rep.  540. 

[g]  (Md.  1861)  To  entitle  the  owners  of  corporate  property  to  relief  in 
equity  against  excessive  taxation,  they  must  present  a  strong  case,  assigning 
something  more  than  legal  error,  and  appealing  to  the  conscience  of  the  court. 

rNeal  V.  Virginia  ft  M.  Bridge  Co.,  18  Md.  1,  79  Am.  Dec.  669. 


V.  Real  Pbopebtt  in  Genebal. 

Ta]  (U.  S.  1889)  A  bill  to  restrain  a  levy  under  a  tax  bill  alleged  that  an 
appeal  was  duly  taken  to  the  board  of  equalization,  which  was  duly  heard, 
and  the  valuation  reduced,  but  that  this  action  by  the  board  was  illegal  and 
erroneous,  and  that  the  board  proceeded  without  any  authority  of  law,  and 
without  any  Jurisdiction,  to  fix  the  value  on  the  premises.  Rev.  St  Mo.  ff 
6672-6674,  confer  on  the  board  power  to  hear  complaints,  and  to  equalize  the 
valuation  and  assessments;  and  provide  that  this  shall  be  done  by  raising 
the  valuation  of  such  property  as  in  their  opinion  has  been  returned  too  low, 
and  reducing  such  as  has  been  returned  too  high ;   that  they  shall  hear  and 
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determine  all  appeals  made  from  the  valuation  of  an  assessor,  In  a  summary 
way,  and  correct  and  adjust  the  assessment  accordingly.  Held,  that  the  bill 
failed  to  show  any  such  illegality  in  the  action  of  the  board  as  would  author- 
ize the  court  to  interfere.— Hazard  v.  O'Bannon  (C.  C.)  38  Fed.  220. 

[b]  (Ind.  1905)  Bums'  Ann.  St.  1901,  §  8642,  provides  that  no  tax  author- 
ized by  law  shall  be  Invalid  for  want  of  any  matter  of  form  in  any  proceeding 
not  affecting  the  merits  of  the  case  and  which  shall  not  prejudice  the  rights 
of  the  party  assessed,  and  that  all  taxes  assessed  on  any  property  in  the 
state  shall  be  presumed  to  be  legally  assessed  until  the  contrary  is  affirmative- 
ly shown.  Held,  that  a  taxpayer  is  not  entitled  to  injunctive  relief  against 
taxes,  on  the  ground  of  excessive  valuation,  without  showing  that  a  tax  has 
been  imposed  on  his  lands  greater  than  their  Just  share. — Fell  v.  West  (App.) 
73  N.  E.  719. 

[c]  (Kan.  1892)  If  the  assessors  of  a  county  agree  among  themselves  to  as- 
sess all  the  real  property  of  the  county  at  25  per  cent,  of  its  actual  cash  value, 
and  some  of  the  assessors  return  an  assessed  valuation  of  their  townships  at 
a  much  less  proportion,  and  thereafter  the  county  board  of  equalization,  to 
equalize  the  valuation  of  the  property,  raises  the  assessed  valuation  of  all 
the  land  in  certain  townships  to  25  per  cent,  of  its  actual  cash  value,  such  as- 
sessment and  equalization  will  not  authorize  an  injunction  to  restrain  the 
collection  of  the  taxes  levied  upon  such  increased  assessment  or  equalization. 
— Challiss  V.  Rigg,  49  Kan.  119,  30  Pac.  190. 

[d]  (Mich.  1871)  An  injunction  will  issue  to  restrain  the  collection  of  an 
excessive  tax,  where  it  appears  that  taxing  officers  have  fraudulently  assessed 
the  lands  of  an  individual  above  their  value,  and  relatively  above  the  other 
assessments  on  the  roll,  with  a  view  to  impose  upon  him  more  than  his  Just 
proportion  of  taxation.  While  the  court  will  not  interfere  to  review  the  con- 
elusion  of  the  assessor's  Judgment,  it  will  correct  an  arbitrary  and  capricious 
exertion  of  official  authority,  founded  not  on  the  exercise  of  the  officers'  dis- 
cretion, but  upon  resentments,  cupidity,  or  malice. — Merrill  v.  Humphrey,  24 
Mch.  170. 

[e]  (Mich.  1889)  Where,  by  collusion  between  the  assessors  and  the  owners, 
property  is  Intentionally  assessed  far  below  its  true  value,  equity  will  relieve 
the  owner  of  real  property  in  the  same  city,  fairly  assessed,  from  such  por- 
tion of  the  taxes  thereon  as  is  imposed  by  reason  of  the  fraudulent  underval- 
uation of  the  property  first  mentioned. — ^Walsh  v.  King,  74  Mich.  350,  41  N. 
W.  1080. 

[f]  (Ohio,  1889)  A  treasurer  will  not  be  enjoined  from  collecting  taxes  on 
an  addition  placed  on  the  value  of  realty  by  the  city  board  of  equalization, 
on  the  ground  of  its  being  disproportionately  in  excess  of  other  property, 
where  the  board  had  investigated  the  matter  on  notice  of  complainant,  and 
there  is  no  evidence  of  fraud. — Laclcman  v.  Zumstein  (Com.  PI.)  10  Ohio  Dec. 
518,  21  Wkly.  Law  Bui.  319. 

[g]  (Okl.  1898)  A  tax  levied  on  an  excess  over  the  true  cash  valuation  of 
land  will  be  enjoined,  where  the  tax  due  on  the  true  cash  valuation  is  paid 
or  tendered  before  suit  is  brought. — Bardrick  v.  Dillon,  54  Pac.  785. 

[h]  (Va.  1908)  Even  if  in  case  of  a  perpetual  lease  of  land  at  a  fixed  rental, 
the  lessee  to  pay  the  taxes,  the  buildings  put  on  the  land  by  the  lessee  should 
not  be  assessed  in  his  name,  but  they,  as  well  as  the  taxes  on  the  land,  should 
be  assessed  in  the  name  of  the  lessor,  yet  he  would  not  be  prejudiced  by  the 
mode  of  assessment,  and  there  being  adequate  remedy  at  law,  by  motion,  to 
have  the  assessment  corrected,  any  such  error  in  assessment  is  not  ground  for 
having  collection  of  the  taxes  enjoined. — City  of  Norfolk  v.  J.  W.  Perry,  Co., 
108  Va.  28,  61  S.  E.  867. 

[1]  (W.  Va.  1869)  There  Is  no  law  making  it  the  duty  of  the  assessor  to 
change  or  diminish  the  valuation  of  lands  from  the  general  assessment  last 
preceding.  In  the  absence  of  such  law  a  court  of  equity  cannot  relieve  from 
tbe  payment  of  taxes  regularly  assessed,  no  matter  from  what  causes  have 
arisen  the  depreciation  of  the  property  since  its  assessment. — ^White  Sulphur 
Springs  Co.  v.  Robinson,  8  W.  Va.  542. 

0]  (Wis.  1867)  Where  the  taxing  officers  make  in  their  assessment  a  fraud- 
ulent discrimination  to  compel  the  owner  of  a  school  land  certificate  to  pay 
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more  than  his  Just  share,  its  collection  will  be  restrained. — LeffertST.  Calu- 
met County  Sup'rs,  21  Wis.  ©88. 

[k]  (Wis.  1880)  Where  it  is  shown  that  the  improved  farms  in  a  town  were 
willfully  assessed  at  less  than  their  actual  yalue,  with  intent  to  relieve  the 
owners  from  the  payment  of  their  Just  portion  of  the  taxes,  proceedings  un- 
der the  assessment  are  properly  stayed. — Spear  v.  Door  County,  65  Wis.  2d8, 
27  N.  W.  60. 

VI.   MOBTOAGES    AND    PERSONAL   PBOPERTT    IN    GENEBAL. 

[a]  (U.  S.  1885)  Where  the  law  requires  that  mortgages  shall  be  valued  for 
taxation  at  their  face  value,  and  all  lands  at  their  *'true  cash  value,"  and  the 
assessor  of  a  county  willfully  and  uniformly  values  the  mortgages  on  lands 
therein  at  their  face  value,  and  the  lands  therein  at  only  one-third  of  their 
cash  value,  such  assessment  is  illegal,  and  the  payment  of  the  two-thirds  of 
the  tax  thereby  imposed  on  said  mortgages  may  be  enjoined. — ^Dundee  Mortg. 
Trust  Inv.  Co.  v.  Parrish  (C.  C.)  24  Fed.  197. 

[bl  (Ariz.  1903)  Where  a  board  of  equalization  placed  an  overvaluation  on 
personal  property,  without  the  exercise  of  Judgment  as  to  the  true  value  there- 
of, but  arbitrarily  for  the  purpose  of  oppression,  equity  will  grant  relief. — 
Cochise  County  v.  Copper  Queen  Consol.  Mln.  Co.,  71  Pac.  946. 

[c]  (Cal.  1898)  An  owner  of  personal  property  may  enjoin  its  sale  for  taxes, 
where  the  assessment  was  "fraudulently  made,  at  excessive  values,  in  fixing 
which  he  was  knowingly  discriminated  against,  where  he  has  tendered  the 
legal  tax,  founded  upon  the  real  value  of  the  property. — Pacific  Postal  Tel. 
Co.  V.  Dalton,  119  Cal.  604,  51  Pac.  1072. 

[dl  (111.  1878)  A  county  board  of  equalization  raised  the  tax  on  personal 
property  in  one  town  20  per  cent.,  but  made  no  change  in  other  towns,  which 
increased  the  aggregate  value  of  the  assessed  property  in  that  town  over  $2,- 
000,000,  and  in  consequence  the  aggregate  assessed  value  of  the  entire  prop- 
erty of  the  county  was  increased  by  a  large  per  cent.  The  state  board  then 
directed  that  57  per  cent,  be  added  to  the  assessed  value  of  personal  prop- 
erty in  the  county  in  question,  which  was  accordingly  done.  Held,  that  the 
proceedings  of  the  county  board  were  void,  and  the  collection  of  the  tax  on 
the  increased  valuation  should  be  enjoined. — Kimball  v.  Merchants*  Savings, 
liOan  &  Trust  Co.,  89  111.  611. 

fe]  (111.  1878)  Equity  will  not  enjoin  the  collection  of  a  tax  where  the  bill 
fails  wholly  to  show  any  case  of  fraudulent  assessment,  but  one  only  of  an 
excessive  valuation  of  property,  and  irregularity  in  the  making  of  the  assess- 
ment, as  where,  in  a  taxpayer's  absence,  his  brother  and  former  partner  gave 
a  schedule  of  his  personal  property,  fixing  an  excessive  valuation,  to  the  as- 
sessor, who  adopted  it  in  good  faith. — Gage  v.  Evans,  90  III.  569,  affirming 
Evans  v.  Gage  (1878)  1  111.  App.  (1  Bradw.)  202. 

ff]  (111.  1894)  Where  the  county  board  raises  the  assessment  on  certain 
personal  property  in  order  to  balance  a  reduction  illegally  made  by  the  Iward 
in  the  assessment  of  other  property,  the  owner  of  the  property  whose  assess- 
ment is  so  raised  may  enjoin  the  collection  of  taxes  based  on  such  increased 
assessment,  since,  the  reduction  l)eing  void,  the  effect  of  the  increase  would  be 
to  Increase  the  total  assessment,  contrary  to  Rev.  St  c.  120,  f  97. — Working- 
men's  Banking  Co.  v.  Wolff,  150  111.  491,  37  N.  E.  930. 

[g]  (111.  1902)  Where  a  board  of  review  imposes  a  penalty  on  a  mortgagee 
who  declines  to  disclose  to  it  the  name  of  his  assignee,  after  the  mortgage  has 
been  transferred  in  good  faith,  by  raising  the  assessment  to  the  amount  of  the 
mortgage,  a  tax  based  on  such  assessment  will  be  enjoined. — Condit  v.  Wld- 
mayer,  196  111.  623,  63  N.  B.  1078. 

[h]  (Iowa,  1908)  In  proceedings  by  a  county  treasurer  to  assess  property 
withheld  from  taxation  for  several  years,  the  county  treasurer  fixed  the  val- 
uation in  the  sum  exceeding  $10,000,  except  for  one  year,  when  the  amount 
was  fixed  slightly  above  $4,000.  The  testimony  of  the  owner  showed  that  not 
more  than  $4,000  of  his  property  was  pension  money  received  from  the  fed- 
eral government.  The  assessment  was  based  on  a  finding  of  a  larger  amount 
of  moneys  and  credits  than  the  owner  was  entitled  to  claim  as  exempt.  Held, 
that  the  treasurer  had  Jurisdiction,  and  his  decision  was  reviewable  only  oa 
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appeal,  as  provided  by  Code  Supp.  1902,  §  1407a,  and  a  suit  to  enjoin  tlie  en- 
forcement of  the  assessment  did  not  lie. — Beduar  v.  Carroll,  116  N.  W.  315. 

[1]  (Ky.  1888)  Indlvidaa]  grievances,  founded  merely  upon  opinion  that  per- 
sonal property  has  been  assessed  too  high,  furnish  no  ground  for  enjoining 
the  collection  of  the  state's  revenue. — Russell  v.  Carlisle,  8  S.  W.  14,  10  Ky. 
Law  Rep.  25. 

[j]  (Okl.  1900)  Where  a  party  seeks  to  enjoin  the  collection  of  a  tax  on 
personal  property  because  the  board  of  equalization  raised  the  valuation  of 
the  property  above  the  returned  valuation  by  the  assessor,  it  devolves  ujwn 
him  not  only  to  allege  in  his  petition,  but  to  prove,  that  the  property  was  list- 
ed and  returned  for  assessment  at  its  true  cash  value,  since  Organic  Act,  S 
6,  and  the  statutes,  provide  that  all  taxable  property  shall  be  assessed  accord- 
ing to  its  actual  cash  value. — Streight  v.  Durham,  61  Pac.  1096. 

[kl  (Okl.  1909)  Where  a  party  seeks  to  enjoin  collection  of  a  tax  on  i>er- 
sonal  property  because  the  board  of  equalization  raised  the  valuation  of  the 
property  as  returned  by  the  assessor,  he  must  allege  and  prove  that  the  prop- 
erty was  listed  and  returned  for  assessment  at  its  actual  cash  value. — Rose  v. 
Durham,  61  Pac.  1100. 

[1]  (Or.  1893)  The  state  board  of  equalization  increased  the  assessment  of 
mortgages  a  certain  per  cent.  In  an  action  to  enjoin  the  collection  of  taxes 
on  a  mortgage  at  such  increased  valuation,  it  appeared  that  the  state  board 
of  equalization  adopted  a  resolution  to  equalize  real  property  at  its  fair  value 
in  money,  and  that  the  members  of  the  board  visited  several  counties,  and 
endeavored  to  so  equalize  it.  Held  that,  in  the  absence  of  evidence  showing 
any  willful  intent  or  arbitrary  act  on  the  part  of  the  board  in  making  such 
increase  to  discriminate  against  the  holders  of  mortgages,  an  injunction  should 
not  be  granted.— Smith  v.  Kelly,  24  Or.  464,  33  Pac.  642. 
[m]  (Wis.  1909)  Injunction  will  not  lie  to  restrain  a  town  treasurer  from 
levying  upon  personal  property  under  his  tax  warrant,  but  if  the  owner 
deems  the  tax  excessive,  his  remedy  is  to  pay  the  tax  under  protest,  and  bring 
suit  to  recover  the  unlawful  excess. — ^Duluth  Log  Co.  v.  Town  of  Hawthorne, 
120  N.  W.  864. 
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(172  Fed.  22a) 

THE  BARALONG. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  19,  1909.) 

No.  250. 

ShIPPINQ   (J   132*)— LlABILITT  FOB   InJUBT  to  CaSGO— EtoTBCT  OP  EXOEPTIOIfS 

IN  Bill  of  Lading. 

To  entitle  a  shipper  to  recover  for  damage  to  cargo  from  heat,  when 
liability  for  such  damage  Is  excepted  In  the  bill  of  lading,  the  burden  rests 
on  him  to  show  that  the  carrier  was  negligent  in  stowing  or  v^itilatlng 
the  cargo. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  t  481 ;  Dec.  Dig. 
I  132.* 

Burden  of  proof  as  to  cause  of  loss  or  injury  to  goods  shipped  by  ves- 
sel and  diligence  or  negligence  of  carrier,  see  note  to  The  Patria,  68  C 
a  A.  39a] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Convers  &  Kirlin  (J.  Parker  Kirlin  and  John  M.  Woolsey,  of  coun- 
sel), for  appellant. 

Robinson,  Biddle  &  Benedict  (Roderick  Terry,  Jr.,  and  Wm.  S. 
Montgomery,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  This  case  was  decided  by  the  District  Court  in 
September,  1907,  upon  the  authority  of  an  earlier  decision  ot  that 
court  in  the  case  of  The  St.  Quentin,  reported  in  162  Fed.  883.  And 
we  agree  with  the  District  Court  that  the  two  cases  are  similar 
in  principle.  After  careful  consideration  we  are  unable  to  differ- 
entiate between  them  in  any  material  particular  favorable  to  the  libel- 
ant. Under  both  bills  of  lading  we  think  that,  in  view  of  the  ex- 
ception of  damage  from  heat,  the  burden  rested  upon  the  libelant  to 
show  that  the  carrier  was  negligent  in  stowing  or  ventilating  the  car- 
go or  otherwise.  This  he  failed  to  establish.  Indeed,  here  the  evi- 
dence goes  far  toward  establishing  freedom  from  negligence  on  the 
carrier's  part.  It  follows,  therefore,  that  the  same  principles  which 
required  this  court  to  reverse  the  decision  of  the  District  Court  in 
the  case  of  The  St.  Quentin,  162  Fed.  883,  require  us  to  reverse  its 
decree  in  the  present  case. 

»The  decree  is  reversed,  with  costs,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  libel,  with  costs. 

NOTE. — ^The  following  is  the  opinion  of  Adams,  District  Judge  in  the  court 
below: 

ADAMS,  District  Judge.  This  action  was  brought  by  E.  E.  Androvette,  the 
owner  of  189  bags  of  shellac,  against  the  steamship  Baralong,  to  recover  the 
damages  claimed  to  have  been  suffered  by  reason  of  the  delivery  of  a  portion 
of  the  shellac  in  bad  order.  It  was  shipped  at  Calcutta  for  New  York  on  the 
28th  of  August,  1906,  in  good  order,  according  to  the  bill  of  lading,  and  de- 
livered, according  to  the  evidence,  in  damaged  condition  by  some  of  the  sheUac 
being  fused  and  stuck  together.    The  damage  was  doubtless  due  to  heat  and 
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miless  there  was  some  negligence  on  the  vessers  part,  It  was  protected  by  a 
clause  In  the  bill  of  lading  exempting  the  carrier  for  damage  caused  in  that 
way. 

It  is  urged  by  the  libellant  that  although  heat  caused  the  loss,  the  clause  of 
the  bill  of  lading  is  inefTectlTe  because  the  heat  was  caused  by  the  negligaice 
of  the  vessel  In  falling  to  fully  ventilate  the  cargo. 

The  injured  shellac  was  stowed  in  the  square  of  one  of  the  hatches.  Other 
shellac  stowed  in  the  wings  of  the  ship  was  uninjured.  It  Is  probable  that 
there  was  a  draught  in  the  former  which  the  latter  would  not  be  subjected  ta 
and  that  doubtless  will  account  for  the  damage.  This  case  seems  to  be  similar 
In  principle  to  The  St.  Quentin  (decided  by  Judge  Holt  January  17,  1907)  162 
Fed.  884,  where  it  was  held  that  the  damage  was  due  to  negligence  in  furnish- 
ing insufficient  ventilation.  The  evidence  here  shows  that  some  of  the  shellac 
was  blocked  when  shipped,  but  probably  not  injured  thereby,  the  real  dam- 
age was  due  to  excessive  heat  in  the  particular  place  of  stowage  of  the  dam- 
aged shellac,  which  must  have  been  caused  by  negligence.  Although  the  bur- 
den of  showing  this  was  upon  the  libellant  in  view  of  the  exception,  there 
seems  to  be  no  other  explanation  of  the  damage  than  that  some  negligence  ex- 
isted in  the  stowage  and  ventilation,  subjecting  the  shellac  to  an  extraordinary 
degree  of  heat.  The  exception  does  not  suffice  to  relieve  the  claimant  from 
responsibility  for  these  deficiencies.  The  testimony  shows  that  the  refuse  lac 
required  something  like  140  degrees  Fahrenheit  to  make  it  fuse,  while  the  tes- 
timony from  the  steamer  is  that  the  heat  to  which  it  was  subjected  did  not 
at  any  time  exceed  90  degrees.  Taking  all  the  testimony  into  consideration, 
it  sufficiently  establishes  negligence  on  the  part  of  the  vessel  in  subjecting  the 
injured  lac  to  a  degree  of  heat  which  the  exception  does  not  cover  and  which 
can  only  be  accounted  for  by  negligence. 

Decree  for  libellant,  with  an  order  of  reference  to  ascertain  the  extent  of 
the  damages  caused  by  the  negligence  of  the  vessel. 


(172  Fed.  221.) 

NOVELTY  GLASS  MFG.  CO.  v.  BROOKFIELD. 

(Circuit  Court  of  Appeals,  Third  Circuit.    August  12,  1909.) 

No.  6,  October  Tferm,  1908. 

L  Patewts  (J  325*)— Suit  fob  Infbingbment— Costs— Failtjbe  to  File  Dis- 

CLAIUER, 

Rev.  St  §  4922  (U.  S.  (Jomp.  St  1901,  p.  3396),  which  provides  that  a 
patentee  who  has  inadvertently  claimed  more  than  he  is  entitled  to  can- 
not recover  costs  in  a  suit  for  infringement  unless  he  has  ffied  a  disclaimer 
as  to  the  invalid  claims  before  commencement  of  the  suit,  makes  it  ob- 
ligatory on  the  courts  to  deny  costs  in  such  case  both  in  the  Circuit  and 
appellate  courts,  although  the  decision  that  certain  claims  are  invalid  is 
first  made  by  the  latter  court  in  affirming  the  decree  of  the  court  below 
as  to  other  claims  on  general  assignments  of  error  which  challenge  the 
Talidity  of  all  of  the  claims. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  §§  607r-612;  Dec 
rag.  {  325.*] 

2l  Patents  (|  325*)--Suit  fob  Infbingehknt— Costs  on  Appeal— Pleadings. 
The  question  does  not  depend  on  the  pleadings  in  the  appellate  court, 
and  cannot  be  made  to.  E^ven,  therefore,  if  the  assignments  of  errors 
are  severable  or  distributive  between  the  different  claims  of  patents,  and 
in  consequence  have  to  be  overruled,  the  costs  must  nevertheless  be 
denied;  such  assignments  only  going  to  the  issues  raised  according  to 
which  the  decree  below  is  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Patents^  Dec  Dig.  {  325.*] 


26  97  C.  C.  A.  REPORTS. 

3.  Patents  (J  325*)— -Suit  fob  Infringekent— Failube  to  DisoLAnc--Oo8T8. 

The  effect  of  failure  to  disclaim  is  negative  merely.  Tlie  statute  denies 
costs,  but  does  not  give  them,  and  defendant  is  not  entitled  to  recover 
costs,  because  of  the  want  of  disclaimer. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec.  Dig.  f  325.*] 

4.  Patents  (§  322*)— Suit  fob  Infringement— Failure  to  Disclaim— Profits 

AND  Damages. 

Much  less  is  the  plaintiff  upon  that  account  to  be  refused  an  account 
for  profits  and  damages. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec.  Dig.  f  322.*] 

On  Motion  to  Modify  Mandate. 

For  opinion  on  the  merits,  see  95  C.  C.  A.  516,  170  Fed.  946» 

Joseph  C.  Fraley,  for  the  motion. 
Robert  N.  Kenyon,  opposed. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  ARCH- 
BALD,  District  Judge. 

ARCHBALD,  District  Judge.  But  one  claim  of  the  patent  in 
suit  having  been  sustained,  a  motion  is  made  to  deny  costs  to  the 
complainants.  This  motion,  in  our  judgment,  must  prevail.  By  the 
express  provision  of  the  statute  (Rev.  St.  §  4922  [U.  S.  Comp.  St. 
1901,  p.  ,3396]),  whenever  a  patentee,  through  inadvertence,  acci- 
dent, or  mistake,  and  without  any  willful  default  or  intent  to  defraud 
or  mislead  the  public,  has  claimed  more  than  he  is  entitled  to,  while 
he  may  maintain  a  suit  for  infringement  of  the  part  which  is  bona 
fide  his  own,  no  costs  are  recoverable  unless  a  proper  disclaimer  has 
been  entered  before  the  commencement  of  the  suit  as  to  the  rest,  for 
which  provision  is  made  by  section  4917;  nor,  even  then,  if  the  dis- 
claimer has  been  unreasonably  neglected  or  delayed.  Where  these 
conditions  appear,  the  court  has  no  discretion,  and  costs  must  be 
denied  as  a  matter  of  law. 

In  the  present  instance  the  complainants  relied  on  the  first,  second, 
third,  sixth,  seventh,  and  eighth  claims  of  the  patent  involved,  which 
were  thus  put  at  issue,  and  all  but  claim  2  found  to  be  beyond  what 
the  inventor  was  entitled  to ;  the  first  being  too  broad,  and  the  others 
being  distinguished  from  the  second  by  elements  not  of  sufficient 
significance  to  be  made  the  subject  of  separate  claims.  Within  the 
meaning  of  the  statute,  the  inventor  had  thus  got  more  by  his  patent 
than  he  could  maintain,  and  was  required,  in  consequence,  to  dis- 
claim the  rest,  in  order  to  save  the  good  from  the  bad,  which  not 
having  been  done  before  suit  was  brought,  even  though  the  patent  is 
in  part  valid,  there  can  be  no  costs. 

The  question  does  not  depend  on  the  pleadings  in  this  court,  as 
argued,  and  cannot  be  made  to.  The  assignments  of  error  may  not, 
as  they  stand,  be  severable  or  distributive  between  the  different  claims, 
and  may  have  to  be  overruled,  as  they  have  been ;  one  of  the  claims 
being  found  good.  But  that  does  not  control.  It  only  goes  to  what 
are  to  be  regarded  as  the  issues  raised,  according  to  which  the  decree 
below  is  to  be  considered  and  adjudged.     We  have  decided  that  it 
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is  entitled  to  a  modified  affirmance,  having  been  justified  so  far  as  it 
is  based  on  the  one  claim,  but  not  as  to  the  rest ;  and  this  brings  up 
the  judgment  to  be  entered  here  and  the  mandate  to  be  sent  down. 
The  statute,  while  allowing  the  patentee  to  cure  his  patent — when 
found  to  cover  more  than  it  should,  which  would  under  ordinary 
circumstances  make  it  wholly  bad — declares  that  no  costs  shall  be 
recovered  unless  the  privilege  of  disclaiming  has  been  exercised  be- 
fore suit  brought.  This  we  have  no  authority  to  disregard.  As  in- 
dicated in  the  opinion  disposing  of  the  appeal,  the  decree  must  be 
affirmed  as  to  claim  2  of  the  patent;  but,  there  being  no  disclaimer 
as  to  the  others,  it  will  be  without  costs.  And  this  applies  as  well 
to  the  costs  in  this  court  as  in  the  court  below;  the  same  infirmity 
attending  the  suit  here  as  there. 

This  relief  is  merely  negative,  however.  It  denies  costs,  but  does 
not  give  them;  and  we  see  no  occasion,  in  the  conclusions  reached 
with  respect  to  the  patent,  to  direct  that  the  defendants  shall  recover 
any  costs  here,  or  any  further  portion  of  their  costs  below  than  was 
there  allowed  them.  Much  less  do  we  feel  that  the  complainants 
shall  be  denied  the  right  to  an  accounting.  The  substance  of  the  in- 
vention which  the  defendants  are  found  to  have  deliberately  infringed 
is  contained  in  the  claim  which  has  been  held  to  be  valid,  the  others 
disallowed,  excepting  the  first,  being  addressed  to  comparatively  mi- 
nor features;  and  we  are  not  persuaded  that  profits  have  been  in- 
cluded in  the  amount  which  the  defendants  have  been  directed  to 
pay,  which  are  ascribable  to  the  use  of  the  special  form  of  device  in 
either  of  them,  distinct  from  the  general  invention,  or  that,  in  de- 
fending the  suit,  the  defendants  were  put  to  any  appreciable  extent 
to  costs  and  expenses  beyond  what  they  would  have  been  had  these 
claims  been  eliminated. 

The  judgment  in  this  court  and  in  the  court  below  will  therefore  be 
without  costs,  except  as  the  court  there  has  allowed  the  defendants 
a  certain  portion  of  them ;  and,  as  so  modified,  the  decree  sustaining 
the  second  claim  of  the  patent,  finding  infringement,  and  ordering 
the  payment  of  profits,  will  be  affirmed. 


(172  red.  223.) 

T.  W.  ft  O.  B.  SHERIDAN  CO.  et  al.  v.  ROBERT  O.  LAW  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  13,  1909.) 

No.  1,530. 

Patents  (J  283*) — Suits  fob  Infringement— Egumr  Jubisdiction. 

Where  no  special  equities  are  pleaded,  a  suit  in  equity  cannot  be  main- 
tained for  infringement  of  a  patent  which  expired  before  the  suit  was 
brought 

(Ed.  Note. — ^For  other  eases,  see  Patents,  Cent  Dig.  f  448;  Dec.  Dig. 
•  283.*} 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  INstrict  of  Illinois. 
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The  bill  filed  December  Idth,  1907,  was  in  the  usual  form  for  an  injunction 
(no  prior  adjudication  or  other  special  equity  being  set  forth)  restraining  the 
infringement  of  letters  patent  No.  493,553,  issued  March  14th,  1893,  and  letters 
patent.  No.  428,741,  issued  May  27th,  1890,  upon  machines  for  covering  books 
and  binding  books— the  latter  patent  expiring  May  27th,  1907,  about  seven 
months  before  the  commencement  of  the  suit 

To  the  bill  appellees  filed  a  demurrer  on  the  ground  that  the  bill  showed  a 
misjoinder  of  an  expired  and  a  living  patent,  thereby  making  the  bill  multi- 
farious. Upon  the  demurrer  having  been  sustained  by  the  court  below,  appel- 
lant elected  to  stand  thereby,  and  thereupon  the  bill  was  dismissed,  and  this 
appea^l  taken. 

A.  G.  N.  Vermilya,  for  appellant. 
Dwight  B.  Cheever,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts  as  above),  de- 
livered the  opinion. 

The  court  below,  with  the  acquiescence  of  counsel  for  both  par- 
ties, treated  the  demurrer  as  raising  the  question  whether,  no  special 
equities  having  been  pleaded,  the  complainant  was  entitled  to  an  in- 
junction upon  a  patent  that  had  expired.  Upon  the  authority  of  Root 
V.  Railway  Company,  105  U.  S.  189,  26  L.  Ed.  975,  and  other  decisions, 
notably  Consolidated  Safety  Valve  Company  v.  Ash  ton  Valve  Co.  (C. 
C.)  26  Fed.  319,  we  are  of  the  opinion  that  in  answering  this  question 
in  favor  of  the  appellee,  the  court  committed  no  error.  True,  as  inti- 
mated by  Judge  Seaman,  in  McDonald  v.  Miller  (C.  C.)  84  Fed.  344,  a 
patent  being  about  to  expire,  there  may  be  special  circumstances  enti- 
tling the  patentee  to  an  injunction  against  the  manufacture  of  infring- 
ing devices  pending  the  expiration  of  the  patent ;  as  for  instance,  the 
manufacture  of  a  supply  of  articles  covered  by  the  patent  preparatory 
to  their  being  put  upon  the  market  the  moment  the  patent  expires ;  for 
such  manufacture  within  the  time  of  the  patent,  in  contemplation  of 
providing  the  market,  the  moment  the  patent  expires,  would  be  a  dis- 
tinct damage  to  the  monopoly  of  the  patentee,  who  is  entitled,  against 
the  manufacturer  as  well  as  against  the  user,  to  the  injunction  of 
"hands  off"  until  the  patent  has  actually  expired. 

But  no  such  special  equities  are  shown  in  this  case.  The  appellee  is 
a  user,  not  a  manufacturer.  It  made  no  preparation,  prior  to  the  expi- 
ration of  the  patent,  to  flood  the  market — the  whole  act  complained  of 
being  its  preparation  to  use  the  patent  in  its  business  as  a  binder  of 
books,  after  the  patent  had  expired.  And  if  as  the  result  of  such  prep- 
aration the  appellant  has  suffered  any  injury,  a  full  remedy  is  furnish- 
ed at  law. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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<in  Fed.  646.) 

DICKINSON  V.  MATHESON  MOTOR  OAR  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    July  1,  1909.) 

No.  11. 

Ck>BPORATION8    (^    30*) — PROMOTER'S    CONTRACT— RATIFICATION— QUESTION    FOB 
JURT. 

G.,  who  was  the  owner  of  certain  patent  rights,  agreed  that  plaintiil 
should  receive  25  per  cent,  of  the  actual  stock  of  any  company  which 
should  be  organized  to  exploit  or  purchase  the  patents.  Defendant  com- 
pany was  thereafter  organized,  partly  through  plaintilTs  endeavors,  and 
purchased  the  patent  right  from  G.  Held,  that  defendant's  acceptance 
of  the  benefit  of  whatever  value  was  contributed  by  plaintilTs  services 
did  not  constitute  such  a  ratification  of  the  understanding  between  plain- 
tifT  and  G.  as  would  warrant  a  submission  of  the  question  of  defendant's 
liability  to  plaintiff  thereon  to  the  Jury. 

[E3d.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  §  30.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

For  opinion  below,  see  161  Fed.  874. 

John  J.  Lordan,  John  M.  Coleman,  and  Ralph  W.  Rymer,  for 
plaintiff  in  error. 

John  D.  Coons  and  Willard,  Warren  &  Knapp,  for  defendant  in 
error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  Dickinson, 
the  plaintiff,  recovered  a  verdict  against  the  Matheson  Motor  Car 
Company,  the  defendant,  for  breach  of  an  alleged  contract  to  con- 
vey to  him  certain  shares  of  its  capital  stock.  The  contract  was 
said  to  have  been  made  with  the  Matheson  Motor  Car  Company, 
Limited,  a  limited  partnership  of  the  state  of  Michigan,  the  business 
of  which  was  subsequently  taken  over  by  the  defendant.  It  seems 
to  have  been  assumed  and  accepted  that,  if  the  Michigan  company 
was  liable,  the  defendant  should  be  so  held  as  its  successor.  On 
the  trial  the  court  below  held  that  under  the  Michigan  statute  the 
contract  was  ultra  vires.  Its  ruling  in  that  regard  is  not  before  us 
for  review.  It,  however,  submitted  to  the  jury  the  question  whether 
the  defendant  had  enjoyed  such  fruit  from  the  transaction  as  to 
amount  to  a  ratification.  The  jury,  by  its  verdict  for  the  plaintiff, 
found  such  was  the  case.  Subsequently  the  defendant  moved  for 
judgment  non  obstante  veredicto,  on  the  ground  that  there  was  no 
evidence  to  warrant  submission  of  that  question  to  the  jury.  In  an 
opinion  reported  in  161  Fed.  874,  the  court  so  held,  and  to  a  judg- 
ment non  obstante  veredicto  for  defendant  this  writ  of  error  was 
sued  out. 

It  will  thus  be  seen  the  case  stands  on  its  own  particular  facts, 
and,  if  the  court  was  right  in  holding  there  was  no  evidence  show- 
ing retention  of  the  fruits  of  the  transaction  by  the  defendant,  er- 
ror is  not  established.  We  have  examined  the  testimony,  and  are  of 
opinion  the  court  below  was  clearly  right.     Its  analysis  of  the  facts 
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and  the  grounds  of  its  conclusion  arc  so  thorough  and  satisfactory 
that  a  discussion  thereof  by  this  court  could  be  but  a  repetition. 

We  content  ourselves,  therefore,  with  adopting  its  opinion  and 
affirming  the  judgment. 


(172  Fed.  212.) 

BHNOT  et  al.  v.  SNAVELT.t 

(Circalt  Oanrt  of  Appeals,  Eighth  Qrcuit    July  19,  1909.) 

No.  3,022. 

Masteb  and  Sebtant  ({  330^)— riNJUBiis  TO  Thibd  Pebsons— AonoH  AoAmar 
Master— Issues— INOOMPETBNCT  of  Sebvant. 

In  an  action  against  a  master  to  recover  for  an  injury  to  a  third  per- 
son through  the  alleged  negligence  of  a  servant  in  the  line  of  his  employ- 
ment, the  liability  of  defendant  depends  wholly  upon  the  question  wheth- 
er the  injury  was  caused  by  such  negligence  without  eontributory  neg- 
ligence. The  question  of  the  general  competency  or  incompetency  of  the 
servant  is  immaterial  in  such  case,  and  the  reception  of  evidence  on  such 
an  issue,  tendered  by  plaint IfT.  and  its  submission  to  the  jury,  constitute 
error  prejudicial  to  the  defendant. 

[Ed.  Note. — For  other  cases,  seee  Master  and  Servant,  Cent  Dig.  § 
1271 ;    Dec.  Dig.  f  330. ♦! 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Lathrop,  Morrow,  Fox  &  Moore,  R.  J.  Ingraham,  and  Cyrus  Crane, 
for  plaintiffs  in  error. 
Fyke  &  Snider  and  James  H.  Richardson,  for  defendant  in  error. 

Before  VAN  DEVANTER,  Circuit  Judge,  and  CARLAND,  Dis- 
trict Judge. 

CARLAND,  District  Judge.  Elizabeth  R.  Snavely  sued  Minot  and 
Adams,  as  trustees,  to  recover  damages  for  the  negligent  killing  of 
her  husband  on  March  2,  1908,  while  passing  from  a  passenger  ele- 
vator operated  in  the  American  Bank  Building,  Kansas  City,  Mo.  She 
recovered  a  verdict  of  $5,000.  The  petition  specified  two  grounds  of 
negligence:  (1)  Negligent  and  careless  operation  and  handling  of 
the  elevator  by  the  person  in  charge  thereof  at  the  time  Snavely  re- 
ceived the  injury  which  resulted  in  his  death.  (2)  That  the  agent  or 
servant  in  charge  of  said  elevator  was  wholly  unfit  by  reason  of  his 
youth  and  inexperience  to  handle  the  elevator  with  safety,  which  facts 
defendants  well  knew  or  by  the  exercise  of  ordinary  care  might  have 
known.  The  parties  to  the  action  in  this  opinion  will  be  called  plain- 
tiff and  defendants  respectively,  as  they  appeared  in  the  trial  court. 
At  the  trial,  for  the  purpose  of  sustaining  the  charge  of  negligence  in 
the  above  specification  numbered  two,  counsel  for  plaintiff,  over  ob- 
jection, introduced  the  following  testimony. 

Witness  A.  J.  Read,  speaking  of  what  he  observed  a  day  or  two 
before  the  accident : 

**Q.  State  what  you  saw,  Mr.  Head?    A.  The  operator  would  endeavor  to 
stop  the  elevator  at  a  certain  door;   and,  instead  of  the  floor  of  the  elevatoi 
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Btoiyping  on  an  even  basis  with  the  particular  floor,  it  would  go  up  probably 
from  six  inches  to  a  foot,  or  would  stop  below  that  floor,  and  then  the  eleva- 
tor would  start,  and  it  would  start  with  such  a  Jerk  that  it  almost  threw  a 
person  down.    It  almost  threw  me  down. 

"Q.  What,  if  anything,  did  you  notice  with  reference  to  his  manipulation 
of  the  leyer?  A.  His  hand  seemed  to  be  pulling  the  lever  back  and  forward 
an  the  time. 

*'Q.  Do  you  know  whether  or  not  this  young  man  was  a  regular  elevator 
operator  in  that  buildiog?    A.  He  was  not 

•*Q.  You  were  acquainted  with  the  other  elevator  operators — ^were  you?  A.  I 
was. 

**Q.  Did  you  observe  any  difTerence  between  his  management  of  the  elevator 
and  the  management  by  the  other  operators?    A.  Yes,  sir." 

Witness  G.  W.  Duvall : 

'*A.  I  liad  known  this  young  boy  for  some  time  before  this  accident,  and  I 
had  talked  with  him  about  being  careful.  He  was  nervous,  and  seemed  to 
have  trouble  in  stopping  the  cars  on  a  level  with  the  floor.  He  would  often 
stop  the  car  above  the  floor,  and  often  below.  He  was  quite  nervous — both 
l>efore  the  accident  and  afterwards." 

Snavely,  the  deceased,  was  not  a  servant  of  the  defendants,  and 
hence  was  not  a  fellow  servant  of  Corliss,  the  person  operating  the 
elevator.  Counsel  for  defendants  requested  the  court  to  charge  the 
jury  as  follows: 

*^lie  court  charges  the  jury  that  the  charge  in  plaintilTs  petition  that  the 
said  defendants  were  negligent  in  employing  an  attendant  who,  on  account  of 
his  youth,  inexperience,  and  incompetency,  was  unfit  to  have  charge  of  said 
elevator  car  in  question  is  withdrawn  from  your  consideration,  and  in  arriv- 
ing at  your  verdict  you  must  disregard  said  charge  of  negligence  in  that  re- 
spect." 

At  common  law  a  master  is  not  liable  for  injuries  personally  suf- 
fered by  his  servant  through  the  ordinary  risks  of  the  business,  in- 
cluding the  negligence  of  a  fellow  servant,  acting  as  such,  while  en- 
gaged in  the  same  common  employment,  unless  the  master  is  charge- 
able with  negligence  in  the  selection  of  the  servant  in  fault,  or  in 
retaining  him  after  actual  or  constructive  notice  of  his  incompetency. 
The  exception  above  mentioned  to  the  nonliability  of  the  master  to  his 
servant  for  the  negligent  acts  of  a  fellow  servant  never  had  any  exist- 
ence as  a  substantive  ground  of  liability  except  in  favor  of  the  servant. 
It  is  a  part  of  the  fellow-servant  rule,  and  is  inapplicable  to  any  ac- 
tions, except  those  brought  by  the  servant  against  the  master  for  inju- 
ries received  by  reason  of  the  negligence  of  a  fellow  servant. 

The  master  is  liable  to  third  persons  for  the  damage  caused  by  the 
wrongful  or  negligent  acts  of  his  servant  in  the  course  of  his  em- 
ployment as  such,  and  he  is  liable  irrespective  of  the  care  used  in 
the  selection  of  that  servant  or  of  notice  of  his  incompetency.  It 
necessarily  follows  that  the  specification  of  negligence  numbered  2, 
above  mentioned,  had  no  place  in  the  petition,  the  evidence,  or  the 
charge  of  the  court.  Notwithstanding,  however,  evidence  was  ad- 
mitted tending  to  show  general  incompetency  of  the  person  in  charge 
of  the  elevator,  and  the  jury  were  told  by  the  court  in  its  charge  that  it 
was  the  duty  of  defendants  to  employ  a  reasonably  safe,  prudent  per- 
son, in  the  handling  of  the  elevator.  The  liability  of  the  defendants  in 
the  case  at  bar  depended  wholly  upon  the  fact  as  to  whether  the  per- 
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son  operating  the  elevator  was  guilty  of  negligence  at  the  time  Snavely 
was  passing  from  the  elevator,  which  was  the  proximate  cause  of  his 
<leath,  except,  of  course,  as  this  liability  might  be  affected  by  the  con- 
tributory negligence  of  Snavely  himself.  As  the  defendants  could  not 
relieve  themselves  from  liability  for  the  negligence  of  the  operator  of 
the  elevator  by  showing  that  they  exercised  proper  care  in  his  selec- 
tion or  had  no  notice  actual  or  constructive  of  his  incompetency, 
so  it  was  incompetent  for  plaintiff  to  attempt  to  fix  a  liability  upon 
the  defendants  by  showing  want  of  care  in  the  selection  of  the  op- 
erator of  the  elevator  or  actual  or  constructive  notice  of  his  general 
incompetency.  We  are  of  the  opinion  that  the  admission  of  the  tes- 
timony herein  quoted  taken  in  connection  with  the  charge  of  the  court 
in  relation  thereto  was  necessarily  very  prejudicial  to  Sic  defendants. 
We  are  unable  to  say  upon  which  specification  of  negligence  the 
jury  found  for  the  plaintiff,  but,  if  their  verdict  was  based  upon  the 
negligence  of  the  operator  at  the  time  of  the  accident,  the  evidence 
of  his  general  incompetency  may  have  determined  the  case  against 
the  defendants. 

We  are  invited  by  error  properly  assigned,  upon  the  denial  of  a 
motion  made  to  the  trial  court,  to  review  the  whole  evidence  for 
the  purpose  of  determining  whether  there  is  any  substantial  evidence 
in  the  record  to  support  the  verdict.  But,  as  a  new  trial  must  be  or- 
dered in  any  event,  we  prefer,  for  reasons  which  need  not  be  men- 
tioned at  this  time  to  leave  the  question  of  the  sufficiency  of  the  evi- 
dence as  a  whole  undetermined. 

For  error  in  refusing  to  instruct  the  jury  as  requested  in  the  in- 
struction before  quoted  the  judgment  of  the  trial  court  is  reversed, 
and  a  new  trial  is  ordered. 


•072  Fed.  214.) 

NORT^  AMERICAN  RY.  CONST.  CO.  V.  CINCINNATI  TRACTION  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  13,  1909.) 

No.  1,483. 

1.   INDEMNITT  (|  9*) — CONSTBTJCnON  OP  CONTRACTS— ScOPE  AND  EXTENT  OP  LIA- 
BILITY. 

Contracts  of  indemnity,  eucli  as  tliose  given  by  a  contractor  for  work 
done  in  public  streets,  are  usually  Intended  to  provide  against  loss  or 
liability  of  one  party  through  the  operations  of  the  other,  or  caused  by 
physical  conditions  which  are  under  the  control  of  the  other,  and  over 
which  the  indemnified  has  no  control,  and  are  not  ordinarily  to  be  con- 
strued as  covering  liability  for  injuries  or  accidents  the  proximate  cause 
of  which  is  the  negligence  of  the  party  indemnified. 

[Ed.  Note. — ^For  other  cases,  see  Indemnity,  Cent  Dig.  S  16;  Dec.  Dig. 
§  9.»] 

•2.  Indemnity  (§  9*) — Construction  op  Contract— Scope  op  LiABiUTy. 

A  contract  for  the  rehabilitation  of  the  tracks  of  a  street  railroad  com- 
pany, the  work  to  be  done  without  interfering  with  the  operation  of  its 
cars,  provided  that  the  contractor  should  indemnify  the  company  against 
all  suits  brought  against  it  on  account  of  claims  for  damages  done  or 
caused  in  the  course  of  construction  of  the  work,  "or  in  consequence  there- 
of/' including  injury  to  persons,  land,  or  buildings.    At  a  place  where 
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the  company  switched  Its  east-bouod  cars  onto  the  west-bound  track  to 
pass  around  a  long  excavation,  14  inches  in  depth,  nmde  by  the  con- 
tractor for  replacing  the  east-bound  track,  a  car  was  stopped  in  the  night 
between  street  crossings,  and  a  passenger  alighting  on  the  right-hand 
Bide  fell  into  the  excavation  and  received  injuries  for  which  she  recov- 
ered a  judgment  against  the  company.  Held,  that  the  injury  was  not 
one  received  "in  consequence**  of  the  contractor's  work,  but  was  proximate- 
ly due  to  the  negligence  of  the  company's  employ^  operating  the  car,  who 
with  knowledge  of  the  excavation  permitted  the  passenger  to  alight  on 
that  side  of  the  car  at  an  unusual  place,  and  that  the  company  could  not 
recover  over  on  its  indemnity  contract 

[Ed.  Note. — ^For  other  cases,  see  Indenmity,  Gent  Dig.  {  16;   Dec  Dig. 
§  9.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

The  writ  of  error  is  to  reverse  a  judgment  founded  upon  a  directed  verdict 
in  favor  of  the  defendant  In  error,  a  traction  company,  against  plalntlft  in 
error,  a  construction  company,  for  the  sum  of  six  thousand  seven  hundred 
dollars — ^the  direction  being  given  at  the  conclusion  of  all  the  evidence. 

The  action  was  by  the  traction  company  against  the  ctmstructlon  company, 
upon  a  contract  under  which  the  construction  company  was  to  rehabilitate  the 
tracks  of  the  traction  company.  And  the  particular  provisions  of  the  contract 
relied  upon  as  the  basis  of  the  action,  were  the  following: 

'The  said  contractor  will  be  required  to  take  at  his  own  expense  all  pre- 
cautions against  accidents  such  as  maintaining  lights,  barricades,  etc,  as  are 
required  by  laws  and  building  regulations  of  Cincinnati  or  the  orders  of  the 
said  engineer  which  may  be  issued  from  time  to  time  or  by  reasonable  pru- 
d^ice  and  shall  be  responsible  for  all  damages  resulting  from  omission  in  this 
regard." 

'The  said  contractor  further  agrees  to  protect,  indemnify  and  save  harmless 
the  said  company  from  aU  suits  and  actions  which  may  be  brought  against  the 
said  company  and  from  and  against  all  claims  of  any  kind  for  damages  done 
or  caused  in  the  course  of  construction  of  the  work  provided  for  by  this  con- 
tract, or  in  consequence  thereof,  in  any  manner,  including  all  damages  and  In- 
jury to  persons,  to  land  or  buildings,  all  injuries  to  animals  or  vehicles  or  to 
any  property  whatever.** 

"Street  Traffic,  Guards  and  Lights. 

''The  said  Contractor  must  provide  plank  sidewalks  or  bridges,  properly 
fastened,  having  railing  on  each  side,  and  In  all  respects  to  conform  to  aU 
city  regulations  for  keeping  the  streets  open  for  travel  and  traffic 

"All  construction  herein  provided  for  must  be  carefully  guarded  by  ropes 
or  timber  barricades,  and  must  be  lighted  at  night  by  a  sufflcl^it  number  of 
red  lights. 

*'A11  material  along  the  sidewalk  or  roadway  must  be  guarded  and  lighted 
as  above  provided.*' 

The  action  here  is  an  action  over,  growing  out  of  an  action  brought  by  one 
Mary  P.  Whitteker  In  the  Superior  Court  of  Cincinnati,  Ohio,  against  the  trac- 
tion company,  wherein  she  obtained  a  judgment  for  six  thousand  dollars  on  ac- 
count of  injuries  received  by  her  in  alighting  from  one  of  the  traction  com- 
pany's cars — the  construction  company  having  had  due  notice  of  such  action 
and  having  been  requested  to  participate  in  its  defense. 

The  principal  facts  upon  which  the  Cincinnati  judgment  was  founded  are 
agreed  upon  as  follows:  The  work  of  rehabilitating  the  traction  company's 
tracks — a  work  that  was  to  go  on  without  interrupting  the  traction  company's 
operation  of  cars—left  in  Madison  Road  in  Cincinnati  at  the  time  and  place 
where  the  accident  occurred,  where  the  eastbound  track  was  being  replaced, 
an  excavation  about  one  thousand  feet  in  length,  eleven  and  one-half  feet  wide, 
and  fourteen  inches  deep,  which  excavation  was  at  the  time  and  place  named, 
shunted  by  the  eastbound  car  being  switched  to  the  westbound  rails  at  the 
97  C.C.  A.— 3 
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western  end  of  tbe  excavation,  and  passing  along  tl^ose  rails  to  the  eastern 
end  of  the  excavation,  being  there  switched  back  to  the  eastbound  track.  The 
time  when  the  accident  occurred  was  half  past  ten  at  night ;  the  car  was  one 
of  a  type  known  as  sunun^  or  open  car,  thirty  feet  long,  with  reversible  seats 
running  transversely  across  the  entire  width  of  the  car.  A  footboard  ran  along 
each  side  of  the  car  a  few  inches  below  the  floor.  There  was  no  guard-rail  or 
other  guard  on  either  side  of  the  car.  Mary  F.  Whitteker  was  a  passenger 
cm  the  eastbound  car — the  car  being  at  the  time  in  charge  of  a  conductor  and 
motorman  employed  by  the  traction  company.  She  sat  at  the  extreme  south 
end  of  the  seat,  third  from,  the  front  (the  side  of  the  car  that  when  it  st(H)ped. 
was  next  to  the  excavation)  and  when  the  car  was  stopped  in  obedience  to 
her  signal,  stepped  to  the  running-board,  and  from  there  into  the  excavation, 
from  which  she  received  the  injuries  upon  which  her  suit  was  brought  The 
traction  company  knew  of  the  existence  of  tbe  excavation,  and  its  exact  loca- 
tion, but  no  ropes  or  bars  were  put  in  place,  on  the  side  of  the  car  next  to  the 
excavation,  during  the  time  that  the  same  was  being  passed,  to  prevent  pas- 
sengers from  alightlDg  on  that  side. 

All  these  are  facts  agreed  upon  in  stipulation  between  the  parties.  It  was 
further  agreed  that  the  precise  point  at  which  the  car  stopped,  was  a  "contro- 
verted question,"  but  there  was  no  controversy  that  the  point  at  which  the 
ear  stopped  was  outside  any  street  crossing — ^the  testimony  of  some  of  the 
witnesses  being  that  the  car  stopped  almost  immediately  after  it  had  passed 
over  Cleinview  Avenue,  and  of  some,  that  it  stopped  some  distance  after  it^ 
had  passed  that  avenue;  all  the  witness  agreeing  that  Cleinview  Avenue  had 
been  crossed  before  the  car  stopped. 

The  excavation  at  the  point  where  Mrs.  Whitteker  got  ofT,  was  marked  by 
red  lights,  but  had  no  rope  or  railing  around  it, 

Edgar  B.  Tolman,  for  plaintiff  in  error. 
William  E.  Church,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts  as  above),  de- 
livered the  opinion. 

Contracts  of  indemnity  such  as  the  one  here  sued  upon,  are  usually 
intended  to  provide  against  loss  or  liability  of  one  party,  through  the 
operations  of  the  other,  or  caused  by  physical  conditions  that  are  un- 
der the  control  of  the  other— over  which  the  party  indemnified  has 
no  control,  and  the  party  indemnifying  has  control.  Indeed,  it  would 
take  clear  language  to  show  that  a  contract  of  indemnity  was  intend- 
ed to  cover  conditions  or  operations  under  the  control  of  the  party 
indemnified,  and  not  under  the  control  of  the  indemnifying  party, 
such,  for  instance,  as  accidents,  the  proximate  cause  of  whidi  is  the 
negligence  of  the  party  indemnified. 

The  provision  of  the  contract  under  consideration  provides  that  the 
rehabilitation  contractor  agrees  to  indemnify  the  traction  company 
against  all  suits  brought  against  it  on  account  of  claims  for  damages 
done  or  caused  in  the  course  of  construction  of  the  work,  "or  in  con- 
sequence thereof,"  including  injury  to  persons,  lands  or  buildings. 
The  injury  to  Mrs.  Whitteker  was  not  caused  in  course  of  construe- 
tion  of  the  work.  It  must  therefore  fall,  if  it  falls  at  all,  within  the 
clause  "or  in  consequence  thereof,"  that  is  to  say  the  injury  must  be 
in  the  line  of  direct  cause  and  effect  of  the  work  done,  or  the  condi- 
tions created,  by  the  indemnifying  party. 

The  facts  before  us  do  not  disclose  that  such  was  the  case.  Proxi- 
mate cause  is  the  wrongful  act  that  caused  the  injury,  usually  the  first 
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wrongful  act  that  starts  the  party  injured  on  his  way  to  the  injury. 
That  act,  in  this  case,  was  the  negligence  of  the  traction  company  in 
allowing  Mrs.  Whitteker  to  get  off  on  the  wrong  side  of  the  car,  the 
side  next  to  the  excavation.  True,  if  the  excavation  had  not  been 
there,  the  negligence  of  the  traction  company  might  not  have  resulted 
in  injury.  But  the  excavation  was  not  wrongfully  there,  and  was  not, 
as  against  the  traction  company,  wrongfully  left  unmarked  and  un- 
lighted.  The  responsibility  of  tfie  traction  company  for  the  injury  in 
this  case — the  place  where  Mrs.  Whitteker  fell  into  the  excavation  be- 
ing away  from  any  street  crossing  or  other  line  of  travel — is  not  dif- 
ferent from  what  it  would  have  been  had  the  traction  company  pick- 
ed up  Mrs.  Whitteker  on  the  sidewalk  adjacent  and  carried  her  to  the 
excavation  where  she  fell  in.  In  no  view  of  this  case  can  we  see  the 
proximate  cause  of  the  injury  as  other  than  the  wrongful  act  of  the 
traction  company  in  depositing  Mrs.  Whitteker  where  she  was  de- 
posited. 

Upon  these  facts,  and  with  this  view  of  the  true  intent  and  mean- 
ing of  the  contract  of  indemnity  between  the  parties,  there  is  in  our 
judgment  no  cause  made  for  liability,  and  the  Circuit  Court  was  in 
error  in  instructing  the  jury  to  bring  in  a  verdict  for  the  defendant  in 
error.  The  judgment  of  the  Circuit  Court  is  reversed  with  instrur- 
tions  to  grant  a  new  trial,  and  to  proceed  further  in  accordance  with 
this  opinion. 
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WOMACK  v.  HICKS  LOCOMOTIVB  &  CAR  WORKS. 

(Cireait  Court  of  Appeals,  Seventh  Circuit    April  13,  1909.) 

No.  1,442. 

1.  Master  and  Servant  (§  288*) — Master's  Liabtlitt  for  Injury  to  Serv- 
ant—Assumption OF  Risk. 

Plaintiff  was  employed  In  the  car  manufacturing  and  repairing  works 
of  defendant,  and  was  sent  by  a  foreman  with  another  employ^  to  put 
plu  lifters  on  cars  then  standing  on  switch  tracks  In  the  yards,  and  while 
so  at  work  was  Injured  when  the  string  of  cars  on  which  he  was  working 
was  moved  by  a  switch  engine  from  the  opposite  end.  It  appeared  that 
It  was  customary,  when  workmen  were  working  on  cars  on  any  of  such 
tracks,  to  put  up  a  signal  flag  to  warn  the  engineer;  but  plaintiff  had 
not  worked  there  before,  and  was  not  given  a  flag,  nor  instructed  to  use 
one.  Held,  that  he  could  not  be  charged  with  having  assumed  the  risk 
as  matter  of  law ;  It  being  the  duty  of  defendant  to  see  that  proper  ac- 
tion was  taken  to  make  the  place  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  €  1071 ; 
Dec.  Dig.  §  288.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  v.  Hennessey,  38  C.  C.  A.  314.] 

2l  ICaster  and  Servant  (§  289*) — Injury  to  Servant— Contributory  Neq- 

UGENCE. 

Plaintiff  in  such  case  was  not  chargeable  with  contributory  negligence 
as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Mafter  and  Servant,  Cent  Dig.  1089; 
Dec.  Dig.  {  289.*] 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 
The  facts  are  stated  in  the  opinion. 

Lee  D.  Mathias,  for  plaintiff  in  error. 
Ralph  M.  Shaw,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion. 

The  action  was  for  damages  for  injuries  growing  out  of  the  alleged 
negligence  of  defendant  in  error  in  not  giving  to  plaintiff  in  error, 
its  employe,  a  safe  place  in  which  to  work.  At  the  conclusion  of  plain- 
tiff's evidence  an  instructed  verdict  for  defendant  was  returned,  upon 
which  judgment  was  entered.  To  reverse  this  judgment  the  writ  of 
error  is  prosecuted. 

The  question  presented  is,  whether  there  was  evidence  tending  to 
show  the  plaintiff  in  error's  right  to  recovery.  Defendant  in  error 
is  engaged  in  the  business  of  manufacturing  and  repairing  freight  cars. 
For  more  than  a  year,  and  until  two  or  three  days  before  the  injury, 
plaintiff  in  error  was  an  employe  in  the  locomotive  company's  shops. 
The  plant  is  located  at  Chicago  Heights,  and  covers  a  tract  of  ground 
about  a  quarter  of  a  mile  square,  containing,  besides  the  shops,  six 
railroad  tracks,  all  of  which  diverge  from  one  main  track,  used  for 
the  purpose  of  storing  and  repairing  cars.  The  entrance  to  the  track 
is  through  a  gate  in  the  fence  enclosing  the  grounds. 

On  the  day  before  the  injury,  plaintiff  in  error  was  taken  by  the 
assistant  general  foreman  of  the  shops,  from  the  shops  to  the  tracks 
outside,  to  certain  cars  standing  on  the  tracks,  and  directed,  commenc- 
ing on  the  west  end  of  a  string  of  flat  cars  on  track  No.  3,  and  pass- 
ing over,  when  they  were  finished,  to  another  string  of  cars  on  track 
No.  2,  to  put  in  pin  lifters  on  the  end  of  each  car.  The  work  on  the 
cars  on  track  No.  3  having  been  finished,  plaintiff  in  error,  with  a  fel- 
low workman,  passed  immediately  over,  under  the  instruction  received 
the  day  before  from  the  assistant  foreman  to  track  No.  2,  working 
backward  upon  that  track  upon  the  string  of  cars,  some  eighteen  or 
more  in  number.  It  was  at  this  time  that  the  injury  was  received,  due 
to  the  backing  of  a  switch  engine  operated  by  defendant  in  error 
against  the  west  end  of  a  string  of  cars  on  track  No.  2,  between  two 
of  which  the  plaintiff  in  error  was  working.  The  evidence  shows  that 
the  backing  of  this  switch  engine  was  done  without  warning,  and  that 
the  physical  situation  was  such  that  plaintiff  in  error  did  not  see  the 
danger  to  which  he  was  exposed,  there  being  eighteen  or  nineteen  cars 
between  him  and  the  engine. 

The  plaintiff  in  error,  as  has  been  already  said,  was  new  to  this  class 
of  outdoor  work.  He  had,  according  to  his  own  testimony,  received 
no  instructions  or  directions  respecting  the  putting  up  of  flags  or  sig- 
nals, or  any  other  precautions  to  prevent  what  occurred.  He  knew 
from  what  he  had  observed  passing  to  and  fro,  that  the  switch  engine 
operated  frequently  upon  these  tracks,  and  that  flags  were  from  time 
to  time  set  up  upon  the  tracks,  but  he  had  never  been  told  and  did  not 
know  (accepting  his  own  testimony  as  we  must  on  this  hearing)  that 
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these  flags  were  used  as  signals  not  to  operate  upon  a  given  track,  or 
that  the  repairers  were  expected  to  put  up  such  signals. 

The  contention  of  defendant  in  error,  and  the  view  adopted  by  the 
court  below,  was  that  plaintiff  in  error's  knowledge  that  the  switch  en- 
gine frequently  operated  on  these  tracks  was  enough  to  put  him  into 
such  a  relation  to  the  defendant  in  error  that  whatever  risks  he  took 
in  going  between  the  cars  were  assumed,  and  that  going  between  the 
cars  without  putting  up  a  precautionary  flag  was  contributory  negli- 
gence. We  cannot  concur  in  this  view.  To  begin  with,  it  was  the 
duty  of  defendant  in  error  to  provide  the  plaintiff  in  error  with  a  rea- 
sonably safe  place  in  which  to  perform  his  work.  Doubtless  the  put- 
ting into  his  possession  of  a  flag  or  other  signal,  with  instructions  as 
to  its  purposes,  would  be  a  compliance  with  this  duty  in  cases  where 
accident  occurred  through  the  employe's  failure  to  use  the  flag.  But 
in  the  case  under  consideration  no  such  signal  was  provided,  and  no 
such  instruction  given.  For  all  that  the  evidence  discloses,  plaintiff  in 
error  reasonably  may  have  supposed  that  the  company,  in  some  other 
way,  was  performing  its  duty  to  provide  him  a  safe  place  in  which  to 
do  his  work.  Indeed,  on  the  day  previous  when  he  was  set  to  work, 
the  assistant  foreman  said  (according  to  the  assistant  foreman's  tes- 
timony) that  he  would  attend  to  the  setting  of  the  flags.  There  is 
nothing  in  the  evidence  that  brings  knowledge  home  to  him  that  no 
such  provision  was  being  made.  And  whatever  his  knowledge  other- 
wise, he  had  no  knowledge,  upon  the  evidence  under  consideration, 
that  an  engine  or  cars  would  be  moved  on  the  track  where  the  repair- 
ing was  going  on. 

These  facts  entirely  distinguish  this  case  from  Southern  Pacific 
Company  v.  Poole,  160  U.  S.  438, 16  Sup.  Ct.  338,  40  L.  Ed.  485,  r.pon 
which  the  defendant  in  error  chiefly  relies,  for,  in  that  case — the  case 
of  a  repairer  who  had  gone  under  the  last  car  of  a  train  which  was  due 
to  start  in  a  short  time — the  going  under  the  car  was  "with  a  certainty 
that  a  caboose  was  to  be  attached  to  the  rear" — in  other  words,  a  cer- 
tain-knowledge of  what  was  about  to  occur  that  called  upon  him  to  put 
out  a  flag  or  some  other  signal  of  warning.  And  the  other  cases  cited 
are  cases  in  which  either  from  actual  instruction,  or  from  long  ex- 
perience in  connection  with  the  work,  the  party  injured  must  have 
known  of  the  danger  to  which  he  was  exposing  himself  in  the  absence 
of  a  flag  or  other  signal.  Indeed  it  is  just  at  this  point — ^the  presence 
of  such  knowledge  in  the  cases  cited,  and  the  absence  of  such  knowl- 
edge in  this  case — that  this  case  differs  from  the  cases  relied  upon  by 
defendant  in  error. 

The  judgment  of  the  Circuit  Court  is  reversed  with  instructions  to 
grant  a  new  trial,  and  to  proceed  further  in  accordance  with  this  opin- 
ion. 
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SKUBINSKY  et  aL  r.  BODBK. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  24  1909.) 

No.  la 

Bankbuptct  (8  114*)— Authority  of  Receiver— Refusal  of  Bankrupt  to 
Surrender  Propbbtt  to  Aoent— Contempt. 

It  Is  at  least  doubtful  whether  a  receiyer  appointed  for  the  property  of 
an  alleged  bankrupt  on  the  filing  of  an  involuntary  petition  against  him, 
in  the  absence  of  an  express  provision  to  that  efTect,  can  delegate  to  an- 
other his  authority  originally  to  take  possession  of  the  property ;  and  la 
any  event  the  alleged  bankrupt  or  members  of  his  family  cannot  be  held 
In  contempt  of  court  for  a  refusal  to  surrender  property  or  books  and 
papers  to  one  claiming  to  represent  the  receiver,  but  who  produces  no 
written  evidence  of  his  authority. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  166 ;  Dec.  Dig. 
S  114.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
Appeal  from  order  adjudging  petitioners  in  contempt, 

Clinton  O.  Mayer,  for  appellants. 

Alfred  Aarons  and  Henry  N.  Wessel,  for  appellee. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BRADFORD,  District  Judge.  This  proceeding,  although  termed 
a  petition  for  review,  is  in  substance  an  appeal  from  an  order  of  the 
District  Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania, adjudging  Fritz  Skubinsky,  an  alleged  bankrupt,  and  his 
wife,  Fanny  Skubinsky,  in  contempt,  and  imposing  fines  on  them. 
For  it  not  only  appears  that  the  petitioners  prayed  for  and  were  al- 
lowed an  appeal  from  the  order  in  question,  but  the  c^se  as  it  is  pre- 
sented to  us  presents  matter  of  fact  as  well  as  of  law.  A  petition  in 
involuntary  bankruptcy  was  filed  by  Wolf  Bodek  and  others  against 
Fritz  Skubinsky  November  3,  1908,  and  on  the  same  day  Bodek  was 
appointed  receiver  of  the  estate  of  the  alleged  bankrupt.  The  order 
of  appointment  authorized  and  directed  the  receiver  to  cause  an  in- 
ventory and  appraisement  of  such  assets  and  effects  as  should  come 
into  his  possession  to  be  made  and  directed  the  alleged  bankrupt  forth- 
with to  turn  over  and  deliver  to  the  receiver  all  books,  papers,  deeds 
and  documents  bearing  upon  or  relating  to  his  business  and  affairs. 
Aft-er  duly  qualifying  for  the  discharge  of  his  duties  as  receiver  Bodek 
presented  November  6,  1908,  a  petition  to  the  court  below  in  which, 
among  other  things,  it  was  in  substance  alleged  that  the  petitioner  in 
accordance  with  the  directions  contained  in  the  order  appointing  him 
went  to  the  former  place  of  business  of  the  alleged  bankrupt  at  No. 
703  South  street,  Philadelphia,  for  the  purpose  of  performing  his 
duty;  that  the  alleged  bankrupt  and  his  wife  and  one  Dubin,  together 
with  the  children  of  the  alleged  bankrupt  and  his  wife,  interfered 
with  the  receiver  "in  the  performance  of  his  duties,  concealing  prop- 
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erty  from  him,  interfering  with  his  search  for  goods  in  the  premises 
703  South  street,  hindering  him  in  his  attempt  to  secure  the  papers 
which  were  at  said  premises,"  and  further,  that  the  receiver's  "repre- 
sentatives and  deputies  were  assaulted  by  the  persons  above  mention- 
ed'*; that  "large  quantities  of  the  papers  bearing  upon  the  business 
of  the  alleged  bankrupt  were  unlawfully  destroyed  by  the  parties  above 
mentioned" ;  and  that  "when  your  petitioner  undertook  to  take  pos- 
session of  large  quantities  of  goods  which  had  been  hidden  in  the 
dwelling  portions  of  the  premises  aforesaid,  the  said  alleged  bank- 
rupt, his  wife  and  the  said  Dubin,  attempted  to  prevent  him  from 
taking  possession  of  said  goods,  and  again  assaulted  his  representa- 
tives and  created  great  disturbance."  The  petition  concluded  with  a 
prayer  for  an  attachment  returnable  forthwith  against  the  alleged 
banikFUpt,  his  wife  and  Dubin  for  contempt.  On  the  same  day,  No- 
vember 6,  1908,  the  alleged  bankrupt  and  his  wife,  not  having  been 
served  with  process,  voluntarily  appeared,  and  evidence  having  been 
adduced  and  heard  they  were  adjudged  guilty  of  contempt,  and  it  was 
ordered  that  Skubinsky  pay  a  fine  of  $100  and  "all  costs  of  the  pro- 
ceedings on  attachment,  including  stenographer's  fees  and  charges," 
and  his  wife  a  fine  of  $150. 

It  appears  from  the  recoVd,  and  is  not  denied,  that  the  receiver  was 
not  personally  present  at  the  time  and  place  of  the  commission  of  the 
alleged  contempt.  He  had  requested  his  partner  in  business,  Joseph 
J.  Rabinovitch,  to  act  for  him  on  the  occasion  by  way  of  discharging 
his  duties  as  receiver.  Rabinovitch  did  not  obtain  from  the  receiver 
any  written  instrument  authorizing  or  purporting  to  authorize  him 
to  act  in  the  place  and  stead  of  the  receiver;  but  he  took  with  him 
and  exhibited  and  explained  to  the  alleged  bankrupt  and  his  wife  on 
the  premises  a  certified  copy  of  the  appointment  of  the  receiver  which 
he  had  procured  from  the  clerk's  ofiice.  The  order  of  appointment  of 
the  receiver  in  the  present  instance  did  not  in  terms  authorize  him  to 
constitute  agents  for  the  purpose  of  originally  acquiring  possession 
of  the  property  and  assets  of  the  alleged  bankrupt  in  the  absence  of 
their  principal,  and  it  is  at  least  doubtful  whether  there  was  any  au- 
thority on  the  part  of  Rabinovitch  acting  as  the  alleged  agent  or  repre- 
sentative of  the  receiver  to  assert  and  enforce  the  authority  conferred 
upon  the  latter  under  his  appointment.  Authority  to  appoint  and  act 
through  agents  or  custodians  for  the  preservation  and  management 
of  the  property  of  a  bankrupt  after  the  receiver  has  once  taken  pos- 
session seems  quite  distinguishable  from  authority  to  create  an  agency 
for  the  original  taking  of  possession.  Authority  of  the  former  kind 
in  many  instances,  without  express  provision,  may  be  implied  fiom 
the  fact  of  the  constitution  of  the  receivership.  But  we  are  not  pre- 
pared, nor  is  it  necessary,  to  hold  that  a  receiver  can  in  the  absence 
of  a  provision  to  that  effect,  delegate  to  another  his  authority  original- 
ly to  acquire  possession.    Other  considerations  are  decisive. 

Contempt  proceedings  in  such  a  case  as  the  present  are  quasi  crim- 
inal in  their  nature  and  it  should  be  made  clearly  to  appear  that  the 
persons  charged  knowinglv  and  wilfully  disregarded  or  set  at  defiance 
the  order  of  the  court.    The  order  of  appointment  did  not  direct  that 
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any  portion  of  the  estate  of  the  alleged  bankrupt  should  be  turned 
over  to  Rabinovitch  or  to  any  alleged  agent  of  the  receiver.  It  pro- 
vided that  the  alleged  bankrupt  should  "forthwith  turn  over  and  de- 
liver to  the  said  receiver  all  books,  papers,  deeds  and  documents  bear- 
ing upon  or  relating  to  his  business  and  affairs."  If  it  be  assumed  that 
the  receiver  had  power  to  appoint  and  did  appoint  Rabinovitch  to  act 
for  him  on  the  occasion  in  question,  Rabinovitch  made  no  sufficient 
disclosure  to  the  alleged  bankrupt  or  his  wife  of  the  existence  of  such 
authority.  He  did  not  show  them  any  instrument  in  writing  pur- 
porting to  confer  it,  and  they  were  under  no  obligation  to  accept  as 
true  his  mere  oral  assertion,  or  that  of  the  witness  Stemberger,  that 
Rabinovitch  had  been  authorized  by  the  receiver.  Indeed,  the  fact 
that  a  certified  copy  of  the  order  appointing  the  receiver  was  ex- 
hibited and  explained  to  them,  justified  them  in  refusing  to  turn  over 
any  portion  of  the  estate  of  the  alleged  bankrupt  to  any  other  person 
than  the  receiver  named  in  such  order,  in  the  absence  of  evidence  sat- 
isfactory to  them  that  such  other  person  had  authority  to  enter  into 
possession  in  behalf  of  the  receiver.  It  appears  from  the  evidence  that 
some  bills  or  other  papers  presumably  relating  to  the  business  and  af- 
fairs of  the  alleged  bankrupt  were  torn  or  destroyed  at  the  time  Rabi- 
novitch undertook  to  enter  into  possession.  If  those  bills  or  papers, 
after  the  certified  order  of  appointment  had  been  exhibited  and  ex- 
plained, had  been  wilfully  torn  up  by  the  alleged  bankrupt  and  his 
wife,  or  either  of  them,  for  the  purpose  of  destroying  all  evidence 
of  their  contents,  the  case  would  have  presented  a  materially  different 
aspect.  This  aspect,  however,  we  are  not  called  on  to  discuss  or  con- 
sider; for,  notwithstanding  some  loose  testimony  given  by  Rabino- 
vitch, we  are,  from  the  evidence,  inclined  to  believe  that  whatever 
papers  were  torn  or  mutilated  by  the  appellants  or  either  of  them  were 
so  torn  or  mutilated  in  a  struggle  with  Rabinovitch,  not  for  their  de- 
struction, but  for  their  possession,  to  which  they  were  entitled  in  the 
absence  of  a  sufficient  disclosure  to  them  of  authority  on  the  part 
of  Rabinovitch  to  demand  and  remove  the  same.  The  evidence  falls 
short  of  the  clear  proof  required  to  establish  a  wilful  defiance  by  the 
alleged  bankrupt  and  his  wife,  or  either  of  them,  of  the  authority 
of  the  court  below. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  costs, 
and  it  is  so  ordered. 


(yi2  Fed.  d42.) 

BARUCH  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  25,  1909.) 

No.  245  (4,419). 

OusTOMS    Duties    (5    82*) — Classification  — "Bindings"  — Fkathebstitoh 
Bbaids. 

Braids  used  as  bindings  are  specially  provided  for  as  "bindings*'  In 
Tariff  Act  July  24,  1897,  c.  11,  S  1»  Schedule  I,  par.  320,  30  Stat  179  (U. 
R  CJomp.  St  1901,  p.  1661),  and,  though  commercially  known  as  'feather- 
stlfch  braids,"  are  therefore  removed  from  the  provision  for  "braids 
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•    •    •    not  elsewhere  specially  provided  for,"  In  Schedule  J,  par.  339^ 
30  Stat  181  (U.  S.  Ck)mp.  St  1901,  p.  1662). 

[EJd.  Note. — For  other  cases,  see  Oostoms  Duties,  Dec.  Dig.  §  32.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
For  opinion  below,  see  159  Fed.  294. 

This  is  an  appeal  taken  by  an  importer  from  a  decision  of  the  Circuit  Court,. 
Southern  District  of  New  York  (159  Fed.  294),  affirming  a  decision  of  the 
Board  of  General  Appraisers,  which  affirmed  a  decision  of  the  collector  that 
certain  imported  merchandise,  consisting  of  various  loom-woven  fabrics,  was 
dutiable  as  braids  under  paragraph  339  of  the  tariff  act  of  1897  (Act  July  24, 
1897,  c.  11,  S  1,  Schedule  J,  30  Stat  181  [U.  S.  Comp.  St  1901,  p.  1662]).  The 
merchandise  is  of  three  classes,  shown  in  Elxhibits  A,  B,  and  C.  The  importer 
concedes  that  the  broad  articles,  shown  in  Exhibit  C,  were  properly  assessed 
under  paragraph  339,  but  contends  that  the  narrow  articles,  illustrated  in 
ElEhibits  A  and  B,  should  have  been,  assessed  as  ''bindings"  under  paragraph 
320  of  said  tariff  act 

The  two  paragraphs  in  question  follow,  and,  as  the  development  of  the 
legislation  is  of  importance,  they  are  shown  in  parallel  columns  with  the 
corresponding  paragraphs  of  the  tariff  acts  of  1890  (Act  Oct.  1,.  1890,  c.  1244, 
26  Stat  567),  and  1894  (Act  Aug.  27,  1894,  a  349,  28  Stat  509) : 


Act  of  1890. 
S54.  Cotton  cords,  braids, 
boot,  sboe.  and  corset  lac- 
ings, tblrty-flye  cents  per 
pound;  cotton  gimps,  gal- 
loons, webbing,  goring,  sus- 
penders, and  braces,  and 
of  the  foregoing  which  are 
elastic  or  non-elastic,  forty 
per  centum  ad  yalorem: 
Provided,  that  none  of  the 
articles  included  in  this  par- 
agraph shall  pay  a  less  rate 
of  duty  than  forty  per  cent- 
um ad  Talorem. 


ITS.  Laces,  •dgings,  em- 
broideries, insertlngs,  neck 
mfBlngs,  ruchings,  trim- 
mings, tucUngs,  lace  win- 
dow curtains,  and  other 
similar  tamboured  articles, 
and  articles  embroidered  by 
hand  or  machinery,  em- 
broidered   and    hemstitched 


Act  of  1894. 
268.  Cords,  braids,  boot, 
shoe  and  corset  lacings, 
tapes,  gimps,  galloons,  web- 
bing, goring,  suspenders  and 
braces,  woyen,  braided,  or 
twisted  lamp  or  candle 
wicking,  lining  for  bicycle 
tires,  spindle  binding,  any 
of  the  above  made  of  cot- 
ton or  other  vegetable  fiber 
and  whether  composed  in 
part  of  India  rubber  or  oth- 
erwise, forty-five  per  cent- 
um ad  valorem. 


276.  Laces,  edgings,  net- 
tings and  veilings,  embroid- 
eries, insertlngs,  neck  ruf- 
flings,  ruchings,  trimmings, 
tuckings,  lace  window  cur- 
tains, tamboured  articles, 
and  articles  embroidered  by 
hand  or  machinery,  embroid- 
ered handkerchiefs,  and  ar- 


Act  of  1897. 

820.  Bandings,  beltings,, 
bindings.  bone  casings, 
cords,  garters,  lining  for  hi- 
cycle  tires,  ribbons,  sus- 
penders and  braces,  tapes, 
tubing,  and  webs  or  web- 
bing, any  of  the  foregoing 
articles  made  of  cotton  or 
other  vegetable  fiber,  wheth- 
er composed  of  in  part  of 
india-rubber  or  otherwise, 
and  not  embroidered  by 
hand  or  machinery,  forty- 
five  per  centum  ad  valorem; 
spindle  banding,  woven, 
braided  or  twisted  lamp, 
stove,  or  candle  wicking 
made  of  cotton  or  other 
vegetable  fiber,  ten  cents 
per  pound  and  fifteen  per 
centum  ad  valorem;  loom 
harness  or  healds  made  of 
cotton  or  other  vegetable 
fiber,  or  of  which  cotton  or 
other  vegetable  fiber  is  the- 
component  material  of  chief 
value,  fifty  cents  per  pound 
and  twenty-five  per  centum 
ad  valorem;  boot,  shoe,  and! 
corset  lacing  made  of  cot- 
ton or  other  vegetable  fiber, 
twenty- five  cents  per  pound 
and  fifteen  per  centum  ad 
valorem;  labels,  for  gar- 
ments or  other  articles  com- 
posed of  cotton  or  other 
vegetable  fiber,  fifty  centa 
per  pound  and  thirty  x)er 
centum  ad  valorem. 

839.  Laces,  lace  window 
curtains,  tidies,  pillow 
shams,  bed  sets,  insertlngs, 
flouncings,  and  other  lace- 
articles;  handkerchiefs,  nap- 
kins, wearing  apparel,  and 
other  articles,  made  wholly 
or  in  part  of  lace,  or  in 
imitation  of  lace;     nets  or 
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handkerchief!,  and  article! 
made  wholly  or  in  part  of 
lace,  rufflings,  tuckings,  or 
ruchlng,  all  of  the  above- 
named  articles,  composed  of 
flax,  Jute,  cotton,  or  other 
vegetable  fiber,  or  of  which 
these  substances  or  either 
of  them  or  a  mixture  of  any 
of  them  is  the  component 
material  of  chief  value,  not 
specially  provided  for  in 
this  act,  sixty  per  centum 
ad  valorem:  Provided,  that 
articles  of  wearing  apparel, 
and  textile  fabrics,  when 
embroidered  by  hand  or  ma- 
chinery, and  whether  spe- 
cially or  otherwise  provid- 
ed for  in  this  act.  shall  not 
pay  a  less  rate  of  duty  than 
that  fixed  by  the  respective 
paragraphs  and  schedules  of 
this  act  upon  embroideries 
of  the  materials  of  which 
they  are  respectively  com- 
posed. 


tides  made  wholly  or  in  part 
of  lace,  rufflings,  tuckings,  or 
ruchings,  all  of  the  above- 
named  articles,  composed  of 
flax.  Jute,  cotton,  or  other 
vegetable  flber,  or  of  which 
these  substances  or  either 
of  them,  or  a  mixture  of 
any  of  them,  is  the  compo- 
nent material  of  chief  val- 
ue, not  specially  provided 
for  in  this  act,  flfty  per 
centum  ad  valorem. 


nettings.  Tells  and  Tellings, 
etamlnes,  vitrages,  neck 
rufflings,  ruchings,  tuck- 
ings, flutings,  and  quiltings; 
embroideries  and  all  trim- 
mings. Including  braids, 
edgings,  insertings,  floun- 
clngs,  galloons,  gorings  and 
bands:  wearing  apparel, 
handkerchiefs,  and  other 
articles  or  fabrics  embroid- 
ered in  any  manner  by 
hand  or  machinery,  wheth- 
er with  a  letter  monogram 
or  otherwise;  tamboured  or 
appliqued  articles,  fabrics 
or  wearing  apparel;  hem- 
stitched or  tucked  floun- 
clngs  or  skirtings,  and  arti- 
cles made  wholly  or  in  part 
of  rufflings,  tuckings  or 
ruchings,  all  of  the  forego- 
ing, composed  wholly  or  in 
chief  value  of  flax,  cotton, 
or  other  vegetable  flber  and 
not  elsewhere  specially  pro- 
vided for  in  this  act,  wheth- 
er composed  in  part  of  in- 
dia-rubber or  otherwise, 
sixty  per  centum  ad  valo- 
rem: Provided,  that  no 
wearing  apparel  or  other  ar- 
ticle or  textile  fabric,  when 
embroidered  by  hand  or  ma- 
chinery, shall  pay  duty  at 
a  less  rate  than  that  im- 
posed in  any  schedule  of 
this  act  upon  any  embroid- 
eries of  the  materials  of 
which  embroidery  is  com- 
posed. 

Bindings  appeared  for  the  first  time  in  the  act  of  1897.  when  they  were  In- 
serted in  paragraph  320.  Braids  at  the  same  time  were  inserted  in  paragraph 
339.  In  the  provisions  of  the  acts  of  1890  and  1894  the  word  *'braid'*  appeared 
without  words  of  limitation.  In  paragraph  339  it  Is  followed  by  the  restric- 
tion "not  elsewhere  specially  provided  for  in  this  act"  The  articles  In  the 
paragraphs  at  the  head  of  the  parallel  column  (paragraph  354  of  the  act  of 
1890;  paragraph  263  of  the  act  of  1894,  and  paragraph  320  of  the  act  of  1897) 
are  primarily  articles  of  utility,  not  inappropriately  designated  in  the  brief  of 
the  importer  as  "notions.**  The  other  paragraphs  embrace  articles  which  are 
primarily  for  the  purpose  of  ornamentation. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel,  and  J. 
Stuart  Tompkins  and  George  J.  Puckhafer,  on  the  brief),  for  import- 
ers. 

J.  Osgood  Nichols,  for  the  United  States. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 


NOYES,  Circuit  judge  (after  stating  the  facts  as  above).  The 
merchandise  in  question  consists  of  narrow  woven  strips  bearing 
"featherstitch"  or  "herringbone"  ornamentation.  Their  practical  use 
is  to  cover  seams.  They  are  inexpensive,  and  are  largely  used  in  mak- 
ing infants'  clothing  and  underwear.  The.  featherstitch  ornamentation 
improves  the  appearance  of  the  garment,  and  is  added  for  that  purpose. 
But  the  primary  purpose  of  the  article  is  one  of  utility. 

This  article  has  borne  various  names,  such  as  "seam  binding," 
"featherstitch  binding/'  "featherstitch  tape,"  etc.;    but  the  name  by 
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which  it  has  usually  been  called  is  "featherstitch  braid."  Indeed,  while 
the  article  is  not  braided,  but  woven,  we  should  have  little  difficulty 
in  adopting  the  conclusion  of  the  Circuit  Court  and  of  the  Board  of 
Appraisers  that  prior  to  1897  it  was  generally  commercially  designated 
as  "featherstitch  braid."  But  this  is  not  a  case  in  which  the  finding 
of  a  commercial  designation  carries  us  far.  The  question  is,  not 
whether  the  articles  are  braids,  but  whether  they  are  braids  not  else- 
where specially  provided  for  in  the  act.  Manifestly  commercial  desig-, 
nation  can  have  no  bearing  upon  the  latter  inquiry.  It  cannot  be  said 
that  the  phrase  "braids  not  otherwise  specially  provided  for"  had  any 
commercial  meaning— different  from  the  common  understanding— in- 
cluding this  merchandise.  The  articles  may  be  called  "featherstitch 
braids";  but,  if  some  braids  are  bindings,  it  is  not  inconsistent  with 
the  commercial  designation  to  assess  them  under  the  binding  para- 
graph. 

Had  this  question  arisen  under  the  tariff  acts  of  1890  or  1894,  the 
situation  would  be  entirely  different.  As  we  have  seen,  the  word 
"braid"  was  used  in  those  acts  without  words  of  limitation  or  quali- 
fication. If  in  a  case  under  either  of  those  acts  it  had  been  shown  that 
an  article  was  commercially  known  as  a  "braid,"  it  would  have  neces- 
sarily brought  it  within  the  statute.  But  an  article  is  not  necessarily 
brought  within  paragraph  339  by  showing  that  it  is  a  braid.  It  may 
be  a  braid  without  question — may  have  been  made  upon  a  braiding 
machine ;  but,  if  it  is  more  specially  provided  for  elsewhere,  it  is  not 
included.  Accepting  the  commercial  designation  of  these  articles  as 
featherstitch  braids,  we  only  reach  the  conclusion  that  they  should  be 
classified  under  paragraph  339  if  they  are  not  more  specifically  pro- 
vided for  elsewhere. 

Now,  the  following  definition  of  the  word  "binding"  appears  in  the 

Standard  Dictionary : 

**A  braid  or  strip  folded  and  sewed  on  the  edge  of  any  fabric,  or  sewed  over 
the  place  where  two  parts  are  Joined,  so  as  to  protect  and  secure  the  parts  cov- 
ered by  It" 

It  thus  appears  that  a  binding  may  be  a  braid  used  or  adapted  to  be 
used  for  a  particular  useful  purpose.  Many  kinds  of  braid  are  not 
adapted  to  this  use.  They  are  employed  for  ornamental  purposes  sole- 
ly. Braids  of  this  character  should  be  classified  under  paragraph  339. 
And,  as  we  have  seen,  this  classification  would  be  especially  appropri- 
ate, as  that  paragraph  and  those  corresponding  to  it  in  the  earlier  acts 
have  always  applied  particularly  to  articles  of  ornamentation.  But 
these  featherstitch  braids,  being  used  for  the  purpose  of  binding  seams, 
are,  in  our  opinion,  the  kind  of  braids  properly  called  bindings.  And 
we  think  that  it  may  fairly  be  assumed  that,  when  Congress  inserted 
the  word  "bindings"  in  the  "notions"  paragraph  and  transferred  the 
wokI  "braid"  to  3ie  "trimmings"  paragraph  with  words  of  qualifica- 
tion, it  intended  to  embrace  in  the  latter  paragraph  only  such  braids 
as  were  not  bindings.  If  the  articles  are  bindings,  as  well  as  braids, 
the  provision  in  the  "notions"  paragraph  is  the  more  specific.  Bind- 
ings are  embraced  without  the  words  of  restriction  or  qualification. 
These  articles  as  bindings  are  necessarily  included,  and  they  are  spe- 
cially provided  for  elsewhere  than  in  paragraph  339. 
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This  discussion  of  the  case  upon  principle  leads  us  to  the  conclusiow 
that  the  merchandise  should  have  been  assessed  for  duty  as  bindings 
under  paragraph  320;  and  we  reach  no  different  result  from  an  ex- 
amination of  other  cases,  although  the  question  of  the  classification 
of  this  merchandise  has  been  before  the  courts  several  times  and  con- 
flicting decisions  have  been  rendered.  In  the  case  of  In  re  Dieckerhoflf 
(C.  C.)  54  Fed.  161,  it  was  held  that  these  articles  were  dutiable  as 
cotton  braids  under  the  section  of  the  act  of  1890  first  quoted,  and  not 
as  cotton  trimmings  under  the  second  section  quoted.  This  decision,, 
however,  has  no  special  bearing  upon  the  question  now  under  con- 
sideration because,  as  we  have  seen,  bindings  were  not  provided  for  in 
the  act  of  1890.  Featherstitch  braids  may  well  not  be  trimmings  with- 
in the  ornamental  article  paragraph  of  the  earlier  act  and  yet  be  bind- 
ings within  the  useful  article  paragraph  of  the  act  of  1897. 

The  government,  however,  insists  that  in  view  of  the  DieckerhofF 
decision  it  must  be  presumed  that,  when  Congress  used  the  word 
"braids"  in  the  act  of  1897,  it  intended  that  it  should  apply  to  feather- 
stitch braids.  As  just  pointed  out,  however,  all  that  that  case  held  was 
that  the  articles  were  braids  and  not  trimmings.  It  did  not  hold  that 
they  were  not  bindings.  And  Congress  used  the  word  "braid"  only 
with  words  of  qualification.  We  see  no  force  in  the  contention.  Aside 
from  the  Dieckerhoflf  decision  under  the  act  of  1890  the  question  here 
presented  has  been  decided  both  ways  by  the  Circuit  Court.  In  Stein- 
hart  V.  United  States  (C.  C.)  121  Fed.  442,  it  was  held  that  the  ar- 
ticles, if  braids,  were  bindings  also,  and  therefore  dutiable  under  para- 
graph 320.  This  decision  was  followed  in  The  Hague  Case  which  docs 
not  appear  in  the  Federal  Reporter.*  In  the  case  of  Von  Baur  v.  United 
States  (C.  C.)  141  Fed.  439,  the  question  was  again  presented  and  de- 
cided the  other  way.  The  opinion  of  the  board  holding  that  the  arti- 
cles were  braids  under  paragraph  339  was  affirmed  without  opinion  by 
the  Circuit  Court.  We  find  the  reasoning  in  the  Steinhart  decision 
persuasive,  and,  for  reasons  already  stated,  fail  to  find  that  the  addi- 
tional evidence  requires  any  diflferent  conclusion. 

The  decision  of  the  Circuit  Court  is  reversed 


(172  Fed.  346.) 

CANADIAN  NORTHERN  RT.  CO.  v.  WALKER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  12,  1909.) 

No.  2,950. 

t 
f 

1.  Masteb  and  Sebvant  (H  135, 137*) — Methods  of  Operation  Discbetionabt 
— Reasonable  Selection  Not  Neolioencs. 

A  railroad  company,  which  selects  a  customary  method  of  operation  or 
construction  which  Is  neither  palpably  unreasonable  nor  clearly  danger- 
ous, owes  Its  servants  no  duty  to  adopt  a  different  method,  and  it  is  not 
gallty  of  negligence  for  a  failure  to  do  so. 

Its  officers  have  and  must  exercise  discretion  and  Judgment  in  the  se- 
lection of  such  methods,  and  their  decisions  of  doubtful  questions 

1  No  opinion  filed. 
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^rding  such  matters  are  presumptively  ri^ht  and  may  not  be  held  to 
constitute  actionable  negligence,  in  the  absence  of  dear  proof  to  that  effect. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  271 ; 
Dec.  Dig.  §§  135,  137.* 

Duty  of  railroad  companies  to  furnish  safe  appliances,  see  note  to  Fel- 
ton  V.  Bullard,  37  C.  C.  A.  a] 

2.  Masteb  and  Sebvant  (§  111*) — Railboad  Companies  not  Liable  fob  Neg- 

ligence OF  Shippebs  in  Removing  Means  of  Loading. 

A  railroad  company  is  not  liable  to  its  servants  for  the  negligence  of 
shippers  in  their  use  and  removal  of  instrumentalities  for  loading  and 
unloading  cars  which  form  temporary  obstructions  to  the  safe  movement 
of  the  cars. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §•§  215- 
217 ;  Dfec.  Dig.  §  IIL*] 

3.  Master  and  Sebvant  (8  111*) — ^Leaving  Duty  to  Remove  Means  of  Load- 

ing to  Shippebs  Not  Negligence. 

A  railroad  company  is  not  guilty  of  negligence  because  it  leaves  to 
6hii^)er8  who  use  them  the  duty  of  removing  from  its  cars  necessary  in- 
strumentalities for  loading  or  unloading  them  which  form  temporary  ob- 
structions near  them,  and  to  its  servants  who  move  the  cars  the  duty  to 
see  that  loading  or  unloading  is  not  in  progress  Just  before  they  start  the 
cars. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i§  215- 
217 ;  Dec.  Dig.  §  111.*] 

4.  Masteb  and  Sebvant  (§  278*) — ^Facts— Conclusion— Safe  Place  to  Wobk. 

A  railroad  company  provided  a  cattle  pen,  a  platform,  and  means  to 
form  a  temporary  chute  from  the  pen  to  the  door  of  the  car  to  enable 
shippers  to  load  stock  into  the  car.  A  gate  which  opened  from  the  pen 
upon  the  platform  formed,  when  open,  one  side  of  this  chute  and  ex- 
tended to  within  four  or  five  inches  of  the  car.  The  company  left  the 
duty  of  loading  and  unloading  their  stock  and  of  closing  this  gate  when 
they  had  completed  their  work  to  the  shippers,  and  the  duty  to  ascertain, 
just  before  the  cars  were  started,  whether  or  not  any  loading  or  unload- 
ing was  in  progress  to  the  plaintiff.  He  could  not  have  discharged  that 
duty  without  learning  that  the  gate  was  open.  He  did  not  discharge  that 
duty.  He  knew  the  method  of  using  the  gate,  and  that  if  it  was  open  it 
would  strike  one  riding  on  the  ladder  on  the  side  of  one  of  the  cars  toward 
the  gate;  but  he  did  not  think  of  the  gate,  and  when  he  had  failed  to 
make  his  inspection,  and  the  cars  started,  he  rode  along  on  the  side  of  the 
ladder  of  one  of  them  until  the  open  gate  knocked  him  off. 

Held,  the  company  was  not  guilty  of  any  lack  of  ordinary  care  to  provide 
the  plaintiff  with  a  reasonably  safe  place  in  which  to  discharge  the  duties 
of  his  employment 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {§  954- 
072 ;  Dec.  Dig.  S  278.*] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Pierce  Butler  (How,  Butler  &  Mitchell  and  Clark,  Sweatman  & 
Mclntyre,  on  the  brief),  for  plaintiff  in  error. 
Humphrey  Barton,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
POLLOCK,  District  Judge. 
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SANBORN,  Circuit  Judge.  At  about  11  o'clock  on  the  dark  rainy 
night  of  August  15,  1907,  the  plaintiff  below,  a  switchman  in  the  em- 
ployment of  Canadian  Northern  Railway  Company,  the  defendant  be- 
low, was  knocked  off  of  a  ladder  on  the  side  of  a  freight  car  by  the  end 
of  an  open  gate  which,  when  open,  formed  one  of  the  sides  of  a  cattle 
chute  and  when  shut  closed  an  opening  in  a  cattle  pen  in  the  yards 
of  the  company  at  Winnipeg.  He  recovered  a  judgment  against  the 
defendant,  which  his  counsel  seeks  to  sustain  on  the  ground  that  there 
was  substantial  evidence  that  the  company  failed  to  furnish  a  suitable 
fastening  for  the  gate,  and  that  it  did  not  provide  a  gateman  or  make 
any  other  provision  to  close  the  gate  and  keep  it  closed  when  shippers 
were  not  loading  or  unloading  stock,  and  that  for  these  reasons  it 
failed  to  exercise  ordinary  care  to  furnish  the  defendant  in  error  with 
a  reasonably  safe  place  in  which  to  work. 

The  only  evidence  concerning  the  fastening  was  testimony  that 
the  company  had  so  placed  a  strand  or  hoop  of  wire  upon  the  post 
against  which  the  swinging  end  of  the  gate  shut  that  this  strand  could 
be  dropped  over  the  post  in  that  end  of  the  gate  in  such  a  way  that 
it  would  hold  the  gate  closed,  and  the  testimony  of  one  witness  who 
said  that  this  wire  would  hold  the  gate  when  the  wind  was  not  blow- 
ing, that  it  was  liable  to  work  off  the  top  of  the  gate  post,  but  that 
he  had  never  known  it  to  do  so.  The  legal  presumption  and  the  proof 
were  therefore  that  the  company  provided  a  strand  of  wire  that  would 
hold  the  gate  closed.  The  mere  opinion  of  a  single  witness,  who  nev- 
er saw  the  wire  work  off  the  top  of  the  gate  post  and  never  knew 
that  it  ever  did  so,  that  it  was  liable  to  do  so,  constituted  no  substan- 
tial evidence  that  this  fastening  was  not  adequate,  or  that  the  company 
was  guilty  of  any  breach  of  duty  here,  and  no  judgment  for  its  neg- 
ligence can  stand  upon  a  foundation  so  flimsy. 

Was  the  company  guilty  of  any  breach  of  duty  to  the  plaintiff  be- 
cause it  furnished  no  gateman  and  made  no  other  provision  to  close 
the  gate  and  keep  it  closed  when  shippers  were  not  loading  or  unload- 
ing their  stock?  The  true  answer  to  this  inquiry  is  conditioned  by 
the  facts  of  the  case  in  hand,  and,  if  we  resolve  all  conflicts  in  the 
testimony  and  all  doubtful  inferences  in  favor  of  the  plaintiff,  those 
facts  are  these:  On  the  north  side  of  a  spur  track  in  the  company's 
yard  were  two  cattle  chutes  and  platforms,  and  west  of  these  a  plat- 
form for  loading  general  merchandise.  Cars  were  usually  placed  on 
this  track  daily  to  be  unloaded  and  loaded  over  these  platforms.  They 
were  pulled  out  toward  the  east  once  every  night  between  the  hours 
of  10  p.  m.  and  1  a.  m.  that  they  might  be  attached  to  a  train  which 
departed  at  1:15  a.  m.  Shippers  were  accustomed  to  load  the  cars 
as  late  in  the  night  as  they  could  do  so  and  get  through  their  work 
before  the  cars  were  taken  away.  Hence  it  became  necessary  for  the 
servants  of  the  company  who  took  the  cars  out,  and  it  was  their  duty, 
to  inspect  the  cattle  chutes  and  platforms  just  before  they  moved  the 
cars  in  order  that  they  might  be  certain  that  no  loading  or  unloading 
was  in  progress  and  that  the  cars  were  clear.  The  accident  occurred 
at  the  west  cattle  chute.  This  chute  was  upon  a  platform  which  ex- 
tended from  a  cattle  pen  to  about  10  inches  from  the  car  and  was  up- 
on about  the  same  plane  as  the  floor  of  the  car.    Gang  or  toe  planks 
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were  provided  to  cover  the  space  between  the  platform  and  the  car 
which  were  placed  for  the  cattle  to  walk  upon  and  were  subsequently 
removed  by  the  shippers.  A  permanent  fence  about  five  feet  high 
reached  from  the  post  against  which  the  gate  closed  to  a  point  about 
three  feet  distant  from  the  car,  and  this  fence  and  loose  boards,  which 
were  placed  by  the  shippers  between  it  and  the  car  before  they  load- 
ed or  unloaded  cattle,  formed  the  east  side  of  the  chute,  while  the 
gate,  when  open,  extended  to  within  four  or  five  inches  of  the  car  and 
formed  its  west  side.  The  shippers  uniformly  placed  the  loose  boards 
and  opened  the  gate  to  load  and  unload  their  stock  and  removed  the 
boards  and  swung  the  gate  out  of  the  way  of  the  cars  and  closed  it 
after  they  had  completed  their  work  of  loading  or  unloading. 

The  plaintiflf  entered  the  employment  of  the  company  as  a  member 
of  a  night  crew  in  this  yard  on  November  24,  1906,  and  worked  there 
with  the  exception  of  four  days  until  the  accident  on  August  15,  1907. 
In  order  of  their  rank  those  connected  with  the  work  in  which  the 
plaintiff  was  engaged  were  the  yardmaster,  the  foreman,  the  engineer, 
the  man  who  followed  and  coupled  and  uncoupled  the  engine,  and 
the  fieldman,  whose  duty  it  was  to  inspect  the  platforms,  cattle  chutes, 
and  cars  just  before  the  latter  were  taken  off  this  spur  track,  and  to 
see  that  no  loading  or  unloading  was  in  progress.  At  the  time  of 
the  accident  the  plaintiff  was  this  fieldman.  He  had  followed  the 
engine  in  this  yard  from  November  until  July,  had  then  been  foreman, 
and  on  the  day  of  the  accident  one  Rice  had  been  made  the  foreman 
and  he  had  become  the  fieldman.  He  had  frequently  watched  and 
waited  for  the  shippers  when  they  were  loading  cars  and  had  seen 
them,  after  they  finished  their  loading  or  unloading,  remove  the  gang 
planks  and  the  loose  boards  on  the  east  side  of  the  chute  and  swing 
the  gate  out  of  the  way  of  the  car  and  tip  the  toe  planks  toward  it. 
He  knew  that  different  shippers  used  the  gate  and  planks  on  different 
nights  to  guide  stock  into  the  cars,  that  if  the  gate  was  open  it  would 
strike  one  riding  past  it  on  the  ladder  upon  the  side  of  a  car  toward 
the  gate,  and  that  the  only  way  to  determine  whether  or  not  shippers 
were  loading  or  unloading  stock,  and  whether  or  not  the  side  of  the 
train  was  clear  of  temporary  obstructions  therefrom,  was  to  inspect 
the  platforms  and  the  cars  just  before  the  latter  were  started.  He 
testified  that  when  he  was  foreman  he  directed  some  one  of  his  crew, 
usually  the  fieldman,  to  make  such  an  inspection  to  ascertain  whether 
or  not  there  was  any  loading  or  unloading  in  progress,  to  see  that 
the  car  doors  were  shut,  the  gang  planks  out,  and  everything  clear 
before  they  started  the  cars,  but  that  he  never  instructed  him  to  see 
whether  or  not  the  gate  was  closed. 

On  August  13,  1907,  two. days  before  this  accident,  he,  then  the 
foreman,  and  his  crew  injured  a  horse  by  taking  the  cars  out  while 
a  shipper  was  loading  them,  and  the  yardmaster  rebuked  the  plain- 
tiff and  instructed  him  to  go  personally  thereafter  and  see  if  any  stock 
was  being  loaded  or  unloaded  before  the  cars  were  moved.  On  the 
night  of  the  accident  the  yardmaster  told  him  to  help  his  new  fore- 
man as  much  as  he  could,  and  about  an  hour  before  the  accident  his 
foreman  told  him  to  be  careful  about  this  inspection.  It  was  the 
custom  for  the  fiddman  to  make  the  inspection,  then  to  shout  or  sig- 
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nal  to  the  foreman  or  some  member  of  the  crew  to  the  effect  that  the 
train  was  clear,  and  for  the  engineer  to  start  the  cars  easterly  on  the 
spur  track  upon  the  receipt  of  that  signal,  but  not  before.  There 
were  six  or  seven  cars  on  the  track  when  the  foreman  told  the  plain- 
tiff that  they  would  pull  them  out,  and  the  plaintiff  went  to  one  of 
the  cars  near  the  cattle  chute  where  the  accident  happened,  mounted 
that  car,  released  a  brake,  walked  along  the  top  of  the  train,  and 
went  down  on  the  north  side  of  one  of  the  cars  to  the  ground  at  a 
point  west  of  the  westerly  cattle  chute  for  the  purpose  of  inspecting 
the  platforms  and  the  cattle  chutes  to  learn  whether  or  not  there  was 
any  loading  or  unloading  in  progress.  He  testified  at  one  time  that 
the  night  was  so  dark  that  he  could  not  see  from  the  top  of  the  train 
whether  or  not  loading  was  proceeding,  and  at  another  time  that  he 
could  have  seen  whether  or  not  loading  was  going  on,  whether  or 
not  the  car  door  was  open,  and  whether  or  not  the  gate  was  open  by 
bending  down  and  swinging  his  lantern  over  the  side  of  the  car.  He 
did  not,  however,  endeavor  to  pursue  the  latter  course  and  did  not 
inspect  the  platforms  or  the  chutes  before  he  descended  to  the  ground. 
He  intended  to  walk  over  the  platforms  and  to  inspect  them  with  his 
lantern  so  that  he  could  be  certain  that  no  loading  or  unloading  was 
proceeding,  and  after  he  had  done  this  to  give  the  signal  for  the 
engineer  to  pull  the  cars  off  of  the  spur  track.  Just  as  he  stepped  upon 
the  ground  the  other  members  of  his  crew  moved  the  cars  east  with- 
out waiting  for  his  signal.  He  pulled  himself  up  on  the  side  ladder 
of  one  of  the  cars.  At  first  he  thought  that  his  fellow  servants  were 
coupling  the  engine  to  the  cars,  and  that  they  would  not  take  the  lat- 
ter off  the  spur  track ;  but,  as  they  proceeded,  he  thought  that  the  fore- 
man must  have  made  the  inspection  himself;  but  the  thought  never 
occurred  to  him  that  the  gate  might  be  open,  and  he  rode  along  the 
side  of  the  car  until  he  came  into  collision  with  it  and  was  knocked  off. 

The  law  imposed  upon  the  railroad  company  the  duty  to  receive 
and  carry  stock  in  its  cars  at  reasonable  rates  and  to  furnish  to  ship- 
pers pens,  platforms,  and  cattle  chutes,  by  means  of  which  they  could 
load  and  unload  their  cattle  with  reasonable  facility.  It  imposed  upon 
the  shippers  the  duty  to  exercise  reasonable  care  to  load  and  unload 
their  stock  in  such  a  manner  and  to  so  use  and  leave  the  means  fur- 
nished by  the  company  for  that  purpose  that  no  unnecessary  injury 
would  be  inflicted  upon  the  company  or  upon  its  servants  thereby. 

A  "railroad,"  including  in  that  term  the  tracks,  platforms,  instru- 
mentalities, and  equipment  furnished  by  its  owners  to  carry  freight 
and  passengers,  is  a  vast  machine,  and  it  is  at  the  same  time  a  place 
for  the  servants  of  the  company  to  work.  It  is  the  duty  of  a  railroad 
company  to  exercise  ordinary  care  to  provide  and  to  maintain  a  rea- 
sonably safe  machine  for  this  purpose ;  but  the  faithful  discharge  of 
this  duty  does  not  require  it  to  protect  its  servants  against  the  effects 
of  their  own  negligence  or  against  the  negligence  of  third  parties  in 
the  use  of  this  machine  and  place.  On  the  other  hand,  it  is  the  duty 
of  the  servants  to  whom  the  use  of  such  a  machine  and  place  is  in- 
trusted to  exercise  ordinary  care  to  so  use  the  machine  and  place  that 
it  may  not  be  rendered  dangerous  to  them,  to  the  company,  or  to  its 
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customers,  by  reason  of  its  use.    American  Bridge  Company  v.  Seeds, 
144  Fed.  605,  611,  75  C.  C.  A.  407,  413,  H  L.  R.  A.  (N.  S.)  1041. 

A  railroad  company  is  not  liable  to  its  servants  for  the  negligence 
of  its  shippers  or  customers,  because  they  are  not  its  servants  and  it 
has  no  power  to  control  or  direct  them  in  their  acts  of  loading  or 
unloading  their  property  (Brady  v.  Chicago  Great  Western  Ry.  Co., 
52  C.  C.  A.  48,  55,  114  Fed.  100,  107,  57  L.  R.  A.  712;  Standard  Oil 
Co.  v.  Parkinson,  82  C.  C.  A.  29,  30,  152  Fed.  681,  682),  because 
their  negligence  is  not  the  natural  and  probable  consequence  of  their 
use  of  the  railroad  or  of  the  instrumentalities  furnished  to  them  to 
enable  them  to  use  it  (Burt  v.  Advertiser  Newspaper  Co.,  154  Mass. 
238,  247,  28  N.  E.  1,  13  L.  R.  A.  97),  and  because  the  danger  from 
their  negligence  is  one  of  the  ordinary  risks  of  the  operation  of  the 
railroad  which  the  servants  of  the  company  assume. 

A  railroad  company  is  not  liable  to  its  servants  for  their  own  neg- 
ligence in  the  use  and  the  operation  of  the  railroad,  because  such  neg- 
ligence is  a  breach  of  their  primary  duty  to  the  company  and  to  its 
customers,  the  risk  of  which  each  employe  by  his  acceptance  of  the 
service  assumes. 

The  legal  presumption  is  that  this  railroad  company  furnished  a 
reasonably  safe  place  for  the  defendant  in  error  to  work  and  reason- 
ably safe  instrumentalities  with  which  the  shippers  might  load  and 
unload  their  stock.  There  is  evidence  which  tends  to  prove  that  the 
injury  in  this  case  was  caused  either  by  the  negligence  of  some  ship- 
per who  left  the  g^te  open  when  he  finished  his  work  of  loading  or 
unloading  stock,  or  by  the  act  or  negligence  of  some  person  unknown, 
or  by  the  negligence  of  the  fellow  servants  of  the  plaintiff  who  start- 
ed the  cars  before  he  had  made  his  inspection  and  had  given  them  the 
signal  to  move  them,  or  by  the  negligence  of  the  plaintiff  himself, 
who  failed  to  discharge  his  specific  duty  to  inspect  the  platforms  and 
chutes  before  the  cars  started,  and  who  rode  along  on  the  side  lad- 
der of  one  of  the  cars  when  he  knew,  but  failed  to  think,  that  if  the 
gate  was  open  it  would  strike  him  and  knock  him  from  the  car.  The 
railroad  company  is  not  liable  to  the  plaintiff  for  any  of  these  breach- 
es of  duty.  His  counsel,  however,  argues  that  the  company  owed  his 
client  the  duty  to  f  umi§h  a  gateman  or  to  make  some  other  provision 
to  dose  the  gate  and  to  keep  it  closed  when  stock  was  not  being  load- 
ed or  unloaded,  and  that  its  failure  so  to  do  constituted  actionable 
negligence.  It  is  common  knowledge,  however,  that  the  loading  and 
unloading  of  cars,  the  use  of  gang  planks,  cattle  chutes,  heavy  wag- 
ons, and  other  instrumentalities  for  this  purpose  in  or  so  near  to 
freight  cars  that  the  movement  of  the  latter  during  the  process  would 
be  dangerous  to  all  concerned  and  the  subsequent  removal  of  these 
instrumentalities  after  the  work  of  loading  or  unloading  is  complet- 
ed is  usually  intrusted  to  the  shippers,  and  that  the  duty  to  see  that 
cars  thus  loaded  or  unloaded  are  clear  of  these  temporary  but  neces- 
sary obstructions  before  they  are  moved,  is  ordinarily  imposed  upon 
the  servants  of  the  railroad  company  who  take  the  cars  from  the  load- 
ing tracks.  The  swinging  gate  provided  with  a  wire  hoop  to  hold  it 
closed  away  from  the  cars  when  shippers  were  not  loading  or  unload- 
ing stock  and  capable  of  forming  one  side  of  the  cattle  diute  during 
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the  loading  or  unloading,  and  the  loose  boards  to  extend  the  perma- 
nent fence  to  the  car  on  the  other  side  of  the  chute  were  convenient 
and  facile  means  of  making  the  necessary  temporary  lane  to  guide 
the  cattle  from  the  pen  to  the  car,  and  the  gate  was  not  more  dan- 
gerous or  less  necessary  than  the  loose  boards  and  the  gang  planks. 

Railroad  companies  have,  and  they  must  exercise,  necessarily,  judg- 
ment and  discretion  in  determining  the  methods  of  the  construc- 
tion, use,  and  operation  of  their  railroads,  and  there  is  a  wide  field 
here  where  their  decisions  of  doubtful  questions  in  the  affirmative  or 
negative  cannot  be  and  ought  not  to  be  held  to  disclose  any  want  of 
ordinary  care  or  any  breach  of  duty.  It  was  as  reasonable  to  believe 
that  ordinary  care  would  be  exercised  to  remove  such  temporary  ob- 
structions by  shippers  who  were  pecuniarily  interested  that  their  stock 
or  property  should  not  be  derailed  and  injured  by  them,  and  that  rea- 
sonable care  would  be  exercised  to  see  that  the  cars  were  clear  of  such 
obstructions  before  they  were  started  by  the  servants  of  the  company 
who  moved  them  and  were  in  danger  of  injury  if  such  obstructions  re- 
mained too  near  to  the  cars,  as  it  was  to  suppose  that  such  care  would 
be  exercised  by  a  gateman  or  any  other  person  specially  assigned  to 
that  duty  alone.  It  does  not  appear  f  roin  the  nature  of  these  acts,  and 
there  is  no  substantial  evidence,  that  the  method  of  loading  and  unload- 
ing and  of  care  for  the  removal  of  the  accompanying  temporary  ob- 
structions which  this  railroad  company  selected  was  either  unreasona- 
ble or  specially  dangerous.  Skilled  and  experienced  railroad  operators 
are  more  competent  than  jurors  or  judges  to  choose  methods  of  oper- 
ating railroads,  and  when  a  railroad  company,  as  in  this  case,  has  se- 
lected and  adopted  a  customary  method  of  loading  and  unloading  its 
cars  and  of  removing  temporary  obstructions  necessarily  used  in  that 
work,  which  is  neither  palpably  unreasonable  nor  clearly  dangerous, 
it  owes  its  servants  no  duty  to  adopt  a  different  method,  and  it  can- 
not be  held  guilty  of  negligence  because  it  has  not  done  so.  Little 
Rock  &  M.  R.  Co.  V.  Barry,  28  C.  C.  A.  644,  648,  84  Fed.  944,  948,  43 
L.  R.  A.  349 ;  Gilbert  v.  Buriington,  C.  R.  &  N.  Ry.  Co.,  128  Fed. 
529,  531,  63  C.  C.  A.  27,  29. 

There  was  no  substantial  evidence  of  any  negligence  of  the  rail- 
road company  in  this  case,  and  its  request  for  an  instructed  verdict 
in  its  favor  should  have  been  granted. 

The  judgment  below  must  be  reversed,  accordingly,  and  the  case 
must  be  remanded  to  the  court  below,  with  instructions  to  grant  a 
new  trial,  and  it  is  so  ordered. 

VAN  DEVANTER,  Circuit  Judge  (concurring).  Without  assent- 
ing to  all  of  the  legal  propositions  set  forth  in  the  foregoing  opinion, 
I  concur  in  the  judgment  of  reversal,  and  this  for  the  reason  that  the 
personal  testimony  of  the  plaintiff,  as  also  the  evidence  as  a  whole, 
shows  conclusively  that  he  contributed  to  his  injury  by  his  own  neg- 
ligence, and  therefore  is  without  any  right  of  recovery. 
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(172  Fed.  358.) 

In  re  DEMPSTER. 

DEMPSTER  T.  WATERS-PIERCE  OIL  00.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  26,  1909.) 

Nos.  92,  2.947. 

1.  Bankruptcy  (§  100*) — ^Adjudication— Collateral  Attack. 

The  validity  of  an  adjudication  of  bankruptcy  cannot  be  collaterally 
attacked  by  a  creditor  In  a  court  of  another  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  142;  Dec. 
Dig.  §  lOO.*] 

2.  Bankbuptct  (5  11*) — JuBiSDiOTioN  OP  CouRT— Scopi>— Pbopebtt  in  Other 

Districts. 

Under  the  bankruptcy  law  there  are  no  courts  of  primary  and  ancillary 
Jurisdiction ;  but  the  Jurisdiction  of  the  court  which  makes  an  adjudica- 
tion extends  to  all  property  of  the  bankrupt  situated  anywhere  In  iihe 
United  States,  and  it  may  make  such  orders  with  respect  thereto  as  are 
necessary  for  the  preservation,  collection,  and  administration  of  such 
property. 

[Bd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  11 ;  Dec.  Dig. 
%  11.* 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy,  see  note 
to  Bailey  v.  Mosher,  11  O.  C.  A.  313.] 

3.  Bankruptcy  (§§  104,  114*) — Jurisdiction  op  Court— Ancillary  Proceed- 

ings. 

A  court  of  bankruptcy  Is  without  Jurisdiction,  on  a  petition  or  motion 
filed  by  a  receiver  in  bankruptcy  appointed  In  another  district,  to  appoint 
an  ancillary  receiver  or  to  grant  an  Injunction  to  restrain  a  sale  of  prop- 
erty of  the  bankrupt  within  its  district;  its  power  to  entertain  such  a 
petition  or  motion,  or  to  grant  such  relief,  being  limited  to  causes  or  pro- 
ceedings regularly  pending  before  it 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  156,  105; 
Dec.  Dig.  S§  104,  114.*] 

4.  Bankruptcy  (§  115*) — Receivers— Authority  to  Maintain  Plenary  Suit. 

A  receiver  in  bankruptcy,  appointed  under  Bankr.  Act  July  1,  1898,  c. 
541,  i  2  (3),  30  Stat  545  (U.  S.  Comp.  St  1901,  p.  3421),  is  charged  with 
the  duty  of  preserving  the  property  of  the  bankrupt  and  to  that  end, 
where  property  is  situated  at  a  distance  from  the  court  of  his  appoint- 
ment and  is  in  danger  of  being  dissipated  through  sales  by  Judgment  cred- 
itors, which  would  cause  Irreparable  damage  to  the  estate  before  he  can 
apply  to  that  court  he  may  maintain  any  plenary  suit  or  action  necessary 
for  Its  protection  in  the  district  where  the  property  Is  situated. 

[Ed.  Note, — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  165;  Dec. 
Dig.  §  115.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
eastern Division  of  the  Eastern  District  of  Missouri,  in  Bankruptcy. 

On  April  10,  1908,  a  petition  in  Involuntary  bankruptcy  was  filed  in  the  Dis- 
trict Court  for  the  Southern  District  of  New  York,  against  the  Hudson  Valley 
Lead  Company,  a  corporation  organized  under  the  laws  of  that  state,  asking 
that  it  be  adjudged  bankrupt  upon  its  confession  in  writing  that  it  was  in- 
solvent and  unable  to  pay  its  debts.  The  foUowlng  day  the  court  appointed 
Harry  Arnold  receiver  of  the  property  of  the  corporation  and  authorized  him 
to  conduct  its  business.  The  principal  estate  of  the  bankrupt  was  a  lead  mine 
and  machinery  and  other  property  nised  In  working  the  same,  situated  in  South- 
ern MlssourL    A  few  days  prior  to  the  filing  of  the  petition  in  bankruptcy, 
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namely,  Mardi  25, 1906,  the  appellant,  Dempster,  reooyered  a  Judgment  against 
the  bankrupt  in  the  circuit  court  of  Madison  county.  Mo.,  for  $11,380.23,  upon 
which  execution  was  issued  and  levied  upon  a  large  amount  of  the  company's 
real  and  personal  property.  The  sale  was  advertised  to  take  place  April  17th, 
and  if  carried  out  would  have  completely  disrupted  the  business  of  the  corpora- 
tion and  greatly  impaired  the  value  of  the  estate.  On  April  16th  the  creditors 
(among  others  the  Waters-Pierce  Oil  Company)  who  filed  the  petition  in  bank- 
ruptcy in  New  York  and  the  receiver  presented  a  '^petition**  in  the  United  States 
District  Court  for  the  Eastern  District  of  Missouri,  setting  forth  the  proceedings 
in  the  New  York  court,  the  seizure  of  the  property  under  the  execution,  and  the 
imminence  of  the  sale.  It  further  stated  that  the  sale  would  result  in  a  pref- 
erence to  Dempster,  and  waste  and  destroy  the  estate  of  the  bankrupt  This 
petition  was  not  a  bill  in  equity,  and  prayed  for  no  subpoena  or  answer.  It  per- 
tained to  no  suit  or  proceeding  pending  in  the  court  where  it  was  filed,  but 
was  in  effect  a  motion  made  in  no  cause  before  the  court  It  prayed  (1)  for 
the  appointment  of  an  "ancillary"  receiver  to  take  possession  of  the  estate  in 
Missouri ;  and  (2)  for  an  injunction  restraining  Dempster  and  the  sheriff  from 
selling  the  property  on  the  execution.  No  notice  was  served  upon  Dempster  or 
the  sheriff,  but  the  bankrupt  appeared  by  counsel  and  consented  that  the  re- 
lief asked  for  be  granted.  On  the  same  day,  April  16th,  an  ex  parte  order  was 
made  in  accordance  with  the  prayer  of  the  petition.  The  sheriff,  upon  this  or- 
der being  presented  to  him,  turned  the  property  over  to  the  receiver. 

June  19th  Dempster  applied  to  the  trial  court  to  vacate  -its  order,  because 
made  without  Jurisdiction,  and  for  a  return  of  the  property  to  the  sheriff.  Be- 
fore this  date  the  corporation  had  been  adjudicated  a  bankrupt  in  the  original 
proceeding  In  New  York  and  a  trustee  had  been  duly  elected  and  qualified.  He 
appeared  and  answered  the  petition,  not  only  setting  up  the  adjudication  and 
his  own  election,  but  further  stating  that  Dempster  had  appeared  repeatedly 
in  the  federal  court  of  New  York,  and  among  other  things  had  petitioned  that 
court  to  transfer  the  proceeding  to  the  United  States  Court  for  the  Eastern 
District  of  Missouri.  The  matter  came  on  to  be  heard  on  petition  and  answer, 
and  evidence  adduced  by  the  parties.  The  court  entered  an  order  that  the  re- 
ceiver appointed  In  the  DlsMct  Court  in  Missouri  turn  over  to  the  trustee  In 
bankruptcy  appointed  in  the  proceeding  In  New  York  "all  the  property  of  the 
bankrupt  taken  possession  of  by  the  receiver,  but  without  prejudice  to  the 
rights  of  Dempster  to  claim  and  enforce  in  any  court  of  competent  jurisdic- 
tion any  right  or  lien  to  which  he  may  be  entitled  by  reason  of  the  Judgment 
heretofore  rendered  in  the  circuit  court  of  Madison  county.  Mo."  It  was  fur- 
ther ordered  that  the  Injunction  against  Dempster  and  the  sheriff,  restraining 
them  from  interfering  with  the  possession  of  the  ancillary  receiver,  be  con- 
tinued as  to  the  possession  of  the  trustee.  A  review  of  this  order  Is  sought 
both  by  appeal  and  petition. 

H.  J.  Cantwell  and  John  C.  Brown,  for  appellant. 
E.  D.  Anthony,  for  appellees. 

Before  VAN'  DEVANTER,  Circuit  Judge,  and  RINER  and  AMI- 
DON,  District  Judges. 

AMIDON,  District  Judge  (after  stating  the  facts  as  above).  The 
appellant  mainly  contends  that  the  written  admission  of  the  corpora- 
tion that  it  was  insolvent  and  unable  to  pay  its  debts  was  collusive, 
and  that  the  adjudication  in  bankruptcy  in  New  York  was  without  au- 
thority of  law.  This  is  a  collateral  attack  upon  the  judgment  of  the 
New  York  court,  which  cannot  be  permitted.  When  the  petition  in 
bankruptcy  in  that  court  was  filed,  it  was  a  caveat  to  all  the  world, 
and  the  appellant  here  was  thereby  made  a  party  to  that  proceeding. 
If  in  his  judgment  is  was  without  authority  of  law,  or  the  petition 
was  collusive,  it  was  his  duty  to  appear  in  that  court  and  contest  the 
proceeding,  and,  if  dissatisfied  with  the  judgment,  seek  his  redress  by 
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Appeal.  He  cannot  be  heard  to  raise  the  question  collaterally  in  an- 
other court. 

We  are  of  the  opinion,  however,  that  the  entire  proceeding  in  the 
trial  court  was  coram  non  judice.  It  was  definitely  decided  in  this  cir- 
cuit in  the  case  of  In  re  Granite  City  Bank,  137  Fed.  818,  70  C.  C.  A. 
316,  that  under  the  present  bankruptcy  law  "there  are  no  such  things 
in  bankruptcy  proceedings  as  courts  of  primary  and  ancillary  juris- 
diction." The  court  in  which  the  petition  is  filed  has  plenary  jurisdic- 
tion in  bankruptcy  throughout  the  United  States.  Within  that  limit  all 
the  estate  in  the  possession  of  the  bankrupt  or  held  by  another  as  his 
property  is  brought  immediately  within  the  custody  of  the  court  and 
made  subject  to  its  protection.  The  filing  of  the  petition  is  an  attach- 
ment of  the  estate,  and  an  injunction  restraining  any  act  which  will 
interfere  with  its  administration  in  bankruptcy.  This  jurisdiction  is 
national,  and  takes  no  account  of  districts  or  states.  In  re  Wood  and 
Henderson,  210  U.  S.  246,  28  Sup.  Ct.  621,  52  L.  Ed.  1046 ;  In  re 
Williams  (D.  C.)  123  Fed.  321,  approved  by  the  Circuit  Court  of 
Appeals  of  the  Second  Circuit,  in  the  case  of  In  re  Von  Hartz,  142 
Fed.  726,  74  C.  C.  A.  58.  See,  also.  In  re  Williams  (D.  C.)  120  Fed. 
38;  In  re  Schrom  (D.  C.)  97  Fed.  760.  Any  prpceeding  necessary  for 
the  protection  of  the  estate  had  in  any  other  district  must  take  the 
form  of  a  plenary  action  at  law  or  suit  in  equity.  A  petition  or  mo- 
tion, such  as  was  presented  to  the  trial  court,  can  only  be  made  in  an 
action,  suit,  or  proceeding  pending  in  court.  The  appointment  of  a 
receiver  or  the  issuance  of  an  injunction  can  only  be  made  in  some 
cause  properly  before  the  court.  Inasmuch  as  there  was  no  cause  or 
bankruptcy  proceeding  pending  in  the  Eastej-n  District  of  Missouri 
to  which  the  petition  or  motion  here  under  review  could  be  attached 
as  a  provisional  remedy,  the  trial  court  was  wholly  without  jurisdic-* 
tion  to  entertain  the  motion. 

A  contrary  conclusion  is  reached  in  the  cases  of  In  re  Benedict  (D. 
C.)  140  Fed.  55,  and  In  re  Dunseath  &  Son  Co.  (D.  C.)  168  Fed.  973, 
where  the  authorities  are  reviewed.  The  decisions  there  relied  on, 
however,  are  misapprehended.  Sherman  v.  Bingham,  Fed.  Cas.  No. 
12,762,  and  Lathrop  v.  Drake,  91  U.  S.  516,  23  L.  Ed.  414,  were  both 
plenary  suits.  The  former  was  an  action  of  assumpsit,  instituted  by 
declaration  and  summons,  to  recover  money  wrongfully  received  from 
the  bankrupt.  The  latter  was  a  suit  in  equity,  instituted  by  bill  and 
subpoena,  to  set  aside  a  fraudulent  preference.  The  question  raised  in 
these  cases  was  whether  under  Bankr.  Act  March  2,  1867  (14  Stat. 
517,  c.  176),  United  States  courts  had  jurisdiction  of  a  plenary  action 
brought  by  the  trustee  in  any  district  other  than  that  in  which  the  peti- 
tion was  filed,  and  it  was  decided  that  such  jurisdiction  existed.  Such 
suits  are  spoken  of  by  the  court  as  ancillary ;  but  the  word  "ancillary," 
as  there  used,  simply  means  that  the  suits  are  in  aid  of  the  court  of 
bankruptcy  in  collecting  the  assets  of  the  estate.  They  lend  no  counte- 
nance to  the  filing  of  a  petition  or  motion  in  a  court  where  no  cause  is 
pending. 

Under  the  present  bankruptcy  law  the  trustee  is  vested  with  all 
the  property  belonging  to  the  bankrupt,  and  may  pursue  any  remedy 
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available  to  the  owner  of  property.  If  the  property  has  been  reduced 
to  possession,  the  court  of  bankruptcy  can  grant  him  full  relief  in 
the  exercise  of  its  summary  jurisdiction.  If  it  is  held  adversely,  he 
can  only  recover  it  by  plenary  action  or  suit.  The  only  court  in  which 
he  can  proceed  by  petition  or  motion  is  the  court  in  which  the  pro- 
ceeding is  originally  instituted.  In  re  Williams  (D.  C.)  123  Fed.  321 ; 
Ross-Mecham  Foundry  Co.  et  al.  v.  Southern  Car  &  Foundry  Co. 
(D.  C.)  124  Fed.  403 ;  In  re  Von  Hartz,  142  Fed.  726,  74  C.  C.  A.  58. 
The  only  cases  to  the  contrary,  besides  those  mentioned  in  the  pre- 
ceding paragraph,  are  In  re  Peiser  (D.  C.)  115  Fed.  199,  in  which 
the  subject  is  not  in  any  way  discussed,  and  In  re  Sutter  Bros.  (D.  C.) 
131  Fed.  654,  which  must  be  regarded  as  overruled  by  the  case  of  In  re 
Von  Hartz,  142  Fed.  726,  74  C.  C.  A.  58. 

It  does  not  follow,  from  what  we  have  said,  that  the  parties  in  in- 
terest here  were  without  remedy.  The  authority  of  the  bankruptcy 
court  to  appoint  a  receiver  for  the  preservation  of  the  estate  pending 
the  adjudication,  to  authorize  the  receiver  temporarily  to  conduct  the 
business  of  the  alleged  bankrupt,  and  to  make  all  orders  necessary 
for  the  accomplishment  of  those  objects,  applies  to  the  entire  estate 
of  the  bankrupt,  wheresoever  it  may  be  situated  in  the  United  States, 
and  is  not  confined  to  such  property  as  may  be  within  the  district 
wherein  the  petition  in  bankruptcy  is  filed.  In  short,  the  authority  to 
take  precautions  for  the  preservation  of  the  estate  pending  the  ad- 
judication in  bankruptcy  is  quite  as  broad,  territorially  speaking,  as 
is  the  authority  to  collect,  administer,  and  settle  the  estate  after  a 
trustee  is  appointed.  Section  2j  cl.  3,  of  the  bankruptcy  act  (Act  July 
1,  1898,  c.  541,  30  Stat.  545  [U.  S.  Comp.  St.  1901,  p.  3421]),  author- 
izes  the  court  to  appoint  receivers  **for  the  preservation  of  estates,  to 
take  charge  of  the  property  of  bankrupts."  Wherever  the  estate  is  in 
the  United  States,  there  this  jurisdiction  extends.  In  its  exercise  the 
court  may  authorize  the  receiver  to  take  possession  of  property  be- 
longing to  the  estate  wherever  situated,  and  restrain  third  parties 
from  interfering  with  that  possession,  and  may  also  restrain  them 
from  pursuing  remedies  in  other  courts  which  will  conflict  with  the  du- 
ties of  the  receiver.  In  the  recent  case  of  In  re  Muncie  Pulp  Co.,  151 
Fed.  732,  81  C.  C.  A.  116,  the  Circuit  Court  of  Appeals  of  the  Second 
Circuit  held  that  a  court  of  bankruptcy  in  the  Southern  District  of 
New  York  had  power  to  authorize  its  receiver  to  take  possession  of 
real  property  belonging  to  the  estate  in  Arkansas,  and  to  restrain 
creditors  residing  in  that  state  from  prosecuting  actions  in  its  courts 
by  attachment  against  the  property.  Upon  the  authority  of  that  case, 
the  court  of  New  York  in  the  instant  case  had  jurisdiction  to  restrain 
the  execution  sale  now  under  consideration  by  specific  order.  If  the 
pendency  of  that  sale  was  not  discovered  by  the  receiver  until  he 
reached  the  state  of  Missouri,  and  at  a  time  when  it  would  have  been 
too  late  to  apply  to  the  court  of  his  appointment,  there  were  still 
several  courses  open  to  him:  (1)  "He  might  have  applied  to  the  state 
court  out  of  which  the  execution  issued  to  restrain  further  proceed- 
ings thereon,  and  it  would  have  been  the  imperative  duty  of  that 
court,  under  section  11  of  the  bankruptcy  act,  to  grant  the  relief. 
(2)  The  sheriflf  held  the  property  as  the  property  of  the  bankrupt 
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Otherwise  there  would  have  been  no  foundation  for  his  levy.  Clarke 
V.  Larremore,  188  U.  S.  486,  23  Sup.  Ct.  363,  47  L.  Ed.  666.  In  this 
case  the  Supreme  Court  decided  that  money  arising  from  an  execution 
sale  of  the  property  of  the  bankrupt,  while  in  possession  of  the  officer 
making  the  sale,  could  be  arrested  and  reclaimed  by  the  trustee. 
Much  more  could  property  which  is  simply  held  under  a  levy  be 
recovered  on  behalf  of  the  estate.  Holding  the  property  as  the  prop- 
erty of  the  bankrupt,  it  would  have  been  the  duty  of  the  sheriff,  upon 
demand  of  the  receiver,  to  acknowledge  his  right  and  suspend  fur- 
ther proceedings  under  the  writ.  Any  priorities  which  the  creditor 
secured  by  the  levy  would  have  been  fully  protected  in  the  court  of 
bankruptcy.  (3)  If  the  state  authorities  had  refused  to  accede  to 
the  requests  of  the  receiver,  he  could  have  filed  a  plenary  suit  to  en- 
force his  right  to  the  possession  of  the  property  and  to  restrain  its 
dissipation  and  waste  by  the  execution  sale.  It  would  seem  that  the 
United  States  Circuit  Court  would  have  jurisdiction  of  such  a  cause 
as  a  suit  arising  under  the  laws  of  the  United  States,  within  the 
meaning  of  the  judiciary  act.  The  limitations  of  section  23  of  the 
bankruptcy  law  relate  only  to  suits  brought  by  trustees,  and  do  not 
apply  to  suits  by  receivers. 

It  has  been  held  that  a  receiver  in  bankruptcy  has  no  power  to 
maintain  suits  for  the  recovery  of  property  in  the  possession  of  third 
parties  under  a  claim  of  right.  Boonville  National  Bank  v.  Blakey, 
107  Fed.  891,  47  C.  C.  A.  43 ;  In  re  Kolin,  134  Fed.  557,  67  C.  C.  A. 
481;  Guaranty  Title  &  Trust  Co.  v.  Pearlman  (D.  C.)  144  Fed.  550. 
It  would  be  easy  to  press  the  doctrine  of  these  cases  too  far.  It  is 
true,  as  they  hold,  that  the  collection  of  the  estate  belongs  to  the  trus- 
tee ;  but  its  preservation  pending  the  election  of  a  trustee  is  the  duty 
of  the  receiver,  and  in  many  cases  the  property  of  the  bankrupt 
can  only  be  saved  from  dissipation  by  the  receiver's  taking  it  into  his 
immediate  actual  possession.  His  powers  in  preserving  the  estate  are 
larger  than  those  of  a  trustee.  When  necessary  for  its  preservation, 
the  court  may  direct  him  to  take  possession  of  property,  although  the 
same  is  held  adversely  under  a  claim  of  right — property  so  situated 
that  the  trustee  could  only  recover  it  by  a  plenary  action.  This  is  the 
express  holding  of  the  Supreme  Court  in  Bryan  v.  Bernheimer,  181 
U.  S.  188,  21  Sup.  Ct.  557,  45  L.  Ed.  814.  It  is  true  that  in  that  case 
the  party  having  adverse  possession  intervened  ^in  the  bankruptcy 
court  by  petition  for  the  protection  of  his  right.  But  the  Supreme 
Court  declares  broadly  the  power  of  the  receiver  or  marshal  to  take 
possession  of  property  though  held  adversely.  It  quotes  from  the 
case  of  Sharpe  v.  Doyle,  102  U.  S.  686,  26  L.  Ed.  277,  where  the 
court  sustained  the  exercise  of  such  a  power  under  the  act  of  1867 
by  an  officer  proceeding  in  invitum,  and  holds  that  the  doctrine  de- 
clared in  that  case  is  equally  applicable  to  receivers  and  marshals  act- 
ing under  the  present  bankruptcy  law.  See,  also,  Feibelman  v.  Pack- 
ard, 109  U.  S.  421,  3  Sup.  Ct.  289,  27  L.  Ed.  984 ;  In  re  Rochford, 
124  Fed.  182,  59  C.  C.  A.  388.  As  the  Supreme  Court  points  out  in 
Sharpe  v.  Doyle,  this  power  is  indispensable  to  the  preservation  of 
estates.    If  it  did  not  exist,  it  would  be  possible  for  dishonest  bank- 
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rupts  and  those  acting  in  collusion  with  them  to  completely  dissipate 
the  estate.    Homer-Gaylord  Co.  v.  Miller  (D.  C.)  147  Fed.  295. 

Peculiar  circumstances  might  also  exist,  owing  to  the  great  dis- 
tances in  this  country  and  the  wide  distribution  of  estates,  in  which 
it  would  be  impossible  for  the  receiver  to  apply  to  the  court  of  his 
appointment  to  enforce  the  delivery  of  possession  of  property  belong- 
ing to  the  estate  against  persons  refusing  to  acknowledge  his  rights, 
and  when  the  property  would  be  dissipated  and  the  estate  suffer  ir- 
reparable loss  unless  prompt  relief  could  be  obtained.  In  such  a  case 
the  receiver  could,  in  our  judgment,  maintain  any  action  or  suit  neces- 
sary for  the  protection  of  the  estate.  The  authorities  which  hold 
that  a  receiver  in  bankruptcy  has  no  power  to  seize  property  or  main- 
tain suits  for  the  protection  of  the  estate  outside  the  district  of  his 
appointment  confuse  such  a  statutory  receiver  with  the  ordinary  .re- 
ceiver in  chancery.  A  receiver  of  the  latter  class  derives  all  his  pow- 
ers from  the  order  appointing  him,  and  is  confined  to  the  jurisdiction 
of  the  court  from  which  it  Emanates.  A  receiver  in  bankruptcy,  on 
the  contrary,  not  only  derives  his  powers  from  the  statute,  but  the 
jurisdiction  of  the  court  appointing  him,  as  already  explained,  is,  as 
to  such  receiverships,  coextensive  with  the  United  States.  This  dis- 
tinction is  clearly  recognized  in  Booth  v.  Clark,  17  How.  322,  334, 
15  L.  Ed.  164 :  Hale  v.  Allinson,  188  U.  S.  56,  68,  23  Sup.  Ct.  244,  47 
L.  Ed.  380.  While  such  a  receiver  acts  at  all  times  under  the  supervi- 
sion of  the  court,  his  authority  to  maintain  suits  for  the  protection  of 
the  estate  need  not  be  expressly  granted.  It  would  spring  by  implica- 
tion from  the  nature  of  his  duties. 

The  question  brought  to  this  court  in  the  present  case  is  a  naked 
question  of  law  arising  upon  uncontroverted  facts,  and  can  well  be 
dealt  with  under  the  petition  to  revise.  The  appeal  is  therefore  dis- 
missed. 

It  follows,  from  what  we  have  said,  that  in  no  possible  view  of  the 
matter  was  the  court  below  possessed  of  jurisdiction  to  entertain  this 
proceeding.  Its  order  or  decree  must  therefore  be  reversed,  with  a 
direction  to  dismiss  the  petition  or  motion  without  prejudice  to  the 
rights  of  any  of  the  parties  concerned ;  and  it  is  so  ordered. 


(172  Fed.  80&) 

KNICKERBOCKER  STEAMBOAT   CO.  v.   CUSACK. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  30,  1905.) 

No.  100. 

1.  False  Iicpbisonment  (§  7*)--Civiii  Liability— Defenses. 

In  an  action  solely  for  false  Imprisonment,  the  termination  of  the  crimi- 
nal proceedings  Is  Immaterial,  and  It  Is  not  a  defense  that  the  plaintiff 
pleaded  guilty  to  the  charge  made  against  him.  ' 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  §J  5-61* 
79 ;  Dec.  Dig.  S  7*} 

2.  Abbest  (I  63*)  — On  Cbiminal  Chabge  —  Authobitt  to  Abbest  WiTHOirr 

Wabbant. 

Under  Code  Civ.  Proc.  N.  Y.  §  177,  which  allows  an  arrest  by  an  oflBcer 
without  a  warrant  only  for  a  crime  committed  or  attempted  in  his  pres- 
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ence,  or  when  the  person  arrested  has  committed  a  felony,  although  not 
in  his  presence,  or  when  a  felony  has  in  fact  been  committed  and  he  has 
reasonable  cause  for  believing  the  person  arrested  to  have  committed  It, 
the  arrest  without  a  warrant  of  a  person  charged  only  with  a  misdemeanor 
not  committed  In  the  officer's  presence  is  illegal. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent  Dig.  §§  144-15G ;  Dea  Dig. 

8.  False  Imprisonment  (§  8*)— Civil  Liabilixt— Measure  of  Damages. 

Under  the  general  rule  of  damages  in  cases  of  false  imprisonment  that 
the  person  causing  a  wrongful  imprisonment  is  liable  for  all  the  natural 
and  probable  consequences  thereof,  where  the  mate  of  defendant's  vessel 
pointed  out  the  plaintilT,  who  was  a  passenger,  to  an  officer,  and  demanded 
his  arrest,  and  after  the  officer  had  illegally  arrested  him  without  a  war- 
rant and  taken  him  before  a  magistrate  the  mate  filed  a  complaint  against 
him  falsely  charging  him  with  a  criminal  offense,  plaintiff's  imprisonment 
on  such  charge  may  properly  be  regarded  as  a  continuation  of  the  original 
wrong,  for  which  defendant  was  liable  in  damages. 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  H  68- 
73 ;  Dec.  Dig.  §  S,*} 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  defendant  in  the  court  below  brings  this  writ  of  error  to  re- 
view a  judgment  for  the  plaintiff  entered  upon  the  verdict  of  a  jury 
in  the  United  States  Circuit  Court  for  the  Southern  District  of  New 
York. 

Benjamin  Trapnell,  for  plaintiff  in  error. 
Henry  H.  Bowman,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  plaintiff  was  a  passenger  on 
board  the  excursion  steamer  General  Slocum,  belonging  to  the  de- 
fendant, on  an  excursion  trip  from  Paterson,  N.  J.,  to  Rockaway  Beach 
and  return.  There  was  some  fighting  on  the  boat,  in  the  course  of 
which  plaintiff  was  assaulted.  The  mate  of  the  Slocum  separated  the 
parties,  put  the  plaintiff's  assailant  and  some  other  persons  in  the  hold, 
and,  when  the  steamboat  arrived  at  Rockaway  Beach,  pointed  plaintiff 
out  and  directed  a  police  officer  to  arrest  him.  The  officer  took  plaintiff 
to  the  magistrate's  court  at  Far  Rockaway,  where  the  mate  made  a 
complaint  against  him.  The  plaintiff  at  first  pleaded  not  guilty,  but 
afterwards  changed  his  plea  to  guilty,  and  was  fined  $5.  He  did  not 
have  the  money  to  pay  the  fine,  and  he  was  chained  with  some  criminals 
and  put  into  a  van  and  driven  to  Long  Island  City,  where  he  was  put 
in  jail  and  kept  in  confinement  until  the  next  morning,  when  he  was 
discharged.  He  sued  for  this  false  imprisoment,  and  obtained  a  ver- 
dict for  $800  damages. 

The  claim  of  counsel  for  defendant  that  the  plea  of  guilty  in  the 
magistrate's  court  was  a  bar  to  this  action  is  not  well  founded.  The 
authorities  are  practically  unanimous  to  the  effect  that,  in  an  action 
solely  for  false  imprisonment,  the  termination  of  the  criminal  proceed- 
ings is  immaterial.  Newell  on  Malicious  Prosecution,  307;  Burns 
v.  Erben,  40  N.  Y.  463 ;   Hopner  v.  McGowan,  116  N.  Y.  405-410,. 
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22  N.  E.  558;  Barry  v.  Railroad  Co.,  51  App.  Div.  385,  64  N.  Y. 
Supp.  615.  The  New  York  Code  of  Civil  Procedure  allows  the  arrest 
by  an  officer  without  a  warrant  only  for  a  crime  committed  or  at- 
tempted to  be  committed  in  his  presence,  or  when  the  person  arrested 
has  committed  a  felony,  although  not  in  his  presence,  or  when  a  felony 
has,  in  fact,  been  committed,  and  he  has  reasonable  cause  for  believing 
the  person  arrested  to  have  committed  it.  Code  Civ.  Proc.  §  17?. 
Here  the  plaintiff  was  guilty  only  of  a  misdemeanor,  and  the  arrest 
was  illegal.  Thorn  v.  Turck,  94  N.  Y.  90,  46  Am.  Rep.  126 ;  Barry 
v.  Railroad  Co.,  supra;  People  v.  Pratt,  22  Hun,  300;  Loomis  v. 
Render,  41  Hun,  268.  The  exception  to  the  refusal  of  the  court  to 
charge  the  twenty-ninth  request  to  charge  raises  the  question  of  the 
measure  of  damages.    This  request  was  as  follows: 

"(29)  That,  if  the  arrest  was  unlawful,  It  was  only  so  from  the  time  the 
plaintiff  was  arrested  until  he  reached  the  magistrate's  court,  which  was  by 
the  undisputed  evidence  of  the  police  officer  less  than  one  hour,  and  that 
damages  can  only  be  given  against  the  defendant  for  the  arrest  on  the  boat 
and  the  holding  of  him  until  he  came  into  the  magistrate's  jurisdiction." 

In  respect  to  this  proposition  the  court  charged  the  jury,  inter  alia, 
as  follows: 

*'If  you  should  come  to  the  conclusion  that  the  niate  was  not  warranted  in 
fKiintiug  the  plaintiff  out  to  the  officer  for  the  purpose  of  having  him  arrest- 
ed, then  naturally  there  follows  from  that  the  question  what  he  should  receive 
for  this  indignity,  and  it  would  be  an  indignity  if  you  find  the  former  con- 
clusions to  prevail,  what  damages  you  shall  give  him  for  such  acts,  and  it 
seems  to  me  very  clear  that  the  proceedings  which  followed  from  the  time 
Officer  Thompson  laid  his  hand  on  him  until  he  was  back  at  his  home  flow 
naturally  from  the  action  of  the  mate  in  pointing  him  out  to  Officer  Thomp- 


son.** 


The  general  rule  of  damages  in  cases  of  false  imprisonment  is  that 
the  person  causing  a  wrongful  imprisonment  is  liable  for  all  the  nat- 
ural and  probable  consequences  thereof.  12  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  778,  and  cases  cited.  The  plaintiff  is  entitled  to  recover 
damages  for  what  the  party  wrongfully  did.  Buzzell  v.  Emerton,  161 
Mass.  176,  36  N.  E.  796.  The  independent  illegal  acts  of  the  officers 
of  the  law  are  not  the  natural  and  probable  consequences  of  such 
false  arrest 

Thus,  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  54  Fed.  474,  4  C. 
C.  A.  447,  where  plaintiff  sued  the  railway  company  for  forcible  re- 
moval from  a  train  by  a  constable  acting  on  complaint  of  defendant, 
the  court  held  the  company  not  liable  for  the  acts  of  the  officer  after 
plaintiff's  removal  in  putting  plaintiff  in  irons,  formally  arresting  him 
on  warrant,  and  detaining  him  until  released  on  bail.  And  in  Frank- 
furter v.  Bryan,  12  111.  App.  549,  it  is  held  that,  where  the  arrest  is 
caused/ on  one  charge  and  a  fine  was  imposed  on  another  charge,  the 
complainant  was  not  liable  for  the  false  arrest.  In  McCall  v.  McDow- 
ell, Fed.  Cas.  No.  8,673,  defendant  was  held  liable  for  imprisonment 
and  indignities  suffered  by  plaintiff  solely  on  the  ground  that  they 
were  the  probable  consequences  of  such  confinement  in  a  military 
prison,  if  not  provided  against  by  him. 

But,  as  to  the  question  whether  the  action  of  the  magistrate  or  other 
officer  of  the  law  after  the  surrender  of  the  person  imprisoned  is  the 
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natural  and  probable  consequence  of  the  original  unlawful  act,  the  au- 
thorities are  in  conflict.  In  Shea  v.  Manhattan  Railway  Co.  (Com. 
PI.)  8  N.  Y.  Supp.  332,  where  defendant's  employe  caused  the  arrest 
of  the  plaintiff  by  a  police  officer  and  accompanied  the  officer  to  the 
police  station  and  signed  a  complaint  before  the  magistrate,  and  the 
plaintiff  was  discharged,  the  court  held  that  all  the  proceedings  taken 
together  constituted  one  continuous  act  of  imprisonment,  and  that  the 
arraignment  of  the  plaintiff  before  the  police  justice  was  an  inevitable 
concomitant  and  sequence  of  his  arrest.  The  court  there  cited  with  ap- 
proval the  following  language  of  the  court  in  Rown  v.  Christopher  & 
Tenth  Street  Railroad  Co.,  34  Hun,  471 : 

"What  ^as  done  was  a  continuous  act,  beginning  with  the  attempt  of  the 
driver  to  remove  the  passenger  and  terminating  only  with  his  discharge  the 
next  morning  by  the  court  before  whidi  he  was  taken.  ♦  ♦  ♦  To  present 
the  case  clearly  to  the  Jury,  the  evidence  of  what  occurred  after  the  plaintiff 
was  taken  from  the  car  and  up  to  and  including  the  time  of  his  discharge  was 
proper  for  their  consideration.  It  simply  exhibited  the  development  of  the 
events  naturally  following  and  arising  out  of  the  unlawful  act  of  the  driver 
in  endeavoring  to  remove  plaintiff  from  the  car." 

In  the  latter  case  the  action  appears  to  have  been  for  damages  for 
unlawul  removal  from  a  car,  for  assault,  and  for  unlawful  impris- 
onment for  resisting  the  effort  at  removal.  The  court  held  that  the  de- 
fendant was  liable  for  all  the  consequences  of  all  of  said  acts. 

In  Murphy  v.  Countiss,  1  Harr.  (Del.)  143,  in  an  action  for  trespass, 
assault,  and  battery  and  false  imprisonment,  the  court  held  that  the 
plaintiff  could  recover,  not  merely  for  the  time  the  constable  was 
bringing  him  to  jail,  but  for  the  whole  period  of  his  imprisonment. 
And  in  Mandeville  v.  Guernsey,  51  Barb.  (N.  Y.)  99,  the  court  says : 

**The  arrest  being  wrongful,  the  defendant  is  liable  for  all  the  injurious  con- 
sequences to  the  plaintiff  which  resulted  directly  from  the  wrongful  act 
♦  ♦  ♦  A  person  who  has  arrested  a  party  without  process,  or  on  void  pro- 
cess, wrongfuUy,  cannot  detain  him  on  valid  process,  until  he  has  restored 
such  party  to  the  condition  he  was  in  at  time  of  his  arrest,  at  least  to  his 
liberty.  The  law  will  not  permit  him  to  perpetrate  a  wrong  for  the  purpose 
of  executing  process,  nor  to  use  process  for  the  purpose  of  continuing  an 
imprisonment,  commenced  without  authority,  and  by  his  wrongful  act" 

See,  also.  In  re  Allen,  13  Blatch.  271,  Fed.  Cas.  No.  208,  and  cases 
cited ;   Powell  v.  Hodgetts,  2  Carrington  &  Payne,  432. 

On  the  other  hand,  in  Locke  v.  Ashton,  18  L.  J.  Q.  B.  76,  the  plain- 
tiff was  a  carman  in  defendant's  employ,  and  had  been  sent  to  bring  20 
sacks  of  oats  from  the  premises  of  certain  grain  merchants  to  those  of 
the  defendant.  Plaintiff  brought  back  with  him  only  19  sacks,  where- 
upon the  defendant  gave  him  into  custody  on  the  charge  of  stealing  the 
missing  sack.  The  magistrate,  before  whom  the  complaint  was  pre- 
ferred, remanded  the  plaintiff,  but  subsequently  discharged  him,  upon 
its  appearing  that  the  missing  sack  was  left  with  the  city  toll  collector 
as  security  for  tolls.  The  judge  instructed  the  jury  that  the  plaintiff 
was  entitled  to  damages  for  the  whole  time  that  he  was  kept  in  cus- 
tody. The  case  was  heard  on  appeal  before  Chief  Justice  Denman  and 
Judges  Coleridge,  Wightman  and  Earl.  It  was  there  argued  that  de- 
fendant was  liable  for  all  the  consequences  of  his  wrongful  act  within 
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the  doctrine  of  Scott  v.  Shepard,  2  W.  B.  892.    The  court  held  as 
follows : 

'The  remand.  In  respect  of  which  the  Jury  gave  damages,  was  the  act  of 
the  magistrate,  not  the  act  of  the  defendant ;  and  therefore  ought  not  to  have 
been  taken  into  consideration  by  the  jury  in  assessing  the  damages.'' 

In  Langford  v.  Boston  &  Albany  Railroad  Company,  144  Mass. 
431,  11  N.  E.  697,  where  the  agent  of  the  defendant  made  a  complaint 
to  a  trial  justice  against  the  plaintiff  for  unlawfully  refusing  to  pay 
his  fare,  and  the  magistrate  issued  his  return  in  due  form  for  plaintiff's 
arrest,  it  was  held  that  defendant  was  not  liable  in  trespass  for  the 
acts  done  by  the  officer  in  serving  the  return,  even  though  the  magis- 
trate had  no  jurisdiction  to  issue  the  return.  Barker  v.  Stetson,  7 
Gray  (Mass.)  53,  66  Am.  Dec.  457,  is  to  the  same  effect. 

In  Teal  y.  Fissell  (C.  C.)  28  Fed.  351,  the  court  in  holding  that  the 
party  making  the  complaint  was  not  liable  for  the  act  of  the  justice 
said  as  follows: 

"To  hold  the  prosecutor  responsible  in  such  a  case  who  simply  discharges  a 
public  duty  in  making  information  of  a  supposed  offense  would  not  only  be 
grossly  unjust  to  him,  but  would  also  be  highly  injurious  to  the  public  in- 
terests. ♦  ♦  ♦  He  has  nothing  to  do  with  issuing  the  writ;  no  authority 
or  inHuence  respecting  it.  It  is  the  Justice's  duty  to  pass  upon  the  facts,  and 
determine  whether  a  warrant  shall  issue.  His  functions  are  Judicial.  ♦  •  ♦ 
Here  the  prosecutors  honestly  believed  an  offense  had  been  committed,  and 
that  the  information  laid  before  him  (the  Justice)  was  truthful.  They  were,, 
therefore,  in  no  respect  responsible  for  what  followed.'' 

In  Barker  v.  Stetson,  supra,  the  court  says: 

**The  authorities  are  conclusive  that,  when  a  person  does  no  more  than  ta 
prefer  a  complaint  to  a  magistrate,  he  is  not  liable  in  trespass  for  the  acts 
done  under  the  warrant  which  the  magistrate  thereupon  issues,  even  though 
the  magistrate  has  no  Jurisdiction." 

In  Brown  v.  Chapman,  60  Eng.  Common  Law,  364,  the  plaintifT 
sued  in  trespass  for  assault  and  false  imprisonment.  There  the  de- 
fendant preferred  a  charge  of  embezzlement  to  the  magistrate,  and 
the  plaintiff  was  taken  into  custody.  The  court  held  that  the  acts  of 
the  defendant  in  making  the  charge,  and  even  in  stating  in  the  presence 
of  the  magistrate  that  he,  the  defendant,  gave  the  plaintiif  into  cus- 
tody, amounted  to  nothing  more  than  calling  upon  the  magistrate  to 
exercise  his  jurisdiction.  The  court  there  in  affirming  the  nonsuit 
ordered  in  the  court  below  discussed  the  cases  bearing  on  this  question, 
and  concluded  that  a  person  making  a  complaint  or  applying  to  a 
magistrate  for  a  return  for  the  arrest  of  the  accused  only  appeals  to 
the  magistrate  to  exercise  his  jurisdiction,  and  that  the  complainant 
is  exempt  from  liability  in  trespass. 

In  Newman  v.  New  York,  Lake  Erie  &  Western  Railroact  Co.,  54 
Hun,  335,  7  N.  Y.  Supp.  560,  the  plaintiff  was  arrested  by  the  servant 
of  the  defendant  as  a  suspicious  person,  and  was  afterwards  dis- 
charged on  the  ground  that  the  arrest  was  made  without  legal  author- 
ity. There  was  a  conflict  in  the  testimony  as  to  whether  the  plaintiff's 
detention  in  the  police  station  was  or  was  not  at  the  instance  of  de- 
fendant's officer.  The  court  was  therefore  asked  to  direct  the  jury 
that,  if  they  should  be  of  the  opinion  that  defendant's  officer  arrested 
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the  plaintiff,  it  was  not  liable  for  what  subsequently  occurred  by  rea- 
son of  the  action  of  the  police  officer  or  of  the  justice  in  detaining  the 
plaintiff,  unless  they  believed  it  was  at  the  request  of  defendant's  offi- 
cer. The  court  declined  to  make  this  charge,  and  held  that  the  de- 
fendant was  entitled  to  the  instruction  requested.  In  its  opinion  the 
court  said  as  follows: 

•'From  the  time  when  the  plaintiff  was  taken  before  the  sergeant  he  was 
sabject  to  his  control  and  direction,  and  if  he,  ill  the  discharge  of  his  duty 
and  the  exercise  of  his  authority,  considered  the  case  to  be  one  requiring  the 
farther  detention  and  examination  of  the  plaintiff,  it  was  his  act  and  not  that 
of  the  defendant.  If,  on  the  contrary,  the  detention  was  produced  by  the  in- 
stigation or  urgency  of  an  officer  in  the  employment  of  defendant,  having  au- 
thority on  its  behalf  to  make  the  arrest,  then  the  defendant  would  be  liable 
for  the  damage  sustained  by  this  continued  detention  of  the  plaintiff,  and  the 
'  case  should  have  been  in  that  manner  submitted  to  the  jury,  instead  of  the 
subject  being  withdrawn,  as  it  was,  from  their  consideration  by  this  refusal 
to  charge.'* 

This  court  is  not  agreed  as  to  the  general  rule  of  liability  for  dam- 
ages applicable  in  such  cases  where  the  evidence  fails  to  show  any 
action  on  the  part  of  a  defendant  other  than  such  as  is  necessary  to 
place  the  person  arrested  under  the  control  of  the  magistrate.  In  the 
case  at  bar,  however,  it  appears  that  the  mate  pointed  the  plaintiff  out 
and  told  the  officer  to  arrest  him,  saying,  "Catch  that  fellow,  take 
him" ;  that  he  charged  him  with  being  one  of  the  men  who  had  caused 
the  disturbance ;  that  he  made  the  complaint  before  the  magistrate  on 
which  plaintiff  was  committed,  and  in  said  complaint  charged  plain- 
tiff with  using  threatening,  abusive,  and  insulting  behavior  with  in- 
tent to  provoke  breach  of  the  peace.  The  evidence  shows  that  these 
accusations  were  not  justified  by  the  facts,  and  that  plaintiff  merely 
defended  himself  against  an  unprovoked  assault.  The  mate  admitted 
that  the  first  thing  he  saw  was  that  somebody  struck  plaintiff  in  the 
face,  and  that  he  told  plaintiff  that  he,  plaintiff,  had  been  abused,  and 
that  a  great  wrong  had  been  done  him. 

In  these  circumstances  we  think  the  conduct  of  the  mate  after  the 
arrest  may  be  justly  regarded  as  a  continuation  of  the  original  wrong 
for  which  defendant  was  liable,  and  that  the  subsequent  proceedings 
were  the  direct  result  of  the  unjustified  and  pernicious  activity  and 
urgency  of  the  mate,  and  only  indirectly  and  remotely  attributable  to 
the  action  of  the  committing  magistrate.  We  think,  furthermore,  that 
in  either  view  of  the  case  the  plaintiff  was  entitled  to  a  verdict,  and 
we  are  not  prepared  to  say  that  the  damages  imposed  would  have  been 
excessive  if  they  had  been  assessed  for  the  indignity  and  suffering 
endured  prior  to  the  proceedings  before  the  magistrate. 

The  judgment  is  affirmed,  with  costs. 
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(172  Fed.  364.) 
LEHIGH  VALLEY  R.  CO.  v.  PROVIDENCE  WASHINGTON  INS.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  19,  1909.) 

No.  262. 

1.  Insurance  (§  622*) — Construction  op  Contract— Limitation  of  Action. 

An  open  policy  of  marine  Insurance  Issued  to  a  carrier  on  Its  cargoes, 
insuring  them  "for  account  of  whom  It  may  concern,"  contained  a  pro- 
vision that  no  actions  should  be  maintained  thereon  "unless  commenced 
within  the  time  of  12  months  next  after  the  disaster  causing  such  loss 
or  damage  shall  occur.''  Held,  that  such  policy  was  not  one  of  liability 
Insurance,  but  that  the  sinking  of  a  vessel,  causing  damage  to  its  cargo, 
was  the  "disaster"  causing  the  loss,  and  that  the  Insured  had  Imme- 
diately a  right  of  action  for  the  benefit  of  any  party  in  Interest  In- 
dependently of  any  antecedent  recovery  against  It  by  the  cargo  owner, 
and  that  an  action  was  barred  In  12  months  thereafter. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  §  622.* 

Conditions  In  policy  as  to  time  for  bringing  suit,  see  notes  to  Steel  ▼. 
Phoenix  Ins.  Co.,  2  C.  C.  A.  473;  Rogers  y.  Home  Ins.  Co.,  35  C.  C.  A. 
40i.] 

2.  Words  and  Phrases— "Waiver." 

A  "waiver"  Is  the  intentional  relinquishment  of  a  known  right 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol  8,  pp. 
7375-7381,  7831-7832.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  167  Fed.  223. 

In  the  policy  sued  upon  the  respondent  Insured  the  libelant,  "for  account 
of  whom  It  may  concern,  on  all  kinds  of  grain  and  flaxseed,  against  any  and 
all  rislts  and  perils  of  fire,  inland  navigation  and  transportation,  the  prop- 
erty of  the  assured  or  held  In  trust  or  custody,  or  as  freighter,  forwarder, 
bailee  or  common  carrier,  while  on  board  barge  or  barges,  lighter  or  lighters, 
boat  or  boats,  float  or  floats."  On  January  23,  1903,  while  the  policy  was  in 
force,  4,500  bushels  of  wheat  covered  by  It  and  in  the  course  of  transporta- 
tion by  the  libelant  as  common  carrier  were  damaged  by  the  slnlslng  of  a  ca- 
nal boat  upon  which  they  were  loaded.  The  owners  of  the  wheat  assigned 
their  claim  for  Its  loss  to  one  Bradley,  who  in  March,  1906,  obtained  a  decree 
against  the  libelant  in  the  District  Court.  In  April,  1907,  this  decree  was 
affirmed  on  appeal  by  this  court  The  libelant  paid  the  amount  of  the  de- 
cree and  within  12  months  thereafter  brought  this  action  to  recover  the 
amount  so  paid  together  with  expenses. 

The  District  Ck)urt  held  that  the  respondent  was  not  liable  because:  (1) 
The  action  was  not  commenced  within  the  time  limited  by  the  following  pro- 
vision of  the  policy:  "It  Is  further  hereby  expressly  provided  that  no  suit 
or  action  against  said  company  for  the  recovery  of  any  claim  upon,  under,  or 
by  virtue  of  this  policy  shall  be  sustainable  In  any  court  of  law  or  chancery, 
unless  such  suit  or  action  shall  be  commenced  within  the  time  of  12  months 
next  after  the  disaster  causing  such  loss  or  damage  shall  ocC'ur ;  and  In  case 
any  such  suit  or  action  shall  be  commenced  against  said  company  after  the 
expiration  of  12  months  next  after  the  disaster  causing  such  loss  or  damage 
shall  have  occurred,  the  lapse  of  time  shall  be  taken  and  claimed  as  conclu- 
sive evidence  against  the  validity  of  the  claim  thereby  attempted  to  be  en- 
forced.** (2)  The  policy  provided  that  it  should  not  apply,  should  there  be 
any  existing  Insurance  by  the  owner  of  the  goods,  and  there  was  sudi  In- 
surance. 
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Robinson,  Biddle  &  Benedict  (U.  S.  Montgomery,  of  counsel),  for 
appellant. 
James  J.  Macklin  (De  Lagnel  Eerier,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  of  primary  importance  in  this  case  is  whether  the  action  was 
commenced  within  the  12-months  limitation  period  of  the  policy.  If 
the  limitation  is  a  bar,  there  is  no  necessity  for  considering  the  other 
questions  presented.  The  disaster  which  caused  the  damage  to  the 
grain  occurred  in  1903.  If  this  were  the  "disaster"  of  the  limitation 
clause,  this  action— begun  in  1907 — ^was  commenced  too  late.  If,  on 
the  other  hand*  the  decree  which  held  the  libelant  liable  was,  with  re- 
spect to  it,  the  "disaster,"  the  action  was  commenced  in  time.  In  oth- 
er words,  the  question  is  whether  the  policy  can  be  treated  as  one  of 
liability  insurance. 

As  already  shown,  the  libelant  was  insured  "for  account  of  whom 
it  may  concern,"  and  the  policy  covered  the  grain  while  in  the  custody 
of  the  libelant  as  a  common  carrier  or  bailee.  We  think  that  upon  the 
occurrence  of  the  damage  by  the  sinking  of  the  vessel  the  libelant  had 
immediately  a  cause  of  action  upon  the  policy.  As  bailee  apd  carrier 
it  had  a  special  property  in  the  wheat.  Moreover,  its  right  to  recover 
upon  the  policy  was  not  merely  for  its  own  benefit,  but  for  the  benefit 
of  the  other  interested  parties.  It  is  true  that  after  payment  to  the 
general  owner  recovery  upon  the  policy  would  have  afforded  reim- 
bursement as  in  the  case  of  liability  insurance.  But  that  did  not  make 
it  a  liability  insurance  policy.  As  already  stated,  the  libelant  had  the 
right  to  recover  independently  of  any  antecedent  recovery  against  it 
and  to  hold  the  amount  recovered  either  for  its  own  benefit  by  way  of 
reimbursement  or  for  the  benefit  of  other  parties  in  interest.  It  fol- 
lows, therefore,  that  as  the  libelant  could  have  brought  suit  immediate- 
ly after  the  accident,  the  limitation  clause  operated  as  a  bar  to  this 
action,  which  was  commenced  several  years  afterwards. 

The  next  question  is  whether  the  respondents  waived  the  defense 
of  the  limitation  clause.  A  waiver  is  the  intentional  relinquishment 
of  a  known  right.  We  see  nothing  in  the  record  showing  that  the  re- 
spondent or  its  agent  intended  to  waive  this  defense.  The  testimony 
concerning  a  promise  to  bear  a  part  of  the  expenses  of  the  litigation 
is  entirely  insufficient  to  establish  such  a  waiver.  The  fact  that  the  re- 
spondent insisted  upon  other  defenses  did  not  amount  to  a  waiver  of 
this  defense.  Moreover,  we  find  nothing  operating  against  the  re- 
spondent by  way  of  estoppel. 

The  decree  of  the  District  Court  is  affirmed,  with  costs. 
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<i72  Fed.  see.) 

EL  CAMBIO  GOLD  MINING  CO.  v.  CUCHARAS  MINING  CO.  et  aL 
(Carcuit  Court  of  Appeals,  Ninth  Circuit    August  2,  1909.) 

No.  1,6G9. 

Shipping  (§  27*) — Sale  or  Vessel— Action  fob  Price— Failure  to  Deliver. 

A  purchaser  of  a  half  interest  in  a  steamer,  which  contracted  to  pay 
therefor  one-half  her  cost,  to  be  shown  by  an  itemized  bill  to  be  furnish- 
ed by  the  seller,  and  on  the  transfer  of  such  half  by  a  good  and  sufficient 
bill  of  sale  free  from  liens,  held  not  bound  for  the  purchase  price,  where 
no  bill  of  the  cost  nor  bill  of  sale  was  tendered  prior  to  the  time  when 
the  vessel  was  lost. 

[Ed.  Note. — ^For  other  cases,  see  Shipping,  Dec.  Dig.  |  27.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Southern  District  of  California. 

J.  B.  McLaughlin  and  John  L.  Fleming,  for  plaintiff  in  error. 
J.  H.  Shankland  and  J.  P.  Chandler,  for  defendants  in  error. 

Before  GILBE;RT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  The  plaintiff  in  error,  a  corporation  or- 
ganized and  existing  under  the  laws  of  South  Dakota,  brought  this 
action  in  the  court  below  to  recover  of  the  defendants  in  error  money 
alleged  to  be  due  upon  contract.  The  cause  was  tried  before'  the 
court  without  a  jury  upon  stipulation  of  the  parties,  and  resulted  in 
a  judgment  of  nonsuit.  The  contract  was  in  writing,  bore  date  Oc- 
tober 17,  1904,  and  provided  for  the  sale  by  the  Cambio  Gold  Mining 
Company  to  the  Cucharas  Mining  Company  of  a  half  interest  in  a 
certain  steamship,  called  "Arrow,"  her  tackle,  apparel,  etc.,  after  the 
vessel  should  be  taken  by  the  vendor  to  the  port  of  Mazatlan,  Mexico, 
and  there  placed  under  the  Mexican  flag,  and,  upon  the  consummation 
of  such  sale,  further  providing  for  the  future  operation  of  the  ship 
by  the  vendor  and  vendee  through  a  corporation  to  be  organized  by 
them  under  the  laws  of  the  territory  of  Arizona,  upon  certain  terms 
and  conditions  specified  in  the  contract,  but  which  need  not  be  detailed. 
The  contract  expressly  declared  the  plaintiff  m  error  to  be  the  owner 
of  the  ship,  and  contained  an  express  warranty  on  its  part: 

"That  said  vessel,  with  her  tackle,  apparel,  furniture,  boats,  and  other  ap- 
purtenances, is  now,  and  shall  continue  to  be,  until  the  transfer  at  Mazatlan, 
republic  of  Mexico,  of  a  half  interest  to  the  vendee  according  to  the  terms  and 
stipulations  of  this  instrument,  wholly  and  exclusively  the  property  of  the 
vendor,  and  free  of  liens,  Incumbrances,  and  claims  of  any  and  every  descrip- 
tion." 

It  also  contained  these  express  covenants  on  the  part  of  the  ven- 
dor: To  properly  equip  the  vessel  and  cause  her  to  be  navigated  as 
expeditiously  as  possible  to  the  port  of  Mazatlan,  and  there  to  place 
her  under  the  Mexican  flag,  with  all  the  proper  and  legal  forms ;  that 
immediately  upon  the  vessel  reaching  Mazatlan  in  good  order,  and 
her  being  there  placed  under  the  Mexican  flag,  the  vendor  should  de- 
liver to  the  vendee  an  itemized  bill,  accompanied  by  proper  vouchers 
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in  writing,  when  vouchers  could  be  obtained,  which  statement  should 
include  the  original  cost  of  the  vessel,  her  tackle,  apparel,  furniture, 
boats,  appurtenances,  etc.,  the  expenses  for  fuel  and  navigation  to 
Mazatlan  from  Port  Townsend,  Wash.,  where  she  then  was,  the  ex- 
pense of  placing  the  vessel  under  the  Mexican  flag,  and  any  and  every 
other  necessary  expense  incurred  in  the  premises,  and  thereupon  the 
vendor  should  tender  and  deliver  to  the  vendee  a  proper  bill  of  sale 
or  other  instrument  sufficient  to  pass  the  title  to  a  half  interest  in  the 
vessel  and  her  equipment  to  the  vendee  upon  the  concurrent  payment 
on  its  part  to  the  vendor,  in  lawful  money  of  the  United  States,  of 
one-half  of  the  proper  total  of  the  aforesaid  itemized  statement;  the 
Cucharas  Mining  Company  expressly  covenanting : 

'To  purchase,  at  the  time  and  place  and  in  the  manner  aforesaid,  the  half 
interest  aforesaid,  and  well  and  truly  to  pay  the  purchase  price,  to  be  made 
certain  in  the  manner  aforesaid." 

The  agreement  contained  the  further  provision  that  any  sum  of 
money  advanced  by  the  vendee  for  the  benefit  or  on  account  of  the 
vessel,  at  the  request  of  "the  president,  manager,  master,  or  superin- 
tendent," between  the  time  of  the  execution  of  the  contract  "and  the 
time  of  transfer  as  aforesaid,  shall  be  and  remain  a  lien,  without  in- 
terest, chargeable  against  said  vessel,  and  to  be  credited  upon  the 
purchase  price  as  aforesaid  when  ascertained."  The  agreement  also 
contained  provisions  for  the  organization  by  the  vendor  and  vendee 
of  a  corporation  under  the  laws  of  Arizona,  the  capital  stock  of  which 
should  be  owned  equally  by  the  vendor  and  vendee,  for  the  future 
operation  of  the  ship  for  the  benefit  of  the  parties  interested* 

The  evidence  introduced  upon  the  trial  showed  that  when  the  ven- 
dor got  the  vessel  to  Mazatlan  it  ascertained  that  under  the  laws  of 
Mexico  no  ship  carrying  the  Mexican  flae  could  be  operated  by  a 
foreign  corporation,  and  that,  upon  that  fact  being  brought  to  the 
notice  of  the  Cucharas  Mining  Company,  the  president  of  that  com- 
pany, in  a  letter  to  the  president  of  the  El  Cambio  Gold  Mining  Com- 
pany, wrote: 

••I  am  in  receipt  of  a  letter  from  Mr.  H.  P.  Dnrrell,  inclosing  letters  from 
your  attorneys,  Taylor  &  Howat,  and  Messrs.  Wholen  &  Bartning,  of  Mazatlan, 
stating  that  it  is  impossible  for  us  to  operate  the  steamship  Arrow  with  a 
foreign  company.  We  note  that  you  think  it  best  to  organize  a  Mexican  com- 
pany with  $50,000  capitalization.  If  it  does  not  cost  too  much  to  organize  this 
company,  and  cause  too  much  delay  on  account  of  red  tape,  I  think  it  would  be 
the  best  way  out  of  it  If,  however,  the  cost  is  excessive,  and  there  will  be 
great  delay,  I  think  it  would  be  much  better  for  you  to  do  as  your  attorneys 
snggest,  and  transfer  tbe  vessel  to  your  agents  at  Mazatlan,  and  operate  the 
boat  in  their  name,  of  course,  having  our  ownerships  set  forth  properly  with 
a  private  contract  Inasmuch  as  most  of  the  business  will  have  to  go  through 
your  ag^its'  hands,  I  am  inclined  to  think  tbis  would  be  the  best  way  out  of 
it  However,  you  are  on  the  ground  and  understand  the  situation  better  than 
I  do.  Therefore  we  will  leave  the  matter  in  your  hands,  and  hereby  give  our 
consent  to  the  necessary  changes  in  our  contract  with  your  company  to  cover 
this  operation  of  the  steamer  under  the  plan  as  set  forth  above.** 

In  its  amended  complaint  the  plaintiff  in  error  alleged : 

"That  the  transfer  of  said  vessel  and  her  equipment  and  paraphernalia  to 
said  Mexican  corporation  was  substituted  for  the  agreement  to  transfer  th^ 
one-half  interest  therein  to  the  defendants." 
©7  CCjL— « 
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The  above  letter  does  not  sustain  that  averment,  and  there  was  no 
other  proof  tending  to  sustain  it ;  and  as  it  appeared  from  the  evidence 
that  the  plaintiff  in  error  never  did  deliver  or  tender  to  the  contem- 
plated vendee  the  itemized  bill  provided  for  by  the  contract,  and  nev- 
er did  deliver  or  tender  to  it  any  bill  of  sale  or  other  instrument  suffi- 
cient, or  even  purporting  to  pass  to  the  vendee  the  half  interest  in  the 
vessel  and  her  equipment,  as  provided  for  in  the  written  contract,  and 
that  the  ship  was  lost  before  the  consummation  of  the  contemplated 
sale,  the  court  below  was  clearly  right  in  giving,  as  it  did,  a  judgment 
for  nonsuit  against  the  plaintiff. 

The  judgment  is  affirmed. 


(172  Fed.  sea) 

THE   GHAZEa 

(Circuit  Court  of  Appeals,  Second  Circuit    June  15,  1909.) 

No.  265. 

1.  Shipping  (§  132*) — Connecting  Cabbiebs— Suit  fob  Shobt  Delivebt  of 

Cargo— BuBDEN  of  Proof. 

When  it  is  sliown  tliat  goods,  when  delivered  by  a  vessel  which  was 
the  last  carrier  to  the  consignee,  were  deficient  In  quantity,  the  presump- 
tion is  that  the  missing  goods  were  delivered  to  such  vessel,  and  the  prima 
facie  case  so  made  out  is  not  only  one  of  liabUity  against  the  owner,  but 
of  a  maritime  lien  against  the  ship,  and  the  burden. rests  upon  her  to 
prove  that  she  delivered  all  that  she  received. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Dec.  Dig.  §  132.* 
Presumptions  and  burden  of  proof  as  to  cause  of  loss  or  injury  to 
goods  shipped  by  vessel,  and  diligence  or  negligence  of  carrier,  see  note 
to  The  Patria,  68  C.  C.  A.  308.] 

2.  Shipping  (|  141*) — ^Loss  of  Cabqo— Exem^ion  of  Liability  in  Bill  of 

I/ADING. 

An  exemption  in  a  bill  of* lading  oriiabllity  for  loss  of  cargo  by  theft 
does  not  relieve  the  vessel,  where  there  w^s  negligence  on  her  part  which 
contributed  to  or  facilitated  the  theft 

[Ed.  Note. — For  other  cases;  see  Shipping,  Dec.  Dig.  |  141.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Robinson,  Biddle  &  Benedict  (H.  S.  Hertwig  and  Wm.  S.  Mont- 
gomery, of  counsel),  for  appellant. 

J.  Parker  Kirlin  and  John  M.  Woolsey,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

.  PER  CURIAM.  This  action  was  brought  by  the  assignee  of  two 
through  bills  of  lading  to  recover  damages  for  the  alleged  loss  of 
bristles  out  of  cases  shipped  from  Tientsin,  China,  to  Shanghai  on 
certain  steamers  and  there  transhipped  to  the  steamship  Ghazee  for 
transportation  to  Boston. 

It  is  admitted  that  all  the  cases  in  question  were  delivered  to  the 
Ghazee  and  were  carried  by  her  to  Boston,  and  the  testimony  is  un- 
contradicted that  part  of  their  contents,  amounting  in  all  to  830  pounds 
and  valued  at  $1,500,  were  missing  from  the  cases  when  they  were 
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delivered  to  the  consignee.  Indeed,  before  the  trial  it  was  stipulated 
by  the  parties  that  there  were  more  bristles  delivered  to  the  first  car- 
rier at  Tientsin  than  were  delivered  to  the  consignee  by  the  Ohazee 
on  her  discharge  at  Boston. 

The  defenses  of  the  Ghazee  were:  (1)  That  she  delivered  the 
goods  in  the  same  condition  in  which  she  received  them;  (2)  that 
there  was  no  proof  that  the  missing  bristles  had  been  delivered  on 
board  her,  and,  consequently,  no  maritime  Hen  was  established;  (3) 
that  she  was  relieved  from  liability  by  the  following  exceptions  in  the 
bill  of  lading: 

•*The  acts  of  God,  •  •  •  robbers  or  thieves  by  land  or  eea,  on  board. 
In  craft,  or.  on  shore,  whether  In  the  service  of  the  shipowner  or  not.    ♦    ♦    ♦ 

"^ierchandise  on  wharf  In  craft  or  elsewhere  awaiting  shipment  or  deliv- 
ery is  absolutely  at  shlpper^s  or  consignee's  risk." 

It  is  well  settled  by  the  authorities  that : 

**A  connecting  carrier  who  has  completed  the  transportation  and  delivered 
the  goods  to  the  consignee  in  a  damaged  condition  or  deficient  in  quantity 
will  be  held  liable  In  an  action  for  the  damage  or  deficiency  without  proof 
-that  it  was  occasioned  by  his  fault,  unless  he  can  show  that  he  received  them 
in  the  condition  in  which  they  were  delivered."  3  BTutchinson  on  Carriers,  § 
1384,  and  cases  cited. 

Or,  as  stated  by  the  claimant  in  its  brief  in  speaking  of  the  proof 

required  of  such  a  carrier: 

''He  has  merely  to  show  that  the  cargo  was  not  damaged  while  in  his  cus^ 
tody,  and  that  he  delivered  it  in  the  same  condition  in  which  he  received  It.*' ' 

This  rule  is,  manifestly,  as  applicable  to  carriers  by  sea  as  to  land 
carriers,  and,  in  our  opinion,  is  unaffected  in  its  operation  by  the  prin- 
ciple that  in  order  to  maintain  a  proceeding  in  rem  delivery  of  the 
cargo  upon  the  vessel  must  be  shown.  When  it  appears  that  goods 
delivered  by  the  last  carrier  to  the  consignee  are  deficient  in  quantity, 
the  presumption  is  that  the  missing  goods  were  delivered  to  such  car- 
rier; and  the  prima  facie  case  made  out  is  not  only  one  in  which  a 
carrier's  liability  is  shown,  but  in  which  a  maritime  lien  against  the 
ship  is  established.  Presumptively  the  missing  bristles  were  delivered 
on  board  the  Ghazee.  Unless  she  sustained  the  burden  of  proof  that 
they  were  not  so  delivered,  she  was  liable  in  this  action. 

Now  the  burden  was  upon  the  Ghazee  to  establish  a  negative — that 
the  goods  were  not  lost  or  stolen  while  in  her  custody.  She  attempt- 
ed to  do  this  by  showing :  That  her  officers  watched  the  cases  as  they 
came  over  the  ship's  side  and  were  being  stowed  in  the  hold  and  saw 
nothing  wrong;  that  the  cases  went  into  a  part  of  the  hold  where  it 
would  have  been  very  difficult  to  broach  them;  that  on  several  oc- 
casions the  hold  was  inspected,  and  no  change  in  the  condition  of  the 
cases  was  seen ;  and  that  no  bristles  were  found  on  the  deck.  This  tes- 
timony went  far  to  show  that  the  cases  were  not  opened  while  upon 
the  ship,  but  did  not  go  far  enough.  The  chain  of  negative  proof  re- 
quired was  incomplete.  The  proof  left  several  hypotheses  consistent 
with  the  loss  of  the  bristles  upon  the  ship  and  with  her  liability  there- 
for. Thus,  for  example,  it  appears  that  the  ship  lay  eight  days  at 
Shanghai,  and  that  two  quartermasters  were  on  duty  at  night.  These 
men  were  not  called  as  witnesses.    In  the  absence  of  any  proof  it  can- 
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not  be  assumed  that  they  did  their  full  duty.  For  all  that  appears 
they  may  have  failed  in  the  performance  of  their  duties  and  through 
negligence  made  it  possible  for  thieves  to  enter  the  holds,  extract  the 
bristles,  and  put  back  the  cases.  In  such  a  case  the  exemption  in  the 
bill  of  lading  would  not  relieve  the  ship.  While  a  general  exemp- 
tion against  thieves  may  be  valid,  it  is  not  to  be  construed  as  includ- 
ing or  as  applicable  to  a  case  where  there  was  negligence  on  the  part 
of  the  ship  which  contributed  to  the  theft  or  facilitated  it.  Cunard 
S.  S.  Co.  v.  Kelley,  115  Fed.  686,  53  C.  C.  A.  310. 

Of  course  we  are  not  expressing  an  opinion  that  the  bristles  were 
stolen  in  the  manner  suggested.  We  merely  point  out  that  they  might 
have  been  so  taken  to  show  that  the  ship  failed  to  remove  the  pre- 
sumption against  her.  She  assumed  a  difficult  task — to  establish  a 
negative.  But  the  difficulty  in  establishing  it  in  no  way  relieved  her 
from  the  burden  of  doing  so  if  she  were  to  escape  liability,  and,  as  we 
have  seen,  the  vessel  has  not  sustained  this  burden.  She  has  merely 
presented  evidence  from  which  inferences  both  ways  may  be  drawn. 
She  has  failed  to  fulfill  the  obligation  of  showing  the  fact  that  the 
loss  did  not  occur  while  the  goods  were  in  her  custody. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  for  the  libelant 
for  its  damages — to  be  ascertained  in  the  usual  way — and  costs. 


(172  Fed.  370.) 

THE  SENECA. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  15,  1009.) 

No.  270. 

Shipping  (|  116*) — Suit  fob  Shobt  Delivery  or  Cargo— Burden  op  Proof. 

Where  through  bills  of  lading  for  boxes  of  bristles  recited  that  the 
weight  and  quantity  were  unknown,  the  burden  rests  upon  the  shipper  to 
show  their  weight,  when  received,  In  order  to  hold  the  last  carrier  liable 
for  a  claimed  short  weight  in  the  quantity  delivered. 

[Ed.  Note.~For  other  cases,  see  Shipping,  Cent  Dig.  ^  435 ;  Dec  Dig. 
I  116.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  163  Fed.  591. 

J.  Parker  Kirlin  and  John  M.  Woolsey,  for  appellant. 
William  IL  Beard,  Walter  P.  Paret,  and  James  T.  Kilbreth,  for 
appellees. 

Before  LACOMBE,  COXE,  and  NO  YES,  Circuit  Judges. 

PER  CURIAM.  This  action— likewise  for  the  loss  of  bristles — 
is,  with  respect  to  the  burden  of  proof,  the  converse  of  that  of  The 
Ghazee  (decided  at  this  time)  172  Fed.  368.*  In  that  case  it  was  stipu- 
lated that  more  bristles  were  delivered  to  the  first  carrier  than  were 
delivered  to  the  consignee,  and  it  was  held,  under  the  last  carrier 
rule,  that  the  burden  was  upon  the  ship  to  show  that  it  delivered  them 
in  the  condition  in  which  they  were  received.    In  this  case  there  was 

1  97  C.  C.  A.  66. 
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no  such  stipulation,  and  the  burden  was  upon  the  libelant  to  show  that 
the  bristles  which  were  abstracted  were  delivered  to  the  ship. 

This  burden  of  showing  delivery  to  the  ship  we  think  was  not  sus- 
tained by  the  libelant.  There  was  no  positive  testimony  that  the  boxes 
were  full  of  bristles  when  delivered  on  board  the  ship.  The  libelant's 
whole  case  depended  upon  showing  the  weights ;  and  yet  the  bill  of 
lading  contained  no  notation  of  weight  and  recited  that  weight,  quality, 
quantity,  contents,  and  value  were  unknown.  The  boxes  were  not 
in  fact  weighed  after  they  were  placed  on  board  the  ship,  and  it  does 
not  appear  that  they  were  weighed  before.  No  evidence  of  negli- 
gence in  the  care  or  custody  of  the  cargo  during  the  voyage  was  offered 
by  the  libelants.  That  which  was  offered  came  from  the  ship  and  tend- 
ed to  show  that  the  boxes  were  not  broached  during  the  voyage. 

All  the  evidence  of  the  weight  of  the  50  cases  relied  upon  by  the 
libelants  was  a  receipt  or  boat  note  signed  by  the  mate  of  the  ship 
after  the  issuance  of  the  bill  of  lading  containing  a  notation  "Pis  50," 
coupled  with  testimony  that  such  notation  meant  "50  piculs";  a 
picul  being  a  Chinese  weight  of  133%  pounds.  But  while  this  receipt 
was  admissible  in  evidence  against  the  vessel,  it  was  subject  to  ex- 
planation. We  are  satisfied  that  the  mate  who  signed  it  did  not  un- 
derstand the  meaning  of  the  obscure  notation  pf  a  foreign  weight. 
He  knew  that  the  boxes  had  not  in  fact  been  weighed,  and  we  think 
it  clear  that  there  was  no  intention  upon  his  part  in  signing  the  boat 
note  to  vary  the  recital  of  the  bill  of  lading  that  the  weights  were 
unknown.  Even  to  a  person  understanding  the  meaning  of  the  phrase, 
the  notation  would  seem  to  be  a  rough  estimate,  rather  than  an  ac» 
curate  statement  of  weights.  In  our  opinion  the  notation,  under  the 
circumstances,  was  insufficient  either  to  show  the  weight  of  the  boxes 
or  to  shift  to  the  ship  the  burden  of  proving  its  inaccuracy.  No  prin- 
ciple of  estoppel  operated  against  her. 

We  think  that  the  libelants  failed  to  show  that  the  bristles  which 
were  abstracted  were  ever  delivered  on  board  the  Seneca  and,  con- 
sequently, that  the  libel  should  have  been  dismissed. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
case  remanded,  with  instructions  to  dismiss  the  libel,  with  costs. 


(172  Fed.  371.) 

WESTINGHOUSB  ELECTRIC  &  MFG.  CO.  v.  TOLEDO,  P.  C.  &  Lu  RY.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    July  29,  1909.) 

No.  1,868. 

L  Patents  (|  157*)— Construction— Paper  Patents. 

Willie  the  fact  tliat  the  device  of  a  patent  has  never  been  pot  In  use 
does  not  aftect  the  yalidlty  of  the  patent,  it  is  ground  for  giving  it  a 
strict  construction. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  §  157.*] 

2.  Patents  (|  112*) — ^Validity— Presumption  from  Issuance. 

The  presumption  of  the  validity  of  a  patent  arising  from  its  issuanot 
18  weakened  by  the  fact  that  certain  prior  patents,  claimed  to  anticipate^ 
were  not  cited  to  nor  considered  by  the  examiner. 

[Ed.  Note. — ^For  other  cases^  see  Patents,  Cent  Dig.  ^  164;  Dec.  Dig. 
I  112.*] 
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3.  Patents  (|  828*) — Anticipation— Electric  Contbolleb. 

The  Brown  patent.  No.  618,163,  claim  6,  for  a  method  of  electrical 
control,  designed  to  secure  an  acceleration  of  speed  of  motors  and  at  the 
same  time  protect  them  from  injury,  is  void  for  anticipation  by  the  Pot- 
ter patent.  No.  524,396. 
[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  §  328.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

L.  F.  H.  Betts,  for  appellant. 

Thomas  F.  Sheridan  and  Clifton  V.  Edwards,  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  COCH- 
RAN,  District  Judge. 

COCHRAN,  District  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing the  bill  in  a  suit  for  patent  infringement.  The  patent  is  No. 
618,163,  issued  January  24,  1899,  to  W.  M.  Brown,  assignor,  and  as- 
signed to  appellant,  complainant  below.  May  27,  1902.  The  patent 
is  entitled  as  one  for  "electric  motor  control."  More  definitely,  it  is 
one  for  a  method  of  electric  motor  control  and  for  an  apparatus  to 
practice  such  method.  It  contains  twelve  claims.  The  first  six  relate 
to  the  method,  and  the  other  six  to  the  apparatus.  Claim  6,  the  last  of 
the  method  claims,  is  the  only  one  put  in  suit.  It  is  what  is  called  a 
"paper  patent,"  in  that  it  has  never  been  used  by  the  appellant,  and  that 
though  it  is  in  the  business  of  selling  electrical  controllers.  The  ex- 
cuse given  for  not  using  it  heretofore  is  that  its  use  would  require  a 
motor  adapted  thereto,  and  up  to  this  time  it  has  not  deemed  it  best 
to  put  such  a  motor  on  the  market.  The  validity  of  the  patent,  how- 
ever, is  not  affected  by  its  nonuser.  Continental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co.,  210  U.  S.  405,  28  Sup.  Ct.  748,  52  L.  Ed.  1122. 
But  it  may  be  said  to  have  a  bearing  on  its  construction.  In  view 
thereof  the  patent  should  not  be  given  a  broad  or  liberal  construction. 
Judge  Putnam,  in  the  case  of  Bradford  v.  Belknap  Motor  Co.  (C.  C.) 
105  Fed.  63,  with  reference  to  such  a  patent,  said : 

"We  must  proceed  with  grreat  caution  and  avoid  giving  the  complainant 
the  benefit  of  anything  beyond  what  his  inyention  and  patent  clearly  require." 

The  grounds  on  which  the  lower  court  dismissed  the  bill  are  thus 
set  forth  in  the  conclusion  of  Judge  Tayler's  opinion: 

"So  I  come  to  the  conclusion: 

"1.  That  all  that  is  important  or  useful  in  the  patent  in  suit  has  been  long 
before  discovered  and  used. 

"2.  The  departure  in  the  patent  in  suit  from  preceding  forms  is  so  slight 
and  its  absence  of  advance  in  real  usefulness  so  apparent  that  we  can  readily 
understand  why  it  has  never  gone  into  practical  use. 

"3.  Whatever  Improvement  Brown  made,  it  was  an  improvement  obvious 
to  any  one  skilled  in  the  art  and  so  slight  as  to  be  of  negligible  value.*' 

We  do  not  understand  from  this  that  it  was  thought  that  the  patent 
is  not,  to  a  certain  extent,  at  least,  an  advance  on  the  prior  art.  It 
seems  to  be  conceded  that  it  is;  the  position  being  that  the  advance 
is  so  slight  as  to  be  of  no  real  value,  and,  such  as  it  is,  is  obvious  to 
one  skilled  in  the  art.  The  appellee's  contention,  however,  is  that  it  is 
not  to  any  extent  an  advance  thereon,  having  been  fully  anticipated  by 
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disclosures  made  in  prior  patents.  The  patents  relied  on  are :  No. 
435,958,  issued  September  9,  1890,  to  M.  J.  Wightman,  assignor ;  No. 
444,900,  issued  January  20,  1891  to  M.  J.  Wightman,  assignor;  No. 
524,396,  issued  August  14,  1894,  to  W.  B.  Potter,  assignor ;  and  No. 
587,442,  issued  August  31,  1897,  to  W.  H.  Knight  and  W.  B.  Potter. 

The  application  for  the  Knight  and  Potter  patent  antedates  the  Pot- 
ter patent.  The  first  Wightman  and  the  Knight  and  Potter  patents 
are  each  for  a  method  of  electric  motor  control.  The  second  Wight- 
man  and  the  Potter  patents  are  each  for  an  apparatus  to  practice  a 
method  of  such  control.  Each  of  these,  as  a  matter  of  course,  dis- 
closes the  method  which  it  is  adapted  to  practice. 

It  will  help  us  to  determine  whether  claim  6,  the  one  in  suit,  was  so 
anticipated  to  understand,  to  a  certain  extent  at  least,  the  nature  of  the 
methods  covered  by  the  first  five  claims,  and  it  will  clear  up  the  situa- 
tion if  we  address  ourselves  to  certain  preliminary  matters  before  pro- 
ceeding to  a  consideration  of  said  claims. 

Those  methods  are  applicable  only  where  a  plurality  of  electric 
motors  are  in  use,  and  that  where  the  field  of  each  motor  is  provided 
with  duplicate  windings.  In  the  specification  they  are  treated  as  ap- 
plicable where  two  such  motors  are  in  use,  and  to  them  when  used  in 
operating  a  street  railway  car.  In  disposing  of  this  case  we  will  so 
limit  ourselves. 

An  electric  motor  consists  of  two  parts,  one  stationary  and  the 
Dther  rotary.  The  former  is  called  the  "field,"  and  the  latter  the 
"armature."  The  latter  lies  within  the  former.  Each  itself  consists  of 
two  subordinate  parts,  a  soft  iron  core  and  an  insulated  copper  wire 
wound  around  the  core.  What  we  mean  when  we  say  that  the  field  of 
each- of  the  two  motors  has  duplicate  windings  is  that  it  has  two  coils 
of  such  wire  wound  around  its  core.  The  armature  and  the  field  wind- 
ing of  each  motor  are  in  series,  i.  e.,  in  continuous  relation.  Their 
function  is  to  conduct  the  electric  current  coming  to  them  from  the 
trolley  wire  around  their  respective  cores,  from  whence  it  passes  to 
the  ground.  In  passing  around  the  cores  the  current  magnetizes  them, 
and  it  is  the  magnetic  action  so  induced  that  causes  the  armatures  and, 
sequentially,  the  axles  of  the  car  wheels  to  which  they  are  attached 
and  those  wheels  to  rotate  and  the  car  to  move. 

The  control  of  the  two  electric  motors  is  effected  by  controlling  the 
electric  current  which  flows  through  them.  The  apparatus  by  which 
it  is  controlled  is  termed  the  "controller,"  or  "switch."  It  is  the 
cyKndrically  shaped  structure  or  drum  stationed  on  the  car  platform 
on  top  of  which  is  a  crank  with  a  handle  whereby  the  motorman  op- 
erates it.  Such  control  is  exercised  to  effect  several  separate  and  dis- 
tinct ends,  each  of  which  is  essential  to  the  successful  running  of  the 
car.  They  are  as  follows,  to  wit :  Starting  the  car,  stopping  it,  ac- 
celerating or  lowering  its  speed,  reversing  its  direction,  and  prevent- 
ing the  motors  being  burnt  out  in  the  course  of  effecting  the  other 
ends.  Conceivably  an  .invention  relating  to  a  method  of  control  of 
two  motors  so  used  may  be  so  broad  as  to  cover  all  the  ends  for  which 
it  may  be  exercised  or  it  may  be  limited  to  some  one  of  them.  Here 
each  of  the  first  five  of  the  method  claims  is  limited  to  a  single  end, 
tovntf  accelerating  the  speed  of  the  car.    Claim  6  has  to  do  with  so 
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accelerating  and  at  the  same  time  preventing  the  motors  being  burnt 
out. 

In  dealing  with  the  first  five  of  the  method  claims  we  will  consider 
them  together.  The  patent  in  suit  discloses  two  separate  and  distinct 
methods  of  accelerating  the  speed  of  rotation  of  the  armatures  of  the 
two  motors.  One  is  by  varying  the  circuit  relations  of  the  field  wind- 
ings, i.  e.,  the  course  of  the  current  therethrough,  in  such  a  way  as  to 
reduce  in  successive  steps  the  opposition  to  its  flow  until  the  minimum 
of  possible  opposition  is  reached,  and  doing  this  first  with  one  motor 
and  then  with  the  other.  By  so  doing,  as  the  opposition  is  reduced, 
the  flow  of  the  current  through  the  motors  is  increased  and  the  speed 
of  rotation  accelerated  in  successive  steps. 

There  are  two  kinds  of  possible  opposition  to  such  flow.  One  is 
termed  "ohmic  resistance,"  and  the  other  "counter-electro-motive 
force."  The  former  is  the  opposition  of  the  wire  through  which  the 
current  flows,  and  varies  with  the  size  and  length  thereof.  It  is  passive 
or  dead  and  is  analogous  to  that  which  friction  gives  to  the  flow  of 
water  through  a  pipe.  The  latter  is  active  or  live  and  is  analogous 
to  that  which  the  load  on  a  water  motor  causes  the  vanes  or  blades 
thereof  to  present  to  the  flow  of  water  therethrough.  It  is  generated 
by  the  armatures  of  the  motors  and  is  dependent  on  two  factors,  the 
speed  of  rotation  of  the  armatures  and  the  strength  of  magnetic  action 
of  the  fields.  This  strength  is  itself  dependent  on  two  factors,  the 
quantity — amperes— of  current  flowing  around  the  cores,  and  the 
number  of  times  it  flows  around  them;  the  product  of  the  two  being 
termed  "ampere-turns."  The  force  so  generated  is  like  that  of  the 
current  itself,  except  that  it  acts  in  the  opposite  direction,  and  hence 
its  name  "counter-electro-motive  force."  Certain  differences  between 
these  two  kinds  of  opposition  need  to  be  emphasized.  Opposition  from 
such  resistance  exists  whether  the  armatures  are  rotating  or  not; 
whereas,  that  from  such  force  can  exist  only  when  they  are  rotating. 
Again,  opposition  from  such  resistance  can  exist  as  well  outside  as 
within  the  motors;  whereas,  that  from  such  force  exists  only  within 
the  motors.  And,  further,  opposition  from  such  resistance  consumes 
a  portion  of  the  current  by  turning  it  into  heat,  thereby  wasting  such 
portion  thereof;  whereas,  opposition  from  such  force  does  not  waste 
any  portion  of  the  current,  and  it  is  the  overcoming  thereof  by  the 
magnetic  force  induced  by  the  current  that  causes  tiie  armatures  to 
rotate  and  the  work  to  be  done. 

There  are  three  possible  variations  of  the  circuit  relations  of  the 
duplicate  windings  of  a  motor,  i.  e.,  of  the  course  of  the  current  there- 
through. They  may  be  in  series,  i.  e.,  so  related  that  the  current  flows 
through  one  and  then  through  the  other.  They  may  be  in  parallel 
or  multiple  arc,  i.  e.,  so  related  that  the  current  divides  between  them 
and  the  two  portions  thereof  flow  therethrough  simultaneously.  Or 
they  may  be  out  of  relation,  so  that  the  current  does  not  flow  there- 
through either  successively  or  simultaneously,  but  only  through  one  of 
them.  This  being  out  of  relation  may  be  either  entire  or  partial,  caus- 
ed when  partial  by  a  shunt — a  path  of  low  resistance  around  one  of 
the  windings — in  which  case  a  slight  portion  of  the  current  flows 
through  the  shunted  winding.    These  three  possible  variations  of  the 
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circuit  relations  of  the  windings  yield  three  grades  of  opposition  from* 
ohmic  resistance,  one  to  each  variation.  The  maximum  grade  is  when 
the  windings  are  in  series.  The  next  highest  grade  is  when  they  are 
out  of  relation.  It  is  one-half  of  the  maximum  erade.  The  minimum 
grade  is  when  they  are  in  parallel.  It  is  one-half  of  the  intermediate 
grade  and  one^fourth  of  the  maximum.  They  yield  only  two  grades  of 
opposition  from  counter-electro-motive  force;  two  of  them  yielding 
the  same  grade  of  opposition  from  this  source.  The  maximum  g^ade 
is,  as  in  the  case  of  the  maximum  grade  from  ohmic  resistance,  when 
the  windings  are  in  series.  The  minimum  grade  is  when  they  are  out 
of  relation  or  in  parallel,  and  the  existence  of  each  grade  of  opposition 
irom  this  source  depends,  as  heretofore  stated,  on  the  fact  that  the 
armatures  of  the  motors  are  rotating.  Out  of  these  three  possible 
variations  of  the  circuit  relations  of  the  duplicate  windings  of  a  motor 
there  comes  therefore  three  grades  of  opposition  to  the  flow  of  cur- 
rent therethrough. 

As  a  consequence  of  this,  these  three  possible  variations  of  these 
relations  yield  also  three  rates  of  speed  of  rotation  of  the  armature 
of  a  motor;  the  minimum  rate  existing  when  the  maximum  grade 
of  opposition  exists,  i.  e.,  when  the  windings  are  in  series,  the  next 
when  the  intermediate  grade  of  opposition  exists,  i.  e.,  when  the 
windings  are  out  of  relation,  and  the  maximum  when  the  mini- 
mum grade  of  opposition  exists,  i.  e.,  when  the  windings  are  in  par- 
allel. And,  if  the  opposition  to  the  flow  of  the  current  is  reduced 
first  in  one  motor  and  then  in  the  other,  in  the  order  of  the  grades 
thereof,  the  maximum  opposition  existing  in  both  motors  when  the  re- 
duction begins,  four  distinct  grades  of  opposition  from  that  then  exist- 
ing are  yielded,  and  the  speed  of  rotation  is  accelerated  in  four  suc- 
cessive steps  from  the  rate  then  existing,  assuming  the  armatures  of 
the  motors  to  be  then  rotating. 

The  other  method  of  accelerating  the  speed  of  such  rotation  dis- 
closed by  the  patent  is  by  varying  the  circuit  relations  of  the  motors 
as  a  whole,  and  not  simply  of  the  duplicate  windings  thereof.  There 
are  three  possible  variations  thereof,  the  same  as  in  the  case  of  the 
duplicate  windings.  They  may  be  in  series — out  of  relation — or  in 
parallel.  As  the  first  and  last  are  the  only  ones  used  in  accelerating 
Uie  speed,  no  further  reference  need  be  made  here  to  the  second  one. 
When  the  two  motors  are  in  series,  the  current  flows  through  them 
successively,  i.  e.,  first  through  one  and  then  through  the  other.  When 
in  parallel,  it  divides  between  them,  and  the  two  portions  thereof  flow 
therethrough  simultaneously.  The  lowest  rate  of  speed  exists  when 
the  two  motors  are  in  series,  and  that  existing  when  they  are  in  paral- 
lel may  be  said  to  be  double  what  it  is  when  they  are  in  series,  as- 
suming the  motors  to  be  able  to  hold  up  under  this  condition.  This  is 
so  because  when  the  motors  are  in  series  the  force  or  voltage  of  the 
current  is  divided  between  them;  whereas,  when  they  are  in  parallel 
each  motor  has  the  full  force  or  voltage. 

The  method  of  acceleration  covered  by  each  of  the  first  five  method 
claims  of  the  patent  in  suit  is  a  combination  of  these  two  distinct 
methods  of  acceleration,  and  the  only  diflference  between  the  claims  is 
in  their  phraseology.    The  way  in  which  the  patentee  combined  them 
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is  shown  diagrammatically  in  Fig.  2  accompan3ring  the  specification  of 
the  patent.    It  is  as  follows,  to  wit : 


3  — A^/WWwLo-^^^  — 


5v  — /^JA/wvVi--c>--vVW" — ww^—o-ywww'  /WW\r^ 

In  explaining  this  diagram  we  would,  for  the  present,  ignore  so 
much  thereof  as  is  under  the  letters  B  and  R.  That  portion  thereof 
has  nothing  to  do  with  what  is  covered  by  the  claims  of  the  patent. 
A  represents  the  armature  of  one  motor,  and  Fa  and  Fb  the  two  wind- 
ings of  the  field  of  that  motor.  AA  represents  the  armature  of  the 
other  motor,  and  FFa  and  FFb  the  two  windings  of  its  field.  1  rep- 
resents the  position  at  starting,  and  2,  3,  4,  5,  6,  7,  8,  and  9  represent 
eight  different  running  positions.    2a  represents- a  transition  position 
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between  running  positions  2  and  3 ;  3a  a  like  position  between  running 
positions  3  and  4;  5a,  5b,  5c,  5d,  four  transition  positions  between 
running  positions  5  and  6;  6a  a  transition  position  between  running 
positions  6  and  7;  and  7a  a  like  position  between  running  positions 
7  and  8.  It  will  tie  noted  that  at  starting  position  1,  the  windings  of 
each  motor  are  in  series,  presenting  the  highest  grade  of  opposition 
to  the  flow  of  current  from  ohmic  resistance,  that  from  counter-elec- 
tro-motive force  not  existing,  as  the  armatures  are  not  then  rotating. 
At  position  2  the  same  opposition  is  maintained ;  the  armatures  now 
rotating.  At  position  2a  the  field  windings  of  the  left-hand  motor  are 
out  of  relation,  and  the  current  flows  through  but  one  of  them,  pre- 
senting the  next  lowest  grade  of  opposition  of  both  kinds  in  that 
motor.  At  position  3  the  field  windings  of  that  motor  are  in  parallel, 
presenting  the  lowest  grade  of  opposition  at  all  possible  in  that  motor ; 
that  from  ohmic  resistance  alone  being  thereby  lowered.  At  positions 
3a  and  4  exactly  the  same  course  as  in  positions  2a  and  3  is  followed 
with  the  right-hand  motor.  Thus  it  is  that  at  positions  4  and  5  op- 
position to  the  flow  of  the  current  when  the  two  motors  are  in  series 
is  reduced  to  its  lowest  grade,  and  the  armatures  thereof  are  rotating 
at  their  highest  rate  of  speed  with  the  motors  in  that  relation.  In 
reaching  this  rate  of  speed,  including  it,  we  have  four  distinct  rates 
of  speed. 

Positions  5a,  5b,  5c,  5d,  and  6  restore  exactly  the  same  amount  of  op- 
position that  existed  at  starting  position  1.  This  is  so  because  position 
6  finds  the  field  windings  of  each  motor  in  series.  There  is  this  signifi- 
cant diflference,  however,  between  the  two  positions.  At  position  1 
the  two  motors  were  in  series ;  whereas,  in  position  6  they  are  in  par- 
allel, having  become  so  in  that  position.  Up  to  position  6  the  first 
method  of  acceleration  heretofore  described  has  been  in  use.  At  posi- 
tion 6  the  other  method  is  called  in,  and  by  the  change  the  rate  of  speed 
due  to  the  parallel  relation  with  the  opposition  within  the  motors  at  its 
.  highest  is  attained.  A  detailed  consideration  of  these  five  positions  is 
not  in  order  here.  They  are  covered  by  claim  6,  the  claim  in  suit,  and 
will  be  considered  fully  when  we  reach  that  claim.  Inasmuch,  then,  as 
when  the  two  motors  come  into  such  relation  the  opposition  within 
them  is  at  its  highest,  just  as  at  starting  from  rest  when  they  were  in 
series,  the  speed  is  capable  of  further  acceleration  by  calling  in  the 
first  method  of  acceleration  which  was  then  in  use,  i.  e.,  by  reducing 
the  opposition  by  successive  steps  to  its  lowest  grade,  first  in  one  mo- 
tor and  then  in  the  other;  and  this  is  what  is  done  in  the  remaining 
positions.  At  position  6a  the  field  windings  of  the  left-hand  motor 
are  out  of  relation  so  that  the  current  flows  through  but  one  of  them, 
thus  presenting  the  next  lowest  g^ade  of  opposition  of  both  kinds  in 
that  motor  to  that  existing  in  position  6.  At  position  7  the  field  wind- 
ings of  that  motor  are  in  parallel,  presenting  the  lowest  grade  of  op- 
position; that  from  ohmic  resistance  alone  being  thereby  lowered, 
and  the  lowest  grade  of  opposition  at  all  possible  in  that  motor.  At 
position  7a  and  8  exactly  the  same  course  as  in  position  6a  and  7  is 
followed  with  the  right-hand  motor,  and  at  position  8  the  highest 
rate  of  speed  possible  is  attained.  Position  9  is  exactly  the  same  as 
position  8 — ^just  as  position  5  is  the  same  as  position  4.    The  signifi- 
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cance  of  this  will  appear  when  we  take  up  that  portion  of  the  diagram 
which  we  have  been  ignoring,  which  we  will  shortly  do. 

In  reaching  the  rate  of  speed  at  positions  8  and  9  we  have  five  dis- 
tinct rates  of  speed,  including  it,  from  that  existing  at  position  5, 
thus  making  nine  in  all,  so  far  as  this  portion  of  the  diagram  is  con- 
cerned. 

This\letailed  explanation  of  the  diagram  shows  that  the  method  of 
acceleration  covered  by  the  patent  is  a  combination  of  the  two  methods 
of  acceleration  pointed  out  and  how  it  combines  them. 

But,  before  passing  to  claim  6,  a  word  or  two  should  be  said  as  to 
that  portion  of  the  diagram  which  thus  far  we  have  ignored.  Though, 
as  stated,  it  has  no  relation  to  anything  covered  by  the  claims  of  fiie 
patent,  an  understanding  of  it  will  shed  light  on  our  path.  We  have 
noted  that  one  of  the  differences  between  opposition  from  ohmic  re- 
sistance and  that  from  counter-electro-motive  force  is  that  the  former 
can  exist  outside  of  the  motors ;  whereas,  the  latter  cannot.  It  is  pos- 
sible therefore  to  provide  in  the  car  circuit  between  the  controller  and 
the  motors  a  winding  of  wire,  which,  if  in  circuit,  will  be  the  source 
of  opposition  from  ohmic  resistance,  exactly  as  the  field  windings 
thereof  are ;  and,  if  provided,  cutting  same  out  of  circuit,  and  thereby 
reducing  the  opposition  arising  therefrom,  will  accelerate  the  speed 
of  the  car,  just  as  reducing  the  opposition  from  internal  ohmic  re- 
sistance will  do  so.  What  the  ignored  portion  of  the  diagram  covers 
is  two  such  windings.  They  are  in  the  car  circuit  between  the  active 
part  of  the  controller  and  the  motors.  One  of  them  is  the  winding 
of  what  is  termed  the  blow-out  magnet,  designated  by  the  letter  B. 
It  is  within  the  drum  of  the  controller.  It  is  around  a  soft  iron  core, 
which  the  current  in  passing  through  the  winding  magnetizes.  Its 
function  is  to  prevent  formation  of  arcs  when  the  contacts  of  the 
controller  are  broken  in  the  course  of  operation.  Though  such  is  its 
function,  cutting  it  out  of  circuit,  and  thereby  removing  such  opposi- 
tion as  it  affords,  will  accelerate,  to  a  certain  extent  at  least,  the  speed 
of  rotation  of  the  armatures  of  the  two  motors.  It  is  claimed  that  the 
opposition  which  it  affords  is  negligible;  but  the  diagram  evidences 
that  the  patentee  thought  it  afforded  enough  opposition  to  make  its 
cutting  out  of  circuit  cause  an  appreciable  acceleration  in  speed  of  ro- 
tation, for  he  cuts  it  out  twice,  and  there  is  no  explanation  for  his 
doing  so  except  to  accelerate  such  speed.  This  he  does  at  positions 
5  and  9,  and  this  is  the  only  particular  in  which  those  positions  differ 
from  the  immediately  preceding  positions,  to  wit,  4  and  8.  At  posi- 
tion 4  the  highest  rate  of  speed  with  the  motors  in  series  has  been  at- 
tained, leaving  out  of  consideration  this  winding,  and  by  cutting  it  out 
in  position  5  a  still  higher  rate  of  speed  in  that  relation  is  attained.  At 
position  8,  without  reference  thereto,  the  highest  rate  of  speed  with  the 
motors  in  parallel  has  been  attained,  and  the  cutting  it  out  in  position 
9  yields  a  still  higher  rate  of  speed  in  the  parallel  relation — ^the  highest 
rate  of  speed  that  is  possible  for  the  armatures  to  attain  under  any 
conditions.  Inasmuch  as  positions  5  and  9  are  likely  to  be  positions  of 
continuous  running,  during  which  the  controller  connections  are  not 
broken  and  the  magnet  is  not  needed  to  blow  out  arcs,  there  is  no  reason 
why  it  should  not  be  cut  out  of  circuit  and  thus  accderate  the  speed. 
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The  other  winding  referred  to  is  termed  the  "rheostat"  or  "external 
resistance,"  and  is  designated  by  the  letter  R.  It  is  generally  placed 
under  the  car  body,  and  may  consist  of  an  assemblage  of  plates  instead 
of  a  coil  or  coils  of  wire.  In  the  diagram  it  is  shown  in  but  one  posi- 
tion, and  that  is  position  1,  the  starting  position,  when  the  current  is 
turned  into  the  car  circuit  and  the  armatures  begin  to  rotate.  In  posi- 
tion 2  ib  is  cut  Out  and  remains  out  thereafter.  This  is  the  only  par- 
ticular in  which  position  2  differs  from  position  1.  The  effect  of  cut- 
ting ft  out  is  to  reduce  that  much  opposition  to  the  flow  of  the  current 
and  to  accelerate  the  speed  of  rotation  over  what  it  was  in  position  1, 
just  as  the  cutting  out  of  the  winding  of  the  blow-out  magnet  in  posi- 
tions 5  and  9  did  likewise.  We  have  thus  three  additional  rates  of 
speed  by  so  cutting  out  these  two  windings,  as  stated,  or  twelve  in  all, 
in  an  ascending  scale  from  the  lowest  to  the  highest. 

This  brings  us  to  claim  6,  the  one  in  suit.  The  method  covered  by 
it,  as  heretofore  stated,  is  one  for  accelerating  the  speed  of  rotation 
of  the  armatures  and  at  the  same  time  for  preventing  their  being  burnt 
out  in  the  process  of  acceleration.    It  is  in  these  words : 

'*The  method  of  shifting  two  motors  from  series  to  parallel  relation,  c(m- 
sisting  of  strengthening  the  field  and  ohmic  resistance  of  one  motor,  then 
placing  a  shunt  around  the  other  motor,  and  then  placing  said  shunted  motor 
with  its  field  strength  and  ohmic  resistance  Increased  in  parallel  with  the 
first  mentioned  motor.'* 

Its  nature,  as  also  heretofore  stated,  is  disclosed  by  so  much  of 
positions  5a,  5b,  5c,  5d,  and  6,  i.  e.,  the  transition  positions  5a,  5b, 
5c,  and  5d  and  the  running  position  6  of  the  diagram  as  are  not  under 
the  letters  B  and  R.  It  consists,  according  to  the  claim,  of  three  sep- 
arate and  distinct  steps,  to  be  taken  successively. 

The  first  one  is  'Strengthening  the  field  and  ohmic  resistance  of  one 
motor."  Strengthening  the  field,  as  we  have  seen,  increases  the  coun- 
ter-electro-motive force.  By  this  step,  then,  both  forms  of  opposition 
within  the  motor  are  brought  into  play.  The  manner,  however,  of 
so  doing,  i.  e.,  of  increasing  the  strength  of  field  and  bhmic  resistance, 
or  the  extent  of  so  doing  is  not  stated,  as  the  language  is  general  and 
indefinite ;  but  the  diagram  and  explanation  thereof  in  the  specification 
discloses  a  way  of  so  doing,  and  that  to  the  maximum,  so  that  this  step 
yields  in  the  motor  its  maximum  g^ade  of  opposition  to  the  current. 
It  is  shown  in  positions  5a  and  5b.  In  position  5a  the  field  circuit  of 
the  left-hand  motor  is  changed  from  what  it  is  in  position  5.  There 
the  two  windings  were  in  parallel.  The  change  in  position  5a  is  to 
out  of  relation  entirely.  The  effect  of  this  is  to  double  the  ohmic  re- 
sistance of  that  motor ;  the  strength  of  the  field  remaining  as  before. 
In  position  5b  the  field  circuit  thereof  is  again  changed.  The  windings- 
are  put  in  series.  The  effect  of  this  is  to  again  double  the  ohmic  re- 
sistance and  at  the  same  time  the  strength  of  the  field.  It  is  thus  seen 
that  by  this  step,  taken  in  this  way,  the  field  windings  of  this  motor 
are  shifted  back  from  parallel  to  series,  and  that  in  exactly  the  same 
way  in  which  they  had  theretofore  been  shifted  from  series  to  parallel. 

The  second  step  is  "placing  a  shunt  around  the  other  motor,"  there- 
by putting  the  two  motors  out  of  relation  almost  entirely.  This  is 
shown  by  position  5c. 
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The  third  and  last  step  is  "placing  said  shunted  motor  with  its  field 
strength  and  ohmic  resistance  increased  in  parallel  with  the  first-men- 
tioned motor."  By  this  step  the  two  motors  are  changed  from  out 
of  relation  almost  entirely  to  parallel  relation,  and  simultaneously 
therewith  the  field  strength  and  ohmic  resistance  of  the  other  or  shunt- 
ed motor  is  increased  and  both  forms  of  opposition  within  it  are 
brought  into  play.  It  is  not  said  here  how  the  field  strength  and  ohmic 
resistance  thereof  is  increased,  or  the  extent  to  which  this  is  4one. 
A  way  of  so  doing,  however,  is  disclosed  by  the  diagram  and  explana- 
tion thereof,  as  in  the  case  of  the  first  step — ^the  same  way  as  there — 
and  the  increase  is  to  the  maximum,  thus  yielding  the  maximum  grade 
of  opposition  in  this  motor.  It  is  by  shifting  the  windings  of  the  mo- 
tor back  from  parallel  to  series  in  the  same  way  in  which  they  had 
theretofore  been  shifted  from  series  to  parallel.  This  step  is  covered 
by  positions  5d  and  6,  though  position  5d  would  seem  to  go  beyond 
the  step  as  given  in  the  claim  in  putting  the  motors  out  of  relation 
entirely. 

It  is  thus  seen  that  the  method  covered  by  the  claim  in  question  is 
complex.  It  involves  a  change  in  the  motor  circuit,  i.  e.,  from  series 
to  parallel,  and  also  in  the  field  circuits,  i.  e.,  from  parallel  to  series. 
In  each  instance  the  change  is  not  instantaneous  but  first  to  out  of  re- 
lation. The  change  in  the  motor  circuit  has  to  do  with  accelerating  the 
speed ;  whereas,  that  in  the  field  circuit  has  to  do  with  preventing  the 
motors  being  burnt  out  by  the  change  in  the  motor  circuit.  The  dan- 
ger of  being  burnt  out  is  due  to  the  sudden  inrush  of  current  upon  the 
change  being  made,  caused  by  each  motor  receiving  the  entire  voltage 
thereof,  and  the  change  in  the  field  circuit  prevents  such  burning  out 
by  developing  the  opposition  within  the  motors  to  the  flow  of  the  cur- 
rent to  its  maximum  at  the  time  the  change  in  the  motor  circuit  is 
completed.  It  may  be  said  also  that  the  change  in  the  field  circuits 
has  to  do  with  lessening  the  rate  of  acceleration  due  to  the  change  in  the 
motor  circuit  and  making  it  so  that,  whilst  the  motors  remain  in  paral- 
lel relation,  by  changing  the  field  circuits  successively  from  series  to 
parallel  relation,  the  same  as  was  done  before  the  change  in  the  motor 
circuit,  the  opposition  within  the  motors  may  be  gradually  withdrawn 
and  the  rate  of  speed  gradually  accelerated. 

Claim  6,  however,  does  not  expressly  disclose  that  the  method  cov- 
ered by  it  was  intended  to  effect  any  such  ends.  In  this  particular  it 
is  unlike  the  other  five  method  claims,  as  each  of  them  in  characteriz- 
ing the  method  covered  by  it  as  one  of  acceleration  did  so  disclose  the 
end  intended  to  be  effected  by  it.  Claim  6  characterizes  the  method 
covered  by  it  simply  as  one  of  "shifting  two  motors  from  series  to 
parallel  relation."  In  so  doing  it  is  not  strictly  accurate,  for,  as  we 
have  seen,  it  covers  considerably  more  than  a  change  in  the  motor  cir- 
cuit. Strictly  speaking,  there  are  but  two  methods  of  changing  two 
motors  from  series  to  parallel  relation.  One  is  instantaneously  with- 
out any  intermediate  step,  as  is  done  in  the  Condict  patent  hereafter 
referred  to.  The  other  is  by  first  putting  them  out  of  relation  and  then 
in  parallel  as  here.  But  claim  6,  as  we  have  seen,  covers  more  than 
this,  in  that  it  provides  for  changes  in  the  field  circuits;  the  change 
in  one  taking  place  before  the  motor  circuit  is  altered  and  whilst  the 
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motors  arc  still  in  series  and  the  other  simultaneously  with  the  motors 
attaining  the  parallel  relation.  Inasmuch,  however,  as  the  latter  chan- 
ges are  in  order  to  make  the  change  in  the  motor  circuit  effective  and 
to  limit  its  effect,  broadly  speaking,  the  method  covered  by  the  claim 
may  be  said  to  be  one  of  shifting  "two  motors  from  series  to  parallel 
relation." 

Such,  then,  is  the  nature  of  the  method  covered  by  this  claim  and 
the  ends  effected  by  it  It  is  to  be  noted  that  it  is  a  course  of  pro- 
cedure in  relation  to  and  within  the  motor  circuit  by  which  the  speed 
is  accelerated  and  the  internal  resources  of  the  motors  are  so  mar- 
shaled as  to  prevent  the  inrushing  current  harming  the  motors  upon 
their  attaining  the  parallel  relation  and  to  limit  the  increase  of  accel- 
eration. It  has  nothing  whatever  to  do  with  the  car  circuit  outside  of 
the  motor  circuit.  In  this  particular  it  is  just  like  the  method  covered 
by  the  purely  acceleration  claims.  It  is  confined  to  the  motor  circuit, 
and  by  it  also  the  internal  resources  of  the  motors  are  so  marshaled  as 
to  provide,  in  connection  with  that  arising  from  the  change  in  that 
circuit,  nine  distinct  rates  of  speed  in  an  ascending  scale.  The  pat- 
entee's mind  was  concentrated  on  the  motor  and  field  circuits.  In  the 
acceleration  claims  he  so  handled  them  as  to  gradually  accelerate  the 
speed  from  the  lowest  to  the  highest  rate  thereof;  and  in  the  sixth 
claim  he  so  handled  them  as  to  accelerate  the  speed  a  certain  degree 
and  to  prevent  harm  to  the  motors  from  so  accelerating  it, 

Claim  6,  however,  is  a  subordinate  feature  of  the  patent.  Nor  are 
any  of  the  acceleration  claims  in  their  entirety  the  main  feature  there- 
of. Rather  a  portion  of  those  claims  is  the  central  feature  thereof,  to 
wit,  so  far  as  they  cover  the  changes  in  the  field  circuits  both  in  the 
series  and  parallel  relation.  The  patentee  thus  expresses  himself  on 
this  subject  in  the  specification : 

"I  provide  switches  by  the  movement  of  which  I  may  effect  gradual  ac- 
celeration In  the  speed  of  the  motors  by  varying  in  successive  steps  the  field 
strength  and  ohmic  resistance  of  one  motor  without  changing  that  of  the 
other.  Having  lowered  the  field  strength  and  ohmic  resistance  of  one  motor, 
I  then  pass  through  the  same  steps  with  the  second  motor.  Larger  changes 
of  speed  I  obtain  by  making  series  multiple  changes  of  the  motors  as  a 
whole,  so  that  the  central  feature  of  my  invention  is  that  the  smaller  changes 
In  speed,  both  in  moving  through  the  series  and  parallel  positions  are  made 
by  the  circuit  changes  of  the  field  of  first  one  motor  and  then  the  other." 

That  portion  of  the  method  of  claim  6  which  has  to  do  with  pre- 
venting harm  to  the  motors  when  they  are  placed  in  parallel  is  not, 
however,  the  only  way  of  preventing  such  harm  under  this  circum- 
stance. The  specification  of  the  patent  and  the  diagram  of  Fig.  2,  as 
heretofore  indicated,  disclose  a  method  of  preventing  similar  harm  to 
the  motors  at  starting  position  1  of  the  diagram,  when,  as  we  have 
seen,  there  is  no  counter-electro-motive  force  to  check  the  flow  of  the 
current.  It  consists  in  the  use  of  the  rheostat  or  external  resistance, 
which  in  addition  to  the  ohmic  resistance  within  the  motors  is  sufficient 
to  prevent  harm  to  them.  This  method  of  preventing  .harm  to  the  mo- 
tors can  be  used  when  they  are  changed  from  series  to  parallel.  It 
differs  from  the  other^  method  in  that  it  amounts  to  calling  in  outside 
help ;  whereas,  that  method  relies  on  the  motors  to  protect  themselves. 
And,  though  there  may  be  no  necessity  for  so  doing,  it  may  be  used  in 
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connection  with  the  other  method  of  preventing  Harm,  thus  affording, 
as  it  were,  double  protection. 

It  seems  clear  that  the  patentee  had  in  mind  the  use  of  this  method 
of  protection  when  the  motors  are  changed  from  series  to  parallel  as 
well  as  at  starting  and  considered  that,  as  a  rule  at  least,  there  would 
"be  no  necessity  to  use  it  when  such  change  was  being  made  in  con- 
nection with  the  method  of  protection  disclosed  by  claim  6,  for,  in 
describing  position  6  of  that  claim  in  the  specification,  he  expressly 
excluded  its  use.    He  said: 

**The  first  multiple  position,  position  6,  in  which,  without  inserting  any  ex- 
ternal resistance,  armature  AA  is  connected  with  the  trolley  side.  ♦  ♦  ♦ 
Simultaneously  the  series  connection  is  completed  between  FFa  and  Ff*b. 
♦  ♦  ♦  The  two  motors  are  now  in  multiple  with  each  other,  and,  as  this 
would  tend  to  cause  a.  very  sudden  acceleration,  the  field  coils  of  the  motors 
are  arranged  with  their  greatest  streng^th  so  as  to  increase  the  counter-electro- 
motive force  of  the  motors;  the  same  arrangement  also  giving  the  highest 
-ohmic  resistance  of  each  motor.*' 

But  it  seems  equally  clear  that  the  patentee  also  thought  that  condi- 
tions might  arise  when  it  would  be  "desirable  and  suitable"  to  use  such 
additional  outside  protection  in  connection  with  that  provided  by  claim 
6,  though  he  gave  no  indication  as  to  what  those  conditions  were.  To 
make  this  good  we  will  have  to  take  into  consideration  all  that  the  pat- 
•entee  has  said  in  relation  to  the  use  of  external  resistance,  for  he  re- 
fers to  it  several  times  in  addition  to  the  reference  contained  in  the 
•quotation  just  made  from  the  specification;  and  to  comprehend  his 
full  meaning  reference  should  be  had  also  to  the  patent  issued  to  G.  H. 
Condict,  November  20,  1888,  No.  393,323,  which  undoubtedly  Brown 
must  have  had  in  mind  when  conceiving  his  invention.  It  is  for  an 
apparatus,  to  wit,  a  switch,  and  not  for  a  method  of  electric  motor 
•control.  Condict  seems  to  have  been  the  first  to  solve  the  problem  of 
shifting  two  motors  from  series  to  parallel  relation  in  the  course  of 
their  operation  in  order  to  accelerate  the  speed  of  rotation  of  their 
armatures.  He  seems  not  to  have  conceived  the  idea  of  dealing  with 
the  motors  one  at  a  time  when  they  were  in  series  and  again  when 
in  parallel ;  but  in  both  relations  he  dealt  with  both  motors  at  the  same 
time,  and  that  in  the  same  manner.  Nor  does  he  seem  to  have  conceiv- 
ed the  idea  of  changing  the  field  circuits  or  the  motor  circuits  from 
series  to  parallel  mediately,  i.  e.,  through  an  intermediate  step,  to  wit, 
by  first  putting  them  out  of  relation.  He  changed  each  immediately 
from  the  one  relation  to  the  other.  Thus  it  was  that  he  secured  only 
four  different  rates  of  speed  by  manipulating  the  field  and  motor  cir- 
cuits. At  starting  he  had  the  windings  of  each  motor  in  series.  He 
then  changed  them  in  each  immediately  from  series  to  parallel.  He 
then  changed  the  motor  circuit  by  changing  the  two  motors  immediate- 
ly from  series  to  parallel,  simultaneously  therewith  changing  the  field 
circuits  of  each  motor  immediately  from  parallel  to  series.  And  finally 
he  changed  the  field  circuits  of  each  motor;  the  motors  being  in 
parallel,  immediately  from  series  to  parallel.  In  connection  with  each 
-of  these  four  changes  he  used  external  resistance.  His  rheostat  was 
provided  with  four  of  such  resistances.  He  used  one  at  starting,  two 
at  the  next  change,  and  four  at  each  of  the  other  changes,  and  these 
resistances  he  removed  gradually  one  at  a  time.    In  so  doing  he  pro- 
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vided  eleven  rates  of  speed  in  addition  to  the  four  already  mentioned, 
assuming  them  to  be  those  existing  when  the  resistances  are  all  in  use 
as  intended,  or  fifteen  in  all.    What  we  have  said  will  be  better  under-  ' 
stood  if  we  insert  here  the  diagram  of  the  method  practiced  by  Con- 
diet's  switch  prepared  by  appellee's  expert.    It  is  as  follows,  to  wit: 

Cpndict  Patent  Connections. 
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It  may  be  truly  said  that  Condict  was  wasteful  in  the  use  of  ex- 
ternal resistance,  for,  as  heretofore  stated,  opposition  to  flow  of  cur- 
rent from  ohmic  resistance  differs  from  that  from  counter-electro- 
motive force,  in  that  it  consumes  a  portion  of  the  current,  turning  it 
97  C.C.A.- 
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into  heat,  and  the  production  of  current  requires  the  expenditure  of 
money.  He  seems  to  have  used  such  resistance  for  protective  purposes 
and  to  have  cut  it  out  gradually  so  as  not  to  suddenly  change  the  op- 
position to  the  current  beyond  a  given  amount,  and  yet  its  use  in  the 
way  in  which  he  used  it  and  its  gradual  removal  had  the  effect  of  pro- 
ducing many  different  rates  of  speed. 

It  is  in  connection  with  the  method  of  this  patent  that  the  further 
references  of  Brown  to  the  subject  of  external  resistance  now  to  be 
quoted  are  to  be  considered.  In  referring  to  the  general  object  of  his 
invention,  he  says  that  it  has  therefor  "an  improved  method  and  ap- 
paratus for  accelerating  the  motors  and  regulating  the  speed  thereof 
in  which  the  motor  circuits  are  utilized  so  far  as  possible  to  gradate 
the  flow  and  rate  of  acceleration,  whereby  as  little  as  possible  of  the 
energy  taken  from  th^  line  shall  be  dissipated  in  wasteful  external  re- 
sistances." He  does  not  say  that  by  his  method  such  dissipation  is 
entirely  excluded,  but  only  that  "as  little  as  possible"  thereof  shall  take 
place;  and  he  does  not  limit  this  little  as  possible  to  the  use  of  external 
resistance  at  starting,  which  the  diagram  shows.  Indeed,  there  is 
reason  to  hold  that  he  does  not  here  refer  to  such  use,  because  such  use 
is  not  a  part  of  his  method.  Nor  has  it  connection  therewith,  as  it 
does  not  begin  until  after  the  starting  position  is  left.  Certainly  there 
is  nothing  here  which  excludes  the  use  of  external  resistance  in  con- 
nection with  his  method,  i.  e.,  subsequent  to  starting,  under  certain 
conditions. 

Again  he  says: 

'•Heretofore  the  controllers  most  generally  used  combine  series  multiple 
changes  with  successive  steps  In  which  external  resistances  are  inserted  or 
removed.  It  has  been,  however,  proposed  to  employ  the  circuit  changes  of 
the  coils  of  the  motors  themselves  to  effect  the  necessary  changes ;  but  such 
proposed  forms  have  generally  been  faulty.  In  that  they  do  not  provide  suffi- 
ciently small  graduations  of  speed,  and  in  that  they  make  changes  of  the 
motor  circuits  which  are  too  complicated  and  effect  too  sudden  and  serious 
reactions  upon  the  motors.  By  my  improved  method,  as  hereinbefore  out- 
lined, I  am  enabled  to  obviate  this  difficulty,  as  I  at  no  time  make  too  abrupt 
a  change  in  the  motor  circuit  or  one  that  will  do  any  damage  to  the  motors, 
and  I  am  able  to  provide  a  simple  form  of  apparatus  In  which  a  gradual  ac- 
celeration of  the  motors  is  attained  by  the  movement  of  a  single  opera^s 
lever  and  by  which  a  number  of  speed  regulations  may  be  gained  In  whieb 
no  power  is  wasted  in  external  resistances.** 

This  would  seem  to  exclude  the  use  of  external  resistance  in  con- 
nection with  his  method ;  but,  in  the  light  of  a  subsequent  reference, 
the  meaning  can  be  no  more  than  that  it  is  not  to  be  so  used  as  a  rule 
only  and  not  under  every  condition. 

Again  he  says: 

**R  represents  an  external  resistance  which  I  prefer  to  Insert  In  circuit 
when  the  motors  are  starting  from  rest.** 

And  in  describing  that  position  he  says : 

"In  this  position  therefore  the  current  passes  through  blow-out  coil  B,  the 
artificial  resistance  It,  and  the  armature  and  the  field  of  both  motors  in 
series ;  the  two  windings  of  each  field  being  also  in  series.  This  is  shown  in 
position  1  of  Tig,  2.  I  prefer  to  use  the  resistance  R  at  the  first  point,  and 
even  might  take  further  resistance  steps  at  this  point,  as  the  motors  are  wltli- 
out  any  counter-electro-motive  force  and  therefore  have  only  their  ohmic  re- 
sistance to  cut  down  the  current  flow.  This,  however,  might  be  dispensed 
with  if  desired.** 
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These  two  statements  amount  to  no  more  than  an  expression  that 
the  patentee  favors  the  use  of  such  resistance  at  starting  only  and 
might  favor  more  resistance  than  that  provided  by  the  single  resistance 
shown  by  the  diagram  at  this  point.  They  do  not  exclude  use  of  re- 
sistance at  other  points  under  every  condition. 

Possibly,  however,  if  this  were  all  the  patentee  had  to  say  on  the 
subject  of  external  resistance,  there  might  be  sorne  ground  for  say- 
ing that  he  thought  that  under  no  conditions  would  external  resistance 
be  needed  in  connection  with  his  invention,  and  that  the  only  occasion 
for  its  being  used  under  any  conditions  would  be  at  starting ;  but  this 
is  not  all  he  says  thereon.    He  says  further : 

"It  wIU  1)6  seen  that  without  undue  complication  of  parts  I  am  enabled  by 
my  improved  method  and  apparatus  to  gradually  accelerate  the  motors  with- 
out undue  complication  of  motor  circuits  and  without  wasting  any  substantial 
current  in  dead  or  artificial  resistances.  However,  it  is,  of  course,  obvious 
that  I  might  In  connection  with  my  invention  also  use  resistances  where  con- 
ditions make  it  desirable  and  suitable." 

It  is  urged  that  here  he  has  reference  to  its  use  in  position  1 ;  but 
that  cannot  be.  He  has  already  expressed  himself  as  to  its  use  there, 
and  said  that  he  not  only  preferred  its  use  in  that  position,  but  that 
he  might  take  further  resistance  steps  at  that  time ;  and  the  expression 
is  not  that  he  preferred  its  use  then  where  conditions  made  it  "de- 
sirable and  suitable."  Indeed,  there  is  no  indication  that  its  use  in 
that  position  might  be  dispensed  with  under  any  conditions.  Here  he 
is  alluding  to  its  use  in  another  connection,  where,  as  a  rule  at  least, 
it  is  not  needed,  but  where  conditions  might  make  its  use  ''desirable 
and  suitable,"  and  that  is  as  it  is  expressed  "in  connection  with  my 
invention."  Its  use  in  position  1  is  not  in  connection  with  his  inven- 
tion. His  invention  has  nothing  to  do  with  position  1.  It  has  to  do 
with  the  later  positions — those  that  illustrate  the  acceleration  claims 
and  claim  6.  He  does  not  say  which  position  of  his  invention  it  might 
be  used  in  connection  with ;  but  the  language  is  broad  enough  to  cover 
either.  In  the  first  sentence  of  the  quotation  he  speaks  of  his  method 
being  such  as  to  enable  him  "to  gradually  accelerate  the  motors"  with- 
out the  use  of  such  resistance,  and  it  is  in  this  connection,  i.  e.,  in  con- 
nection with  the  gradual  acceleration  of  the  motors,  that  he  says  in 
the  last  sentence  thereof  conditions  might  be  such  as  to  make  its  use 
"desirable  and  suitable."  Claim  6  is  a  step  in  the  gradual  acceleration 
of  the  motors.  We  think  it  clear  therefore  that  the  patentee  con- 
templated that  conditions  might  be  such  as  to  call  for  the  use  of  ex- 
emal  resistance  in  connection  with  the  method  covered  by  claim  6. 

But  not  only  did  he  contemplate  such  use  of  external  resistance,  i.  e., 
that  afforded  by  the  rheostat,  in  connection  with  that  method,  as  shown 
by  the  specification,  he  also  provided  therein  for  the  use  of  a  certain 
amount  of  external  resistance  in  connection  therewith  under  all  con- 
ditions, i.  e.,  that  amount  afforded  by  the  coil  of  the  blow-out  magnet. 
It  is  true  that  it  is  not  provided  for  protective  purposes,  but  follows 
only  from  the  use  of  the  blow-out  magnet  to  prevent  arc-ing  in  the  con- 
troller. Still  it  is  there.  It  is  true  also  that  the  resistance  so  afforded 
does  not  amount  to  much.  As  stated  heretofore,  it  is  claimed  by  ap- 
pellant to  be  so  little  as  to  be  negligible,  and  its  expert  has  shown 
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by  calculation  how  little  it  is.  Yet  it  is  so  much  that  its  withdrawal 
affords  an  appreciable  acceleration  in  the  speed  of  rotation  of  the 
armatures.  For,  as  stated  heretofore,  the  cutting  out  of  the  coil  in 
the  running  positions  5  and  9  when  the  magnet  is  not  needed  for  blow- 
ing-out purposes  is  to  be  accounted  for  only  on  the  ground  that  there- 
by such  an  acceleration  will  be  caused,  and  at  the  same  time  the  cur- 
rent which  would  otherwise  be  wasted  will  be  saved. 

Has,  then,  claim  6  been  anticipated  by  either  of  the  patents  relied 
on  ?  This  is  the  vital  question  in  the  case,  to  which  all  we  have  been 
saying  leads  up,  and  we  believe  helpfully  so.  In  the  view  we  take 
of  the  case  we  do  not  find  it  necessary  to  refer  to  but  two  of  those  pat- 
ents. They  are  the  Wightman  patent,  No.  444,900,  and  the  Potter 
patent,  No.  524,396.  As  stated,  each  is  for  an  apparatus  to  practice  a 
method  of  electric  motor  control  and  discloses  the  method  which  it  is 
adapted  to  practice.  That  method  is  applicable  to  two  motors,  each 
of  which  is  supplied  with  duplicate  windings  and  involves  operation 
of  the  two  motors  first  in  series  and  then,  after  transition  from  series 
to  parallel,  in  parallel.  The  method  of  the  Wightman  patent  calls,  in 
the  process  of  acceleration,  for  the  treatment  of  both  motors  alike 
simultaneously,  both  in  the  series  and  the  parallel  relation,  and  not  for 
their  treatment  alike  in  succession,  as  in  the  Brown  patent ;  and  there 
is  the  further  difference  between  it  and  the  Brown  patent  that  the  vari- 
ation of  the  duplicate  windings  in  order  to  reduce  opposition  to  the 
flow  of  the  current  and  accelerate  the  speed  does  not  consist  in  first 
cutting  them  out  of  relation  entirely  and  then  putting  them  in  parallel 
but  in  cutting  them  out  of  relation  partially  by  throwing  a  shunt 
around  one  of  them.  The  different  positions  in  the  method  are  not  di- 
agrammed in  the  patent;  but  each  expert  has  presented  a  diagram 
thereof.  Their  diagrams  differ  in  the  number  of  positions  assigned  to 
the  method.  That  of  appellant's  expert  is  confined  to  the  positions  de- 
■scribed  in  the  specifications  of  the  patent.  Appellee's  expert  adds 
K:ertain  other  positions  which  he  thinks  are  essential  to  make  the  meth- 
od operative.    That  of  the  former  is  as  follows,  to  wit : 

mf)itman  Patent  444^  900. 
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That  of  the  latter  is  as  follows,  to  wit : 

Wishtfnan  Patent  444900. 
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It  will  be  seen  that  the  positions  so  added  are  b',  cf,  d',  f.  It  is 
agreed  by  both  experts  that  the  process  of  transition  or  shifting  from 
series  to  parallel  relation  begins  after  position  c  is  left  and  ends  with 
position  f,  though,  as  heretofore  noted,  strictly  speaking,  shifting  can- 
not be  said  to  begin  until  some  change  is  made  from  the  series  relation. 
The  word  "shifting"  in  claim  6  has  a  broader  meaning  and  includes 
the  step  taken  whilst  the  motors  are  still  in  series  immediately  preced- 
ing the  making  of  the  change.  So,  here,  it  isused  to  cover  the  step 
or  steps  taken  whilst  the  motors  are  in  series  immediately  preceding 
the  change  and  preparatory  thereto.  As  we  are  concerned  only  with 
the  shifting  or  transition  process,  it  is  not  necessary  to  refer  to  any 
other  positions  than  those  from  position  c  to  and  including  position  f . 
BB'  represent  the  armature  and  field  coils  of  one  motor,  and  A'A  the 
field  coils  and  armature  of  the  other  motor.    G  represents  the  rheostat 
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or  external  resistance.  It  will  be  noted  that  it  is  in  circuit  at  starting 
and  is  then  cut  out  of  circuit  and  so  left  through  all  the  other  positions. 
In  this  particular  there  can  be  no  question  that  Brown  follows  Wight- 
man.  In  position  c  the  minimum  grade  of  opposition  exists,  and  the 
armatures  of  the  motors  are  at  their  maximum  rotation  with  the  mo- 
tors in  series,  for  one  coil  of  the  field  of  each  motor  is  shunted  from  the 
circuit.  Confining  ourselves  first  to  the  diagram  of  appellant's  expert, 
it  must  be  accepted  that  Wightman's  method  is  exactly  that  of  the  let- 
ter of  claim  6  of  Brown's  patent.  In  position  d  the  field  and  ohmic 
resistance  of  motor  A'A,  the  right-hand  motor,  are  strengthened  by 
the  removal  of  the  shunt  around  one  of  the  field  windings  thereof, 
so  that  they  are  both  in  series.  There  is,  however,  a  difference  here 
between  Wightman  and  Brown.  Wightman  strengthens  by  adding  the 
other  winding.  Brown  strengthens  by  changing  the  windings  from  a 
parallel. relation  first  to  out  of  relation  and  then  to  series  relation;  but, 
if  Brown's  first  step  covers  any  method  of  strengthening  the  field  and 
ohmic  resistance,  it  is  anticipated  by  any  method  thereof.  If,  however, 
it  is  limited  to  the  method  disclosed  in  the  specification  of  his  patent, 
still  it  is  anticipated  by  Wightman,  though  Wightman's  method  is  not 
the  same  as  his,  because  it  is  an  equivalent  method.  The  appellant  is 
forced  to  concede  this  because  appellee's  method  is  that  of  Wfghtman 
and  not  that  of  Brown.  In  view  of  this,  it  is  not  necessary  that  we 
commit  ourselves  to  the  position  that  it  is  an  equivalent  method,  but 
simply  to  assume  that  it  is.  It  is  because  either  Brown's  claim  covers 
any  method  of  strengthening  or  appellee's  method  is  the  equivalent  of 
Brown  that  it  can  be  claimed  that  appellee  infringes  Brown.  If  so, 
it  follows  necessarily  that  Wightman  anticipates  Brown. 

In  position  e  we  have  the  second  step  of  Brown.  A  shunt  is  placed 
around  the  left-hand  motor.  Appellant's  expert  made  the  point  that 
such  is  not  the  case,  because  that  motor  is  entirely  out  of  circuit ;  but 
its  counsel  does  not  so  contend,  and  we  need  not  be  detained  here. 
Then  in  position  f  we  have  the  third  step  of  Brown.  The  shunted  mo- 
tor— the  left-hand  one — is  placed  with  its  field  strength  and  ohmic 
resistance  increased  in  parallel  with  the  other  motor. 

So  we  think  there  can  be  no  question  that  if  we  confine  ourselves 
to  the  mere  letter  of  Brown's  claim,  and  go  not  a  step  beyond  it, 
Wightman  anticipated  Brown.  He  has  the  same  three  steps,  and  no 
more,  and  that  in  Brown's  order.  But  we  do  not  consider  that  that 
attitude  of  caution  which  should  be  taken  towards  a  paper  patent  re- 
quires us  to  be  scribistic.  If  Wightman's  method  is  not  within  the 
spirit  of  Brown's  claim,  it  does  not  anticipate,  and  we  understand  the 
real  nature  of  appellant's  position  as  to  this  Wightman  patent  to  be 
that  his  method  is  not  within  the  real  nature  and  meaning  of  Brown's 
claim.  The  basis  of  this  position  lies  in  the  fact  that,  simultaneously 
with  strengthening  the  field  and  ohmic  resistance  of  the  right-hand 
motor,  Wightman,  in  position  d,  renders  inactive,  or,  as  it  is  called, 
'*kills,"  the  left-hand  motor,  and  when  he  shunts  it  in  position  e  it 
is  in  that  condition.  This  is  indicated  in  the  diagram  of  appellant's 
expert  by  filling  in  solidly  the  armature  of  that  motor.  This  is  so  be- 
cause the  windings  thereof  are  out  of  circuit  and  shunted.  This  mo- 
tor is  inactive  in  that  it  is  not  the  source  of  magnetic  action.    As  its 
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armature  winding  is  in  circuit,  of  course,  it  furnishes  internal  ohmic 
resistance  to  that  extent.  There  is  room  to  contend  that  the  real  in- 
tent and  meaning  of  Brown's  claim  is  that,  when  the  field  and  ohmic 
resistance  of  one  motor  are  strengthened  and  a  shunt  is  thrown  around 
the  other,  the  latter  motor  shall  be  active.  It  is  so  shown  in  Brown's 
diagram.  If  such  is  the  case,  then  it  would  seem  that  it  should  be  held 
that  Wightman's  method  is  not  that  of  Brown,  and  hence  does  not  an- 
ticipate ;  but,  as  the  case  does  not  hang  on  this  Wightman  patent,  we 
do  not  find  it  necessary  to  determine  whether  this  is  so  or  its  effect,  if 
so,  or  whether  the  meaning  of  claim  6  is  as  contended.  None  of  these 
matters  are  aflfected  if  Wightman's  method  is  accepted  to  be  as  shown 
in  the  diagram  of  appellee's  expert.  As  we  view  that  diagram,  in 
which,  however,  we  may  be  mistaken,  it  is  more  favorable  to  appellee 
than  that  of  its  expert.  It  shows  that  in  position  c  Wightman,  before 
taking  the  first  step  of  Brown,  conceding  position  d  to  be  his  first 
step,  killed  the  left-hand  motor  and  rendered  it  inactive,  so  that  it  is 
possible  to  say  that  Wightman's  method  consists  of  four  steps  and 
Brown's  of  only  three,  and  one  who  effects  a  thing  by  more  steps  than 
another  does  not  affect  it  in  the  sam^way  in  which  such  other  does. 

Then,  as  to  the  Potter  patent:  We  think  that  it  is  clear  that  it  an- 
ticipates the  sixth  claim  of  the  Brown  patent.  The  apparatus  covered 
bv  it  is  adapted  to  practice  two  methods  which  are  slightly  different. 
There  may  be  some  question  as  to  whether  that  shown  by  Fig.  18  of  the 
drawings  accompanying  the  specification  is  an  anticipation.  It  is  that 
shown  by  Fig.  2  which  we  think  anticipates.    It  is  as  follows,  to  wit : 

The  method  shown  by  that  diagram  is  like 
those  of  the  Condict  and  Wightman  patents 
which  we  have  considered,  in  that  in  the  pro- 
cess of  acceleration,  other  than  where  the, 
change  of  the  motors  from  series  to  par- 
allel is  involved,  it  treats  both  motors  alike 
simultaneously,  and  not  successively,  as 
Brown  does.  It  is  also  like  the  Wightman 
method,  in  that  it  affects  the  ohmic  resistance 
and  counter-electro-motive  force  of  the  mo- 
tors by  shunting  or  short-circuiting  a  por- 
tion of  the  field  windings  and  removing  the 
shunt  or  short  circuit,  and  not  by  putting  the 
windings  out  of  relation  and  then  in  parallel 
and  out  of  relation  again  and  then  in  series, 
as  Brown  does.  It  is  like  Condict,  Wight- 
man,  and  Brown,  in  that  it  makes  use  of 
rheostatic  external  resistance  at  starting,  but 
unlike  them  in  that  here  it  removes  that  re- 
sistance gradually,  so  as  to  get  two  rates  of 
speed,  shown  by  positions  2  and  3.  It  is  unlike 
Wightman  and  like  Condict,  in  that  it  makes 
use  of  such  resistance  as  a  protection  during 
the  shifting  of  the  motors  from  series  to  par- 
allel, though  it  does  not  make  such  an  extrav- 
agant use  thereof  as  Condict  does ;  only  half 
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of  tha^  used  at  starting  being  put  in  circuit.  It  differs  from  Brown  in 
the  matter  of  such  resistance,  in  that  it  makes  use  of  such  portion  there- 
of during  the  shifting  process  under  all  conditions;  whereas,  Brown, 
as  a  rule,  does  not  then  use  it,  using  it  only  where  conditions  make 
its  use  "desirable  and  suitable."  And  yet  they  are  alike,  in  that  they 
both  use  external  resistance  during  that  process.  Potter  that  from  the 
rheostat,  and  Brown  that  from  the  coil  of  the  blow-out  magnet.  When 
we  come  to  the  shifting  process  itself- — ^that  which  is  covered  by  claim  6 
of  the  Brown  patent — ^we  find  it  disclosed  as  it  exists  in  the  Brown  pat- 
ent. At  position  4  the  ohmic  resistance  and  counter-electro-motive  force 
of  the  two  motors  are  at  their  lowest,  and  with  position  5  the  prepara- 
tion for  the  shifting  begins ;  the  motors  being  still  in  series.  The  ohmic 
resistance  and  field  strength  of  motor  No.  1  are  increased.  This  is  the 
first  or  preparatory  step  of  claim  6  disclosed  bv  positions  6a  and  5b  of 
Brown's  patent.  It  is  true  that  here,  as  in  case  of  Wightman,  the  increase 
is  secured  by  removing  the  shunt  around  a  portion  of  the  field  winding 
of  that  motor,  and  not  by  changing  those  windings  from  parallel  re- 
lation first  to  out  of  relation  and  then  to  series,  as  Brown  does ;  but, 
as  said  when  dealing  with  the  Wightman  patent,  either  claim  6  cov- 
ers any  method  of  increasing  the  field  strength  and  ohmic  resistance, 
and  hence  is  anticipated  by  any  method  of  so  doing,  or,  if  it  is  limited 
to  the  method  disclosed  in  Brown's  diagram  and  the  descriptive  part 
of  his  specification,  appellant  is  forced  to  concede  that  the  method  of 
Potter  is  the  equivalent  thereof  in  order  to  make  out  infringement, 
because  appellee  uses  the  method  of  Potter  and  not  that  of  Brown. 
Either  Potter  anticipates  or  appellee  does  not  infringe.  With  posi- 
tion 6  the  shifting  process  actually  begins.  This  consists  in  placing 
a  shunt  around  motor  No.  2,  which  is  the  second  step  of  Brown's 
sixth  claim  and  position  ^c  of  his  diagram.  Position  7  is  exactly  the 
same  as  Brown's  position  6d.  With  position  8  the  shifting  process 
is  completed  by  placing  the  shunted  motor  with  its  field  strength  and 
ohmic  resistance  increased  in  parallel  with  motor  No.  1,  which  is  the 
third  and  last  step  of  that  claim  and  the  same  as  position  6  of  that 
diagram. 

In  the  first  step,  when  the  field  strength  and  ohmic  resistance  of 
motor  No.  1  are  increased,  motor  No.  2  remains  active  and  so  con- 
tinues to  be  when  shunted  by  the  second  step,  as  is  the  case  with 
Brown. 

There  can  be  no  question,  then,  that  Potter  has  the  identical  three 
steps  that  Brown  has,  and  that  in  the  same  order.  He  first  strength- 
ens the  field  and  ohmic  resistance  of  one  motor,  then  shunts  the  other 
motor,  and  then  places  that  motor  with  its  field  strength  and  ohmic 
resistance  increased  in  parallel  with  the  first  motor;  and,  when  he  is 
dealing  with  that  motor  and  shunts  the  other  motor,  the  latter  motor 
is  active. 

The  only  difference  between  him  and  Brown  is  that  he  increases  the 
field  strength  and  ohmic  resistance  of  each  motor  in  its  order  in  a 
different  way  from  Brown;  but  that  way  is  the  same  as  that  used 
by  appellee,  so  that  appellant,  to  maintain  infringement,  is  bound  to 
concede  that  it  is  an  equivalent  way. 
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The  ground  upon  which  appellant  claims  that,  notwithstanding^ 
this.  Potter  does  not  anticipate  Brown,  is  that,  in  connection  with  this 
manipulation  of  the  motor  circuit  as  a  whole  and  of  the  field  circuits,^ 
Potter  uses  in  the  car  circuit  outside  of  the  motor  circuit  rheostatic 
external  resistance  as  additional  protection  to  the  motors  whilst  the 
motor  circuit  is  being  so  changed  and  upon  the  completion  of  the 
change,  and  Brown  does  not.  In  the  language  of  its  counsel,  Browa 
discovered  "that  it  was  possible  to  dispense  with  all  external  resistance 
in  passing  from  series  to  multiple  and  to  rely  only  upon  the  internal 
protection  of  the  motor  circuits." 

This  advance  of  Brown,  it  urges,  was  not  obvious  to  one  skilled  in 
the  art  and  possessed  utility.  That  it  was  not  obvious  to  such  an  one,, 
it  maintains,  is  made  out  by  the  fact  that  no  one  before  Brown  at- 
tained to  it,  and  in  support  of  this  position  the  case  of  Star  Brass 
Works  y.  General  Electric  Co.,  Ill  Fed.  398,  49  C.  C.  A.  409,  is  cited. 

That  it  possessed  utility,  it  contends,  is  made  out  by  the  fact  that  ap- 
pellee uses  it,  and  in  support  of  this  position  it  cites  the  cases  of  Lamb- 
Knit  Goods  Co.  v.  Lamb  Glove  &  Mitten  Co.,  120  Fed.  267,  56  C.  C. 
A,  547 ;  Canda  v.  Michigan  Malleable  Iron  Co.,  124  Fed.  486,  493,  61 
C.  C.  A.  194;  Dunn  Mfg.  Co.  v.  Standard  Computing  Scale  Co.,  90  C. 
C.  A.  331, 163  Fed.  521 ;  Dubois  v.  Kirk,  158  U.  S.  60, 15  Sup.  Ct.  729, 
39  L.  Ed.  895. 

But  it  does  not  rely  solely  on  such  evidence  of  utility.  By  its  ex- 
pert it  has  proven  that  the  current  wasted  by  the  use  of  the  rheostat 
in  such  a  case  represents  26%  horse  power,  and,  in  reply  to  appellee's 
suggestion  that  such  waste  is  for  only  a  second,  it  says  that  this  is  so 
hundreds,  if  not  thousands,  of  times  a  day — as  often  as  the  motorman 
finds  occasion  to  shift  the  motors  from  series  to  parallel. 

We  do  not  find  it  necessary  to  deal  with  each  one  of  these  several 
positions ;  but,  in  passing,  we  would  say  this  as  to  the  matter  of  the 
utility  of  the  advance.  In  order  to  determine  whether  Brown,  with- 
out rheostatic  external  resistance,  but  with  the  external  resistance  of 
the  blow-out  magnet  coil,  is  more  useful  than  Potter,  with  rheostatic 
external  resistance,  i.  e.,  wastes  less  current  during  and  upon  the 
change  of  the  motors  from  series  to  parallel,  it  has  to  be  known  which 
involves  the  use  of  the  most  ohmic  resistance  altogether,  i.  e.,  wheth- 
er Brown's  external  resistance  plus  his  internal  resistance  exceeds  that 
of  Potter  plus  his  internal  resistance,  for,  so  far  as  the  waste  of  cur- 
rent from  ohmic  resistance  is  concerned,  it  is  immaterial  whether  it  is 
external  or  internal;  and  it  is  possible  that  appellee's  internal  ohmic 
resistance  is  considerably  less  than  that  of  Brown  plus  his  external 
resistance,  so  that  appellee's  usage  may  not  be  a  witness  to  the  utili- 
ty of  Brown.  The  record  may  make  a  disclosure  on  this  subject; 
but,  if  so,  we  have  been  unable  to  find  it. 

It  is  sufficient  to  say  that  we  do  not  think  appellant's  response  to  the 

defense  of  anticipation  is  sufficient.    The  discovery  of  Brown  relied 

on  was  a  mere  idea,  and  ideas  are  not  the  subject  of  a  patent.     As 

said  by  Judge  Lurton  in  Goshen  Sweeper  Co.  v.  Bissell  Carpet  Sweep- 

cr  Co.,  72  Fed.  67,  75,  19  C.  C.  A.  13,  21 : 

"Patents  cover  the  means  employed  to  effect  results.  Neither  an  Idea  nor 
a  foncticm  nor  any  other  abstraction  Is  patentable.*' 
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Nor  did  Brown  attempt  to  secure  a  patent  on  that  idea.  What  he 
patented  was  simply  a  process  of  changing  a  motor  circuit  from  se- 
ries to  parallel  to  increase  speed  and  at  the  same  time  changing  the 
field  circuits  of  the  motors  to  prevent  harm  to  the  motors  during  the 
other  change  and  upon  the  completion  thereof.  He  patented  a  thing; 
that  thing  was  a  process  or  method;  the  process  or  method  was 
these  changes  in  the  motor  and  field  circuits  in  the  manner  called 
for  in  the  claim;  and  the  result  which  he  secured  was  acceleration 
of  speed  and  protection  from  harm.  If  this  identical  thing  or  its 
equivalent  is  found  in  Potter,  the  latter  anticipates  Brown,  and 
Brown's  patent  is  void.  This  thing  is  found  in  Potter  identically  as 
in  Brown,  except  as  to  the  changes  in  the  field  circuits,  and  here 
the  changes  are  what  we  are  authorized  to  assume  are  the  equiva- 
lent of  the  changes  in  Brown.  The  fact  that  Potter,  in  connection 
with  this  thing,  uses  external  resistance  as  an  additional  protection, 
and  Brown  omits  it,  does  not  affect  to  any  extent  the  identity  of 
the  two  things.  Brown's  thing  is  that  of  Potter.  The  fact  that 
he  omits  what  Potter  uses  in  connection  with  it  does  not  make  his 
/thing  a  different  and  a  new  thing.  It  is  the  same  old  thing  accom- 
plishing the  same  result  in  the  same  way  that  it  does  in  Potter.  This 
is  not  to  be  likened  to  the  case  of  a  combination  formed  out  of 
less  than  all  the  elements  of  a  larger  combination  securing  the  same 
result  as  that  combination,  in  which  case  the  lessor  combination  is  a 
different  thing  from  the  larger  and  hence  patentable.  Here  Pot- 
ter's external  procedure  and  internal  procedure  did  not  constitute 
a  combination  effecting  a  certain  result.  They  were  two  separate 
things  used  in  conjunction,  or  rather  at  the  same  time ;  each  effecting 
a  separate  result.  The  internal  procedure  effected  an  increase  in  speed 
and  protection  from  harm;  whereas,  the  external  procedure  effected 
simply  protection  from  harm.  And,  so  far  as  protection  from  harm 
is  concerned,  the  two  did  not  combine  to  secure  such  protection.  Each 
separately  yielded  such  protection,  and  that  not  exactly  in  the  same 
way,  as  the  internal  procedure  yielded  counter-electro-motive  force,  as 
well  as  ohmic  resistance,  whilst  the  external  procedure  yielded  the  lat- 
ter alone. 

Brown,  himself,  recognized  that  the  external  procedure  and  in- 
ternal procedure  were  two  separate  and  distinct  things,  and  that  their 
use  together  did  not  create  a  new  thing  in  which  the  two  lost  their 
identity  in  a  larger  thing  when  he  referred  to  the  fact  that  external 
resistance  might  be  used  in  connection  with  his  invention  where  con- 
ditions made  it  "desirable  and  suitable."  Had  Brown  preceded  Pot- 
ter, there  would  seem  to  be  no  question  but  that  Potter  would  infringe 
upon  Brown.  If  so,  then  it  follows,  according  to  the  well-recognized 
principle,  Potter  anticipates  Brown.  On  the  ground  therefore  that 
Brown  is  anticipated  by  Potter,  we  feel  constrained  to  hold  that 
Brown  is  void. 

It  should  be  noted  that  it  appears   from  the  record  that  neither  '^ 

Wightman  nor  the  Potter  patent  was  cited  to  the  examiner  in  the  Pat-  ^< 

ent  Office  and  were  overlooked  by  him.    This  circumstance  affects  the  '  ^ 

presumption  in  favor  of  the  validity  of  the  patent  from  its  issuance. 
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Cleveland  Foundry  Co.  v.  Kauffman  (C.  C.)  126  Fed.  658;  American 
Soda  Fountain  Co.  v.  Sample,  130  Fed.  145,  64  C.  C.  A.  497. 
The  decree  of  the  lower  court  is  affirmed. 
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(Cftrcult  Court  of  Appeals,  Sixth  Circuit.    August  2»  1909.) 

No.  1,926. 

1.  Patents  (J  64*) — Scope— "Pioneer  Patents.** 

A  pioneer  patent  Is  one  which  first  discloses  means  to  accomplish  a 
certain  result,  and  the  term  does  not  apply  to  a  patent  for  new  means  to 
accomplish  a  result  already  attained  in  another  way,  although  they  may 
be  an  improvement  on  the  old  way. 

[E)d.  Note. — ^For  other  cases,  see  Patents,  Cent.  Dig.  §  79;  Dec.  Dig. 
f  64.*] 

2:  Patents  (J  328*) — Validitt  and  Infringement— Dump  Cars. 

The  Caswell  reissue  patent,  No.  12,447  (original  No.  806,394),  for  an 
improvement  in  cars,  consisting  of  trapdoors  in  the  bottom  of  the  car 
which  may  be  opened  to  dump  its  load,  claims  31,  32,  44,  48,  58,  59,  60, 
61,  62,  and  63,  which  relate  only  to  the  doors,  and  means  for  operating 
them,  disclose  invention,  but  not  of  a  primary  character,  and  are  not 
infringed  by  a  device  which  does  not  contain  the  longitudinal  shaft  op- 
erated by  means  of  cogged  pinions  and  plates  to  open  and  close  the  doors, 
which  is  an  essential  feature  of  each  claim,  nor  any  equivalent  therefor 
having  substantially  the  same  mode  of  operation. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  §  328.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio.  * 

Thomas  F.  Sheridan  and  Robert  H.  Parkinson,  for  appellant. 
H.  A.  Seymour,  for  appellee. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,   Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  The  questions  arising  upon  this  rec- 
ord concern  the  validity,  the  scope,  if  the  patent  is  valid,  and  the  in- 
fringement of  letters  patent  originally  granted  to  William  A.  Caswell, 
assignor  to  the  National  Coal  Dump  Car  Company,  dated  December  5. 
1905,  and  reissued  February  6,  1906.  The  number  of  the  reissued  pat- 
ent is  12,447,  and  it  professes  to  be  for  "a  new  and  useful  improve- 
ment in  cars."  "The  invention  relates,"  says  the  patentee,  "to  a  class 
of  freight  cars  having  a  level  floor,  provided  with  trapdoors  adapted 
to  be  opened  to  dump  their  loads,  when  the  latter  consist  of  sand, 
gravel,  coal  or  grain."  And  the  patentee  further  states  that  the  main 
feature  of  it  "is  the  dispensing  with  the  side  sills  heretofore  used  in 
all  cars"  of  which  he  had  any  knowledge.  He  goes  on  to  explain  how 
the  presence  of  such  side  sills  obstructs  the  dumping  out  to  the  side 
of  the  track  the  contents  of  the  car,  and  states  in  a  general  way  that  he 
arranges  his  trapdoors  in  a  series  along  each  side  of  the  floor  of  the 
car  hinged  at  their  inner  edges  and  provided  with  means  for  support- 
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ing  and  operating  such  doors,  so  that  when  opened  they  deflect  the 
coal,  etc.,  outside  of  the  track.  As  is  at  once  seen,  this  operation  is 
facilitated  by  removing  the  heavy  and  bulky  side  sills  of  the  only 
cars  of  which  the  inventor  had  any  knowledge.    Then  he  adds : 

"All  these  and  other  features  as  weU  as  the  details  of  my  construction  are 
fully  set  forth  below." 

It  now  appearing  that  the  patentee  was  mistaken  in  supposing  that 
he  was  the  first  to  dispense  with  side  sills,  and  that  his  device  for 
doing  this  and  otherwise  supporting  the  side  of  the  car  was  probably 
anticipated,  he  now  relies  upon  one  of  the  "other  features,"  namely,, 
his  apparatus  for  operating  his  dumping  doors.  The  appeal  is  from  a 
decree  dismissing  the  bill  upon  a  finding  that  there  was  no  infringe- 
ment. 

Inasmuch  as  all  the  claims  which  are  involved  in  the  present  con- 
troversy relate  to  the  trapdoors  and  the  means  for  operating  them, 
we  will  pass  by,  with  a  brief  description,  that  part  of  the  scheme  for 
taking  out  the  side  sills  and  supplying  their  function  of  strengthening 
the  car  and  carrying  the  load  by  other  means.  He  does  this  by  put- 
ting four  sills  lengthwise  along  the  middle  of  the  car,  a  little  distance 
apart,  and  building  a  floor  thereon  through  the  whole  length  of  the 
car.  To  the  outside  of  this  floor,  and  apparently  upon  ^he  outer  edge 
of  his  outer  sills,  he  hinges  his  doors.  To  atone  for  the  lack  of  side 
sills,  he  strengthens  the  sides  of  the  car  by  using  heavier  planking, 
using  diagonal  iron  braces  and  suspending  stout  iron  straps  from  the 
top  of  the  side  of  the  car  to  the  bottom  of  the  car  and  there  turning 
them  inward  to  help  in  supporting  the  load.  He  also  uses  for  the  same 
purpose  "headers"  extending  from  the  bottom  of  the  car  frame  up- 
ward and  outward  to  the  sides  of  the  car.  In  each  of  these  headers 
he  makes  a  long  slot  to  accommodate  the  devices  for  operating  his 
dumping  doors,  a  feature  to  be  explained  when  we  come  to  consider 
the  "other  features"  with  which  we  are  now  more  particularly  con- 
cerned. 

There  are  63  claims  in  the  patent,  10  of  which  are  said  to  be  in- 
fringed. All  of  these  10  relate  to  his  means  for  operating  the  dump- 
ing doors.  The  principal  member  of  his  apparatus  consists  of  a  long 
straight  movable  shaft  of  iron  (or  steel)  extending  from  end  to  end 
on  each  side  of  the  car.  A  crank-handle  is  located  at  the  end  of  the 
car,  and  this  is  connected  by  intervening  gear  with  the  end  of  the  long 
shaft,  whereby  the  shaft  is  made  to  revolve.  The  shaft  is  carried 
through  the  long  slots  in  the  headers  above  mentioned.  On  the  shaft 
and  inside  each  header  a  cogged  pinion  is  fastened,  and  on  the  bottom 
of  each  slot  a  plate  is  secured  having  cogs  to  mesh  with  the  cogged 
pinion  on  the  shaft.  Thus,  when  the  shaft  is  revolved,  the  cogged 
gear  above  described  carries  the  shaft  through  the  slots  in  the  head- 
ers upward  and  outward  or  downward  and  inward.  There  are  flanges 
on  the  sides  of  the  cogged  pinions  which  prevent  the  shaft  from  longi- 
tudinal movement.  Partly  to  prevent  the  load  bearing  injuriously 
upon  this  gear  for  effecting  movement  of  the  shaft,  loose  rollers  are 
set  upon  the  shaft  extending  above  the  headers  and  supporting  the 
doors.    A  horizontal  rest  is  provided  at  the  side  of  the  car,  so  that 
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when  the  shaft  is  revolved  out  to  the  side,  the  door  rests  upon  the 
rollers  without  any  impulse  to  swing  downward.  As  before  stated,  the 
inner  end  of  the  door  is  hinged  to  the  side  of  the  stationary  floor, 
or  to  the  timber  under  the  floor,  and  the  door  extends  out  to  the  side 
of  the  car. 

With  this  explanation  it  is  perceived  that  the  operation  is  this :  As- 
suming that  the  car  is  loaded  and  the  dumping  doors  are  closed  up 
and  resting  on  the  rollers  at  the  outer  end,  the  crank-handle  at  the  end 
of  the  car  is  turned  in  the  proper  direction,  the  long  shaft  and  the  fix- 
ed cogged  pinions  revolve  on  the  cogged  plates  under  them,  and  to- 
gether with  the  loose  rolling  pinions  on  the  shaft,  which  support  the 
doors,  all  descend  down  through  the  long  slots  in  the  headers. 

The  outer  end  of  the  door  follows  this  downward  and  inward  move- 
ment of  the  shaft  and  rollers  until  the  load  on  the  door  slides,  or  rolls, 
oflf  outside  of  the  track.  It  should  be  adided  that,  to  prevent  the  door 
from  swinging  down  too  far,  a  stop  is  fixed  behind  it.  To  close  up 
the  doors,  the  crank-handle  is  turned  the  other  way,  the  long  shaft 
rolls  upward  and  outward  through  the  slots  in  the  headers,  and,  carry- 
ing along  the  loose  pinions,  lifts  up  the  ends  of  the  doors  to  their  origi- 
nal position.  It  must  be  confessed  that  there  is  a  good  deal  of  in- 
genuity in  this  organization,  and,  if  it  is  practically  useful,  we  should 
think  it  to  be,  without  doubt,  a  patentable  invention.  We  attach  this 
proviso  because  there  is  some  evidence  in  the  record  which  raises  a 
doubt  whether  from  the  complexity  of  the  apparatus  and  the  rough 
usage  it  must  encounter  it  would  not  be  so  far  liable  to  derangement 
and  breakage  as  to  destroy  its  utility ;  but  we  resolve  that  doubt,  as 
we  think  we  should,  in  favor  of  the  patent,  and  we  are  quite  prepared 
to  believe  with  counsel  for  appellant  when  they  say  that  prior  to  the 
invention  of  Mr.  Caswell  there  was  not  a  single  freight  car  in  use  in 
the  United  States,  or  elsewhere,  equipped  with  door-opening  mech- 
anism of  this  kind.  We  find  nothing  in  the  record  which  leads  us  to 
doubt  it. 

The  claims  involved  are  these : 

''SI.  The  car  having  a  loQ]?itudinal  series  of  dump  doors  along  Its  sides, 
headers  or  cross-frame  members  between  adjacent  doors,  and  a  shaft  ex- 
tending through  and  sustained  by  said  headers  and  supporting  the  doors,  sub- 
stantially as  specified. 

**S2.  The  car  having  a  longfitudinal  series  of  dump  doors  along  its  sides, 
lieaders  or  cross-frame  members  between  adjacent  doors,  and  a  shaft  extend- 
ing through  and  sustained  by  said  headers  and  supporting  the  doors;  said 
shaft  being  also  supported  at  its  outer  end  from  the  end  siU,  substantially  as 
specified.'* 

".44.  In  a  car  of  the  class  described,  the  combination  of  a  supporting-frame 
portion,  a  drop-bottom  portion  therefor  formed  of  a  plurality  of  swinging  sec- 
tions pivotally  secured  together  at  each  side  of  a  longitudinal  center  of  the 
car,  a  reciprocating  bar  extending  longitudinally  of  the  car,  and  movable 
transversely  thereof  in  engagement  with  each  swinging  section,  and  means 
for  reciprocating  said  bar  to  open  and  close  the  swinging  sections,  substan- 
tially as  described." 

"4&  In  a  car  of  the  class  described,  the  combination  of  a  supporting  bot- 
tom frame,  a  drop-floor  section  hinged  to  a  longitudinal  member  of  the  frame, 
means  supporting  said  section  and  contacting  with  its  under  surface  and 
movable  toward  and  from  said  longitudinal  frame  member  in  opening  and 
dosing  said  section,  said  means  being  sustained  in  the  cross-framing  of  the 
bottom,  and  means  for  operating  said  supporting  means." 
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"58.  In  a  car,  the  combination  of  a  car  frame  haying  lonsrltndinal  sill  mech- 
anism, end  sills  and  transverse  beams  between  such  end  sills,  a  dumping  door 
secured  to  the  car  frame  movable  to  open  and  closed  positions,  and  dumping 
door  supporting  mechanism  supported  by  such  transverse  beams;  said  sup- 
porting mechanism  being  movable  longitudinally  of  the  door. 

"59.  In  a  car,  the  combination  of  a  car  frame  having  longitudinal  sill  mech- 
anism and  transverse  beams  mounted  between  the  ends  of  the  car  frame, 
dumping  doors  secured  to  such  car  frame  movable  to  open  and  closed  posi- 
tions, and  door-<^>erating  mechanism  mounted  in  such  transverse  beams  and 
connected  with  the  dumping  doors;  said  supporting  mechanism  being  mova- 
ble longitudinally  of  the  door. 

"60.  In  a  car,  the  combination  of  a  car  frame  having  transverse  beams, 
dumping  doors  secured  to  such  car  frame  movable  to  open  and  closed  posi- 
tions, and  door-supporting  and  operating-shaft  mechanism  beneath  the  dimip- 
ing  doors  and  supported  by  the  transverse  beams;  said  supporting  mechan- 
ism being  movable  longitudinally  of  the  door. 

"61.  In  a  car,  the  combination  of  a  car  frame  having  transverse  beams 
mounted  between  the  ends  of  the  car,  dumping  doors  secured  to  the  car  frame 
movable  to  open  and  closed  positions,  shaft  mechanism  mounted  in  such  trans- 
verse beams  beneath  the  dumping  doors  and  operatively  connected  therewith 
for  opening  and  closing  the  doors  and  supporting  them  in  closed  position,  and 
means  for  operating  such  shaft  mechanism;  said  shaft  mechanism  being 
movable  longitudinally  of  the  door. 

"62.  In  a  car,  the  combination  of  a  car  frame  having  longfitudinal  sill  mech- 
anism, ena  sills  and  transverse  beams  secured  to  such  longitudinal  sills  and 
extending  transversely  of  the  car,  dumping  doors  mounted  in  the  car  frame 
on  opposite  sides  of  its  longitudinal  center  movable  to  open  and  closed  posi- 
tions and  having  their  inner  edges  hinged  to  the  car  frame,  forming  flat- 
bottom  portions  for  the  car  when  in  closed  position,  and  door  operating  and 
supporting  shafts  mounted  in  the  transverse  beams  beneath  the  dumping 
doors  and  operatively  connected  therewith;  said  shafts  being  movable  longi- 
tudinally of  the  door. 

"63.  In  a  car,  the  combination  of  a  car  frame  having  transverse  beams  be- 
tween the  ends  thereof,  dumping  doors  secured  to  such  car  frame  movable  to 
open  and  closed  positions,  and  shafts  extending  longitudinally  of  the  car  sup- 
ported by  such  transverse  members  of  the  car  frame  and  in  operative  engage- 
ment with  the  swinging  sides  of  the  dumping  doors  outside  their  longitudinal 
centers  for  supporting  them." 

The  next  question  is :  What  is  the  character  of  this  patent  ?  What 
does  it  stand  for?  Before  answering  this  question,  we  must  find  out 
how  far  the  art  of  constructing  apparatus  for  operating  dumping 
boards  in  vehicles  and  other  things  kindred  to  railroad  cars,  or  so 
near  to  them  as  to  suggest  to  the  mind  of  an  experienced  mechanic 
the  adoption  of  such  devices  in  railway  cars,  had  been  advanced.  It 
is  well  and  clearly  shown  by  the  opinion  of  Judge  Sater,  in  the  court 
below,  that  there  was  nothing  new  in  the  result  effected  by  the  opera- 
tion of  the  patentee's  devices  for  dumping  doors,  and  by  this  we 
mean  the  general  result  of  dumping  the  contents  of  a  car,  and  not  the 
particular  mechanical  result  or  results  effected  by  the  co-operation  of 
some  of  the  parts  of  the  combination.  There  can  be  no  question,  and, 
as  counsel  put  their  case  to  us,  it  is  not  disputed,  that  the  prior  art 
showed  cars  with  dumping  doors  forming  part  of  their  structure 
adapted  to  dump  their  loads  downward  through  the  floor  and  between 
tracks,  and  others  adapted  to  open  out  and  deflect  the  contents  to  one 
or  both  sides  of  the  track,  and  some  constructions  showed  longitudinal 
series  of  dOors,  operated  simultaneously  by  means  of  a  single  crank 
or  lever. 
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The  only  point  made  is  that  none  of  the  previous  constructions  of 
means  for  effecting  the  dumping  was  the  same  as,  or  similar  to,  Cas- 
well's. It  is  significant  that  counsel  for  the  appellant  should  claim 
that  this  invention  was  a  pioneer,  and  therefore  included  all  means 
having  functions  adapted  to  effect  the  like  result.  A  comparison  with 
the  means  employed  by  the  defendants  for  operating  the  dumping 
doors  shows  that  this  contention  of  the  appellant  in  respect  to  the 
rank  and  scope  of  its  patented  invention  is  necessary  to  its  case.  If 
Caswell  had  been  the  first  to  devise  a  way,  and  the  means  of  making- 
it  effective,  for  opening  and  closing  the  dumping  doors  on  cars  or 
other  kindred  things  containing  articles  in  bulk,  it  might  be  that  his  in- 
vention would  be  entitled  to  the  rank  and  scope  which  he  claims  for 
it;  but  we  have  said  enough  to  show  that  in  his  case  such  was  not  the 
fact.  Counsel  repeat  with  much  emphasis  that  he  was  the  first  to 
invent  the  means  described  in  his  patent,  and  this  is  admitted ;  but  this 
priority  is  only  such  as  must  be  shown  in  every  case  to  constitute  a 
patentable  invention.  In  this  sense  and  to  this  extent  every  patentable 
invention  is  a  pioneer ;  but  it  is  obvious  this  is  not  the  meaning  of  that 
title  as  used  in  judicial  decisions  defining  the  law  upon  this  subject. 

The  case  of  Morley  Machine  Co.  v.  Lancaster,  129  U.  S.  263,  9 
Sup.  Ct.  299,  32  L.  Ed.  715,  is  the  one  to  which  constant  reference  is 
made  for  the  definition  of  a  "pioneer  invention,"  and  it  is  in  itself 
probably  the  best  illustration  we  have  of  facts  which  exhibit  a  pioneer 
or  primary  invention.  It  showed  the  invention  of  a  machine  contain- 
ing the  means  for  automatically — that  is,  by  the  simple  application  of 
power — separating,  one  by  one,  buttons  having  shanks  and  eyes,  from 
a  mass,  turning  the  buttons  so  that  they  should  present  their  eyes  tc 
the  necessary  uniform  position,  carrying  them  to  the  fabric,  and  there, 
at  uniform  prescribed  distances  apart,  sewing  them  upon  the  fabric. 
It  was  an  invention  of  the  highest  order.  The  instrumentalities  em- 
ployed and  their  mode  of  operation  seemed  almost  to  indicate  intelli- 
gence in  the  machine ;  but  what  is  most  to  the  point  is  that  Mr.  Justice 
Blatchford  was  at  pains  to  show  that  Morley  was  the  first  to  devise 
means  to  accomplish  such  a  'result.  This  was  what  constituted  the 
invention  a  pioneer  and  distinguished  it  from  that  class  of  inventions 
which  only  provide  a  new  way  of  accomplishing  a  result  which  had 
theretofore  been  attained  by  others  by  other  instrumentalities  and  in 
a  different  way.  In  other  words,  the  learned  justice  showed  that  the 
thing  done,  the  work  performed,  had  never  been  accomplished  by  any 
machine  known  to  the  earlier  art.  We  have  referred  to  that  case  foi 
the  purpose  of  aiding  in  defining  what  is  meant  by  a  "pioneer  inven- 
tion," or  to  that  class  of  inventions  in  which  the  novelty  consists  in 
the  provision  of  means  for  the  production  of  an  entirely  new  re- 
sult, one  never  before  attained ;  but  it  is  worth  while  to  proceed  with 
the  case  cited  to  show  what  effect  was  given  to  the  determination  of 
the  court  in  regard  to  the  character  of  the  invention.  To  all  such 
inventions,  the  court  said,  it  was  the  policy  of  the  law  to  award  a  cor- 
responding compensation.  The  public  were  acquiring  something  alto- 
gether new,  and  not  merely  a  substitute  for  what  it  already  had ;  al- 
though the  substitute  might  be  better  than  the  original,  and  to  that 
extent  might  be  entitled  to  reward. 
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In  carrying  out  this  policy  the  courts  have  given  a  liberal  scope  to 
the  invention,  one  corresponding  with  its  novelty,  and  have  held  that  it 
•covered  not  merely  the  very  means  employed,  but  all  others  which 
perform  the  same  office  in  substantially  the  same  way  as  that  of  the 
patent.  In  this  statement  of  the  xule  the  stress  lies  in  the  word  "sub- 
stantially." It  is  intended  to  cover  all  mere  variations  of  forms,  which 
nevertheless  do  the  same  work,  perform  the  same  "office"  (to  use  a 
very  suggestive  word),  as  is  accomplished  by  the  patented  device.  If, 
indeed,  the  same  office  is  not  performed  by  the  instrtmientalities  of  an 
alleged  infringement,  if,  to  repeat,  they  do  not  do  the  same  work, 
there  is  no  infringement;  but  it  is  certain  that  the  rule  just  stated 
does  not  apply  to  the  case  of  a  patent  for  an  improvement  upon  an 
•existing  machine,  nor  to  one  which  provides  a  new  way  to  accomplish 
a  result  already  attained  in  another  way.  The  rule  as  to  these  latter 
cases  is  that  such  patents  do  not  cover  other  devices  which,  although 
they  perform  the  same  work  and  accomplish  the  same  result,  yet  do 
it  by  a  different  mode  of  operation. 

Walker,  in  his  works  on  Patents,  states  the  law  correctly  when  he 
says,  in  section  352 : 

"But  the  test  of  function  Is  only  the  first  of  several  tests  of  equivalency. 
The  fact  that  one  thing  performs  the  same  function  as  another,  though  nec- 
essary, is  not  sufficient  to  make  it  an  equivalent  thereof." 

And  further,  in  section  353,  he  adds : 

'^Function  must  be  performed  In  substantially  the  same  way  by  an  alleged 
equivalent  as  by  the  thing  of  which  it  is  alleged  to  be  an  equivalent,  in  order 
to  constitute  it  such." 

And  he  cites  authorities  of  the  highest  character,  which  fully  sus- 
tain these  statements.  This  last  requirement  is  the  one  which,  in  the 
case  of  a  primary  patent,  is  not  insisted  upon ;  but  in  the  case  before 
us  the  rule  just  stated,  without  the  qualification,  applies. 

With  these  observations  we  turn  to  the  examination  of  those  parts 
of  the  defendant's  apparatus  for  operating  the  dumping  doors  which 
are  involved  in  the  charge  that  these  io  claims  of  the  complainant 
are  infringed.  The  defendant's  devices  are  those  set  forth  in  patents 
granted  to  one  Becker  later  than  that  of  the  complainant's,  and  they 
have  the  benefit  of  the  presumption  arising  from  their  grant  that 
they  do  not  infringe.  Passing  from  this  to  their  actual  construction, 
we  find  that  they  dispense  with  heavy  side  sills  for  the  car.  This  they 
were  authorized  to  do  by  earlier  forms  of  construction.  They  build 
one  strong  central  sill  lengthwise  through  the  middle  of  the  car. 
Above  this  they  raise  a  narrow  member,  to  which,  on  each  side,  the 
doors  are  hinged.  The  doors  fill  the  whole  bottom  of  the  car,  and 
there  is  therefore  no  floor  between  them,  as  in  Caswell's  patent.  Thus 
they  dump  the  whole  contents  of  the  car.  The  outer  ends  of  the  doors 
abut  upon  small  side  sills,  which  can  be  made  small  because  they  are 
made  of  metal.  Narrow  I-crossbeams,  supported  at  the  center  of  the 
main  sill,  extend  across  the  car  from  side  to  side.  There  is  no  mov- 
able long  shaft  which  travels  in  the  headers  and  carries  the  pinions 
rolling  up  and  down  under  the  doors,  and,  as  there  is  no  such  shaft 
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to  be  moved,  there  is  no  cogged  pinion  meshing  with  a  cogged  base  to 
move  the  long  shaft  out  and  in,  as  in  Caswell's  patent.  Instead  of  all 
this  mechanism  of  the  Caswell  patent,  a  long  stationary  crank-shaft  is 
suspended  in  brackets  hanging  down  from  the  cross-sills.  This  long 
shaft,  if  we  call  it  such,  is  made  up  of  a  series  of  double  cranks,  thus : 

d  a  a 


G" 


a 


Lr~Lr~Lru 


Supposing  the  shaft  above  mentioned  to  be  journaled  in  the  brack- 
ets at  a  a,  rolling  pinions  on  which  the  doors  rest  are  journaled  on  the 
other  loops  of  the  shaft  at  6  6  6.  The  operation  effected  by  this  com- 
bination is  this :  By  means  of  a  crank-handle  at  c,  the  crank-shaft  d  d 
is  turned  over  until  the  pinions  on  ft  ft  ft  contact  with  the  doors.  By 
continuing  this  movement  the  doors  are  raised  to  place,  and  this  is 
made  to  happen  when  the  section  bbb,  and,  of  course,  the  pinions  on 
them,  are  directly  over  the  sections  of  the  shaft  a  a.  Thus  the  load  oti 
the  doors  rests  in  counterpoise  on  the  sections  bbh.  Then  the  doors 
are  closed  and  the  position  is  secured.  All  that  is  necessary  to  dump 
the  load  is  to  turn  back  the  shaft  off  the  counterpoise,  or  dead  penter, 
as  a  mechanic  would  call  it,  when  the  doors  and  their  load  drop  by 
gravity  and  the  load  is  discharged.  There  are  no  means  for  dropping 
the  doors  gradually,  or  of  arresting  the  fall  at  any  stage  of  their 
progress,  as  in  Caswell's  arrangement.  The  sections  bbb  fall  over  and 
down  about  half  a  circle,  and  then,  after  brief  oscillation,  hang  sus- 
I>ended  under  the  sections  a  a.  This  form  of  shaft,  having  loops  to  con- 
tact with  the  doors  to  open  and  close  them,  was  not  new  with  Becker, 
but  was  taken  from  the  old  art,  older  than  the  date  of  Caswell's  in- 
vention. 

It  is,  we  should  think,  idle  to  say  that  this  is  the  same  as,  or  any- 
thing at  all  similar  to,  the  operation  of  Caswell's  device,  and  since 
the  movable  long  shaft  of  that  patent  is  an  element  in  each  of  the 
claims  involved,  and  neither  it  nor  its  mode  of  operation  is  found  in 
the  alleged  infringing  structure,  we  need  not  go  into  a  comparison 
of  other  elements  in  the  combinations  of  these  claims,  as  the  learned 
judge  in  the  court  below  thought  fit  to  do  in  his  very  satisfactory 
opinion.  The  g^st  of  the  whole  of  this  part  of  the  invention  disap- 
pears when  the  movable  main  shaft  is  taken  out ;  but  it  may  in  truth 
be  said  that  there  is  scarcely  any  resemblance  between  the  particular 
means  employed  in  Caswell's  patent  for  operating  the  dumping  door 
and  those  employed  by  the  defendant  for  the  same  purpose. 

The  judgment  of  the  court  below  will  be  affirmed,  with  costs. 

NOTEJ. — The  following  is  the  opinion  of  Sater,  District  Judge,  in  the  court 
below: 

SATEB,  District  Judge.  The  complainant,  as  owner  of  reissued  letters 
patent  No.  12,447,  issued  to  it  as  assignee  of  William  A.  Caswell,  February 
6,  1906,  in  lieu  of  surrendered  and  canceled  letters  patent  No.  806,394,  applied 
for  December  20,  1902,  and  granted  December  5,  1905,  charges  the  defendants 
with  infringement  of  the  thlrtj-flrst,  thirty-second,  forty-fourth,  forty-eighth, 
97  C.C.A.— 7 
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fifty-eighth,  fifty-ninth,  sixtieth,  sixty-fint,  sixty-second,  and  sixty-third  claims 
set  forth  in  such  reissued  letters.  The  bill  also  alleges  that  the  defendants 
lialston  and  Becker,  while  acting  as  official,  confidential,  and  trusted  employes 
of  the  Oaswell  Oar  Ck>mpany,  the  complainant's  predecessor,  owner  of  the  in- 
vention and  application  for  letters  patent  forming  the  basis  of  such  reissue, 
conspired  and  confederated  to  appropriate  the  Oaswell  invention  and  improve- 
ment for  the  purpose  of  fonuing  the  defendant  company,  in  whose  service  they 
are  now  as  officials  and  employ^  engaged  in  designing,  manufacturing,  and 
selling  combined  freight  and  dump  cars,  in  violation  of  the  complainant's 
rights.  The  connection  of  Ralston  and  Becker  with  the  defendant  company 
as  officials  and  employ^  is  admitted ;  but  the  defendants  each  deny  the  other 
charges  made  against  them,  and  assert  that  the  complainant's  letters  patent 
are  wanting  In  invention  and  novelty,  and  that  the  cars  made  and  sold  by 
them  are  the  sole  inventions  of  the  defendant  Becker,  and  are  covered  by  let- 
ters patent  Nos.  762,118,  736,471,  763,947,  and  768,722,  all  of  which  are  owned 
by  the  defendant  company.  They  further  allege  that  the  complainant  is  es- 
topped to  deny  their  right  to  use,  manufacture,  and  sell  cars  made  in  accord- 
ance with  the  Becker  patents. 

Various  types  of  dump  cars  were  well  known,  and  several  kinds  of  cars  with 
swinging  doors,  capable  of  being  opened  and  closed  by  mechanical  means,  had 
been  invented  prior  to  the  filing  of  any  application  for  letters  patent  by  either 
Caswell  or  Becker.  In  his  reissued  letters  patait  Caswell  recognizes  this  fact 
in  the  statement:  "This  invention  relates  to  that  class  of  freight  cars  having  a 
level  floor  adapted  to  the  carnring  of  any  class  of  freight  and  provided  with 
trap  doors  adapted  to  be  opened  to  dump  the  loads  when  they  consist  of  sand, 
gravel,  coal,  or  grain;  the  car  being  also  adapted  to  be  unloaded  by  shovel. 
A  type  of  such  cars  is  shown  in  my  patent.  No.  619,670."  He  knew  that  others 
had  preceded  him  in  the  field  of  dump  car  invention,  that  the  prior  art  had  so 
far  progressed  as  to  admit  of  a  classification  of  such  cars,  and  that  what  he 
claims  as  his  invention  was  typical  or  representative  of  a  given  class.  That 
Becker  is  also  chargeable  with  similar  knowledge  is  manifest  from  apt  state- 
ments embodied  in  his  several  applications  for  letters  patent 

If  we  seek  the  uppermost  thought  in  Caswell's  mind,  we  find  it  as  an  Initial 
'statement  in  the  third  paragraph  of  his  specifications,  as  follows:  *The  main 
feature  of  the  present  Invention  is  to  dispense  with  the  side  sills  heretofore 
used  in  all  cars  of  which  I  have  any  knowledge.  The  omitting  of  the  side  sills 
enables  me  to  obtain  an  opening  along  the  sides  of  the  car  fioor  and  outside  the 
track  sufficiently  large  to  permit  the  discharge  of  large  lumps  of  coal  without 
hindrance,  so  that  all  the  coal  can  be  dumped  outside  of  the  track  Into  a 
chute  or  onto  a  sizing  grate,  and  where,  even  If  it  is  not  immediately  removed, 
it  will  not  interfere  with  the  movement  of  the  car.  This  feature  is  of  great 
importance,  especially  In  coal  cars.  The  trap  doors  employed  are  arranged  in 
two  series,  one  along  each  side  of  the  car,  and  are  hinged  at  their  inner  edges, 
and  are  provided  with  novel  means  for  supporting  and  operating  them,  and 
when  opened  they  deflect  the  coal  beyond  the  track,  so  that  the  latter  remains 
unobstructed.  All  these  and  other  features,  as  well  as  the  details  of  my  con- 
struction, are  fully  set  forth  below  and  also  illustrated  in  the  accompanying 
drawings."  Again  he  says:  **The  intermediate  sills  are  at  some  distance  from 
the  side  of  the  car,  and,  as  the  ordinary  side  sill  is  dispensed  with,  it  will  bo 
seen  that  opportunity  is  thereby  gained  between  the  intermediate  sills  and  the 
sides  of  the  car  for  the  wide  doorways  needed  for  large  coal."  Caswell  was 
not,  however,  the  first  to  dispense  with  the  side  sills  in  devices  designed  for 
transporting  loads,  as  appears  from  the  patents  of  Clark,  No.  69.075,  Septem- 
ber 24,  1867,  Koplln,  No.  470,299,  March  8,  1892,  Lyon,  No.  101,030,  March  22, 
1870  and  Bellows,  No.  644,890,  Issued  March  6,  1900;  nor  was  he  the  first  to 
conceive  such  a  device  with  swinging  doors  hinged  at  their  inner  ends  and 
dumping  Its  load  outwardly  beyond  its  wheels,  as  will  appear  from  an  ex- 
amination of  the  patents  last  named. 

Caswell,  to  regain  the  strength  and  in  part  the  supporting  power  lost  by  dis- 
pensing with  side  «ills,  provided  for  such  a  construction  of  his  car  sides  as 
to  give  fhem  Increased  strength  and  enable  them  to  bear  a  material  part  of 
the  load.  His  method  of  so  doing  he  details  as  follows:  •*The  walls  of  the 
superstructure  or  box  of  the  car  are  greatly  strengthened  over  previous  con- 
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stractions  so,  that  they  are  adapted  to  assist  materially  in  supporting  the 
weight  of  the  load.  The  walls  consist  of  heayy  plank,  44  (though  sheet  steel 
may  be  used  in  place  of  the  plank),  and  they  are  braced  by  diagonal  braces,  42, 
and  bolted  to  the  wall  plank  by  bolts,  43.  These  braces  are  not  merely  tying 
devices,  but,  on  the  contrary,  are  made  large  enough  so  that,  in  addition  to 
that  function,  they  also  serve  efficiently  in  stiffening  the  walls  and  enablitig 
them  to  resist  the  tendency  to  sag  under  the  load.  They  project  into  the  car, 
and  consequently  the  load  will  lodge  upon  and  be  supported  by  them  to  a  very 
considerable  extent,  and  to  the  extent  that  the  load  does  thus  lodge  upon  them 
the  doors  are  relieved.  They  are  stayed  at  their  upper  ends  by  the  bent-over 
web,  45,  of  the  angle  irons,  46,  forming  the  stakes  of  the- superstructure  (see 
Fig.  26),  and  at  the  bottom  they  rest  upon  or  are  attached  to  the  cross  members 
of  the  car  frame,  which  are  more  particularly  described  below.  Each  brace 
extends  from  a  stake  to  the  adjacent  cross  member,  much  as  in  bridge  and 
other  truss  work.  I  aim  by  this  feature  to  increase  rather  than  diminish  the 
tendency  of  the  load  to  arch  or  dome,  because  the  weight  upon  the  doors  is 
thereby  reduced  and  they  are  consequently  more  easily  opened."  The  con- 
struction whereby  a  part  of  the  load  is  carried  by  the  sides  of  the  car  was 
anticipated  by  the  Bellows  patent.  No.  644,890,  the  specifications  of  which 
recite  that,  in  a  car  constructed  in  accordance  therewith,  "the  sides  of  the  car 
constitute  plate  girders  which  carry  their  proportion  of  the  material  or  load 
in  the  car,  replacing  the  ordinary  side  sills  for  this  purpose.  This  plate  girder 
construction  of  the  sides  does  away  with  these  heavy  side  sills  below  the  floor 
level  of  the  car,  and  thus  not  only  reduces  the  weight  of  the  car,  but  allows 
easy  access  to  the  part  supported  below  its  bottom.  This  is  an  important  fea- 
ture of  my  Invention,  and  I  intend  to  cover  the  same  broadly  irrespective  of 
the  particular  construction  of  the  car." 

As  the  Caswell  doors  constitute  a  considerable  portion  of  the  floor  area,  to 
support  them  when  closed,  as  a  further  substiti^^e  in  part  for  the  strength  lost 
by  reducing  the  number  of  sills,  he  utilizes  the  adjacent  members  of  the  cross 
frame  instead  of  longitudinal  sills ;  1.  e.,  side  sills,  for  they  are  the  only  sills 
with  whose  use  be  dispensed.  On  this  point  he  says:  *The  doors  form  a  large 
part  of  the  floor  area,  and  its  outer  side  portions  and  cross  frame  members 
are  placed  between  each  pair  of  them,  so  that  they  may  be  supported  in  their 
closed  positions  from  the  adjacent  members  of  the  cross  frame,  instead  of  the 
longitudinal  sills,  as  is  the  customary  construction."  The  last  four  quotations 
from  his  specifications  indicate  that  the  bodily  movable  shaft,  106,  is  a  part  of 
the  "novel  means  for  supporting  and  opening"  the  doors.  He  was  manifestly 
ignorant  of  the  fact  that  others  had  dispensed  with  side  sills.  His  primary 
purpose  was  to  accomplish  that  result  (for  he  says,  "This  feature  is  of  great 
importance"),  and  not  to  provide  a  movable  acting  sill  in  lieu  of  side  sills. 
With  him,  as  with  all  previous  inventors  who  discarded  side  doors,  provision 
for  operating  and  supporting  them  with  whatever  load  they  might  bear,  be- 
came necessary.  The  means  provided  by  him  operates  and  supports  them 
with  whatever  load  they  have,  in  whatever  position  they  may  be  found  within 
the  limits  of  their  movement. 

At  the  time  Caswell  end  Becker  applied  for  their  respective  patents  here  in- 
volved, they  had  been  preceded  by  inventors  who  had  devised  wagons  or  cars 
having  the  inner  ends  of  their  dump  doors  hinged  at  each  side  of  the  longi- 
tudinal center  to  sills  parallel  with  the  central  sill,  or  to  a  central  sill,  or  at 
a  point  at  the  longitudinal  center,  or  having  a  longitudinal  series  of  dump 
doors  along  their  sides  with  headers  or  cross-beams  between  them.  Kopliu's 
patent  No.  470,299,  March  8,  1892,  discloses  a  longitudinal  series  of  simulta- 
neously opening  doors.  The  dump  doors  in  some  instances  dropped  their  load 
beneath  the  car  or  wagon,  in  others  to  the  side.  In  some  instances  the  de- 
vices dump  their  entire  load,  or  practically  so,  as  seen  in  the  patents  of  Clark, 
Koplln,  the  Ingoldsby  patents,  Wittig,  No.  590,637,  Marnell,  No.  342,526,  Cami>- 
bell  and  Rankin,  No.  484,491,  and  Lewis,  No.  495,096.  In  other  instances  the 
dump  doors  drop  but  a  portion  of  the  load,  as  seen  in  the  patents  of  Cox,  No. 
476,366,  Wormelsdorff,  No.  489,111,  Campbell  and  Carlton,  No.  598,136.  Wil- 
liamson and  Pries.  No.  610,218,  Bellows,  No.  644,890,  and  Caswell.  Nos.  645,587, 
657,012,  and  619,670.  The  prior  art  discloses  a  variety  of  mechanisms  for  the  , 
opening  or  the  opening  and  closing  of  dump  doors.    Counsel  have  not  agreel 
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fully  in  their  classification  of  such  mechanlsras  nor  is  it  necessary  that  a  full 
and  correct  clai9Bificatlon  be  made.  Types  of  door  mechanism  employing  the 
rock  shaft  are  Bellows,  No.  044.880.  and  Koplin ;  a  hoolc  or  latdi,  Clark,  and 
the  British  patent  of  Fox,  No.  11,017 ;  a  chain  and  windlass,  Souder,  No.  676.- 
101,  Campbell  and  Carlton,  No.  598,136,  Lyons,  No.  101,030;  a  crank  shaft, 
Campbell  and  Rankin,  Wlttig.  Koplin,  the  British  patent  of  Kirkconel  and 
Noble,  No.  8,709,  Dederick,  No.  109,188,  Marnell,  No.  342,526,  Goodwin  No. 
403,584,  and  Kelly  and  Murphy,  No.  689,197;  a  reciprocating  bar  and  shaft, 
Muller,  No.  707,342.  We  are  concerned  Ih  this  case  with  only  the  latter  two 
types. 

To  what  extent,  If  any,  Caswell  and  Becker  were  respectively  indebted  to 
the  prior  art,  must  appear  from  an  examination  of  their  devices.  The  com- 
plainant aflBrms  that  Caswell's  is  a  pioneer  patent.  This  the  defendants  deny, 
and  assert  that  the  claims  alleged  to  be  infringed  are  restricted  to  the  partic- 
ular arrangement  and  construction  of  car  supporting  frame,  dump  doors,  and 
dump-door  actuating  mechanism  disclosed  by  his  letters  patent,  and  that  the 
Becker  invention  and  the  Ralston  car  are  not  only  substantially  different  from 
Caswell's,  but  possessed  of  conspicuously  distinguishing  features.  The  appli- 
cations for  their  respective  patents  were  pending  at  the  same  time.  Section 
4904,  Rev.  St  (U.  S.  Comp.  St.  1901,  p.  3389),  imposed  on  the  Commissioner  of 
Patents  the  duty  of  declaring  Becker's  application  an  interference  with  that 
of  Caswell,  if  in  his  opinion  it  was  such,  and,  after  a  hearing  by  the  examiner 
as  to  the  question  of  priority  of  invention,  to  issue  a  patent  to  the  party  ad- 
judged to  be  the  prior  inventor ;  the  defeated  party  having,  however,  the  privi- 
lege of  appealing  from  the  decision  of  such  examiner.  As  interference  proceed- 
ings regarding  the  applications  were  not  declared  or  suggested,  and  as  officials 
are  presumed  to  perfonn  their  duties,  it  necessarily  follows  that  in  the  Judg- 
ment of  the  Patent  Office  officials  there  were  features  that  distinguished  one 
invention  from  the  other,  and  that  there  was  therefore  no  occasion  for  inter- 
ference proceedings.  Mr.  Justice  Shiras.  in  Boyd  v.  JaynesviUe  Hay  Tool  Com- 
pany, 158  U.  S.  260,  15  Suf).  Ct.  837,  39  L.  Ed.  973,  in  speaking  of  a  like  situa- 
tion, said:  "As  both  applications  were  pending  in  the  Patent  Office  at  the 
same  time,  and  as  the  respective  letters  were  granted,  it  is  obvious  that  it 
must  have  been  the  judgment  of  the  officials  that  there  was  no  occasion  for 
an  interference,  and  that  there  were  features  which  distinguished  one  inven- 
tion from  the  other.  In  Pavement  Company  v.  City  of  Elizabeth,  4  Fish.  Pat 
Cas.  189,  Fed.  Cas.  No.  312,  Mr.  Justice  Strong  said:  *The  grant  of  the  letters 
patent  was  virtually  a  decision  of  the  Patent  Office  that  there  is  a  substantial 
difTerence  between  the  inventions.  It  raises  the  presumption  that,  according, 
to  the  claims  of  the  latter  patentees,  this  invention  is  not  an  infringement  of 
the  earlier  patent.'  It  would  also  seem  to  be  evident  that,  as  the  purpose  of 
the  invention  was  the  same,  and  as  the  principal  parts  of  the  respective  ma- 
chines described  were  substantially  similar,  it  was  also  the  judgment  of  the 
office  ttiat  the  distinguishing  features  were  to  be  found  in  some  of  the  small 
and  perhaps  less  important  devices  described  and  claimed.  Burns  y.  Meyer, 
100  U.  S.  671,  25  E.  Ed.  738." 

The  complainants  invoke  the  doctrine  of  equivalents.  Under  the  rule  an- 
nounced in  McCormick  v.  Talcott,  20  How.  402,  15  L.  Ed.  930,  if  Caswell's  in- 
vention is  original,  he  has  the  right  to  treat  the  defendants  as  infringers  if 
they  make  a  car  ''operating  on  the  same  principle,  and  performing  the  same 
functions  by  analogous  means  or  equivalent  combinations,  even  though  the  in- 
fringing machine  may  be  an  improvement  of  the  original,  and  patentable  as 
such.  But  if  the  invention  claimed  be  itself  but  an  improvement  on  a  known 
machine,  by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  can- 
not treat  another  as  an  infringer  who  has  improved  the  original  machine  by 
the  use  of  a  different  form  or  combination  performing  the  same  functions. 
The  inventor  of  the  first  Improvement  could  not  Invoke  the  doctrine  of  equiva- 
lents to  suppress  all  other  Inprovements  which  are  not  mere  colorable  inva- 
sions of  the  first"  Another  statement  of  the  rule  is  found  in  Chicago  &  N.  W. 
R.  Co.  V.  Sayles,  97  U.  S.  554,  24  L.  Ed.  1053.  Mr.  Justice  Bradley  said:  "Like 
almost  all  other  inventions,  that  of  double  brakes  came  in  when  in  the  progress 
of  mechanical  improvement  it  was  needed ;  and,  being  sought  by  many  mlndsi, 
it  is  not  wonderful  that  it  was  developed  in  different  and  independent  forms» 
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all  original,  and  yet  all  bearing  a'  somewhat  general  resemblance  to  each  other. 
In  such  cases,  if  one  inTentor  precedes  all  the  rest,  and  strikes  out  something 
which  Includes  and  underlies  all  that  they  produce,  he  acquires  a  monopoly, 
and  subjects  them  to  tribute.  But  If  the  advance  towards  the  things  desired 
is  gradual,  and  proceeds  step  by  st^,  so  that  no  one  can  claim  the  complete 
whole,  then  each  is  entitled  only  to  the  specific  form  of  device  which  he  pro- 
duces, and  every  other  inventor  is  entitled  to  his  own  specific  form,  so  long  as 
It  differs  from  those  of  his  competitors,  and  does  not  include  theirs.  These 
general  principles  are  so  obvious  that  they  need  no  argument  or  illustration 
to  support  them."  The  complainants  and  defendants*  respective  devices  must 
be  tested  by  the  rule  above  announced. 

The  Caswell  device  belongs  to  the  flat  floor  type  of  dump  cjirs,  which  doors 
dump  only  a  part  of  the  load.  A  reason  for  this  ts  found  In  Prof.  King's  un- 
contradicted statement  that  In  19(X3  "Mr.  Caswell  stated  that  a  car  could  not 
be  made  to  dump  Its  whole  load,  as  such  a  car  would  not  be  strong  enough  to 
stand  up  under  the  required  service."  Caswell  devised  a  car  with  a  central, 
level.  Immovable,  longitudinal  section  of  floor,  from  three  to  four  feet  wide,  in 
Immediate  contact  with  and  affixed  to  two  central  longitudinal  sills  and  two  In- 
termediate parallel  sills  placed  under  the  outer  edges  of  the  Immovable  floor 
structure.  The  Wormelsdorff  dumping  car  has  a  quite  similar  sill  arrange- 
ment, but  not  an  ovferlying  fixed  level  floor  section.  A  floor  section  of  that 
character,  however,  is  disclosed  In  the  devices  of  Williamson  and  Pries,  Bel- 
lows, No.  644,800,  and  Caswell,  Nos.  645,587  and  657,012.  Consequent  upon  this 
method  of  floor  constfuctlon,  the  dump  doors  are  literally  arranged  along  the 
sides  and  do  not  extend  to  the  longitudinal  center  of  the  car,  but  only  to  the 
intermediate  sills,  and  bear  a  correspondingly  less  portion  of  the  load.  He  pro- 
vides a  series  of  plurality  of  swinging  sections  or  doors  arranged  along  the 
sides  of  the  car,  but  so  did  Koplln.  The  inner  ends  of  his  doors  are  attached 
or  hinged  to  the  floor  of  the  car  or  a  longitudinal  member  of  the  frame,  at 
each  side  of  the  longitudinal  center  of  the  car,  and  on  opposite  sides  of  such 
center,  and  no  other  means  are  provided  or  contemplated  for  hinging  such  in- 
ner ^ids.  In  view  of  his  sill  construction,  to  extend  his  doors  to  and  hinge 
them  at  the  actual  longitudinal  center  would  render  them  inoperative,  because 
they  could  not  then  dump  their  loads.  His  placing  them  on  opposite  sides  of 
and  some  distance  from  the  center  Is  consistent  with  a  construction  which  In- 
sures a  car  which  dumps  only  a  part  of  Its  load,  and  with  his  belief  that  such 
construction  Is  necessary  to  impart  the  requisite  strength  to  a  dump  car. 

Becker's  device  belongs  to  the  flat  floor  type  of  cars  whose  doors  dump  the 
whole  or  practically  the  whole  of  the  load.  The  same  result  is  accomplished 
by  the  devices  of  Koplln,  Sender,  Mamell,  and  Wittlg.  To  accomplish  this  re- 
sult, and  dump  the  load  outside  of  the  rail,  it  Is  necessary  to  dispense  with 
all  longitudinal  floor  sills  between  the  center  and  outer  edge  of  the  car.  The 
Ralston  car,  however,  retains  the  outer  slUs;  but  they  are  placed  above  the 
floor.  It  has  no  longitudinal  central  floors.  A  central  longitudinal  sill  or  box 
girder,  as  In  the  Bellows  patent,  No.  644,890,  Is  employed,  which,  that  the  car 
may  dump  Its  entire  load,  does  not  contact  with,  but  is  located  below,  the  car 
floor  a  distance  equal  to  the  width  of  the  cross-beams  (I-beams)  or  headers 
which  it  supports  on  its  upper  surface.  The  dump  doors  extend  inwardly  to 
the  center  of  the  car  and  carry  the  entire  load,  excepting  such  as  may  rest  on 
the  cross-beams,  and  are  secured  or  hinged,  not  as  are  complainant's  at  each 
side  of  the  longitudinal  center  of  the  car,  or  to  a  longitudinal  member  of  the 
car  frame,  or  to  the  car  frame,  as  variously  expressed  In  complainant's  claims, 
but  at  the  longitudinal  center  of  the  car  to  rods  located  above  the  central  sills. 
The  Ralston  car  does  not,  therefore.  Infringe  that  element  of  the  combination 
found  in  the  forty-fourth,  forty-eighth,  flfty-elghth,  sixtieth,  slxty-flrst,  sixty- 
second,  and  sixty-third  claims,  which  specifies  the  manner  and  place  of  hing- 
ing the  Inner  end  of  the  dump  doors  of  complainant's  car. 

The  cross-beams,  75,  of  the  Caswell  device,  do  not  span  the  car,  but  reach 
only  to  the  central  sill,  to  which  they  are  attached.  Above  each  beam  is  a 
centrally  webbed  metal  frame,  bolted  at  Its  ends  and  sides  to  adjacent  parts 
of  the  mechanism.  The  headers  of  the  Ralston  car  are  I-beams,  which  rest 
on  top  of  the  single  central  sill  and  extend  entirely  across  the  car.  The  Cas- 
well cro6«-beaini  are  deeper  than  those  of  the  Balaton  car.     This  Im  attributa- 
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ble  to  the  elongated  perforations  or  openings  in  tlie  Caswell  cross-beamB, 
whereby  they  are  ao  weakened  that  it  became  necessary  to  strengthen  them  by 
building  them  up  from  below.  As  a  means  of  supporting  and  operating  the 
dump  doorsv  the  cross-framee  are  provided  with  elongated  openings,  113,  in- 
clined downwardly  towards  the  central  line  of  the  car,  which  openings  are 
flanged  to  give  added  strength  and  to  support  raclcs,  112,  secured  in  the  open- 
ings* bottoms.  Four  bodily  movable  shafts,  106,  each  extending  half  the  length 
of  the  car  and  carrying  rollers  for  half  of  the  doors  on  either  side  of  the  car, 
extended  through  the  elongated  openings.  These  shafts  at  each  end  and  be- 
tween each  pair  of  doors  are  provided  with  rimmed  gears,  which  gears  are  fast 
on  the  shaft  At  the  outer  end  of  the  elongated  openings  in  the  cross-frames  is 
a  short  horizontal  portion  on  which  the  shaft  rests  when  the  doors  are  closed. 
On  the  shaft  beneath  each  door  are  two  anti-friction  door-supporting  rollers, 
105,  which  contact  with  metallic  bearing  plates  in  the  bottom  of  each  door. 
When  a  rotary  movement  is  imparted  to  the  shaft  which  extends  through  the 
elongated  openings,  the  shaft  moves  bodily  through  such  openings;  the  gears 
which  are  fast  on  it  meshing  with  their  corresponding  rack,.  112.  The  rota- 
tion of  the  shaft  in  one  direction  causes  it  to  traverse  the  openings  downward- 
ly and  inwardly,  that  the  doors  may  open ;  the  rotation  of  it  in  the  other  direc- 
tion causes  the  shaft  to  move  upwardly  and  outwardly,  closing  the  doors.  The 
doors  of  the  Caswell  car  opened  gradually.  They  may  also,  when  desired,  as 
in  ballasting,  be  opened  but  partially  and  held  in  such  position.  The  use  of 
rack  and  gear  for  opening  and  closing  dump  doors  is  shown  in  the  Ingoldsby 
patent,  No.  613,279,  November  1.  1898;  the  gears  being  attached  to  the  bot- 
toms of  the  doors  and  being  operated  by  pinions  supported  on  a  stiaft  in 
brackets  below. 

The  Caswell  door-opening  and  door-closing  shaft,  like  that  of  Muller,  is  of 
the  reciprocating  type.  The  Muller  patent  shows  under  each  door  a  straight 
rigid  reciprocating  bar,  15,  movable  bodily  lengthwise  of  the  door,  and  carrying 
anti-friction  rollers,  14,  contacting  with  the  inclined  faces,  15,  of  brackets,  12, 
secured  to  the  under  side  of  each  door  near  its  side  edges.  The  reciprocating 
bars  support  the  doors  when  closed,  as  in  the  Caswell  patent  By  rocking  the 
shaft,  22,  each  reciprocating  bar  is  moved  lengthwise  of  the  door,  and  the  door 
is  swung  open  by  its  own  weight  and  that  of  the  load.  The  movement  of  the 
reciprocating  bar,  as  the  doors  open,  is  aided  by  the  inclined  faces,  13.  In  the 
Caswell  device,  the  movement  of  the  reciprocating  bar,  106,  as  the  door  opens 
is  aided  by  the  inclination  of  the  elongated  slots,  113,  in  which  it  travels.  In 
the  Muller  patent  the  incline  is  on  the  door;  in  the  Caswell,  in  the  supporting 
transverse  beam ;  but  functionally  the  mechanisms  are  equivalent  When  the 
shaft,  22,  of  the  Muller  patent,  is  reversed  to  close  the  doors,  the  reciprocating 
bars  move  bodily  in  the  opposite  direction,  acting  on  the  inclined  portion  of 
the  doors,  and  forcing  them  closed,  and  supporting  them  in  that  position.  Mul- 
ler made  his  bar  reciprocate  bodily  longitudinally  of  the  car ;  Caswell  made  his 
reciprocate  bodily  to  and  from  the  central  line  of  his  car  by  slotting  his  trans- 
verse beams  so  that  the  bar  may  be  brought  near  to  the  doors  and  thus  using 
one  bar  for  a  series  of  doors.  In  the  Muller  device  the  doors  are  all  operated 
simultaneously  along  either  side  of  the  car  bottom,  and  he  expressly  specifies 
that:  '*The  rollers  may  be  mounted  on  horizontal  slides  instead  of  on  the 
links  as  shown.  The  doors  may  extend  entirely  across  the  l)ottom,  instead  of 
between  the  center  and  side  sills,  as  shown,  and  may  be  used  on  a  gondola  or 
other  type  of  car,  and  the  parts  may  be  otherwise  \  aried  in  construction  and 
arrangement  within  the  scope  of  my  invention.*'  The  arrangement  and  con- 
struction of  th^  devices  are  different;  but  the  principle  emt>odied  in  the  one 
is  found  in  the  other.  In  the  Bellows  pa  cent,  No.  644,890,  it  is  also  specified 
that  "the  door-actuating  shaft  may  extend  longitudinally  of  the  car,**  and  that, 
without  departing  from  his  invention,  other  ciianges  may  be  made  in  his  car, 
the  doors  and  their  actuating  mechanism. 

In  his  letters  patent  Caswell  specifically  provides  that  the  reciprocating 
door-opening  and  door-closing  shaft  shall  operate  in  and  cwtend  through  the 
elongated  openings  in  the  cross-beams.  After  describing  the  construction  of 
his  cross-frame  members,  especially  with  reference  to  the  rinmied  gears,  the 
racks  and  the  elongated  openings,  he  says:  **With  this  construction  it  will  be 
seen  tiiat  any  rotary  movement  given  to  the  shaft,  106»  wiU  cause  it  to  move 
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bodily  through  the  opeDlngs,  113,  by  reason  of  the  engagement  of  the  gears 
109,  110,  and  111,  with  their  respective  racks."  Again  he  specifies:  "For 
operating  the  shaft  so  that  it  will  move  bodily  down  or  up  in  the  openings, 
113,  any  suitable  mechanism  may  be  employed,"  etc.  Another  part  of  his 
specifications  recites:  '*By  providing  all  of  them  (cross^frame  members)  with 
the  webbed  castings  at  their  ends,  I  am  enabled  to  form  in  them  the  inclined 
wa5's,  through  which  the  door-supporting  shafts  move,  and  at  the  same  time  to 
give  those  shafts  supijort  in  each  member,  and  thus  prevent  any  deflection  of 
the  shafts  by  the  load  upon  the  door."  This  feature  of  construction  enters  In- 
to and  is  made  an  essential  in  each  of  the  following  claims,  as  quoted:  In 
his  thirty-first  and  thirty-second,  **a  shaft  extending  through  and  sustained 
by  said  headers  and  supporting  the  headers;"  in  the  twenty-eighth,  "means 
supporting  said  section  and  contacting  with  its  under  surface  and  movable 
towards  and  from  said  longitudinal  frame  member  in  opening  and  closing  said 
section,  said  means  being  sustained  in  the  cross-frame  of  the  bottom ;"  in  his 
fifty-ninth,  "door-operating  mechanism  mounted  in  such  transverse  beams  and 
connected  with  the  dumping  doors,"  etc. ;  in  his  sixty-first,  "shaft  mechanism 
mounted  in  such  transverse  beams  beneath  the  dumping  doors  and  operatively 
connected  therewith  for  opening  and  closing  the  doors  and  supporting  them  in 
their  closed  position;"  in  his  sixty-second,  "door-operating  and  supporting 
shafts  mounted  in  the  transverse  beams  beneath  the  dumping  doors,"  etc.  The 
italicizing  of  the  words  "in"  and  •'through"  is  mine.  The  omission  of  these 
words  from  the  other  claims  In  question  indicates  that  they  were  not  used  ac- 
cidentally, but  discriminatingly,  to  express  an  important  feature  of  construc- 
tion and  operating,  and  Caswell  became  bound  by  whatever  limitation  such 
words  impose.  Menze  v.  Schmidt  (C.  C.)  154  Fed.  845.  A  substantial  reason 
existed  for  mounting  his  door-opening  and  door-closing  reciprocating  shaft  in 
and  extending  it  tlirough  the  elongated  openings.  This  was  necessary  to  bring 
it  close  to  the  under  side  of  the  doors  to  support  them  in  all  their  intermediate 
positions. 

The  door  mechanism  of  the  Ralston  car  is  of  the  crank  shaft  type.  The  car 
has  two  series  of  dumping  doors,  each  of  which  is  operated  by  a  single  crank 
shaft  having  a  series  of  crank  arms  on  which  are  joumaled  friction  rollers 
engaging  the  lower  surface  of  the  door.  Elach  crank  shaft  is  journaled  in  a 
bracket  l)earing  attached  to  theunder  side  of  the  cross-beam  and  projecting  be- 
low the  same  sufficiently,  and  necessarily  distant  from  the  doors,  to  permit 
of  the  vertical  oscillation  of  the  crank  arm.  In  the  Bellows  patent  is  found 
a  rock  shaft  joumaled  in  a  depending  bracket,  extending,  it  is  true,  from  the 
sides  of  the  car;  but  his  specifications  permit  of  a  different  arrangement  of 
this  device.  A  hand  lever  on  the  outer  end  of  the  Ralston  crank  shaft  Is  used 
for  operating  it.  The  load  is  dumped  by  a  rather  slight  rotation  of  the  crank 
shaft,  as  in  the  Bellows  device,  causing  its  crank  arms  to  move  beyond  their 
dead  center,  as  in  the  Dederick  device,  and  away  from,  instead  of  towards, 
the  center  of  the  car,  when  they  drop  by  weight  of  the  load,  and  discharge  their 
contents.  The  doors,  when  fully  opened,  are  supported  by  the  crank  arms ;  but 
in  the  Caswell  patent  by  a  rod,  138.  The  doors  are  closed,  as  in  the  Bellows 
device,  in  which  the  shaft  may  be  longitudinally  arranged  and  thereby  open 
all  the  doors  on  one  side  of  the  car  simultaneously,  by  partly  rotating  the 
crank  shaft,  thereby  causing  the  shaft  arms  to  swing  outwardly  and  upwardly 
in  the  arc  of  a  circle  and  lift  the  doors.  When  the  doors  are  in  their  closed 
position  they  are  supported  by  the  crank  shaft ;  the  crank  arms  having  been 
moved  inwardly,  in  raising,  slightly  past  their  vertical  positions  or  dead 
centers,  against  stops  in  the  under  side  of  the  door.  Bach  of  the  Caswell 
shafts  rotates  completely  In  opening  and  closing  the  door.  In  the  Ralston  car, 
each  crank  shaft  rotates  through  a  little  more  than  180  degrees  only ;  Its  rotary 
motion  being  limited,  much  like  that  in  the  Wittlg  patent.  It  cannot  recipro- 
cate, because  it  is  held  in  fixed  bearings.  The  doors  cannot  be  opened  grad- 
ually or  lield  in  a  partially  open  position,  but  swing,  when  their  dropping 
movement  commences,  to  their  fully  opened  position.  If  complainant's  patent 
is  closely  ai^roached  by  the  prior  art,  it  is  not  infringed  by  an  actuating  de- 
vice which  permits  the  doors  to  fall  suddenly,  instead  of  gradually.  Gould  v. 
8picerB  (C.  O.)  20  Fed.  317.  The  transverse  beams  of  the  Ralston  car  are  im- 
perforate, and  the  sliaft  is  not  mounted  in,  and  doe^  not  extend  through,  the 
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transverse  beams  of  the  car  frame,  and  therefore  there  is  lacking  in  the  Cos- 
well  car  construction  that  element  of  a  combination  hereinbefore  set  forth  in 
the  thirty-first,  thirty-second,  forty-eighth,  fifty-ninth,  eixty-fljrst,  and  sixty- 
second  claims  of  the  Caswell  patent,  which  provides  for  mounting  a  shaft  in 
and  extending  it  through  the  elongated  openings  of  the  cross-beams,  and  for 
this  reason  the  car  does  not  infringe  any  one  of  those  claims.  Tlie  perforations 
of  his  cross-beams  is  an  essential  elem^it  of  such  claims.  Ball  &  Socket  Fast- 
ener Co.  V.  Kraetzer,  150  U.  S.  Ill,  14  Sup.  Ct  48,  37  L.  Ed.  1019.  TKie  elongat- 
ed slots  are  not  only  made  an  element  of  those  claims,  but  the  specifications 
show  them  to  be  necessary  in  the  construction  of  CaswelFs  device ;  and  he  can- 
not assert  that  it  is  not  material  and  that  the  means  employed  in  the  Ralston 
car  of  supporting  the  door-actuating  shaft  is  an  equivalent  and  covered  by  his 
claims.  Wells  v.  Curtis,  66  Fed.  318,  13  C  C.  A.  494.  Moreover,  the  use  of 
brackets  for  supporting  such  shafts  antedated  all  of  the  patents  here  involved. 

The  crank  shaft  in  the  Ralston  car  has  a  vertical,  but  not  a  reciprocating, 
movement,  and  therefore  does  not  infringe  the  forty-fourth  and  twenty-eighth 
claims  of  the  Caswell  device;  one  of  the  elements  in  the  forty-fourth  com- 
bination claimed  being  **a  reciprocating  bar  extending  longitudinally  of  the 
car,  and  movable  transversely  thereof  in  engagement  with  each  swinging  sec- 
tion," and  in  the  forty-eighth  claim  "means  supporting  said  section  and  con- 
tacting with  its  under  surface  and  movable  towards  and  from  said  longitudinal 
frame  meml)er  in  opening  and  closing  said  section.'*  The  crank  shaft  or  door 
supporting  mechanism  in  the  Ralston  car  is  not  movable  longitudinally  of  the 
dump  door  ,and  does  not,  therefore,  infringe  the  fifty-eighth,  fifty-ninth,  six- 
tieth, sixty-first,  and  sixty-second  claims,  in  each  of  which  such  longitudinal 
movement  is  made  a  feature.  The  longitudinal  shaft  reciprocates  bodily  as  an 
entirety.  It  is  straight  and  rigid,  and  necessarily  so,  to  perform  the  function 
assigned  it  in  Caswell's  construction.  Whether  or  not  a  straight,  rigid,  longi- 
tudinal shaft,  bodily  reciprocating  towards  and  from  the  center  line  of  the  car 
Uarough  elongated  openings  in  the  cross-frames,  and  supporting  the  dump 
aoors  when  closed,  and  at  all  points  between  their  closed  and  fully  opened 
positions,  and  capable  of  holding  them  partially  open  at  any  intermediate 
point,  is  mentioned  In  the  Caswell  claims  in  controversy,  the  Caswell  patent 
must  be  Umited  to  a  car  having  such  a  shaft  when  read  in  connection  with  the 
specifications  which  make  such  shaft  a  principal  feature  of  the  invention,  and 
the  drawings,  in  all  of  which  the  shaft  Is  shown.  Kampfe  v.  J.  R.  Torrey 
Razor  Co.  (C.  C.)  149  Fed.  77a  Having  limited  himself  to  such  a  shaft,  Cas- 
well cannot  complain  that  the  defendants  use  a  crank  shaft,  an  old  and  well- 
known  device.    Blamire  v.  Sheldon  Axle  Works  (C.  O.)  149  Fed.  780. 

In  view  of  the  state  of  the  art,  Caswell's  Invention  is  not  a  pioneer.  The 
advance  towards  the  modern  dump  car  has  been  gradual  and  proceeded  step 
by  step,  so  that  no  one  can  claim  the  complete  whole.  Caswell  is  therefore  en- 
titled only  to  the  specific  form  of  device  which  he  produced.  The  defendants 
are  entitled  to  their  specific  form  so  long  as  it  differs  from  and  does  not  in- 
clude that  of  complainant  If  the  language  of  the  thirty-first  and  thirty- 
second  claims  is  not  in  any  event  readable  upon  the  Koplln  device,  it  l)ecomes 
so  if  so  broadly  construed  as  to  include  the  construction  shown  In  the  Ralston 
car.  So  too,  if  the  language  of  the  residue  of  the  claims  be  given  the  broad 
construction  contended  for,  I  am  unable  to  see  why  they  may  not  be  read  upon 
one  or  more  prior  patented  devices,  such,  for  instance,  as  those  of  Bellows, 
Koplin,  Wittig,  and  perhaps  of  others.  The  claims  in  controversy,  to  avoid 
invalidation,  must  be  restricted  to  the  particular  construction  and  arrange- 
ments of  parts  to  which  Caswell  lias  himself  limited  them  by  his  specifications 
(McSherry  Mfg.  Co.  v.  Dowaglac  Mfg.  Co.,  101  Fed.  716,  41  C.  C.  A.  627),  and. 
so  construed,  there  is  no  infringement.  Not  being  a  pioneer  in  his  line  of  im- 
provement, whatever  may  be  the  language  of  his  claims,  neither  he  nor  his 
assignee  can  enjoin  a  device  resembling  his  own  in  the  adoption  of  ideas  found 
in  the  prior  art.  C<Hisolidated  Valve  Co.  v.  Crosby  Steam  Gauge  &  Valve  Co.. 
(0.  C.)  7  Fed.  768. 

Considering  the  two  door-actuating  mechanisms  as  entireties,  they  proceed 
along  wholly  difTerent  lines.  That  of  the  Ralston  car  is  less  complicated,  less 
expensive  to  manufacture  and  maintain  in  repair,  than  tliat  of  the  Caswell 
device,  more  useful,  and  productive  of  a  different  result,  in  that  it  dumps  the 
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whole,  or  practically  the  whole,  of  the  load.  CJonceding  that  these  features  are 
not  necessarily  tests  of  invention,  nevertheless  utility  may  help  to  determine 
the  question ;  increased  efficiency  heing  accepted  as  an  important  factor.  It  is 
also  significant  that  there  has  been  a  recognized  need  of  such  a  car  as  that  of 
the  defendants,  and  that  the  efforts  of  others  to  meet  it  failed,  and  that  success 
was  attained  only  after  repeated  experiments.  American  Caramel  Co.  v. 
Thomas  Mills  &  Bros.,  149  Fed.  743,  79  C.  C.  A.  449. 

In  the  course  of  the  argument,  several  of  the  earlier  patents  were  character- 
ized as  wortliless  and  wanting  in  utility.  There  is  no  evidence  that  such  was 
the  case.  The  very  fact  that  a  maclilne  is  patented  is  some  evidence  of  its 
operativeness,  as  well  as  of  its  utility;  and  when  a  prior  patent  appears  on 
its  face  to  be  relevant  to  the  consideration  of  the  prior  art,  the  later  inventor 
^ould  show  that  such  device  was  not  useful,  and.  if  a  imtentable  novelty  of  his 
own  invention  is  in  dispute,  that  such  earlier  patent  did  not  disclose  the  prin- 
ciple of  his  later  patent  B.  M.  Miller  Co.  v.  Meridan  Bronze  Co.  (C.  C.)  80 
Fed.  523. 

The  charge  of  conspiracy  to  appropriate  the  Invention  of  the  Caswell  patent 
in  suit  is  not  sustained.  Becker  did  not  by  his  contract  with  the  Caswell  Car 
&  Improvement  Company  sell  his  inventive  powers  to  his  employer;  nor  did 
he,  to  develop  and  put  in  practicable  form  his  invention,  use  the  property  of 
his  employer,  or  the  services  of  its  employes,  or  any  part  of  his  time  to  which 
it  was  entitled.  He  might,  therefore,  performing  all  the  duties  assigned  to 
him  in  the  line  of  his  employment,  exercise  his  Inventive  faculties  in  any  di- 
rection he  chose,  with  the  assurance  that  whatever  invention  he  might  thus 
conceive  or  perfect  would  be  his  individual  property.  Solomons  v.  United 
States,  137  U.  S.  346,  11  Sup.  Ct.  88,  34  L.  EkJ.  -667.  Nor  does  the  record  show 
that  Ralston  acted  in  bad  faith  with  the  Caswell  Car  Company  or  its  prede- 
cessor. He  rendered  them  substantial  financial  assistance.  On  or  about  May 
12,  1904,  he  frankly  announced  to  the  stockholders  of  the  Caswell  Car  Com- 
pany his  desire  to  sever  his  connection  with  it,  his  relation  with  the  Ralston 
Company,  and  his  purpose  to  exploit  its  patents  and  pending  applications  for 
patents.  On  November  22d  of  the  same  year  he  resigned  the  presidency  of  the 
Oaswell  Company,  and  on  that  date  Caswell,  in  consideration  of  a  final  settle- 
ment then  made  between  him  and  the  Ralston  Car  Company,  and  the  satis- 
factory settlement  of  all  matters  of  every  kind  and  nature  in  controversy  or 
dispute  between  them,  acknowledged  full  satisfaction  of  every  claim  and  de- 
mand whatsoever  he  then  had  or  theretofore  had  had  against  Ralston  and  the 
Ralston  Car  Company,  and  disclaimed  any  right,  title,  interest,  or  claim  in  any 
patents  or  applications  for  patents  then  pending  belonging  to  Ralston  or  the 
Ralston  Can  Company.  This  disclaimer  was  subsequent  to  the  issuance  of 
Bed^er'B  four  patents,  Nos.  763,947,  763,841,  762,118,  and  768.722,  all  of  which 
were  granted  to  the  Ralston  Car  Company  as  Becker's  assignee. 

R^arding  the  matters  in  controversy  of  which  settlement  was  made  Rals- 
ton, whose  affidavit  was  offered  in  evidence  by  the  complainant,  has  this  to 
say:  '*When  said  agreement  and  transfer  of  stock  was  entered  Into  at  the 
request  and  in  the  interest  of  Mr.  Caswell,  affiant  requested  Mr.  Caswell,  on 
his  part,  to  disclaim  any  right,  title,  or  interest  in  any  patents  or  applications 
for  patents,  which  applications  for  patents  were  then  pending,  and  which  be- 
long^ to  affiant  or  the  Ralston  Car  Company,  in  order  to  prevent  any  possible 
annoyance  from  threats  of  future  litigation  with  respect  to  said  invention  or 
patents,  and  in  order  that  affiant  might  assure  all  such  as  were  disposed  to  in- 
vest in  the  Ralston  Company  that  the  patents  and  pending  applications  owned 
by  the  company  were  free  of  all  claims  and  demands  by  said  Caswell  or  the 
Caswell  Car  Company,  and  said  Caswell  acquiesced  in  this  agreement.*'  On 
March  4,  1905,  the  board  of  directors  of  the  Caswell  Car  Company  adopted  a 
s^ies  of  resolutions,  reciting  that  the  license  theretofore  issued  by  such  com- 
pany to  the  Ralston  Car  Company  for  the  use  of  patents  belonging  to  the  Cas- 
well Car  Company  be  canceled,  no  use  whatever  having  been  made  of  the  same 
by  the  RalsUm  Car  Company,  and  that  the  Caswell  Car  Company  make  claim 
to  no  right  or  interest  whatsoever  in  any  patent  owned,  used,  controlled  by,  is- 
sued to,  or  assigned  to  the  Ralston  Car  Company  by  Becker  or  any  one  else. 
The  minutes  of  this  meeting  were  approved  at  a  subsequent  meeting  of  the 
board. 
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On  December  11,  1905,  Oaswell  filed  an  appllcatioiu  serial  No.  291,280,  for 
a  patent  for  an  improvement  in  dumping  mechanism  for  metallic  cars.  Ex- 
cepting in  some  two  or  three  instances^  his  drawings  and  the  numerals  shown 
on  them  are  precisely  the  same  as  those  shown  in  the  Becker  patent  No. 
763,841.  The  language  of  Casweirs  specifications  is  largely  identical  with  that 
found  in  the  Beclcer  specifications.  Inadvertently  an  interference  was  de- 
clared with  the  Beclcer  and  other  patents,  and  sul>8equently  dissolved  as  to 
some  of  the  parties.  Thereupon  Becker  withdrew  his  application  originally 
tiled  in  the  interference  proceedings,  and  filed  another  for  a  reissue  of  patent 
No.  763,841,  and  the  interference  proceedings  were  resumed.  Oaswell,  although 
he  had  made  oath  that  he  believed  liimself  to  be  the  original,  first,  and  sole  in- 
ventor of  the  improvement  described  and  claimed  in  his  specifications,  and 
that  he  did  not  know  and  did  not  believe  that  the  same  was  ever  Imown  or 
used  before  his  invention  or  discovery  thereof,  or  patented  or  described  in  ^ny 
printed  publication  in  any  country  before  his  invention  or  discovery  thereof, 
filed  no  testimony,  but  suffered  a  judgment  of  priority  of  invention  of  the  sub- 
ject-matter in  issue  to  be  rendered  in  favor  of  Becker.  In  describing  his  in- 
vention, Caswell,  using  the  precise  language  which  Becker  had  used  in  his 
specifications,  said:  **My  invention  consists  broadly  in  a  crank  shaft  having 
a  crank  arm  adapted  to  engage  the  doors,  so  that  by  merely  revolving  the 
stiaft  upon  its  axis  in  opposite  directions  the  doors  will  be  opened  and  closed." 
He  also  made  oath  that  he  completed  his  invention  prior  to  February  19,  1904, 
the  date  of  the  Becker  application,  and  that  the  original  drawings  attached  to 
his  aflSdavit  were  made  on  or  before  the  dates  of  February  1,  1903,  June  1, 
1903,  and  June  28,  1903,  respectively,  and  that  a  car  emt>odying  his  invention 
was  ordered  from  the  Pullman  Car  Company  on  or  about  May  1,  1904,  the 
working  drawings  of  which  were  begun  in  the  latter  part  of  December,  1903, 
or  the  first  part  of  January,  1904,  and  that  the  car  was  completed  on  or  before 
July  1,  1904.  He  would  have  it  believed  that,  at  a  time  when  he  was  pro- 
testing that  a  car  could  not  be  made  of  suflicient  strength  to  dump  sul)stantiai- 
ly  its  entire  load,  he  had  drawings  for  just  such  a  car,  and  that  prior  to  July 

I,  1904,  he  had  completed  working  drawings  for  the  construction  of  a  car  em- 
bodying his  invention,  which  showed  a  crank-shaft  mechanism,  for  which  in- 
vention, notwithstanding  the  demand  for  a  car  of  the  character  described,  he 
witheld  his  application  for  a  patent  until  Deceml)er  11th  following. 

If  the  crank  shaft  type  of  door-actuating  mechanism  was  not,  on  December 

II,  1905,  the  equivalent  of  the  door-actuating  mechanism  shown  in  the  patent 
issued  to  him  in  1902,  and  in  his  reissued  patent,  when  did  it  become  so?  If 
the  two  mechanisms  were  equivalents,  what  was  the  occasion  for  his  seeking 
a  patent,  the  important  feature  of  whose  mechanism  was  a  crank  shaft?  If 
he  was  the  original,  first,  and  sole  inventor  of  such  mechanism,  why  did  he 
not  at  this  first  opportunity  offer  his  proof  to  establish  that  fact  and  Becker's 
piracy,  instead  of  suffering  judgment  for  priority  of  invention  to  be  entered 
in  Becker's  favor?  Caswell  was  not  produced,  and  did  not  offer  himself  as 
a  witness.  The  answer^  therefore,  to  these  inquiries,  must  be  found,  if  at  all, 
in  the  facts  and  circumstances  disclosed  by  the  record.  The  reasonable  conclu- 
sion to  be  drawn  from  the  record,  in  my  judgment,  is  that  Caswell  recognized 
that  the  two  door-actuating  mechanisms  are  different,  and  not  equivalents, 
that  he  endeavored  to  avail  himself  of  both ;  that  priority  of  invention  as  Ije- 
tween  him  and  Becker,  as  regards  the  crank-shaft  mechanism,  belongs  to 
Becker;  and  that  the  two  freely  given  disclaimers  stood  as  a  barrier  to  his 
successful  maintenance  of  his  claim,  in  the  interference  proceeding,  of  original, 
first,  and  sole  invention.  The  disclaimers  and  the  abandonm^it  of  such  pro- 
ceeding do  not  consist  with  the  charge  of  conspiracy  made  in  the  bill.  Caswell 
and  his  successors  in  title  may  not  be  heard  to  say  that  at  the  time  of  the 
disclaimers  and  of  the  interference  proceeding  the  precise  nature  of  the  Becker 
invention  was  not  known. 

I  shall  not  enter  into  a  discussion  of  the  license  granted  to  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  or  to  the  Atchison,  Topeka  &  Santa 
F^  Railway  Company,  or  to  Ralston,  or  the  assignments  made  of  the  Caswell 
patents,  because  they  do  not,  in  my  Judgment,  affect  the  result     Dueber 
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Watch-Case  Mfg.  Co.  v.  Robbing.  75  Fed.  17,  21  C.  C.  A.  198;  Noonan  ▼.  Ch^l^er 
Park  Athletic  Club  Co.,  99  Fed.  90,  39  C.  C.  A.  426;  Curtis  on  Patents  (4tli  Ed.) 

I  215.  ,  .       .. 

An  order  may  be  drawn  dismissing  the  bill  at  the  complainant  s  costs. 


(172  Fed.  409.) 

HOLT  MFG.  CO.  v.  BEST  MFG.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    August  2,  1909.) 

No.  1,608. 

1.  Patents  (|  34*)— Infringement— Action  at  Law— Evidence. 

Where  the  question  of  invention  is  left  to  the  Jury  in  an  action  for  in- 
fringement of  a  patent  no  evidence  tending  to  show  the  true  state  of 
the  art  at  th^  date  of  the  claimed  Invention  should  be  excluded. 

[Kd.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  f  38;  Dec.  Dig. 
|34.«1 

2.  Patents  (§  276*) — Scope  of  Invention— Combined  Steam  Habvesteb  and 

Tubasher. 

The  Best  patent,  No.  410306,  for  a  combined  steam  harvester  anc 
thrasher,  is  for  a  claimed  combination  of  elements  all  of  which  were  old ; 
the  chief  feature  of  novelty  claimed  for  the  combination  being  the  opera- 
tion of  the  cutting  and  thrashing  machinery  by  means  of  a  supplementary 
engine  mounted  upon  the  thrasher  frame,  to  which  steam  is  supplied  from 
the  boiler  of  the  traction  engine  by  means  of  a  flexible  pipe.  Such  suiv 
plementary  engines  had  previously  been  used  for  the  same  purpose  on  simi- 
lar machines  driven  by  horse  power.  Held,  that  such  patent  was  not  a 
pioneer  patent  but  an  improvement  patent  only,  and  that  it  was  error  in 
an  action  for  its  infringement  to  refuse  to  so  instruct  the  Jury,  and  to  sub- 
mit the  question  to  them  for  decision. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  f  276.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

I.  M.  Kalloch  and  Francis  St.  J.  Fox,  for  plaintiff  in  error. 
J.  J.  Scrivner,  for  defendant  in  error.  . 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  defendant  in  error  was  plaintiff  in 
the  court  below,  where  it  brought  this  action  for  the  alleged  infringe- 
ment of  letters  patent  granted  on  the  3d  day  of  September,  1889,  to 
one  Daniel  Be^,  for  an  improvement  in  combined  harvesters  and 
thrashers.  The  defendant  to  the  action  was  the  Holt  Manufacturing 
Company,  which  is  the  plaintiff  in  error  here.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $35,000. 

Long  before  the  issuance  of  the  plaintiff's  patent,  mowers  and 
reapers  had  been  superseded  on  many  of  the  great  western  grain 
fields  by  combined  machines,  operated  by  steam  as  well  as  by  horse 
power,  which  cut,  thrashed,  cleaned,  and  sacked  grain.  The  plain- 
tiff's patent,  as  has  been  said,  was  for  an  improvement  in  combined 
harvesters  and  thrashers.  No  new  element  entered  into  the  make-up 
of  its  machine;  but  the  contention  on  its  behalf  was  and  is  that  it 
was  a  patentable  combination  of  old  elements,  whereas,  the  conten- 
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tion  on  behalf  of  the  defendant  was  and  is  that  it  was  a  mere  aggre- 
gation of  such  elements. 

Of  course,  if  it  was  a  mere  aggregation,  that  is  to  say,  if  what  Best 
did  was  merely  to  bring  together  a  lot  of  old  elements,  which  in 
their  new  places  did  no  more  than  their  old  work,  there  was  no  inven- 
tion, and  the  action  must  necessarily  fail ;  but  if  the  old  elements  are 
so  assembled  as  to  coact  in  a  unitary  organization,  and  thereby  pro- 
duced a  new  and  useful  result,  and  such  combination  be  more  than  a 
mere  mechanic  skilled  in  the  art  could  have  suggested,  then  patent- 
ability may  be  properly  affirmed  of  it.  That  was  really  the  only  is- 
sue presented  by  the  pleadings ;  the  answer  of  the  defendant  merely 
denying,  "generally  and  specifically,  each  and  every  allegation  con- 
tained in  the  plaintiff's  complaint." 

Best  testified  that  the  difficulty  with  the  old  horse-power  machines 
was  that  the  power  came  from  the  movement  of  the  horses  operating 
upon  the  main  wheels  of  the  machine,  and  in  his  testimony  sought 
to  show,  among  other  things,  that  he  had  overcome  that  difficulty  by 
substituting  therefor  steam  power.    We  extract  from  his  testimony: 

"I  was  manufacturinsr  a  horse  combined  harvester  for  about  three  years 
before  I  conceived  the  idea  of  making  them  steam  combined. 

**Q.  Tell  the  jury  what  a  combined  harvester  is,  going  back  to  that  old 
harvester  that  was  in  operation  that  you  made  and  was  in  general  use?  A* 
The  horse-power,  you  mean? 

"Q.  Yes,  tell  them  what  a  horse-power  machine  was  at  that  time,  not  the 
present  machine  that  is  made  nowadays.  A.  The  horse^power  machine  con- 
sists first  of  a  header  to  cut  the  grain,  then  a  thrashing  machine  to  thrash  it, 
and  then  a  grain  separator  to  separate  the  different  kinds  of  grain,  to  put  them 
In  separate  sacks.  This  machine  was  driven,  got  its  power  from  one  main,  big 
wheel. 

"Q.  What  do  you  call  that  wheel?  A.  The  main  driving  wheel.  It  was  lo- 
cated on  the  left-hand  side  of  the  macline.  It  is  the  same  wheel  that  carries 
the  machine,  and  the  wheel  that  carries  the  right-hand  side  of  the  machine, 
the  opposite  side,  that  wheel  also  drove  the  header  part,  so  the  whole  mechan- 
ism is  driven  from  the  machine.  The  difficulty  with  that  machine  was,  after 
experimenting  with  it  two  or  three  years,  we  found  we  could  not  take  up 
down-grain.  The  difficulty  with  these  horse-power  machines  in  taking  up  down 
and  heavy  grain  is  that  we  could  not  get  power  enough  from  the  wheels, 
strong  enough,  to  drive  those  sickles  and  separators  when  she  was  cutting  this 
heavy  down-grain  and  taking  up  large  quantities  of  straw.  Horses  had  to 
travel  at  just  the  same  speed  all  the  time,  and  when  they  would  come  to  this 
thick,  heavy  down-grain,  If  you  would  undertake  to  take  it  up  It  would  choke 
down,  and  the  result  was  the  horses  would  run  over  it,  and  you  would  leave 
it  on  the  ground.  This,  I  discovered,  was  an  enormous  loss  to  the  farmers,  and 
as  high  as  $6  or  $8  or  $10  an  acre  was  left  on  the  ground:  I  went  to  work 
immediately  to  see  if  I  could  not  contrive  some  plan  whereby  we  could  take 
up  all  of  this  straw  and  thrash  it  and  get  the  grain  clear  off  the  ground  where 
those  big  crops  were.  I  figured  out  that  it  would  require  from  80  to  100  horse 
power  to  do  it  To  start  first,  I  built  a  traction  combined  harvester  of  large 
size,  and  then  I  applied  an  engine  on  my  harvester  frame,  about  30  horse  pow- 
er. I  found  by  this  machine  that,  when  I  went  in  this  heavy  grain,  I  could 
travel  at  any  speed  I  wanted,  travel  from  a  quarter  or  half  a  mile  to  a  three 
mile  speed,  just  according  to  the  amount  of  straw  that  was  on  the  ground,  and 
that  I  could  stop  still.  Whenever  this  heavy  straw  pushed  ahead  of  my  ma- 
chine, or  where  it  all  rotted  off  on  the  ground,  where  it  drops  down  and  gets 
damp,  it  lays  perfectly  loose  on  the  ground,  and  no  machine  will  go  throu^ 
It  and  take  It  up  becaase  it  will  shove  right  ahead.  On  this  machine,  wheu  it 
shoved  ahead,  it  would  throw  up  4  or  5  feet  high,  and  I  could  back  up  the 
machine  in  a  few  seconds  and  pick  that  up  and  take  It  aboard  and  bring  it 
on  my  header  with  the  reel  and  stand  still  there  and  thrash  it  out    On  Uiat 
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same  groand,  if  a  horee-power  machine  was  working,  or  a  header,  or  a  sub- 
binder,  or  even  a  mower,  you  could  not  save  at  best  more  than  two-thirds  of 
it,  while  in  the  process  we  take  it  right  down  within  a  couple  of  inches  of  the 
ground  and  get  it  all." 

The  record  shows  that,  about  two  years  before  what  the  plaintiff 
claims  as  the  Best  invention,  one  Berry  had  procured  the  issuance  to 
him  of  a  patent  for  a  "combined  steam  traction  header  and  thrash- 
er," which  invention  the  patentee  declared  relates  "to  that  class  of 
agricultural  machines  known  as  'combined  harvesters  and  thrashers,' 
and  particularly  to  that  class  in  which  the  power  of  the  engine  is 
directed  not  only  to  the  operation  of  the  several  parts  of  the  machine, 
but  also  to  the  progression  of  the  machine,*'  the  construction  and 
combination  of  the  devices  of  which  the  patentee  specifically  de- 
scribed and  claimed  in  a  series  of  claims,  the  eleventh  of  which  is 
as  follows : 

"11.  In  a  combined  steam  traction  harvester  and  thrasher,  the  frame.  A,  and 
an  engine  carried  therel)^,  whereby  its  progression  is  effected,  in  combinatior 
with  the  thrasher,  I,  connected  with  the  frame,  A,  a  supplementary  engine,  M. 
and  power  transmitting  devices  from  said  last-named  engine  to  the  cyllndei 
of  the  thrasher,  whereby  it  is  driven  at  a  uniform  rate  independent  of  tht 
progression  of  the  machine,  substantially  as  described." 

To  further  show  the  state  of  the  art  at  and  prior  to  the  time  of 
Best's  claimed  invention,  the  defendant  undertook  to  show  by  the 
witness  Kincaid,  who  testified  that  as  early  as  1883  he  was  called 
upon  to  design  a  steam  Harvester  for  one  Pritchard,  to  be  hauled  by 
horses,  though  operated  by  means  of  a  boiler  and  engine  attached  to 
the  separator,  that  he  saw  that  completed  machine  either  in  1885  or 
1886,  and,  being  asked  to  describe  it,  the  court,  on  the  objection  of  the 
plaintiff  that  it  was  pulled  by  horses,  declined  to  permit  the  witness 
to  do  so,  although  he  testified  that  its  thrashing  and  cutting  machinery 
was  operated  by  steam  by  means  of  a  boiler  located  on  the  frame  of 
the  tfirashing  machine,  and,  on  motion  of  the  plaintiff,  struck  out 
the  testimony  of  the  witness.  We  think  those  rulings  erroneous.  I« 
is  not  always  easy,  as  the  court  below  told  the  jury,  to  determine 
the  true  line  of  distinction  between  invention  and  that  which  one 
skilled  in  the  art  many  readily  suggest;  but  where,  as  in  the  present 
case,  the  determination  of  that  question  was  left  with  the  jury,  we 
think  it  clear  that  nothing  tending  to  show  the  true  state  of  the  art 
at  the  date  of  the  claimed  invention  should  have  been  excluded  from 
their  consideration.  See  3  Robinson  on  Patents,  1020;  Aron  v. 
Manhattan  Ry.  Co.,  132  U.  S.  84,  10  Sup.  Ct.  24,  33  L.  Ed.  272; 
Penn.  Ry.  Co.  v.  Truck  Co.,  110  U.  S.  490,  4  Sup.  Ct.  220,  28  L.  Ed. 
222;  Benbow-Brammer  Co.  v.  Richmond  Works  (C.  C.)  159  Fed. 
161. 

On  the  trial  the  plaintiff's  witness  Smyth,  being  asked  on  his  direct 
examination  wherein,  in  his  opinion,  Best's  invention  lay,  said: 

**!  should  say  that  it  lies  in  bridging  the  gap  between  the  traction  engine 
and  the  harvester  and  header  mechanism  by  crossing  that  gap  with  a  device 
adapted  to  convey  the  energy  or  power  by  steam,  rather  than  mechanical 
means  to  an  engine  located  upon  the  thrasher  frame  so  that  the  power  of  that 
engine  may  be  applied  to  its  greatest  perfection  to  the  header  and  thrasher 
mechanisms;  in  other  words,  in  the  substitution — I  am  going  to  use  a  conple 
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of  QDQsnal  terms,  but  I  think  they  will  apply  here— the  snbetltatloii  of  a 
molecular  transference  of  energy  rather  than  a  molar,  that  is,  through  a  fluid 
medium,  rather  than  through  a  mechanical  medluoL" 

And,  in  the  same  connection:  , 

"In  my  opinion  It  Involyed  the  highest  type  of  Inyentlon,  that  inspiration  of 
idea,  that  happy  thought  oi  clianging  the  method  of  transferring  the  power 
bade  from  the  traction  engine  to  the  other  devices,  was.  In  my  opinion,  one  of 
the  happiest  thoughts  that  could  be  imagined.*' 

When  asked  on  cross-examination,  in  regard  to  his  foregoing  state- 
ments, the  following  question : 

"Q.  You  think  that  the  discovery  that  a  flexible  pipe  would  carry  steam 
from  the  boiler  In  the  position  In  which  I  have  located  It  to  the  supplemental 
ongiue  in  the  harvester  frame  Is  an  Indication  of  Inventive  talent  and  the  ex- 
ercise of  inventive  faculty,  do  you?" 

— ^the  witness  Smyth  answered : 

"Under  the  circumstances,  I  emphatically  say  that  it  Is  an  example  of  the 
highest  type  of  Inventive  faculty." 

Subsequently  the  defendant  offered  in  evidence  a  patent  issued  to 
one  Glover  on  the  8th  day  of  December,  1888,  for  a  traction  engine, 
one  feature  of  which  was  the  conveying  of  steam  through  a  flexible 
pipe  irom  a  boiler  and  engine  carried  on  an  engine  truck,  to  a  steam 
chamber  arranged  below  a  water  tank  carried  on  a  separate  frame. 
We  extract  from  the  testimony  of  the  witness  Smyth: 

**Q.  Did  you  hear  Mr.  Best  testify  that  the  novelty  of  his  Invention  consist- 
ed in  mounting  a  supplemental  engine  on  the  harvester  frame  with  a  flexible 
steam  connection?    A.  I  don't  remember  It,  but  I  assume  he  did  say  so. 

**Q.  If  he  did  say  so,  do  you  think  he  told  the  truth?    A.  Oh,  certainly. 

"The  Court:  Q.  That  Is,  that  the  crux  of  his  invention  was  the  mountini; 
of  the  supplemental  engine  upon  the  harvester  frame,  and  connecting  it  with 
a  plastic  or  flexible  connection?    A.  Yes,  sir. 

"Mr.  Kallocb:    Q.  If  he  did  say  so,  was  that  correct?    A.  Yes.  sir." 

Certainly,  if  it  be  true  that  the  novelty  of  the  Best  invention  con- 
sisted in  the  mounting  of  his  supplemental  engine  upon  the  harvester 
frame  and  connecting  it  with  the  flexible  pipe,  the  defendant  was  en- 
titled to  show,  if  it  could,  that  that  idea,  as  well  as  mechanism  for 
such  pipes,  was  old.  There  was  therefore  error  in  excluding,  as  the 
court  below  did,  the  Glover  patent. 

On  the  trial  the  defendant  requested  the  court  to  instruct  the  jury, 
among  other  things,  as  follows : 

"The  Best  patent  sued  upon  in  this  case  is  In  no  sense  a  pioneer  patent. 
In  view  of  the  prior  art,  as  disclosed  by  the  Berry  patent,  the  ccmstruction 
which  the  court  Is  required  to  give  the  Best  patent  places  It  in  a  class  where* 
in  the  application  of  the  doctrine  of  mechanical  equivalents  Is  very  narrow, 
and  the  patentee  is  limited  to  the  precise  devices  and  combinations  shown  and 
claimed  in  his  patent  If  tberefure  you  find  from  the  evidence  that  the  de- 
fendant has  not  made  or  used  or  sold  a  comblne<|  harvester  and  thrashing 
machine  having  a  supplemental  or  auxiliary  engine  mounted  upon  a  platform 
at  the  side  of  the  thrashing  machine,  your  verdict  should  be  for  the  defend- 
ant" 

The  court  refused  to  so  instruct,  but,  on  the  contrary,  by  its  instruc- 
tions, left  it  to  the  jury  to  determine  whether  or  not  the  Best  patent 
was  a  pioneer  one,  to  all  of  which  the  defendant  excepted. 

Allusion  has  already  been  made  to  the  fact  that  each  and  every 
element  entering  into  the  Best  patent  was  old,  and  the  record  shows 
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that  the  novelty  claimed  for  it  consisted  chiefly  in  the  location  of  the 
supplemental  engine  on  the  frame  of  the  harvester,  and  the  transfer- 
ring of  the  power   from  that  engine  to  the  header  and  thrasher 
mechanisms  by  means  of  the  flexible  pipe ;  in  other  words,  what  Best 
did  was,  not  to  invent  a  combined  steam  harvester,  but  to  make  im- 
provements in  such  harvesters,  and  his  patent  shows  upon  its  face 
that  he  himself  so  characterized  his  invention.    Leaving  out  of  con- 
sideration the  Pritchard  machine  and  the  Glover  patent,  the  record 
shows  that  the  preceding  patent  issued  to  Berry  was  for  a  combined 
steam  harvester  and  thrasher,  in  which  the  power  of  the  engine  was 
directed  not  only  to  the  operation  of  the  several  parts  of  the  ma- 
chine, but  also  to  its  progression.     Among  other  things,  it  consist- 
ed:    (1)  Of  a  traction-engine  frame  mounted  on  wheels,  whose  sole 
function  was  the  supporting  and  progression  of  the  machine,  effect- 
ed by  means  of  a  boiler  and  engine;   the  driving  power  being  trans- 
mitted through  gears  to  the  traction  wheels.    (2)  Of  a  header  frame 
connected  by  hinges  with  the  side  of  the  traction-engine  frame.     (3) 
A   draper-platform  carrying  the   draper,   elevator,   sickle,   reel,   and 
such  other  parts  as  are  necessary  thereto ;    the  various  parts  of  the 
header  being  operated  by  power  transmitted  from  the  engine  located 
on  the  traction-engine  frame.     (4)  Of  a  thrasher  located  on  the  left- 
hand  side  of  the  traction-engine  frame,  and  its  inner  side  attached  to 
that  frame  by  hinges,  whereby  it  accompanies  the  traction  engine, 
but  still  has  its  independent  motion,  enabling  it  to  conform  itself  to 
the  ground  over  which  it  travels.    (5)  A  self-feeder  of  the  thrasher, 
with  which  the  elevator  spout  of  the  header  communicates.     (6)  The 
cylinder  of  the  thrasher.     (7)  An  endless  chain  for  driving  the  end- 
less apron-platform  and  straw-carrier  of  the  thrasher ;  such  parts  be- 
ing operated  from  the  engine  located  on  the  traction-engine  platform 
by  means  of  a  shaft  and  connections,  which  engine  also  operated  the 
elevator  and  the  riddle,  the  cylinder,  feeder,  fan,  and  the  pickers  of 
the   thrasher,  however,  being  driven   by  means  of   an   independent 
engine  also  located  upon  the  traction-engine  frame,  and  which  sup- 
plemental engine  is  operated  by  steam  taken  from  the  boiler  of  the 
main  engine.     (8)  Of  an  elevator  by  which  the  thrashed  grain  is 
taken  up  to  the  hopper,  from  which  it  is  discharged  to  the  sacker. 
(9)   Of  certain  water  tanks  with  suitable  connecting  pipes  for  the 
supply  of  water  to  the  boiler.    And  (10)  of  fly  wheels  on  the  driving 
shaft  of  the  main  engine. 

The  Gyration  of  his  machine  was  thus  described  by  Berry: 

TTbe  progression  of  the  entire  machine  Is  In  effect  wholly  from  the  main 
engine  by  means  of  power  transmitted  to  the  traction  wheels,  a,  which,  as  I 
have  heret(^ore  mentioned,  serre  no  other  purpose  than  that  of  supporting 
the  machine  and  of  causing  its  progression.  They  transmit  no  power  to  op- 
erate the  parts  of  tlie  machine.  In  the  progression  of  the  machine  the  hing- 
ed header  frame  on  the  one  side,  and  the  hinged  thrasher  on  the  other,  have 
their  own  Independent  motion,  and  do  not  therefore  cramp,  whatever  may  be 
the  character  of  the  ground  over  which  they  pass.  The  draper-platform,  with 
aU  its  parts,  is  adjusted  easily  and  conveniently,  being  kept  level  In  all  po- 
sitlona  The  course  of  the  grain  is  the  usual  one  and  needs  no  detailed  de- 
scription. The  straw  is  discharged  at  the  rear  end  free  of  dust  and  chaff. 
and  is  carried  by  the  chute,  O.  down  to  the  platform  to  where  the  engineer 
atands,  and  the  surplasa^e  Is  stored  in  the  receptacle,  Q.  The  whole  machine 
la  readily  started  from  the  seat  p  lo." 
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Berry  then  proceeded  to  set  forth  his  claims,  the  eleventh  of  which 
has  been  hereinbefore  set  out. 

We  think  it  very  plain,  from  what  has  been  said,  that  Best  cannot 
be  properly  regarded  as  a  pioneer  inventor,  who  is  one  who  stands 
at  the  head  of  the  art,  or  who  has  at  least  made  such  a  distinct  step 
in  its  progress  as  to  distinguish  it  from  a  mere  improvement  or  per- 
fection of  what  had  gone  before,  and  that  the  court  below  should  have 
so  instructed  the  jury,  and  not  have  left  it  to  them  to  determine  that 
question. 

For  the  reasons  stated,  the  judgment  must  be,  and  hereby  is,  re- 
Tersed,  and  the  cause  remanded  for  a  new  triaL 
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DELAWARE  &  H.  CO.  v.  FLANNELLT  et  iix.t 

(Circuit  Court  of  Appeals,  Third  Circuit    May  19,  1909.) 

No.  29. 

Railboads  (I  348*)— INJUBT  TO  Person  on  Crossing— Contbibutobt  Neqli- 

OENCE. 

Evidence  held  to  establish  contributory  negligence  of  a  plaintiff,  who 
was  struck  and  injured  by  a  fast  train  while  driving  over  a  dangerous 
crossing  on  defendant's  railroad,  where  there  were  a  number  of  tracks, 
with  which  she  was  familiar,  where  by  her  own  testimony,  after  having 
stopped  to  look  and  listen  at  the  usual  place,  some  40  feet  before  reach- 
ing the  first  track,  and  waiting  for  a  freight  train  on  such  track  to  pass, 
which  train,  owing  to  a  curve  in  the  track,  obstructed  the  view  of  any 
train  approaching  from  the  opposite  direction,  she  at  once  drove  on  the 
crossing  behind  such  train,  without  waiting  untU  she  could  see  whether 
the  other  tracks  were  clear,  and  was  struck  while  crossing  the  secoiul 
track. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  fS  1144-1150; 
Dec.  Dig.  §  34a*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 

For  opinion  below,  see  164  Fed.  303.    See,  also,  165  Fed,  350. 

James  H.  Torrey,  for  plaintiff  in  error. 
Paul  J.  Sherwood,  for  defendants  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD,  District  Judge. 

BRADFORD,  District  Judge.  John  Flannelly  and  Mary  Ellen 
Flannelly,  his  wife,  the  defendants  in  error,  brought  an  action  of  tres- 
pass in  the  Circuit  Court  of  the  United  States  for  the  Middle  Dis- 
trict of  Pennsylvania,  against  the  Delaware  and  Hudson  Company, 
the  plaintiff  in  error,  hereinafter  called  the  defendant,  to  recover 
damages  for  bodily  injuries  to  Mrs.  Flannelly,  the  loss  to  her  husband 
of  her  services,  and  the  injury  and  destruction  of  certain  personal 
property  through  the  negligence,  as  alleged,  of  the  defendant.  It  is 
alleged  in  substance  in  the  statement  of  claim,  among  other  thingfs, 

t  Rehearing  denied  September  4,  1909. 
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that  while  the  plaintiff,  Mrs.  Flannelly,  was  with  due  care  attempt- 
ing to  drive  a  horse  and  wagon  across  the  railroad  tracks  of  the  de- 
fendant at  a  point  where  they  cross  at  grade  a  public  highway  on 
which  she  had  been  travelling,  leading  from  Scranton  to  Pittston, 
Pennsylvania,  the  defendant 

'*so  Diligently  operated  Its  freight  trains  upon  said  tracks  as  to  destroy 
the  usual  opportunity  at  said  crossing,  to  see  or  hear  approaching  trains 
and  then  did  negligently  and  unlawfully  run  her  down  by  a  rapidly  propeUed 
passenger  train,  commonly  called  the  *Flyer,'  which  train  was  behind  time 
and  was  being  run  at  said  time  at  great  and  unreasonable  speed,  and  negli- 
gently approached  said  crossing  without  due  and  timely  warning  of  its 
approach." 

The  case  was  tried  before  a  jury  and  a  verdict  was  found  as  follows : 

**The  Jury  do  find  in  the  above  case  in  favor  of  the  plalntifT,  Mary  Flannelly 
in  the  sum  of  $2,000,  and  in  favor  of  John  Flannelly  in  the  sum  of  $500.00. 
Defendant  company  was  negligent  in  failing  to  sound  the  blast  of  a  whistle 
at  the  proper  place  and  at  the  proper  time  at  the  crossing  of  the  defendant 
where  the  plaintiff  Mary  Flannelly  received  her  injuries." 

A  motion  for  judgment  non  obstante  veredicto  was  denied  and 
judgment  in  favor  of  the  plaintiffs  was  entered  on  the  verdict.  The 
assigments  of  error  though  six  in  number  raise  in  substance  only 
the  two  following  questions:  First,  was  there  or  not  sufficient  evi- 
dence of  actionable  negligence  on  the  part  of  the  defendant  to  justify 
the  jury  in  finding  its  existence?  And,  secondly,  if  the  defendant  was 
guilty  of  such  negligence,  did  or  not  contributory  negligence  on  the 
part  of  the  plaintiff  so  clearly  appear  that  the  court  below  was  bound 
to  render  judgment  for  the  defendant  non  obstante  veredicto?  The 
counsel  for  the  defendant  at  the  hearing  virtually  abandoned,  and, 
we  think,  properly,  the  contention  that  it  had  not  been  culpably  neg- 
ligent, and  treat  as  "the  real  and  vital  point  in  the  case"  the  ques- 
tion of  contributory  negligence.  There  is  evidence  in  the  case  to  the 
effect  that  Mrs.  Flannelly  on  the  morning  of  July  30,  1907,  was  driv- 
ing a  horse  attached  to  a  light  lumber  wagon,  in  which  she  and  two 
small  boys  were  riding,  on  her  way  from  her  home  in  Pittston  town- 
ship, Luzerne  county,  Pennsylvania,  to  the  city  of  Pittston,  about 
five  miles  distant;  that  to  reach  her  destination  she  proceeded  on  a 
public  highway  which  ran  through  the  village  of  Dupont  or  Snrith- 
ville;  that  in  pursuing  this  route  it  was  necessary  to  cross  at  grade 
the  railway  tracks  of  the  defendant  from  east  to  west  and,  in  ap- 
proaching those  tracks,  to  cross  at  grade  the  double  tracks  of  the 
Lehigh  Valley  Railroad  "cut-off"  distant  from  the  defendant's  tracks 
several  hundred  feet ;  that  the  defendant's  tracks  were  three  in  num- 
ber and  at  the  crossing  parallel  to  each  other  and  running  in  a  gen- 
erally northerly  and  southerly  direction;  that  on  the  westerly  side 
of  the  defendant's  tracks  and  in  close  proximity  to  them  there  was  a 
switch  or  branch  track  of  the  Lehigh  Valley  Railroad  extending  to 
a  coal  breaker  about  half  a  mile  north  of  the  crossing;  that  between 
the  Lehigh  Valley  Railroad  "cut-off"  and  the  defendant's  tracks  and 
at  the  distance  of  between  20  and  50  feet  from  the  latter  there  was  a 
place  where  persons,  driving  such  a  conveyance  as  that  occupied  by 
Mrs.  Flannelly,  usually  stopped  to  look  and  listen  before  tmdertaking 
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to  cross  the  defendant's  tracks;   that  Mrs.  Flannelly  after  crossing 
the  "cut-off"  stopped  at  the  usual  place,  she  then  being  from  40  to  50 
feet  from  the  defendant's  tracks,  and  looked  and  listened  for  approach- 
ing trains  before  undertaking  to  cross  those  tracks;    that  when  she 
reached  that  place  she  saw  a  long  freight  train  of  high  box-cars 
coming  round  a  curve  in  the  track  from  the  north  on  its  way  south- 
wardly towards  Pittston;   that  it  was  moving  slowly  and  she  waited 
for  it  to  pass;   that  it  passed  over  the  crossing  on  the  track  of  the 
defendant  nearest  to  her;    that  while  thus  waiting  two  trains,  one 
moving  north  and  the  other  south,  passed  behind  her  on  the  trades 
of  the  Lehigh  Valley  Railroad  "cut-off,"  and  still  another  train  passed 
to  the  north  over  the  crossing  on  the  switch  or  branch  track  of  the 
Lehigh  Valley  Railroad  which  was  the  fourth  track  from  her;   that 
she  did  not  see  any  train  passing  on  the  third  or  westerly  track  of 
the  defendant;  that  after  the  freight  train  on  the  first  or  nearest  track 
had  moved  to  the  south  and  cleared  the  crossing  some  distance  and 
she  had  looked  and  listened  in  vain  for  an  approaching  train  or  a 
danger  signal,  she  drove  to  and  upon  the  first  track  so  far  that  thz 
head  and  front  feet  of  the  horse  were  on  the  second  track,  and  there 
again  stopped  and  looked  and  listened  without  seeing  or  hearing  any 
approaching  train ;   that  she  then  drove  on  until  the  horse  was  over 
the  middle  of  the  second  track  when  she  first  saw  the  train,  the 
locomotive  of  which  struck  the  wagon ;  that  at  this  juncture  the  horse 
reared  and  pranced  and  delayed  her  several  seconds  notwithstanding 
her  application  of  the  whip  to  him  several  times;   and  that  she  drove 
across  the  second  track  but  not  far  enough  to  clear  the  locomotive 
which  struck  the  hind  wheel  of  the  wagon  throwing  its  occupants  out. 
Whether  Mrs.  Flannelly  was  delayed  on  the  second  track  by  un- 
manageable behavior  on  the  part  of  the  horse  she  was  driving  was  a 
question  for  the  jury.    It  is  to  be  assumed  that  the  jury  believed  she 
was.    Had  it  not  been  for  that  delay  the  accident  undoubtedly  would 
not  have  happened.    But  this  circumstance  does  not  necessarily  nega- 
tive the  existence  of  contributory  negligfence  on  her  part  operating  as 
a  proximate  cause  of  the  accident.     She  had,  it  is  true,  a  right  in 
the  pursuit  of  her  lawful  journey  to  Pittston  to  use  the  public  high- 
way notwithstanding  the  fact  that  in  so  doing  she  would  cross  the 
defendant's  tracks.    It  was  expected  and  intended  that  the  public  usingf 
that  highway  should  pass  over  the  crossing.    Otherwise  the  crossing^ 
would  not  have  been  placed  there.     But  she  was  bound  under  ex- 
isting conditions  to  exercise  due  care  and  circumspection  in  attempt- 
ing to  pass  over  the  defendant's  second  track.     There  is  uncontra- 
dicted testimony  to  the  effect  that  while  Mrs.  Flannelly  was  accustom- 
ed to  driving  horses,  the  horse  driven  by  her  at  the  time  of  the  ac- 
cident was  "kinder  skittish  sometimes."    If,  however,  she  in  all  re- 
spects observed  reasonable  care  and  caution  in  attempting  to  cross 
the  tracks,  we  should  not  be  prepared  to  hold  that  unmanageable  be- 
havior on  the  part  of  the  horse,  whether  attributable  to  a  restive  or 
excitable  nature  or  to  the  noise  of  passing  trains,  should  be  imputed 
to  her  as  a  fault.     But  from  a  careful  examination  of  the  evidence 
before  us  it  is  clear  beyond  all  reasonable  doubt  that  Mrs.  Flannelly 
did  not  observe  such  care  and  circumspection  as  the  law  required 
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of  her,  and  that  there  was  nothing  before  the  jury  to  justify  a  ver- 
dict importing  that  she  had  exercised  such  care  and  circumspection. 
The  uncontradicted  evidence  shows  that  the  Dupont  or  Smithville 
crossing  was  considered  and  was  a  dangerous  one  to  any  person 
negligently  passing  over  it;  that  Mrs.  Flannelly  lived  in  the  neigh- 
borhood and  was  familiar  with  the  crossing ;  that  at  the  "usual  stop- 
ping place"  a  person  at  a  distance  of  40  feet  from  the  first  or  easterly 
track  of  the  defendant  could,  unless  his  view  was  obstructed  by  a 
passing  train  or  other  object,  see  a  train  approaching  from  the  south 
at  the  distance  of  2,300  feet ;  that  about  700  or  800  feet  to  the  south  of 
the  crossing  the  defendant's  tracks  curved  to  the  west  passing  under 
the  viaduct  of  a  traction  company  situated  about  1,950  feet  below  the 
crossing;  and  that  owing  to  such  curvature  trains  on  any  of  the  de- 
fendant's tracks  below  the  crossing  and  above  the  curve  would  be  cal- 
culated to  conceal  an  approaching  train  whether  below  or  above  the 
viaduct.  There  is  testimony  to  the  effect  that  the  train  which  struck 
the  wagon  was  a  fast  passenger  express  known  as  the  "Flyer" ;  that 
it  was  behind  time;  and  that  it  was  moving  at  a  high  rate  of  speed 
as  it  came  northwardly  round  the  curve  to  the  south  of  the  crossing 
and  while  approaching  the  point  of  collision.  Mrs.  Flannelly's  own 
statements  condemn  her  as  negligent.  Her  testimony  relative  to  the 
freight  train  of  box-cars  is  in  part  as  follows: 

**Q.  You  say  while  you  were  stopped  there  before  you  went  on  the  track, 
tbat  a  train  passed  on  the  D.  &  H.  on  the  nearest  track  to  you?  A.  Yes,  sir. 
Q.  You  are  very  sure  about  that?  A,  I  know  the  train  passed  on  that  track. 
Q.  It  was  going  towards  Pittston?  A.  Yes,  sir.  Q.  That  Is,  going  southerly? 
A.  Yes,  It  was  going  towards  Pittston.  ♦  •  ♦  Q.  How  far  had  the  train 
that  was  on  the  track  nearest  to  you  gone  over  the  crossing,  before  you  start- 
ed to  go  over?  A.  Towards  the  shanty.  Q.  What  did  you  say?  A,  Towards 
the  shanty — ^the  flag  shanty,  some  kind  of  a  shanty  was  there — there  was 
a  little  shanty  there.  Q.  Would- you  say  It  was  a  hundred  feet?  A.  I  could 
not  say  that,  It  might  have  been  more  than  a  hundred  feet;  I  couldn't  say 
that  for  certain.  Q.  Would  you  say  It  was  as  much  as  two  hundred  feet? 
A.  I  might  If  I  was  there  and  took  an  Interest ;  I  haven't  been  there  and  took 
an  interest  of  It  since.  Q.  You  started  to  go  across  that  track?  A.  Yes,  sir. 
Q.  This  train  which  was  going  down  on  the  track  nearest  to  you  cut  off  your 
view  way  down  the  road,  did  It  not?  A.  Yes,  sir,  cut  off  my  view  until  I 
got  on  the  second  track — when  the  horse  was  on,  and  the  engine  pushing  right 
towards  me  from  up  the  valley — I  couldn't  make  escape." 

Here,  then,  was  a  woman  of  maturity,  of  sound  mind,  familiar  with 
the  crossing,  knowing  that  from  the  usual  stopping  place  she  could 
see,  in  the  absence  of  any  obstruction,  a  train  approaching  from  the 
south  as  far  away  as  the  viaduct  or  even  further,  who  waited  until 
the  train  of  box-cars  shut  oflF  her  view  to  the  south,  and  did  not  wait, 
notwithstanding  the  manifest  danger  of  such  an  omission,  until  the 
defendant's  tracks  were  sufficiently  clear  to  enable  her  to  cross  them 
in  safety.  It  is  hard  to  conceive  of  a  more  negligent  or  reckless  dis- 
regard of  one's  safety  than  was  displayed  by  her  in  attempting  to 
cross  the  defendant's  tracks  at  the  particular  time  she  did  and  un- 
der the  then  existing  conditions.  Further,  on  her  own  showing,  un- 
contradicted in  the  case,  she  failed  to  observe  due  care  not  only  ^)i 
undertaking  to  cross  the  tracks  before  she  had  an  unobstructed  view 
of  them  to  the  south,  but  in  starting  as  she  did  from  her  first  stop 
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on  the  tracks  when  she  was  behind  the  rear  end  of  the  receding  train 

of  box-cars.    She  testified  as  follows : 

"Q.  How  far  could  you  see  down  the  second  track,  when  you  stopped  the 
second  time  with  your  horse's  feet  about  the  first  track?  A.  To  the  nearest 
of  my  judgment,  I  should  think  about  three  hundred  feet." 

With  this  limited  scope  of  vision  it  was  perilous  to  the  last  degree 
to  attempt  to  cross  the  second  track  as  she  did.  She  states  t-hat  at 
the  point  of  her  second  stop  where  she  had  only  this  limited  view  of 
the  track  to  the  south  she  "looked  and  listened  up  and  down  the 
track''  before  starting.  That  this  was  an  utterly  inadequate  precau- 
tion is  palpable  in  view  of  the  fact  that  a  train  coming  up  the  sec- 
ond track  at  the  rate  of  50  or  60  miles  an  hour  would  cover  from 
73  to  88  feet  each  second.  But  we  do  not  attach  so  much  importance 
to  what  Mrs.  Flannelly  did  after  reaching  the  first  track  as  to  what 
she  did  before.  The  horse  she  was  driving  may  have  become  excited 
by  the  noise  of  passing  trains  and  unmanageable,  and  she  may  have 
lost  her  presence  of  mind  and  resorted  to  mistaken  tactics.  The  fatal 
error  she  committed  was  in  leaving  the  "usual  place"  and  getting  on 
the  tracks  before  she  had  an  unobstructed  view.  Her  uncontradicted 
statements  disclose  contributory  negligence  on  her  part.  There  was 
nothing  in  the  case  to  warrant  a  verdict  based  upon  an  absence  of  all 
contributory  negligence,  and  as  there  was  nothing  to  warrant  such 
a  verdict  the  motion  for  judgment  non  obstante  veredicto  should  have 
been  granted. 

The  judgment  below  must  be  reversed,  with  costs,  and  it  is  so  or- 
dered. 
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SKUBINSKY  v.   BODEK  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    May  28,  1909.) 

No.  16. 

Bankbuptot  (I  236*)— Examination  of  Bankrupt— Right  to  Examine  B«- 
FOBB  Adjudication. 

Bankr.  Act  July  1,  1898,  c.  541,  §  21a,  80  Stat  552  (U.  S.  Comp.  St  1901, 
p.  3430),  which  empowers  a  court  of  bankruptcy  to  require  a  bankrupt  to 
appear  before  a  referee  "to  be  examined  concerning  the  acts,  condtifft  or 
property  of  a  bankrupt  whose  estate  is  in  process  of  administration  un- 
der this  act"  does  not  authorize  a  reference  for  the  examination  of  an 
alleged  bankrupt  before  his  adjudication  and  before  the  time  has  arrlred 
when  he  is  required  to  answer  the  petition,  on  motion  of  a  receiver  ap- 
pointed for  his  property,  which  cannot  be  said  to  be  "in  process  of  ad- 
ministration" under  the  act;  the  function  of  the  receivership  being  solely 
preservative  of  the  estate,  and  not  administrative. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec  Dig.  f  286.*] 

Buffington,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Petition  for  review  of  order  granting  special  reference. 

Clinton  O.  Mayer,  for  appellant. 

Alfred  Aarons  and  Henry  N.  Wessel,  for  appellees. 
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Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BRADFORD,  District  Judge.  This  is  a  petition  for  the  review  of 
an  order  of  the  District  Court/  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  made  November  12,  1908,  granting  a  special 
reference  with  power  to  the  referee  "to  take  testimony,  summon  and 
require  the  attendance  of  witnesses,  and  demand  the  production  of  such 
books,  papers,  documents  and  other  articles  as  may  be  required  in  the 
investigation  of  the  matters  pertaining  to  the  business  and  (Conduct 
of  the  alleged  bankrupt  aforesaid,  and  all  other  persons  with  whom 
he  may  have  transacted  business,  or  in  connection  with  whom  he  may 
have  committed  unlawful  acts."  The  respondents  in  the  petition  for 
review  filed  a  petition  in  involuntary  bankruptcy  against  Fritz  Sku- 
binsky  November  3,  1908,  alleging,  among  other  things,  that  he  was 
insolvent;  that  he  had  transferred,  concealed  and  removed,  and  per- 
mitted to  be  concealed  and  removed  a  large  portion  of  his  personal 
property  with  intent  to  hinder,  delay  and  defraud  his  creditors ;  and 
that  while  insolvent  he  had  transferred  a  sum  of  money  to  certain  of 
his  creditors,  named  in  the  petition,  with  the  intent  to  prefer  them 
over  his  other  creditors.  On  the  filing  of  the  petition  in  bankruptcy 
it  was  ordered  that  Skubinsky  should  appear  in  the  court  below  No- 
vember 18,  1908,  and  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted,  and  further  that  a  copy  of  the  petition  together  v/ith  a 
subpoena  should  be  served  on  him.  A  subpoena,  returnable  November 
18, 1908,  together  with  a  copy  of  the  petition,  was  duly  served  Novem- 
ber 6,  1908.  W.  Bodek  was  on  the  day  of  filing  the  petition  appointed 
receiver  of  the  assets  and  effects  of  Skubinsky  and  authorized  and 
directed  to  cause  an  inventory  and  appraisement  of  such  assets  and 
eflFects  as  may  come  into  his  possession  to  be  made  and  to  apply  to  the 
court  "for  leave  to  take  such  action  as  to  the  administration  of  the 
estate  as  may  seem  meet  and  proper,"  and  it  was  ordered  that  the 
alleged  bankrupt  should  "forthwith  turn  over  and  deliver  to  the  said 
receiver  all  books,  papers,  deeds  and  documents  bearing  upon  or  re- 
lating to  his  business  and  affairs."  The  receiver  presented  November 
12,  1908,  a  petition  on  which  the  order  complained  of  was  granted, 
setting  forth: 

•That  he  la  the  receirer  In  the  above  entitled  case,  and  has  duly  qualified. 
That  your  petitioner  is  informed,  believes  and  expects  to  be  able  to  prove  that 
within  the  last  week  preceding  the  filing  of  the  petition  in  bankruptcy  in  this 
matter,  the  alleged  bankrupt  above  named  and  numerous  oth<>r  persons  acting 
In  coUusion  with  him,  were  guilty  of  removing  and  concealing  property  and 
assets  of  the  said  aUeged  bankrupt  That  it  is  essential  for  the  interests  of 
this  estate  that  an  investigation  be  commenced  immediately  for  the  purpose  of 
discovering  what  disposition  has  been  made  of  the  assets  which  were  in  the 
possession  of  the  alleged  bankrupt  immediately  before  the  filing  of  the  petition 
in  bankruptcy,  and  of  attempting  to  regain  for  the  interest  of  this  estate  as- 
sets which  have  been  unlawfully  and  fraudulently  concealed  and  removed. 
Petitioner  represents  that  the  delay  incident  to  an  adjudication  and  the  call' 
Ing  of  a  meeting  of  creditors  before  a  referee  upon  the  usual  notice  would  ren- 
der practicaUy  impossible  the  proper  investigation  of  the  fraudulent  acts 
which  have  been  committed  in  and  about  the  various  attempts  which  have 
been  made  to  remove  and  conceal  the  assets  which  lawfully  belong  to  this 
estate." 
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It  appears  from  the  record  that  the  order  complained  of  was  grant- 
ed before  Skubinsky  made  answer  to  the  petition  in  involuntary  bank- 
ruptcy, or  in  any  manner  raised  an  issue,  either  of  law  or  of  fact, 
with  respect  to  its  averments,  and  six  days  before  the  time  fixed  for 
the  showing  of  cause  why  the  prayer  of  that  petition  should  not  be 
granted,  and  thirteen  days  before  Skubinsky  was  adjudicated  a  bank- 
rupt. There  are  three  assignments  of  error,  each  of  them  challeng- 
ing the  legality  of  the  order  of  special  reference.  The  last  reads  as 
follows : 

**Thftt  the  learned  Judge  of  the  District  Court  erred  In  granting  the  special 
reference  before  the  adjudication  of  the  alleged  bankrupt  and  before  his  es- 
tate was  In  process  of  administration." 

Section  21a  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat. 
552  [U.  S.  Comp.  St.  1901,  p.  3430]),  as  amended  February  5,  1903 
(Act  Feb.  5,  1903,  c.  487,  §  7,  32  Stat.  798  [U.  S.  Comp.  St.  Supp. 
1907,  p.  1028]),  provides,  among  other  things,  as  follows: 

"A  court  of  bankruptcy  may,  upon  application  of  any  oflBcer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person.  Including  the  bankrupt  and 
his  wife,  to  appear  in  court  or  before  a  referee  or  the  Judge  of  any  state  court, 
to  be  examined  concerning  the  acts,  conduct  or  property  of  the  bankrupt  whose 
estate  is  in  process  of  administration  under  this  act'' 

The  authority  conferred  by  this  section  to  grant  a  reference  for 
the  purpose  of  throwing  light  on  "the  acts,  conduct  or  property  of 
the  bankrupt"  is  limited  to  the  case  of  one  "whose  estate  is  in  process 
of  administration  under  this  act."  While  by  virtue  of  section  1  of 
the  act  the  term  "bankrupt"  may  include  a  person  against  whom  an 
involuntary  petition  has  been  filed  as  well  as  one  who  has  been  ad- 
judged a  bankrupt,  section  21  contains  the  significant  and  unambigu- 
ous words  "bankrupt  whose  estate  is  in  process  of  administration 
under  this  act."  We  do  not  think  that  the  appointment  and  qualifica- 
tion of  the  receiver  and  his  exercise  of  official  functions  before  the 
adjudication  of  Skubinsky  as  a  bankrupt  and,  indeed,  before  the  re- 
turn of  the  rule  to  show  cause  or  the  presentation  of  any  issue  of 
law  or  fact  in  the  case,  can  be  tortured  into  process  of  administra- 
tion of  his  estate  under  the  act.  It  did  not  appear  when  the  order 
of  special  reference  was  made  that  he  ever  would  be  adjudged  a 
bankrupt.  The  appointment  of  receivers  in  bankruptcy  can  be  justi- 
fied only  where  it  shall  be  found  "absolutely  necessary,  for  the  pres- 
ervation of  estates,  to  take  charge  of  the  property  of  bankrupts  aft- 
er the  filing  of  the  petition  and  until  it  is  dismissed  or  the  trustee 
is  qualified."  Such  a  receivership  certainly  up  to  the  time  of  an  ad- 
judication is  purely  a  precautionary  measure.  Until  after  an  adjudica- 
tion the  function  of  a  receivership  is  not  administrative  of  the  estate 
in  bankruptcy,  but  solely  preservative.  And  this  is  equally  true  wheth- 
er receivers  in  bankruptcy  are  or  are  not  authorized  by  the  court  to 
conduct  the  business  of  alleged  bankrupts  for  limited  periods.  While 
such  authority  can  be  conferred  upon  receivers  only  "if  necessary  in 
the  best  interests  of  the  estates,"  the  granting  of  such  authority  and 
action  thereunder  prior  to  an  adjudication  of  bankruptcy  can  in  no 
legitimate  sense  be  deemed  process  of  administration  of  the  estate  un- 
der the  act. 
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It  doubtless  is  true  that  a  receiver  may  be  authorized  by  the  court, 
even  before  an  adjudication,  to  collect  and  secure  possession  of  mon- 
eys and  other  property  belonging  to  the  alleged  bankrupt;  but  such 
action  on  the  part  of  the  receiver  before  an  adjudication  does  not 
constitute  or  involve  "process  of  administration  under  this  act."  It 
is  simply  gaining  control  of  the  estate  which  is  to  be  subjected  to  the 
process  of  administration  if  an  adjudication  of  bankruptcy  shall  be 
made.  If  the  appointment  of  a  receiver  before  adjudication  per  se 
constitutes  process  of  administration  and  no  adjudication  be  made 
the  remarkable  result  is  presented  of  a  process  of  administration, 
and  consequently  a  partial  administration,  in  bankruptcy,  of  the  estate 
of  the  alleged  bankrupt  where  absolutely  no  beneficial  object  or  pur- 
pose of  the  bankruptcy  act  can  by  any  possibility  be  effected.  The 
special  reference  before  adjudication  to  inquire  into  "matters  per- 
taining to  the  business  and  conduct  of  the  alleged  bankrupt,"  was 
premature,  inquisitorial  and  not  to  be  tolerated.  Common  fairness 
requires  that  the  alleged  bankrupt  before  being  subjected  to  such  a 
proceeding  and  before  any  order  can  properly  be  made  in  that  behalf, 
should  have  the  opportunity  to  make  defense  to  the  petition  seeking  his 
adjudication  as  a  bankrupt.  We  are  not  aware  of  any  provision  in  the 
bankruptcy  act  when  fairly  construed  which  justifies  the  order  of 
special  reference  now  before  us. 

The  order  must,  therefore,  be  reversed,  with  costs,  and  it  is  so 
ordered. 

BUFFINGTON,  Circuit  Judge  (dissenting).     I  dissent  from  the 

construction  placed  by  the  majority  opinion  on  section  21,  cl.  "a," 

of  the  bankrupt  act,  which  provides: 

"A  court  of  bankruptcy  may,  upon  application  of  any  oflScer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person,  including  the  bankrupt  and 
his  wife,  to  appear  in  court  or  ijefore  a  referee  of  the  Judge  of  any  state  court, 
to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose 
estate  is  in  process  of  administration  under  this  act." 

By  that  construction  a  court  of  bankruptcy  is  powerless,  until  ad- 
judication of  an  alleged  bankrupt,  to  examine  him  thereunder.  As 
this  construction  is  based  on  the  ground  that  until  that  time  there  is 
no  "bankrupt  whose  estate  is  in  process  of  administration,"  it  follows 
that  no  other  person  can  be  examined  until  after  adjudication,  for 
such  inquiry  being  Kmited  to  "the  acts,  conduct  or  property  of  a  bank- 
rupt whose  estate  is  in  process  of  administration,"  and  prior  to  ad- 
judication there  being  no  such  person,  it  follows  that  no  witness  can 
be  called  under  this  section  until  after  adjudication.  Now,  as  20  days 
must  elapse,  whether  the  bankruptcy  is  contested  or  conceded,  before 
adjudication,  during  this  time  the  court  is  powerless  to  act  under  this 
section.  Of  this  period  Judge  Hough,  of  the  Southern  District  of 
New  York,  has,  in  Re  Fleischer,  18  Am.  Bankr.  Rep.  197,  151  Fed. 
81,  well  said : 

'^he  desirability  and  importance  of  promptly  conducting  an  investigation 
into  the  affairs  of  any  person  petitioned  into  the  bankruptcy  court  has  l)een 
too  often  shown  to  be  open  to  doubt.  To  wait  until  adjudication  to  ascertain 
from  the  bankrupt's  own  lii)s  the  situs  of  his  property  and  his  own  explana- 
tions of  the  situation  In  which  the  creditors  find  themselves  is  In  many  cases 
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^ying  to  those  gnilty  of  fraud  the  necessary  time  to  permit  the  fraud  to  he 
consuimnated  and  the  fruits  thereof  secured.  In  my  opinion  it  is  not  too 
much  to  say  that  a  skillful  and  vigorous  use  of  early  examinations  of  involun- 
tary bankrupts  is  the  one  thing  which  enables  creditors  to  prevent  this  statute 
being  easily  turned  into  a  shield  for  dishonesty  and  a  potent  aid  to  fraud.** 

And  in  the  case  now  before  us  such  construction  made  a  court  pow- 
erless to  act,  although  the  facts  are  as  stated  by  the  untraversed  peti- 
tion of  the  court's  receiver  that — 

"the  alleged  bankrupt"  was  "guilty  of  removing  property  and  assets,  ♦  ♦  • 
that  it  is  essential  for  the  interests  of  this  estate  that  an  investigation  be  com- 
menced immediately  for  the  purpose  of  discovering  what  disposition  has  been 
made  of  the  assets  which  were  in  the  possession  of  the  aUeged  bankrupt  im- 
mediately before  the  filing  of  the  petition  in  bankruptcy/'  and  "that  the  delay 
incident  to  an  adjudication  •  •  •  would  render  practicaUy  impossible  the 
proper  investigation  of  the  fraudulent  acts  which  have  been  committed." 

The  bankrupt  law  has  two  objects :  One  to  collect  all  the  bankrupt's 
property  and  marshal  it;  the  other  to  discharge  him  from  all  liabil- 
ities when  he  has  surrendered  all  his  property.  To  enable  the  court 
to  accomplish  this,  the  act  makes  different  provisions.  Thus  it  is  w  ie 
the  duty  of  the  bankrupt  by  section  7,  cl.  1,  "to  attend  the  first  meet- 
ing of  his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do 
so,"  and  by  clause  9,  "when  present  at  the  first  meeting  of  creditors 
and  at  such  other  times  as  the  court  shall  order,  submit  to  an  ex- 
amination concerning  the  conduct  of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the 
amount,  kind  and  whereabouts  of  his  property,  and  in  addition,  all 
matters-  which  may  affect  the  administration  of  his  estate."  Now  it 
is  clear  that,  while  this  section  makes  it  the  duty  of  the  bankrupt  to 
be  examined  at  the  first  meeting  of  creditors  and  also  "at  such  other 
times  as  the  court  shall  order,"  it  makes  no  provision  when  those  other 
times  are;  but  as  the  creditors'  meeting  can  be  adjourned  and  the 
bankrupt  examined  at  such  adjourned  creditors*  meeting — Collier  on 
Bankruptcy  (4th  Ed.)  p.  234 — it  is  evident  we  must  look  elsewhere 
in  the  act  for  provisions  for  examinations  "at  such  other  times  as  the 
court  shall  order."  And  since  provision  was  thus  made  for  examina- 
tions first  and  subsequent  before  the  referee,  it  would  seem  the  act 
would  naturally  make  the  other  examinations  in  advance  of  adjudica- 
tion. Such  we  find  to  be  the  case.  Thus  by  section  9,  cl.  "a,"  the 
court  is  authorized,  "at  any  time  after  the  filing  of  a  petition  by  or 
against  a  person,"  on  proof  that  "such  bankrupt  is  about  to  leave 
the  district  *  *  *  to  avoid  examination,"  to  cause  his  arrest  and 
to  imprison  him  or  commit  him  to  bail  "for  his  appearance  for  ex- 
amination, from  time  to  time,  not  exceeding  in  all  ten  days." 

Now  two  things  are  to  be  here  noted:  First,  that  the  person 
against  whom  a  petition  is  filed  is  herein  described  as  a  bankrupt; 
and,  secondly,  that  if  such  bankrupt  is  arrested  within  10  days 
after  the  petition  is  filed  against  him,  the  examination  ordered  must 
necessarily  take  place  before  adjudication,  since  no  adjudication 
can  be  made  short  of  20  days.  So,  -also,  section  3,  cl.  "d,"  com- 
pels a  person  against  whom  a  petition  is  filed  and  who  denies  in- 
solvency to  appear  in  advance  of  adjudication  and  "submit  to  an 
examination  and  give  testimony  as  to  all  matters  tending  to  establish 
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solvency  or  insolvency."  And  section  2,  cl.  3,  authorizes  the  appoint- 
ment of  receivers,  a  power  exercised  without  question  in  advance  of 
adjudication,  and  authorizes  them  "to  take  charge  of  the  bankrupt's 
property  after  the  filing  of  the  petition,"  thus  recognizing  both  the 
court's  administrative  duty  in  advance  of  adjudication  and  the  use 
of  the  word  bankrupt  to  describe  the  debtor.  Moreover,  as  by  sec- 
tion 2,  cl.  7,  the  court  is  authorized  to  cause  the  estates  of  bank- 
rupts to  be  collected,  reduced  to  money,  and  distributed,  and  by 
clause  15  "to  make  such  orders,  issue  such  process  and  enter  such 
judgments,  in  addition  to  those  specifically  provided  for  as  may  be 
necessary  for  the  enforcement  of  this  act,"  it  would  seem,  if  to  col- 
lect the  property  of  the  bankrupt  it  became  necessary  to  obtain  from 
him  information  that  would  aid  in  its  collection,  that  apart  from  any 
section  specifically  authorizing  thereto  this  general  power  in  clause 
15  would  warrant  the  court  in  taking  effective  summary  proceedings. 
Indeed,  the  plain,  direct,  and  simple  agencies  of  the  bankrupt  court 
in  its  administrative  capacity  is  recognized  in  Mueller  v.  Nugent,  184 
U.  S.  14,  22  Sup.  Ct.  274,  46  L.  Ed.  405,  where  the  court  say: 

*'In  other  words,  the  question  reduces  itself  to  this:  Has  the  bankrupt  court 
the  power  to  compel  the  bankrupt,  or  his  agent,  to  deliver  up  money  or  other 
assets  of  the  bankrupt,  in  his  possession  or  that  of  some  one  for  him,  on  peti- 
tion and  rule  to  show  cause?  Does  a  mere  refusal  by  the  bankrupt  or  his 
agent  so  to  deliver  up  oblige  the  trustee  to  resort  to  a  plenary  suit  in  the  Cir- 
cuit Court  or  a  state  court,  as  the  case  may  be?  If  it  be  so,  the  grant  of 
jurisdiction  to  cause  the  estates  of  bankrupts  to  be  collected,  and  to  determine 
controversies  relating  thereto,  would  be  seriously  impaired,  and,  in  many  re- 
spects, rendered  practically  Inefficient.  The  bankruptcy  court  wguld  be  help- 
less indeed  if  the  bare  refusal  to  turn  over  could  conclusively  operate  to  drive 
the  trustee  to  an  action  to  recover  as  for  an  indebtedness,  or  a  conversion,  or 
to  proceedings  in  chancery,  at  the  risk  of  the  accompaniments  of  delay,  com- 
plication, and  expense,  intended  to  be  avoided  by  the  simpler  methods  of  the 
bankrupt  law." 

And  there  is  no  reason  for  withholding,  and  every  reason  for  exer- 
cising, the  power  of  the  court  to  act  by  these  "simpler  methods  of  the 
bankrupt  law"  during  these  20  days.  True,  the  alleged  bankrupt 
may  not  be  adjudicated;  true,  his  property,  of  which  the  court  had 
taken  constructive  possession  by  the  filing  of  the  petition  and  actually 
by  the  appointment  of  its  receiver,  might  subsequently  be  abandoned 
to  him;  but  from  the  moment  the  petition  was  filed  the  jurisdiction 
of  the  court  attached,  and  because  jurisdiction  had  attached  the  admin- 
istration of  the  trust  and  estate  had  begun.  As  was  said  in  Mueller 
v.  Nugent,  supra: 

"It  is  as  true  of  the  present  law  as  of  that  of  1867  that  the  filing  of  the 
petition  is  a  caveat  to  all  the  world,  and  in  effect  an  attachment  and  in- 
junction." 

But,  while  all  the  provisions  cited  enable  a  court  of  bankruptcy  to 
call  before  it  the  bankrupt  for  examination,  section  21,  cl.  "a,"  pro- 
vided for  calling  before  it  other  designated  persons,  "including  the 
bankrupt."  Its  purpose,  so  far  as  the  bankrupt  is  concerned,  is  well 
stated  in  the  referee's  opinion  in  Re  Cobb;  7  Am.  Bankr.  Rep.  104,. 
which  was  adopted  by  Judge  Lowell : 

"It  is  to  be  noted  in  the  first  place  that  the  examination  of  a  witness  sum- 
moned under  section  21a,  upon  the  application  of  the  trustee,  is  an  entirely 
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distinct  and  independent  proceeding  from  the  ordinary  bankrupt's  examina- 
tion held  at  the  first  meeting  of  creditors  or  at  some  adjournment  thereof. 
•  ♦  •  The  examination  of  a  witness  by  the  trustee  under  section  21a  is 
taken  solely  for  his  information,  to  enable  him  to  act  Intelligently  in  the  prem- 
ises and  to  take  such  steps  as  may  be  necessary  for  the  protection  and  pres- 
ervation of  the  estate." 

That  the  examination  of  the  bankrupt  ordered  •  under  section  21a 
is  different  from  the  examination  before  the  referee  at  creditors'  meet- 
ings is  also  the  view  of  the  text-writers.  Collier  on  Bankruptcy  (4th 
Ed.)  p.  234,  says: 

"It  should  be  noted,  however,  that  while  this  subsection  (21a)  makes  the 
bankrupt  a  compulsory  witness  as  to  his  own  'acts,  conduct  or  property,*  by 
section  7  (9)  he  must  also  be  ready  to  testify  concerning  the  same  things  at 
the  first  meeting  of  creditors.  ♦  ♦  ♦  In  effect,  the  only  difference,  as  far  as 
the  bankrupt  goes,  is  one  of  practice.  Where  first  meetings  are  kept  alive  by 
continuances,  as  is  customary,  his  examination  can  be  had  or  resumed  so 
long  as  the  meeting  lasts.  If  the  meeting  had  been  adjourned,  an  examina- 
tion can,  under  section  7  (9),  still  be  had  at  such  times  as  the  court  shall  or- 
der, or  it  can  be  required  under  the  section  now  discussed.  Clearly,  there- 
fore, the  main  purpose  of  section  21a  is  to  authorize  and  regulate  the  examina- 
tion of  third  parties,  rather  than  that  of  the  bankrupt.  •  ♦  ♦  Without  the 
IK)wer  to  so  examine,  the  remedy  of  the  statute  against  preferences  and 
fraudulent  transfers  would  often  be  unavailing.*' 

So,  also,  in  Loveland's  Bankruptcy  (2d  Ed.)  p.  615,  it  is  said: 

"The  language  of  these  provisions  is  very  general.  They  give  the  referee 
power  to  summon  any  person  who  could  give  evidence  in  a  court  of  law. 
They  authorize  the  examination  of  them  upon  all  matters  which  are  likely  to 
arise  in  respect  to  the  bankrupt  or  his  property.  The  only  limitation  as  to 
time  within  which  this  power  may  be  exercised  is  that  the  estate  shaU  be  in 
process  of  administration  in  bankruptcy.  The  Judge  or  referee  may  therefore 
summon  a  witness  at  any  time  after  the  commencement  of  proceedings  until 
the  estate  Is  closed  by  order  of  court.  The  referee,  of  course,  can  only  sum- 
mon witnesses  while  the  case  is  pending  before  him  upon  reference.*' 

The  construction  thus  placed  on  this  section  makes  a  complete 
system  of  the  bankrupt  law,  enables  courts  to  thwart  fraud  and  fulfill 
the  purpose  of  the  law,  gives  effect  to  this  clause,  and  gives  to  its 
words  the  same  meaning  as  in  other  parts  of  the  act.  The  act  clear- 
ly makes  no  provision  that  the  court's  jurisdiction  shall  be  divided  in- 
to two  periods,  viz.,  a  nonadministrative  period  prior  to  adjudication, 
and  an  administrative  one  after  adjudication.  On  the  contrary,  the 
whole  tenor  of  the  act  is  to  regard  the  time  from  the  filing  of  the  pe- 
tition to  the  close  of  the  proceeding  as  an  administrative  whole.  Thus 
section  1,  cl.  4,  provides  that  the  word  "bankrupt"  shall  "include  fei 
person  against  whom  an  involuntary  petition  *  *  *  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged 
a  bankrupt" ;  clause  10,  that  the  word  "bankruptcy"  "with  reference 
to  time,  shall  mean  the  date  when  the  petition  was  filed."  Moreover, 
the  examination  of  the  bankrupt  in  advance  of  adjudication  is  no  new 
departure  in  bankruptcy  administration.  Act  Aug.  19,  1841,  c.  9,  § 
4,  5  Stat.  443,  provided : 

"And  such  bankrupt  shall  at  all  times  be  subject  to  examination,  •  ♦  • 
and  his  acts  and  doings  and  his  property  and  rights  of  property,  which,  in 
the  Judgment  of  such  courts,  are  necessary  and  proper  for  the  purposes  of 
justice.*'  • 
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And  in  Ex  parte  Lee,  Fed.  Cas.  No.  8,178  (a  voluntary  case),  it 
was  held  by  Judge  Betts  that  both  voluntary  and  involuntary  bank- 
rupts could  be  examined  in  advance  of  adjudication.    He  there  says : 

"It  is  said  that  Congress  intended  only  that  he  should  be  subject  to  an  ex- 
amination after  being  declared  a  bankrupt  But  in  neferrlng  to  another  sec- 
tion of  the  act  it  will  be  found  that  he  takes  the  name  of  bankrupt  before  he 
is  pronounced  so  by  the  court.  On  filing  their  petitions  they  are  deemed  bank- 
rupts, and  that  is  the  descriptio  personse." 

Under  Act  March  2,  1867,  c.  176,  14  Stat.  517,  the  examination  was 
not  deferred  until  after  adjudication,  but  the  court  was  authorized 
to  "at  all  times  require  the  examination  of  the  bankrupt."  And  so, 
also,  the  word  "administration"  in  the  clause  before  us  is  in  our  judg- 
ment used  in  a  broad  sense  as  descriptive  of  the  whole  bankruptcy 
proceeding,  rather  than  in  the  narrower,  technical  sense  of  that  part 
of  the  administrative  work  which  begins  after  adjudication.  In  other 
words,  the  administration  which  proceeds  from  adjudication  is  sim- 
ply the  continuation  of  that  which  preceded  adjudication.  This  is 
most  clearly  implied  in  section  22,  cl.  "a,"  which  provides : 

"After  a  person  has  been  adjudged  a  bankrupt,  the  Judge  may  cause  the 
trustee  to  proceed  with  the  administration  of  the  estate  or  may  refer  it.*' 

Proceeding  with  an  administration  implies  that  administration  has 
already  begun.  Moreover,  since  by  section  64,  cl.  "b,"  the  first  item 
paid  out  of  a  bankrupt's  estate  is  "the  actual  and  necessary  cost  of 
preserving  the  estate  subsequent  to  filing  the  petition,"  it  is  hard  to 
say  that  the  court,  which  was  preserving  and  keeping  intact  the  prop- 
erty prior  to  the  appointment  of  a  trustee,  was  not  administering. 
The  word  "administer"  means  literally  to  minister  to,  to  serve,  and 
surely  preliminary  preservation,  getting  trace  of  assets,  preventing 
concealed  goods  from  being  spirited  away,  in  other  words,  preventing 
the  scattering  and  dissipating  of  property,  so  that  there  may  be  an 
estate  to  sell  and  distribute,  is  the  very  gist  of  administration.  To 
say  that  administration,  the  duty  of  the  court  to  administer  by  con- 
servation, does  not  begin  until  after  adjudication,  is  to  lose  sight 
of  the  most  effective  scope  of  the  court's  jurisdiction.  With  adjudica- 
tion and  the  selection  by  the  creditors  of  a  trustee  the  creditors  assume 
charge.  But  before  adjudication,  and  when  creditors  have  no  repre- 
sentative, the  court  is  their  representative,  and  is  either  by  its  own 
process  or  its  own  receiver  administering  for  their  benefit.  We  may 
rightfully  use,  of  the  administration  of  a  bankrupt  court,  mutatis  mu- 
tandis, the  language  of  the  Supreme  Court  of  Alabama,  in  Martin 
v.  EUerbe's  Adm'r,  70  Ala.  326,  and  say : 

''The  term  'administration'  includes  more  than  the  collection  of  assets  and 
the  payment  of  debts  and  legacies  and  distribution  to  the  next  of  kin,  and  in- 
Tolves  anything  that  may  he  done  rightfully  in  the  preservation  of  the  as- 
sets of  the  estate  and  which  may  be  done  legally  by  the  administrator  in  his 
dealings  with  creditors,  distributees,  or  legatees,  or  which  may  be  done  by 
them  in  securing  their  rights." 

Holding,  then,  that  an  estate  in  bankruptcy  is  aptly  described  as 
"in  process  of  administration  under  this  act"  from  the  time  the  clerk 
files  a  petition  in  bankruptcy,  which  is  "a  caveat  to  all  the  world  and 
in  eflFect  an  attachment  and  injunction,"  I  am  of  opinion  the  order 
of  reference  in  this  case  was  within  the  statutory  powers  of  the  court. 
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(172  Fed.  841.) 

MISSOURI  PAC.   RY.   CO.   v.   CASTLE. 

(Circuit  Coart  of  Appeals,  Elighth  Circuit    August  9,  1909.) 

No.  2,995. 

1.  CoMMEBCE  (§  lO*)— Interstate  Railroads— F^ellow  Sebv ants— State  Stat- 

utes Limiting  Doctrine. 

Laws  Neb.  1907,  p.  191,  c.  48,  {  1,  which  provides,  inter  alia,  that  rail- 
road companies  operating  trains  within  the  state  shall  be  liable  for  in- 
juries to  employ^  resulting  from  the  negligence  of  other  employ^,  i» 
comprehensive  in  its  terms,  and  applies  to  railroads  doing  an  interstate 
business,  and  governs  the  liability  of  such  companies  to  employes  operating- 
trains  engaged  in  interstate  commerce  in  the  absence  of  valid  legislation 
by  Congress  covering  such  liability. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent  Oig.  8  8;  Dec.  Dig- 
I  10.*] 

2.  Constitutional  Law  (|§  245,  249*)— Equal  Protection  op  Laws— Statutes 

ESTABLISHINa  DOCTRINE  OF  COMPARATIVE  NEQLIOENCE  IN  ACTIONS  AGAINST 

Railroads. 

Laws  Neb.  1907,  p.  192,  c.  48,  |  2,  which  provides  for  the  application  of 
the  rule  of  comparative  negligence  in  actions  by  employes  against  railroad 
companies  for  personal  injuries,  and  also  that  *'all  questions  of  negligence 
and  contributory  negligence  shall  be  for  the  Jury,"  is  within  the  constitu- 
tional power  of  the  Legislature,  and  does  not  deprive  the  defendant  in 
such  cases  of  the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  H  702, 
710 ;  Dec.  Dig.  {§  245,  249.*] 

3.  Courts  (|  352*)— Reception  op  Evidence— Offer. 

Under  the  rule  of  the  federal  courts,  an  offer  to  prove  certain  facts  may 
be  made  without  first  propounding  a  question  to  a  witness  as  a  basis  for 
such  offer,  and,  if  the  offer  is  rejected,  error  may  be  assigned  thereon 
where  there  is  nothing  to  indicate  that  the  offer  was  not  made  in  good 
faith,  or  that  the  proof  would  not  have  been  produced  if  permitted. 

[Ed.  Note, — ^For  other  cases,  see  Courts,  Dec.  Dig.  §  352.*! 

4.  Witnesses  (§  211*)— Competency— Privileged  Communications. 

Where  plaintiffs  leg  was  crushed  by  being  run  over  by  a  car  of  one  of 
defendant's  railroad  trains,  which  facts  were  known  and  not  in  dispute, 
a  statement  made  by  plaintiff  to  defendant's  physician  who  came  to  treat 
his  injury  as  to  the  manner  in  which  his  foot  came  to  be  caught  under 
the  wheel  was  not  a  privileged  communication  within  Civ.  Code  Neb.  i 
333  (Comp.  St  Neb.  1901,  {  5907),  which  prohibits  a  physician  from  disclos- 
ing **any  confidential  communication  properly  intrusted  to  him  In  his  pro- 
fessional capacity  and  necessary  and  proper  to  enable  him  to  discharge 
the  functions  of  his  office,"  having  no  relation  to  the  treatment  of  the  in- 
Jury,  and  the  exclusion  of  such  statement  when  offered  in  evidence  was 
error.  1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

James  W.  Orr  (George  G.  Orr  and  B.  P.  Waggener,  on  the  brief), 
for  plaintiff  in  error. 

T.  J.  Mahoney  (J.  A.  C.  Kennedy,  on  the  brief),  for  defendant  in 
error. 

1  See  note  at  end  of  case. 
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Before  HOOK  and  ADAMS,  Circuit  Judges,  and  GARLAND,  Dis- 
trict Judge. 

GARLAND,  District  Judge.  Ozro  Gastle  brought  this  suit  against 
the  Missouri  Pacific  Railway  Gompany  to  recover  damages  for  per- 
sonal injuries  received  by  him  on  October  2,  1907,  while  in  the  em- 
ploy of  the  company  at  Auburn,  Neb.  It  is  alleged  in  the  petition 
that  said  injuries  resulted  from  the  negligence  of  fellow  servants. 
The  plaintiff  recovered  a  verdict,  and  the  defendant  has  removed  the 
case  to  this  court  by  writ  of  error.  It  appeared  at  the  trial  that  the 
train  upon  which  plaintiff  was  employed  at  the  time  he  was  injured 
'started  October  1,  1907,  from  St.  Joseph,  Mo.,  for  Auburn,  Neb.,  via 
Atchison,  Kan.,  and  was  engaged  in  interstate  commerce.  Plaintiff 
based  his  cause  of.  action  upon  section  1,  c.  48,  p.  191,  Laws  Neb.  1907, 
which  was  in  force  on  the  date  of  the  injury.  Said  section  reads  as 
follows : 

"Section  1  (Railway  Company's  liability  to  injured  employ^).  That  every 
railway  company  operating  a  railway  engine,  car,  or  train,  in  the  state  of 
Nebraska,  shall  be  liable  to  any  of  its  employes  who  at  the  time  of  the  in- 
jury are  engaged  in  construction  or  repair  work,  or  in  the  use  and  operation 
of  any  engine,  car,  or  train,  for  said  company,  or,  in  case  of  his  death  to  his 
personal  representatives  for  the  benefit  of  his  widow  and  children,  if  any,  if 
none,  then  to  his  parents,  if  none,  then  to  his  next  of  kin  dependent  upon  him, 
for  all  damages  which  may  result  from  negligence  of  any  of  its  officers,  agents, 
or  employ^  or  by  reason  of  any  defects  or  insufficiency,  due  to  its  negligence, 
in  its  cars,  engines,  appliances,  machinery,  track,  roadbed,  ways  or  works." 

It  is  contended  that  said  section  does  not  include  a  railway  compa- 
ny engaged  in  interstate  commerce  in  the  state  of  Nebraska,  but  the 
language  of  the  section  clearly  includes  all  railroads  operated  in  the 
state.  It  is  also  contended  that  the  section  above  quoted  is  inoperative 
so  far  as  employes  of  the  defendant  engaged  in  interstate  commerce 
axe  concerned  by  reason  of  the  act  of  Congress  approved  June  11,  1906 
(Act  June  11,  1906,  c.  3073,  34  Stat.  232  [U.  S.  Comp.  St.  Supp.  1907, 
p.  891]).  As  this  last  named  act  was  declared  to  be  unconstitutional 
in  Employer's  Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed. 
297,  it  must  be  considered  as  never  having  existed  for  any  purpose. 
Therefore  Congress  had  not  legislated  upon  the  subject  contained  in 
section  1  of  the  Nebraska  law  above  quoted  at  the  time  that  plaintiff 
received  his  injuries.  In  the  absence  of  legislation  by  Congress,  it  was 
competent  for  the  state  to  legislate.  Chicago,  Milwaukee,  etc.,  Ry.  Co. 
v.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed.  688. 

It  is  further  contended  that  section  2,  c.  48,  p.  192,  Laws  Neb.  1907, 
is  repugnant  to  article  14  of  the  admendments  to  the  Constitution  of 
the  United  States,  in  that  it  abridges  the  privileges  and  immunities  of 
a  citizen  of  the  United  States,  deprives  the  defendant  company  of  its 
property  without  due  process  of  law,  and  denies  to  it  the  equal  protec- 
tion of  the  laws.    The  section  referred  to  reads  as  follows : 


••< 


'Sec.  2  (Same;  contribntory  negligence).  Tliat  in  aU  actions  hereafter 
brought  against  any  railway  company  to  recover  damages  for  personal  injuries 
to  any  employ^  or  when  such  injuries  have  resulted  in  his  death,  the  fact  that 
such  employ^  may  have  been  guilty  of  contributory  negligence  shall  not  bar 
a  recovery  when  his  contributory  negligence  was  slight  and  that  of  the  em- 
ployer was  gross  in  comparison  but  damages  siiall  be  diminished  by  the  Jury 
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in  proportion  to  the  amount  of  negligence  attributable  to  sncb  employ^  all 
questions  of  negligence  and  contributory  negligence  shall  be  for  the  Jury.*' 

Conceding  but  not  deciding  that  said  section  would  be  binding  upon 
the  federal  courts  sitting  in  Nebraska,  it  has  no  such  effect  as  is  claim- 
ed by  defendant.  In  view  of  the  history  of  trial  by  jury  and  the  dis- 
tribution of  governmental  powers  by  the  Constitution  of  Nebraska, 
we  cannot  presume  for  a  moment  that  the  Legislature  had  reference 
to  any  questions  except  those  of  fact,  when  it  used  the  language :  "All 
questions  of  negligence  and  contributory  negligence  shall  be  for  the 
jury."  As  thus  interpreted  the  language  quoted  is  simply  declaratory 
of  existing  law.  Kiley  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.  1909) 
119  N.  W.  309. 

It  is  only  when  in  the  opinion  of  the  court  there  is  no  question  of 
negligence  or  contributory  negligence  as  a  matter  of  fact  that  cases 
are  taken  from  the  jury,  under  existing  practice.  In  so  far  as  the  stat- 
ute creates  the  rule  of  comparative  negligence,  it  in  no  wise  tends  to 
destroy  any  of  the  constitutional  rights  of  defendant.  The  rule  of 
comparative  negligence  was  adopted  by  some  courts  of  their  own 
motion,  and  not  until  it  was  demonstrated  that  the  rule  is  impractica- 
ble in  cases  tried  to  a  jury  was  it  discarded,  as  in  theory  it  is  a  just 
rule  and  is  continually  enforced  by  the  courts  of  admiralty,  where  the 
trained  minds  of  judges  are  able  to  compare  the  faults  of  vessels  in 
collision.  It  is  not  a  question  here,  however,  whether  the  rule  ought  to 
be  adopted,  but  whether  the  Legislature  of  Nebraska  had  the  power 
so  to  do.  Of  this  we  have  no  question.  If  the  Legislature  has  the  pow- 
er to  take  away  the  defense  that  the  injury  sued  for  was  committed  by 
fellow  servants,  it  certainly  has  the  right  to  modify  the  rule  that  any 
negligence  of  a  plaintiff  directly  contributing  to  his  injury  will  defeat 
his  recovery.  Missouri  Pacific  Railway  Co.  v.  Mackey,  127  U.  S.  205, 
8  Sup.  Ct.  1161,  32  L:  Ed.  107;  Minneapolis  &  St.  Louis  Railway 
Co.  V.  Herrick,  127  U.  S.  210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109;  Tullis 
V.  Railway  Co.,  175  U.  S.  348,  20  Sup.  Ct.  136,  44  L.  Ed.  192 ;  Chica- 
go, K.  &  W.  R.  Co.  V.  Pontius,  157  U.  S.  209,  15  Sup.  Ct.  585,  39  L. 
Ed.  675 ;  Peirce  v.  Van  Dusen,  78  Fed.  693,  24  C.  C.  A.  280,  69  L. 
R.  A.  705;  Kiley  v.  Chicago,  M.  &  St.  P.  Railway  Co.  (Wis.)  119  N. 
W.  309. 

As  the  statute  only  acts  prospectively,  defendant  cannot  say  that 
it  takes  away  any  vested  right.  The  importance  of  the  question  as  to 
whether  section  2,  above  quoted,  is  binding  upon  the  federal  courts 
sitting  in  Nebraska,  so  far  as  the  rule  of  comparative  negligence  is 
concerned,  is  largely  minimized  by  section  2  of  the  act  of  Congress 
approved  April  22,  1908  (Act  April  22,  1908,  c.  149,  35  Stat.  65), 
which  establishes  practically  the  same  rule.  At  the  trial  the  defendant 
called  as  a  witness  in  its  own  behalf.  Dr.  W.  H.  Ramsey,  who  being 
examined  in  chief  testified  as  follows: 

•*Q.  What  Is  your  full  name?    A.  W.  H.  Ramsey. 

**Q.  What  Is  your  profession?    A.  Physician  and  surgeon. 

**Q.  What  position,  if  any,  do  you  hold  with  the  Missouri  Pacific  Railway 
Company?    A.  I  am  one  of  the  surgeons. 

•*Q.  Did  you  hold  the  same  position  In  October  of  last  year?    A.  Yes,  sir. 

**Q.  Do  you  remember  of  an  accident  happening  to  Mr.  Castle,  the  plaintiff 
In  this  case?   A.  Yes,  sir. 
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'Q.  Dfd  you  examine  his  injury?    A.  Yes,  sir. 

'Q.  Describe  to  the  Jury  in  what  manner  he  was  injured. 

'Mr.  Mahoney:  Before  that  question  is  answered,  If  your  honor  please,  I 
desire  to  ask  the  witness  a  question  or  two  in  respect  to  tds  relation  to  the 
case,  bearing  upon  his  competency. 

"By  Mr.  Mahoney: 

'Q.  Doctor,  where  did  you  examine  him?    A.  At  the  hospital. 

•Q.  In  Omaha?    A.  Yes,  sir. 

•Q.  Did  you  treat  him?  A.  He  arrived  in  the  evening,  and,  no;  I  hadn't 
treated  him  before  that. 

**Q.  But  did  you  examine  him  for  the  purpose  of  treating  him?    A.  Yes,  sir. 

•*Q.  What  examination  you  made  was  for  that  purpose?    A.  Yes,  sir. 

*'Q.  The  examination  you  made  was  for  the  purpose  of  diagnosing  the  case 
to  become  informed  so  you  could  properly  treat  him?    A.  Yes,  sir. 

"Q.  In  the  discharge  of  your  duties  as  a  surgeon?    A.  Yes,  sir." 

Upon  objection  of  Mr.  Mahoney,  the  above  question  and  an  offer 
made  thereon  was  excluded,  and,  without  asking  any  other  question, 
counsel  for  defendant  then  made  the  following  offer: 

"Defendant  also  offers  to  prove  by  this  witness  that  he  had  a  conversation 
with  the  plaintiff  in  which  the  plaintiff  told  him  that  the  injury  was  sus- 
tained by  plaintiff  by  having  his  foot  slip  off  the  brakebeam  and  onto  the 
T  rail  of  the  track  and  one  of  the  car  wheels  of  the  first  car  passing  over  his 
foot. 

"Mr.  Mahoney:  That  is  objected  to  for  the  reason  that  It  is  incompetent, 
and  for  the  reason  that  the  witness  Is  incompetent  to  testify  respecting  the  in- 
formation acquired  by  him  under  the  circumstances  which  he  has  disclosed, 
such  testimony  being  forbidden  by  statute,  and  the  witness  being  made  in- 
competent to  testify,  thereto,  for  the  further  reason  that  there  has  been  no 
foundation  laid  for  the  making  of  such  an  offer." 

This  objection  was  sustained  by  the  court  and  the  ruling  excepted 
to  by  counsel  for  defendant.  It  is  claimed  that  no  error  can  be  assigned 
here  upon  the  above  ruling  of  the  court  for  the  reason  that  no  ques- 
tion was  propounded  by  counsel  upon  which  to  base  the  offer  and  cases 
are  cited  in  support  of  this  contention,  but  we  think  the  rule  estab- 
lished in  the  federal  courts  is  as  stated  by  Chief  Justice  Waite  in  Scot- 
land County  V.  Hill,  112  U.  S.  186,  5  Sup.  Ct.  95,  28  L.  Ed.  692,  as 
follows : 

"It  is  claimed,  however,  that  error  cannot  be  assigned  here  on  the  exception 
to  the  exclusion  of  the  oral  proof,  because  the  record  does  not  show  that  any 
witness  was  actually  called  to  the  stand  to  give  the  evidence,  or  that  any  one 
was  present  who  could  be  called  for  that  purpose,  if  the  court  had  decided 
In  favor  of  admitting  it,  and  we  are  referred  to  the  cases  of  Robinson  v.  State, 
1  Lea  (Tenn.)  673,  and  Elschbach  v.  Hurtt,  47  Md.  61,  66,  In  support  of  that 
proposition.  Those  cases  do  undoubtedly  hold  that  error  cannot  be  assigned 
on  such  a  ruling  unless  it  appears  that  the  offer  was  made  in  good  faith,  and 
this  is  In  reality  all  they  do  decide.  If  the  trial  court  has  doubts  about  the  good 
faith  of  an  offer  of  testimony,  it  can  insist  on  the  production  of  the  witness, 
and  upon  some  attempt  to  make  the  proof  before  it  rejects  the  offer ;  but,  if  it 
does  reject  it,  and  allows  a  bill  of  exceptions  which  shows  that  the  offer  wns 
actually  made  and  refused,  and  there  is  nothing  else  in  the  record  to  indicate 
bad  faith,  an  appellate  court  must  assume  that  the  proof  could  have  been 
made,  and  govern  itself  accordingly." 

'Under  the  above  rule  we  must  treat  the  offer  as  made  in  good  faith, 
and  presume  that  the  testimony  offered  would  have  been  produced  if 
counsel  had  been  permitted  to  do  so.  Whether  or  not  counsel  for  de- 
fendant ought  to  have  been  permitted  to  show  the  facts  contained  in 
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his  offer  depends  upon  the  true  construction  of  section  333  of  the  Civil 

Code  of  Nebraska,  which  is  as  follows : 

"No  practicing  attorney,  counsellor,  physician,  surgeon,  minister  of  the  gos- 
pel, or  priest  of  any  denomination  shall  be  allowed.  In  giving  testimony,  to  dis- 
close any  confidential  communication,  properly  Intrusted  to  him  in  his  pro- 
fessional capacity,  and  necessary  and  proper  to  enable  him  to  discharge  the 
functions  of  his  office  according  to  the  usual  course  of  practice  or  discipline." 

The  above  section  of  the  Civil  Code  of  Nebraska  was  before  this 
court  in  the  case  of  Union  Pacific  Railway  Co.  v.  Thomas,  152  Fed. 
365,  81  C.  C.  A.  491.    It  was  there  said : 

"The  essential  elements  of  a  privileged  or  a  confidential  communication  un- 
der the  Nebraska  statute  are:  (1)  The  relation  of  physician  and  patient; 
(2)  information  acquired  during  this  relation ;  and  (3)  the  necessity  and  pro- 
priety of  the  information  to  enable'  the  physician  to  treat  the  patient  siklllf ully 
in  his  professional  capacity." 

While  the  offer  itself  does  not  disclose  that  the  statement  was  made 
to  the  witness  under  the  same  circumstances  as  the  information  sought 
by  the  previous  question  and  offer  which  were  excluded,  in  fairness, 
it  will  be  so  treated.  The  question  then  is  narrowed  down  to  this. 
Was  the  fact  that  plaintiff  told  the  witness  that  he  was  injured  by  hav- 
ing his  foot  slip  off  the  brake  beam  onto  the  **T"  rail  of  the  track  and 
one  of  the  car  wheels  of  the  first  car  passing  over  his  foot  a  confidential 
communication  properly  intrusted  to  him  in  his  professional  capacity 
and  necessary  and  proper  to  enable  him  to  discharge  the  functions  of 
his  office  according  to  the  usual  course  of  practice  or  discipline. 

It  is  obvious  that  the  admissibility  of  evidence  sought  to  be  excluded 
under  the  statute,  above  quoted,  must  be  determined  by  the  facts  in 
each  case.  In  the  Thomas  Case  above  referred  to  the  injuries  were  in- 
ternal. From  what  particular  disease  the  plaintiff  was  suffering,  and 
what  was  the  proximate  cause  thereof,  was  in  doubt.  Under  such  a 
state  of  facts  answers  to  questions  as  to  how  the  plaintiff  was  injured, 
and  as  to  what  physical  injuries  she  received  were  clearly  necessary 
to  enable  the  physician  to  prescribe  and  hence,  were  privileged.  In 
the  case  at  bar  there  was  beyond  question  a  crushed  right  leg  about 
four  inches  above  the  ankle.  The  injury  beyond  question  was  caused 
by  one  of  the  defendant's  cars  passing  over  plaintiff's  leg.  Whether 
tne  injury  was  caused  by  plaintiff's  or  defendant's  negligence  was  the 
pivotal  question  in  the  case.  It  is  impossible  to  imagine  anything  that 
Castle,  the  injured  person,  could  say  to  the  physician  in  reference  to 
the  cause  of  the  injury  that  would  in  any  way  throw  any  light  upon 
the  manner  of  treating  the  same.  How  the  leg  came  to  be  crushed  was 
for  the  purpose  of  treatment  absolutely  immaterial.  What  plaintiff 
told  the  witness  was  of  no  assistance  whatever  to  enable  him  to  dis- 
charge the  functions  of  his  office. 

The  statute  is  in  derogation  of  the  common  Jaw,  and  often  excludes 
the  best  evidence.  It  should  not,  therefore,  be  extended  to  matters 
of  evidence  not  coming  clearly  within  its  provisions  as  the  object  and 
purpose  of  all  trials  is  the  development  of  the  true  facts  in  each  case. 
We  find  no  cases  which  under  similar  circumstances  have  held  testi- 
mony such  as  was  offered  in  the  present  case  inadmissible,  but,  on  the 
contrary,  we  find  the  following  decisions  which  hold  such  evidence  to 
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be  admissible  under  similar  or  like  statutes.  Smith  v.  John  L.  Roper 
Lumber  Co.,  147  N.  C.  62,  60  S.  E.  717,  125  Am.  St.  Rep.  536 ;  Linz 
V.  Mass.  Mut.  Life  Ins.  Co.,  8  Mo.  App.  365;  Green  v.  Terminal 
Railroad  Association,  211  Mo.  18,  109  S.  W.  715 ;  Griebel  v.  Brook- 
lyn Heights  Railroad  Co.,  68  App.  Div.  204,  74  N.  Y.  Supp.  126; 
Travis  v.  Hahn,  119  App.  Div.  138,  103  N.  Y.  Supp.  973 ;  Brown  v. 
Rome,  W.  &  O.  R.  Co.,  45  Hun  (N.  Y.)  439 ;  De  Jong  v.  Erie  Railroad 
Co.,  43  App.  Div.  427,  60  N.  Y.  Supp.  125 ;  Kansas  City,  Fort  Scott 
&  Memphis  Railway  v.  Murray,  55  Kan.  336,  40  Pac.  646 ;  Collins  v. 
Mack,  31  Ark.  684 ;  Griffiths  v.  Metropolitan  St.  Railway  Co.,  171  N. 
Y.  106,  63  N.  E.  808;  Campau  v.  North,  39  Mich.  606,  33  Am.  Rep. 
433. 

We  think  the  court  erred  in  sustaining  the  objection  to  the  testimo- 
ny offered,  and  for  such  error  we  reverse  the  judgment  and  grant  a 
new  trial ;  and  it  is  so  ordered. 

NOTE. 

Cinmpetency  of  Phyiloians  or  Snrseons  to  Testify  mm  to  Oootaftiuiloa" 

tioiifl  by  Patientst  or  as  to  Inf  onnation  Aoqvirod  Prof  eo^ 

slonally,  as  Dependent  on  Snbjeot-Matter. 

I.  In  Genebal. 

[a]  (iBd.  1905)  Burns'  Ann.  St.  1901,  8  505,  prohibiting  physicians  from  tes- 
tifying to  confidential  communications  between  themselyes  and  their  patients, 
does  not  forbid  the  testimony  of  a  physician  to  the  fact  of  his  employment 
by  a  patient  Judgment  (App.  1904)  72  N.  B.  662,  reyersed. — Haughton  y. 
.£tna  Life  Ins.  Ck>.,  73  N.  E.  592. 

[b]  (Iowa,  1882)  In  an  action  for  breach  of  promise,  a  physician  called  for 
the  defense  was  asked  If,  at  a  certain  time  preylous  to  the  trial,  plaintiff  had 
consulted  him  as  to  getting  rid  of  a  chUd  with  which  she  was  pregnant.  Held, 
there  being  no  evidence  of  unlawful  purpose,  that  the  communication  was 
privUeged.— Guptill  v.  Verback,  58  Iowa,  98,  12  N.  W.  125. 

[c]  (Iowa,  1900)  Code,  §  4608,  declaring  that  no  practicing  physician  shall 
be  allowed  to  give  testimony  to  disclose  a  confidential  conununlcatlon  proper- 
ly intrusted  to  him  in  his  professional  capacity,  does  not  prevent  him  from 
testifying  that  he  was  consulted  by  deceased,  and  that  he  prescribed  for  him. 
— ^Nelson  v.  J^ederland  life  Ins.  Co.,  81  N.  W.  807. 

[d]  (Kan.  1895)  Stat^nents  made  by  an  injured  employ^  to  a  surgeon  called 
to  attend  him  as  to  the  position  of  the  employ^  immediately  preceding  the 
accident  are  not  privileged. — Kansas  City,  Ft  S.  &  M.  B.  Oo.  v.  Muncy  55  Kan. 
836,  40  Pac.  646. 

[e]  (Mich.  1891)  It  is  proper  for  plaintiff's  physician  to  testify  that  when 
called  in  professionally  he  was  told  by  plaintiff  that  she  had  sued  defendant, 
and  would  want  him  as  a  witness,  since  such  testimony  has  no  reference  to 
plaintlfTs  condition.— Cooley  v.  Foltz,  85  Mich.  47,  48  N.  W.  176. 

[f]  (Mich.  1893)  In  an  action  for  a  personal  injury  received  October  23d, 
defendant  claimed  that  the  injury  was  due  to  an  accident  to  plaintiff  August 
9th.  and  a  physician  swore  that  he  attended  plaintiff  for  the  earlier  injury 
from  August  10th  to  September  3d  Held,  that  defendant  was  entitled  to  ask 
the  physician  whether  he  d^harged  plaintiff  from  treatment  on  September 
3d.  as  the  fact  of  treatment  by  a  physician  is  not  a  matter  of  privilege. — Dit- 
trich  v.  City  of  Detroit,  98  Mich.  245,  57  N.  W.  125. 

[g]  (Minn.  1903)  A  physician  may  be  called  upon  to  testify  to  the  fact  that 
he  has  attended  a  certain  person  as  his  patient,  and  the  number  of  visits. — 
Price  V.  Standard  Life  &  Accident  Ins.  Co.,  95  N.  W.  1118. 

[h]  (Mo.  1904)  A  statement  by  plaintiff,  in  a  suit  for  injuries,  to  her  physi- 
cian, with  reference  to  plaintiff's  bringing  suit  for  damages,  that  if  she  should 
do  so  they  would  be  able  to  fix  up  the  physician's  bill  for  services,  was  not 
within  the  provisions  of  a  statute  rendering  the  physician  Incompetent  to  tes- 
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tify  to  infonnatioB  obtained  by  him  while  treating  hla  patient  in  a  profession- 
al capacity .^Holloway  t.  Kansas  City,  g2  S.  W.  89. 

[i]  (Neb.  1902)  Testimony  ot  physician  that  he  has  attended  a  patient,  and 
as  to  the  number  of  his  professional  visits,  is  not  privileged,  under  Code  Civ. 
Proc.  S  388. — Sovereign  Camp  of  Woodmen  of  the  World  v.  Grandon,  89  N. 
W.  44a 

[Jl  (N.  Y.  1886)  Under  Code,  S§  834,  836,  prohibiting  a  i^ysician  from  dis- 
closing information  acquired  in  attending  a  patient  in  a  professional  capaci- 
ty and  necessary  to  enable  him  to  act,  a  consulting  physician  may  not  testi- 
fy in  proceedings  for  the  probate  of  the  patient's  will.  Nor  is  the  statute  limit- 
ed to  the  prohibition  of  disclosures  of  information  of  a  confidential  nature 
only. — Reinham  v.  Dennin,  18  Abb.  N.  C.  101;  Renlhan  v.  Same,  103  N.  Y. 
573,  9  N.  E.  320.  57  Am.  Rep.  770. 

[k]  (N.  Y.  1889)  In  an  action  on  a  life  insurance  policy,  defendant  may 
prove  by  physicians  that  they  attended  the  Insured  professionally,  though  In- 
formation acquired  in  such  attendance  cannot  be  disclosed. — Numrlch  v.  Su- 
preme Lodge  Knights  and  Ladies  of  Honor  (City  Ct.  N.  Y.)  3  N.  Y.  Supp.  552. 

[1]  (N.  Y.  1891)  Upon  issues  as  to  testamentary  capacity  and  undue  influ- 
ence, the  opinion  of  the  physician  attending  testator,  derived  from  observa- 
tions, while  so  acting,  as  to  whether  testator  ''could  correctly  and  intelligently 
comprehend  the  nature  and  condition  and  value  of  his  property,"  is  inadmissi- 
ble.— Van  Orman  v.  Van  Orman,  58  Hun,  606,  11  N.  Y.  Supp.  931. 

[m]  (N.  Y.  1891)  On  a  reference  of  a  claim  against  the  estate  of  an  intes- 
tate for  services  as  a  professional  nurse,  which  was  disputed  by  the  adminis- 
trator, physicians  who  had  attended  deceased  testlfial  that  the  claimant  act- 
ed as  his  nurse,  and  that  their  knowledge  of  the  fact  was  derived  from  hav- 
ing seen  her  acting  in  that  capacity,  and  from  statements  to  that  effect  made 
to  them  by  the  intestate.  Held,  that  such  testimony  was  admissible. — ^Pand- 
Jirls  V.  McQueen,  59  Hun,  625,  13  N.  Y.  Supp.  705. 

[nl  (N.  Y.  1903)  The  testimony  of  a  physician,  limited  to  the  identification 
of  plaintiff,  to  the  fact  that  he  had  treated  her,  together  with  the  place  and 
length  of  time  of  such  treatment,  did  not  disclose,  or  have  any  tendency  to 
disclose,  any  communication  plaintiff  made  to  the  physician,  or  he  to  her. 
within  Code  Civ.  Proc.  §  834,  prohibiting  a  physician  ^om  disclosing  profes- 
sional information  acquired  in  attending  a  patient — ^Deutschmann  v.  Third 
Ave.  R.  Co.,  87  App.  Dlv.  503,  84  N.  Y.  Supp.  887. 

[o]  (N.  Y.  1904)  Code  Civ.  Proc.  f  834,  excluding  from  evidence  privileged 
communications  between  physician  and  patient,  does  not  prevent  a  physician 
from  testifying  that  he  attended  a  person  professionally,  as  to  how  long  the 
person  was  confined  to  his  house,  and  the  number  and  dates  of  his  calls^ 
Judgment,  87  N.  Y.  Supp.  980,  reversed. — Becker  v.  Metropolitan  Life  Ins.  Co., 
99  App.  Dlv.  5,  90  N.  Y:  Supp.  1007. 

II.  Necessity  to  E}nable  Tbbathent. 

[a]  (Ark.  1877)  The  admissions  of  a  patient,  to  a  physician,  while  the  lat- 
ter was  in  attendance  during  her  illness,  and  which  were  not  necessary  to  en- 
able him  to  prescribe  for  her,  or  do  any  act  as  a  surgeon,  may  be  proved  by 
the  physician. — Collins  v.  Mack,  31  Ark.  684. 

[b]  (Cal.  1897)  Statement  of  witness  that  he  received  no  information  about 
testatrix  except  as  a  physician  to  enable  him  to  take  care  of  her,  standing 
alone.  Justifies  the  Inference  that  this  knowledge  was  necessary  to  enable  him 
"to  prescribe  or  act"  for  her,  so  as  to  render  him  incompet^it  under  Code 
Civ.  Proc.  §  1881,  to  testify  in  regard  to  it— In  re  Redfield's  Estate  (Cal.)  IIG 
Cal.  637,  48  Pac.  794.  • 

[c]  (Cal.  1901)  Where,  In  a  will  contest,  the  testimony  of  attending  physi- 
cians of  the  testatrix  as  to  her  mental  condition  was  not  founded  on  informa- 
tion acquired  in  attending  her  which  was  necessary  to  enable  them  to  pre- 
scribe or  act  for  her,  it  was  not  barred  by  Code  Civ.  Proc.  S  1881,  which  pre- 
cludes a  physician  from  being  examined  only  as  to  such  information,  and  was 
therefore  properly  admitted. — ^In  re  Black's  Estate,  132  Cal.  392,  64  Pac.  695. 

[d]  (Cal.  1905)  Under  the  statute  forbidding  a  physician  to  be  examined  as 
to  any  information  acquired  in  attending  his  patient,  the  acquisition  of  which 
is  necessary  in  order  to  enable  him  to  prescribe  or  act  for  the  patient,  all 
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8tatem«it8  made  by  a  patient  to  his  physician  while  the  latter  is  attending 
the  former  in  that  capacity,  for  the  purpose  of  detennining  his  condition,  are 
privileged,  although  they  have  nothing  to  do  with  the  patient's  treatmait,  or 
the  determination  of  his  injuries,  but  relate  to  the  way  in  wliich  the  Injuries 
occurred. — ^McRae  t.  Erickson,  1  Cal.  App.  326,  82  Pac.  209. 

[el  (Mich.  1878)  In  an  action  for  damages  for  injuries  caused  by  the  de- 
fendant's violence,  held,  that  the  testimony  of  the  plaintlfTs  physician,  that 
the  plaintiff  had  admitted  to  him  that  the  injury  had  existed  before  the  act 
of  violence,  could  not,  under  Comp.  Laws,  S  5943,  be  excluded,  if  it  did  not 
appear  that  the  patient's  disclosure  was  necessary  to  enable  him  to  prescribe. 
--Campau  v.  North,  39  Mich.  006,  33  Am.  Rep.  433. 

[f]  (Mich.  1890)  Evidence  of  a  doctor  that  he  attended  a  certain  person 
professionally,  as  to  the  number  and  dates  of  his  visits,  and  that  he  was  the 
family  physician  of  such  person,  is  not  within  the  prohibition  of  How.  St.  § 
7516,  providing  that  a  physician  shall  not  disclose  any  information  which  he 
may  have  acquired  in  attending  any  patient  in  his  professional  capacity,  and 
which  was  necessary  to  enable  him  to  prescribe  for  such  patient  as  a  physi- 
cian.— Breisenmeister  v.  Supreme  Lodge  K.  P.  of  the  World,  81  Mich.  525, 
45  N.  W.  977. 

[g]  (Mich.  190^  Under  Comp.  Laws,  §  10,181,  providing  that  no  physician 
shall  be  allowed  to  disclose  any  information  acquired  in  attending  any  pa- 
tient in  his  professional  capacity  and  necessary  to  treat  the  patient,  a  physi- 
cian is  not  competent  to  testify  in  an  action  on  a  life  policy,  to  the  effect  that 
the  mother  and  two  sisters  of  the  insured  had  died  before  the  making  of  the 
application  averring  that  none  of  her  parents  or  brothers  or  sisters  had  con- 
sumption, where  the  physician  acquired  his  information  in  his  professional 
capacity.— Krapp  v.  Metropolitan  Life  Ins.  Co.,  143  Mich.  369,  106  N.  W.  1107. 

[h]  (Mo.  1885)  Information  given  to  a  physician  as  such  to  enable  him  to 
prescribe  intelligently  is  privileged. — Norton  v.  City  of  Moberly,  18  Mo.  App. 
457. 

[i]  (Mo.  1908)  Rev.  St.  1899,  §  4659,  subd.  5  (Ann.  St.  1906,  p.  2540),  provid- 
ing that  a  physician  or  surgeon  shall  be  incompetent  to  testify  concerning  in- 
formation acquired  from  a  patient  while  attending  him  professionally,  and 
necessary  to  enable  him  to  prescribe  for  such  patient,  though  creating  a  privi- 
lege unknown  to  the  common  law,  is  not  to  be  strictly  construed,  but  should 
be  so  construed  as  to  further  its  puri)ose,  which  is  to  invite  confidence  be- 
tween physician  and  patient  and  to  prevent  a  breach  of  such  confidence,  and 
hence,  where  a  person  injured  on  a  railroad  was  removed  to  a  hospital  with 
a  crushed  leg,  the  treatment  of  which  was  obvious,  necessitating  no  informa- 
tion as  to  the  circumstances  attending  the  accident,  testimony  of  attending 
sturgeons  as  to  a  statement  of  the  patient  relative  to  his  position  when  Injured 
was  admissible  in  an  action  by  him  against  the  railroad  for  the  injury  to 
prove  that,  when  struck  by  the  cars,  he  was  not  in  the  open  where  he  could  be 
seen,  but  that  he  was  concealed  between  standing  cars. — Green  v.  Terminal 
R.  Ass'n  of  St  Louis,  211  Mo.  18,  109  S.  W.  715. 

[j]  (N.  T.  1887)  In  an  action  for  damages  for  personal  Injuries  to  plaintiff 
at  a  railroad  crossing,  a  physician  who  attended  plaintiff  was  asked  by  de- 
fendant whether  during  one  of  his  professional  visits  plaintiff  stated  to  wit- 
ness that  when  approaching  the  crossing  on  the  occasion  of  the  accident  he 
heard  persons  hallooing  to  him,  and  saw  a  man  swing  his  hat,  but  did  not 
think  wliere  he  was  until  the  train  was  almost  upon  him.  Held,  that  It  was 
error  to  exclude  the  evidence  under  Code  Civ.  Proc.  §  834,  forbidding  a  physi- 
cian to  disclose  information  ^'acquired  In  attending  a  patient  In  a  profession- 
al capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  capacity." 
— Brown  v.  Rome,  W.  &  O.  R.  Co.,  45  Hun,  439. 

[k]  (N.  Y.  1887)  On  the  probate  of  a  will  the  family  physician  Is  competent 
to  testify  to  the  facts  and  events  not  connected  with  physical  complaints,  and 
which  were  not  obtained  for  the  purpose  of  treating  a  patient — In  re  Boury's 
WUl,  8  N.  Y.  St  Rep.  809. 

[11  (N.  Y.  18S&)  The  question  of  testator's  belief  as  to  contestant's  insani- 
ty being  a  material  matter  to  explain  his  testamentary  provisions  In  her  be- 
half, his  conversations  with  the  physicians  on  that  subject  are  admissible, 
and  do  not  come  within  Ckxle  Civ.  Proc.  S  834,  as  that  applies  only  to  commu- 
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nicatlons  necessarily  made  to  a  physician  by  a  patient  in  the  course  of  pro- 
fessional treatment.— Hoyt  v.  Hoyt,  112  N.  Y.  493,  20  N.  E.  402,  affirming 
(1887)  9  N.  Y.  St.  Rep.  731. 

[m]  (N.  Y.  1890)  On  proceedings  to  probate  a  will,  evidence  of  a  physician 
as  to  a  statement  made  to  him  by  decedent,  and  which  he  testifies  was  not 
necessary  to  enable  him  to  act  in  his  professional  capacity,  is  admissible. — In 
re  Halsey's  Estate,  2  Con.  Sur.  220,  9  N.  Y.  Supp.  441. 

[n]  (N.  Y.  1892)  Ck)de  Civ.  Proc.  S  834,  declaring  that  a  physician  shall  not 
be  allowed  to  disclose  as  a  witness  *'any  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  act  in  that  capacity,*'  does  not  prohibit  a  physician  from  testi- 
fying that  he  attended  a  person  in  his  professional  capacity,  and  that  the  pa- 
tient was  sick,  or  from  giving  the  number  of  times  and  the  dates  when  the 
patient  applied  to  him,  and  the  places  where  he  attended  him,  for  the  purpose 
of  showing  that  the  patient  was  not  in  good  health  at  a  certain  time. — ^Patten 
V.  United  Life  &  Accident  Ins.  Ass*n,  133  N.  Y.  450,  31  N.  E.  342. 

[o]  (N.  Y.  1899)  The  communications  of  a  patient  to  his  physician,  which 
are  privileged  by  Code  Civ.  Proc.  §  ^4,  providing  that  the  physician  shall  not 
disclose  information  acquired  "in  a  professional  capacity,  and  which  was  nec- 
essary to  enable  him  to  act  in  that  capacity,"  extends  only  to  those  which  are 
material  or  useful  to  the  physician  in  the  treatment  of  the  case. — De  Jong, 
v.  Erie  R.  Co.,  43  App.  Dlv.  427,  60  N.  Y.  Supp.  125. 

[p]  (N.  Y.  1902)  Under  Code  Civ.  Proc.  S  834,  providing  that  no  physician 
shall  disclose  any  information  which  he  acquired  in  attending  a  patient  which 
was  necessary  to  enable  him  to  act  in  his  professional  capacity,  where  plain- 
tiff claimed  that  he  was  injured  by  driving  into  a  hole  in  the  street  near  de- 
fendant's railroad  track,  the  surgeon  who  attended  him  should  be  permitted 
to  answer  the  question,  "Did  the  plaintiff  state  to  you  In  the  hospital  ambu- 
lance that  he  had  slipped  from  bis  wagon  while  trying  to  get  onto  it,  and  that 
the  wagon  ran  over  him?"  since  such  statement  could  have  no  bearing  on  the 
treatment  of  plaintiff  by  such  surgeon. — Grlebel  v.  Brooklyn  Heights  R,  Co., 
68  App.  Dlv.  204,  74  N.  Y.  Supp.  126. 

[q]  (N.  Y.  1905)  Under  Code  Civ.  Proc.  |  834,  providing  that  a  physician 
shall  not  be  allowed  to  disclose  information  which  he  acquired  In  attending  a 
patient  in  a  professional  capacity  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity,  admissions  made  by  an  injured  person  to  her  physician 
as  to  the  manner  in  which  the  injuries  were  caused  are  not  privileged,  al- 
though they  were  made  during  the  course  of  an  examination  of  the  injured 
person  by  the  physician,  unless  it  appears  that  the  Information  so  imparted 
to  the  physician  was  necessary  to  enable  him  to  act  in  that  capacity. — Benja- 
min V.  Village  of  Tupper  Lake,  110  App.  Dlv.  426.  97  N.  Y.  Supp.  512. 

[r]  (N.  Y.1907)  Code  Civ.  Proc.  S  834,  providing  that  a  physician  shall 
not  be  allowed  to  disclose  Information  which  he  acquired  in  attending  a  pa- 
tient in  a  professional  capacity,  '*and  which  was  necessary  to  enable  him  to 
act  in  that  capacity,"  does  not  prohibit  him  from  testifying  titiat  a  patient 
whose  hand  he  was  treating  told  him  that  she  carelessly  got  her  hand  into  a 
mangle,  since  such  Information  was  not  necessary  to  enable  him  to  treat  the 
hand.— Travis  v.  Haan,  119  App.  Dlv.  138,  103  N.  Y.  Supp.  973. 

[s]  (N.  C.  1908)  The  limitation  -that  the  communication,  to  be  privileged, 
must  be  necessary  to  enable  the  physician  to  prescribe,  etc.,  must  be  given 
effect;  and  in  an  action  for  personal  Injuries,  where  it  appeared  that,  when 
asked  how  he  received  the  injury,  plaintiff  replied  that  he  was  raising  the 
engine  with  a  jackscrew,  which  he  kicked  out,  causing  the  engine  to  roll  back 
on  his  arm,  etc.,  the  information  given  was  not  such  as  was  necessary  to  en- 
able the  physician  to  prescribe  or  act  for  plaintiff,  and  was  not  privileged.— 
Smith  V.  John  L.  Roper  Lumber  Co.,  147  N.  C.  62,  60  S.  E.  717. 

III.  Physical  Condition  and  Nature  of  Disease  ob  Atflxction. 

[a]  (D.  C.  1908)  In  view  of  section  1073,  Code  D.  C  (31  Stat.  1358,  c.  854), 
prohibiting  physicians  from  disclosing  any  information,  confidential  in  its  na- 
ture, which  they  shall  have  acquired  in  attending  a  patient,  without  the  con- 
sent of  the  patient  or  his  legal  representative,  it  is  not  error  for  the  trial 
court,  in  an  action  on  a  policy  of  life  insurance,  to  refuse  to  allow  a  physician 
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who  has  testified  generally  as  to  the  health  of  his  patient  during  the  period 
he  had  been  her  physician  to  answer  questions  propounded  by  defendant's 
counsel  in  regard  to  the  nature  of  the  disease  with  which  the  deceased  suf- 
fered, its  duration,  and  the  cause  of  death. — Prudential  Ins.  Co.  of  America  v. 
Lear,  31  App.  D.  C.  184. 

[b]  (Ga.  1842)  The  declarations  of  a  sick  negro  to  her  physician  are  inad- 
missible in  evidence,  except  as  to  the  disease  with  which  she  was  aflBicted  at 
the  time  of  the  conversation. — Brown  v.  Lester^  Geo.  Dec.  77,  pt  1. 

[c]  (Ind.  1887)  Under  Rev.  St  1881,  §  497,  subd.  4,  making  physicians  in- 
competent  to  testify  *'as  to  matters  communicated  to  them  as  such,  by  pa* 
tlents,  in  the  course  of  their  professional  business,*'  evidence  of  a  physician, 
in  an  action  to  recover  damages  for  personal  injuries,  that  he  visited  the 
plaintiff  and  examined  her  as  a  patient,  In  his  professional  capacity,  and  that 
he  found  no  evidence  of  any  injury  such  as  that  complained  of,  is  inadmissi- 
ble, unless  the  plaintiff  consents  or  otherwise  waives  the  privilege  granted 
by  such  section.— Williams  v.  Johnson,  112  Ind.  273,  13  N.  E.  872. 

[d]  (Iowa,  1900)  Under  CJode,  §  4608,  a  physician  cannot  testify  as  to  the 
nature  of  the  disease  with  which  the  patient  was  afflicted,  or  whether  he  had 
advised  the  patient  of  Its  nature. — Nelson  v.  Nederland  Life  Ins.  Co.,  81  N.  W. 
807. 

[el  (Iowa,  1904)  A  question  put  to  a  physician  as  to  the  condition  of  plain- 
tiff at  the  time  the  witness  attended  him  was  objectionable,  under  the  stat- 
ute, though  the  testimony  was  sought  to  be  elicited  for  the  purpose  of  im- 
peaching plaintiff  as  a  witness. — Battis  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  100  N. 
W.  543. 

[f]  (Mich.  1870)  Under  Comp.  Laws,  f  4323,  forbidding  a  physician  from 
disclosing  any  information  which  he  may  have  acquired  in  attending  a  per- 
son in  his  professional  capacity,  a  physician  was  not  competent,  in  an  action 
for  divorce,  to  testify  that  the  husband  had  a  venereal  disease,  it  not  appear- 
ing that  the  physician  had  any  information  except  such  as  he  had  acquired 
in  a  professional  capacity. — Briggs  v.  Briggs,  20  Mich.  34. 

[g]  (Mich.  1882)  In  a  chancery  case,  where  testimony  was  taken  before  a 
commissioner,  an  attempt  was  made  to  impeach  the  character  of  one  of  the 
parties,  and  a  physician  testified  that  he  had  attended  upon  a  woman  who 
had  a  private  disease,  and  who  was  said  to  have  been  employed  in  the  family 
of  this  party.  Heldt  that  the  physician  grossly  violated  the  rules  of  profes- 
sional ethics,  and  Ck)mp.  Laws,  §  5943,  which  prohibits  physicians  from  reveal- 
ing facts  concerning  their  patients;  that  the  commissioner  should  have  re- 
fused to  take  testimony  given  in  such  plain  violation  of  law. — Storrs  v.  Scou- 
gale,  48  Mich.  387,  12  N.  W.  502. 

[hi  (Mich.  1887)  In  an  action  upon  a  life  policy,  deceased  having  stated  in 
her  application  that  she  had  been  treated  for  typhoid  fever  by  Dr.  H.,  it  was 
error  to  preclude  Dr.  H.  from  testifying  as  to  whether  he  had  treated  her  for 
typhoid  fever,  on  the  ground  that  It  was  a  matter  of  privilege,  on  which  the 
plaintiff  could  insist. — Brown  v.  Metropolitan  Life  Ins.  Co.,  65  Mich.  306,  32 
N.  W.  610,  8  Am.  St.  Rep.  894. 

[II  (Mich.  1897)  In  an  action  for  personal  Injuries,  plaintiff's  physician 
could  not  testify,  over  her  objection,  to  what  ailment  he  had  treated  her  for 
prior  to  the  accident;  the  communication  being  privileged,  under  How.  Ann. 
St  I  7516.— Lammiman  v.  Detroit  Citizens'  St.  Ry.  Co.,  71  N.  W.  153. 

Ul  (Mich.  1899)  Where  assured  states,  in  his  application  for  insurance, 
that  a  certain  physician  treated  him  for  a  certain  disease,  and  the  latter  tes- 
tifies that  all  the  information  he  had  as  to  diseases  of  assured  was  obtained 
while  acting  as  his  physician,  the  physician's  testimony  as  to  treating  assured 
for  any  other  diseases  than  that  stated  is  incompetent,  under  How.  Ann.  St 
S  7516,  prohibiting  a  physician  from  disclosing  any  information  acquired  while 
attending  any  patient  and  which  was  necessary  to  enable  him  to  prescribe  for 
Boch  patient. — Jones  v.  Preferred  Bankers'  Life  Assur.  Co.,  79  N.  W.  204. 

[kl  (Mo.  1887)  Rev.  St  §  4017,  makes  a  physician  incompetent  to  testify 
"concerning  any  information  which  he  may  have  acquired  from  any  patient 
while  attending  him  in  a  professional  character,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for  such  patient  as  a  physician,  or  do  any 
act  for  film  as  a  surgeon.*'    Held  that,  in  an  action  for  personal  injuries  caused 
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by  a  defectiye  sidewalk,  a  physician  who  was  called  to  treat  plaintiff  after 
the  accident  was  incompetent  to  show  that  plaintiff  had  been  drinking. — 
Kling  T.  City  of  Kansas,  27  Mo.  App.  231. 

[1]  (Mo.  1900)  Under  Rev.  St.  1809.  f  4659,  providing  that  a  physician  or 
surgeon  shall  be  incompetent  to  testify  concerning  any  information  which  he 
may  have  acquired  from  any  patient  while  attending  him  in  a  professional 
character,  which  information  was  necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician,  a  physician  who  had  been  called  to  attend  plain- 
tiff at  the  time  of  her  injury  cannot  be  asked  what  was  the  matter  with  her 
at  that  time. — ^James  v.  City  of  Kansas  City,  85  Mo.  App.  20. 

[m]  (Mo.  1905)  In  an  action  for  injuries  to  an  employ^  It  is  proper  to  ex- 
clude the  testimony  of  plaintiff's  physician  as  to  the  condition  in  which  he 
found  plaintiff  soon  after  the  Injury,  plaintiff  claiming  such  knowledge  of  the 
witness  to  be  privileged. — Lackland  v.  Lexington  Coal  Min.  Oo.  (App.)  85  S. 
W.  397. 

[n]  (Mo.  1905)  Under  Rev.  St.  1899.  $  4659,  providing  that  a  physician  or 
surgeon  shall  be  incompetent  to  testify  concerning  any  information  which  he 
may  have  acquired  from  a  patient  while  attending  him  in  a  professional  char- 
acter, and  which  information  was  necessary  to  enable  him  to  prescribe  for 
the  patient,  in  an  action  for  personal  injuries,  it  was  proper  to  sustain  an  ob- 
jection to  a  question  put  to  a  physician  who  had  attended  plaintiff  as  to  what 
she  told  him  concerning  her  condition  and  what  disease  he  prescribed  for. — 
Glasgow  V.  Metropolitan  St.  Ry.  Co.,  191  Mo.  347,  89  a  W.  915. 

[o]  (N.  Y.  1859)  Testimony  of  a  physician  as  to  the  nature  of  his  patient*s 
disease,  and  Its  mode  of  treatment,  introduced  ta  prove  the  value  of  his  serv- 
ices, is  not  Incompetent  as  involving  a  disclosure  of  confidential  commimica- 
tions.— Kendall  v.  Grey,  2  Hilt  300. 

[p]  (N.  Y.  1877)  A  physician  cannot  testify  as  to  the  condition  of  deceased 
from  information  acquired  upon  examination  necessary  to  enable  the  physi- 
cian to  prescribe  for  him. — Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256,  25 
Am.  Rep.  182. 

[q]  (N.  Y.  1887)  Under  Code  CJiv.  Proc.  $  834,  providing  that  a  physician 
''shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in  attend- 
ing a  patient  in  a  professional  capacity,  and  which  was  necessary  to  enable 
him  to  act  in  that  capacity,"  the  affidavit  of  the  physician  of  a  person  who  is 
charged  with  being  an  habitual  drunkard  cannot  be  read  in  support  of  an 
application  for  the  appointment  of  a  committee. — In  re  Hoyt,  20  Abb.  N.  C. 
162. 

[r]  (N.  Y.  1888)  In  an  action  for  personal  injuries  necessitating  the  ampu- 
tation of  plaintiff's  leg.  the  question  asked  the  physician  who  performed  the 
operation  "What  was  the  condition  of  plaintiff's  leg  at  that  time?"  was  prop- 
erly excluded.— Jones  v.  Brooklyn,  B.  &  W.  B.  R.  Co.  (City  Ct.  Brook.)  3  N. 
Y.  Supp.  253,  judgment  affirmed  (1890)  121  N.  Y.  683,  24  N.  E.  1098. 

fs]  (N.  Y.  1890)  A  physician  examined  as  a  judgment  debtor  in  supplemen- 
tary proceedings  cannot  be  required  to  deliver  up  to  the  receiver  his  original 
books  of  account,  containing  information  received  while  attending  his  patients, 
showing  the  nature  of  their  maladies,  under  Cbde  Civ.  Proc.  S  834.  forbidding 
physicians  to  make  such  disclosures;  a  list  of  the  accounts  having  been  al- 
ready furnished  the  receiver. — Kelly  v.  Levy  (CJlty  Ct.  N.  Y.)  8  N.  Y.  Supp. 
849. 

[t]  (N.  Y.  1891)  The  physician  who  attended  testator  was  competent  to  tes- 
tify as  to  his  condition  at  the  time  of  a  certain  transaction,  where  the  physi- 
cian further  stated  that  the  information  which  he  obtained  while  attending 
testator  was  not  such  as  was  necessary  to  enable  him  to  act  professionally, 
and  that  testator's  condition  was  such  that  any  person  of  ordinary  intelligence 
could  have  understood  It — Herrington  v.  Winn,  60  Hun,  235,  14  N.  Y.  Supp. 
612,  20  Civ.  Proc.  R.  32a 

[u]  (N.  Y.  1904)  A  few  months  after  insured  had  represented  in  her  appli- 
cation that  she  was  not  pregnant,  she  gave  birth  to  a  stillborn  child.  In  an 
action  on  the  policy  the  physician  who  attended  assured  testified  that  what- 
ever he  learned,  he  learned  in  his  professlcmal  capacity  to  enable  him  to  treat 
the  case.  Held  that,  though  he  also  testified  that  he  could  diagnose  the  case 
without  seeing  the  child,  he  could  not  testify  as  to  what  period  of  gestation 
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had  elapeed  before  the  birth  of  the  child. — Van  Bergen  v.  Catholic  Relief  & 
Beneficiary  Ass'n,  99  App.  Dlv.  72,  91  N.  Y.  Supp.  362. 

IV.  Mental  Capacity  or  Condition. 

[a]  (Cal.1901)  Under  Code  Civ.  Proc.  §  1881,  providing  that  a  physician 
cannot  be  examined  as  a  witness  In  a  civil  action  without  the  consent  of  his 
patient  as  to  any  information  acquired  In  attending  the  patient,  a  physician 
called  as  a  witness  by  the  contestants  of  the  patient's  will  cannot  answer  ques- 
tions based  on  lnfoi*mation  gained  while  attending  the  testator,  tending  to 
show  that  his  patient  had  not  mental  capacity  to  make  a  will  at  the  time  a 
codicil  was  executed,  though  he  acted  as  scrivener  In  drawing  the  original 
will.— In  re  Nelson's  Estate,  132  Cal.  182,  64  Pac.  294. 

[b]  (Cal.  1909)  Under  Code  Civ.  Proc.  |  1881,  subd.  4,  a  physician  who  had 
attended  testator  professionally,  was  Incompetent,  in  the  contest  of  testator's 
will,  to  testify,  as  to  the  nature  of  the  disease  from  which  testator  was  suf- 
fering, its  duration,  whether  testator  was  rational,  and  whether  he  had  suf- 
ficient mental  capacity  to  make  a  will ;  all  the  information  being  acquired  In 
attending  testator  in  his  professional  capacity.— In  re  Bndan's  Estate,  104 
Pac.  442. 

[c]  (Ind.  1904)  Where  a  statute  disqualified  physicians  from  testifying  as 
to  any  matter  communicated  to  them  by  patients  in  the  course  of  their  pro- 
fessional business,  a  physician  who  attended  testator  in  his  last  illness  was 
disqualified  from  testifying  in  regard  to  communications  made  to  him  by  his 
patient,  or  facts  learned  by  him  in  the  course  of  his  treatment,  in  a  will  con- 
test betwe^i  testator's  heirs  on  an  issue  of  testamentary  capacity. — ^Towles  v. 
McCurdy,  71  N.  B.  129. 

[d]  (Iowa,  1900)  In  an  action  between  appointees  of  a  decedent  as  benefi- 
ciaries of  an  insurance  policy,  decedent's  physician  cannot  be  examined  as  to 
communications  made  by  him  as  to  his  mental  condition,  since  Code,  §  4608, 
makes  such  communications  privileged. — Shuman  v.  Supreme  Lodge  Knights 
of  Honor,  81  N.  W.  717. 

[e]  (Iowa,  1904)  Code,  S  4608.  provides  that  ho  practicing  physician  shall 
be  allowed  to  disclose  any  confidential  communication  properly  Intrusted  to 
him  in  his  professional  capacity,  and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  office.  Held  that,  in  an  action  for  injuries,  an 
objection  to  a  question  put  to  a  physician,  who  had  attended  plaintiff,  as  to 
whether  he  found  plaintiff  conscious  or  unconscious  at  the  time  he  attended 
him,  and  whether  plaintiff  talked  to  persons  In  an  intelligent  way,  was  prop- 
erly sustained.— Battis  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  100  N.  W.  543. 

[f]  (N.  Y.  1887)  The  testimony  of  a  testatrix's  physician  is  incompetent  on 
the  question  of  her  testamentary  capacity. — In  re  Hannah,  11  N.  Y*.  St  Rep. 
807. 

[g]  (N.  Y.  1906)  In  proceedings  to  revoke  the  probate  of  a  will  on  the 
ground  that  testatrix  was  mentally  incompetent,  petitioner  was  permitted  to 
prove  by  physicians  who  had  attended  the  mother  and  brother  of  testatrix  in 
a  professional  capacity,  and  whose  knowledge  was  obtained  by  attending  such 
persons,  that  both  the  mother  and  the  brother  had  been  afflicted  with  general 
paresis.  Held  that,  under  Code  Civ.  Proc.  f §  834,  836.  the  testimony  was  privi- 
leged; the  fact  that  it  related  to  patients  not  parties  to  the  proceedings  and 
who  were  dead  at  the  time  not  taking  it  out  of  the  prohibition  of  the  statute. 
Order  (1905)  100  App.  Dlv.  512,  91  N.  Y.  Supp.  1104,  reversed.— In  re  Myer's 
Will,  184  N.  Y.  54,  76  N.  B.  920,  35  Civ.  Proc.  R.  329. 

[h]  (N.  Y.  1906)  Under  Code  Civ.  Proc.  §  834,  prohibiting  a  physician  from 
disclosing  any  Information  acquired  in  attending  a  patient  in  a  professional 
capacity,  a  physician  who  attended  a  testator  In  a  professional  capacity  is  not 
competent  to  testify  In  proceedings  for  the  probate  of  his  will  on  the  ques- 
tloii  of  the  mental  capacity  of  the  testator. — In  re  Preston's  Will,  113  App. 
Div.  732,  99  N.  Y.  Supp.  812;   Wells  v.  Preston,  Id. 

[11  (Utah,  1908)  Under  Rev.  St  Utah  1898,  S  3414,  subd.  4,  providing  that 
a  physician  or  surgeon  cannot,  without  the  consent  of  his  patient,  be  exam- 
ined in  a  dvil  action  as  to  any  information  acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  prescribe  or  act  for  the  patient,  physi- 
cfans  who  att^ided  testator  before  his  death  are  disqualified  from  expressing, 
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In  a  contest  over  testator's  will,  their  opinion  of  his  sanity  at  the  time  of  its 
execution. — In  re  Van  Alstine's  Estate,  26  Utah,  193,  72  Pac.  942;  Ewing  v. 
Van  Alstine,  Id. 

y.  Oause  of  Injuries  ob  Death. 

[a]  (U.  S.  1885)  Statements  in  a  proof  of  death  as  to  the  previous  com- 
plaints and  ailments  of  the  insured,  made  by  his  physician,  are  privileged  com- 
munications within  the  meaning  of  the  Indiana  statute,  and  not  admissible 
to  show  that  the  answers  made  to  certain  questions  in  the  application  for  in- 
surance were  false. — Dreier  v.  Continental  Life  Ins.  Co.  (C.  C.)  24  Fed.  670. 

[b]  (Ind.  1890)  A  physician  who  dresses  the  wounds  of  a  man  Injured  by 
an  accident  cannot  testify  as  to  statements  as  to  the  cause  of  the  accident, 
made  to  him  by  his  patient  while  being  so  treated. — Pennsylvania  Co.  v.  Mari- 
on, 123  Ind.  415,  23  N.  E.  973,  7  L.  R.  A.  687,  18  Am.  St.  Rep.  330. 

[c]  (Iowa,  1884)  The  answer  of  a  party  injured  by  the  negligent  starting 
of  a  railroad  train,  made  in  response  to  a  question  by  the  attending  physician 
as  to  how  the  accident  occurred,  is  a  privileged  communication.— Raymond  v. 
Burlington,  C.  R.  &  N.  Ry.  Co.,  65  Iowa,  152,  21  N.  W.  495. 

[d]  (Iowa,  1900)  CJode,  $  4608,  does  not  apply  to  an  affidavit  of  assured** 
physician  showing  the  cause  of  death  and  the  period  of  decedent's  sickness, 
which  was  furnished  to  the  insurance  company  with  proofs  of  death,  and  in- 
troduced by  it  as  an  admission  by  plaintiffs  of  its  contents. — Nelson  v.  Neder- 
land  Life  Ins.  Co.,  81  N.  W.  807. 

[el  (Mich.  1906)  Under  Comp.  Laws,  §  4617,  providing  that  all  certificates 
of  death  shall  be  prima  facie  evidence  of  the  facts  recorded  therein,  duly 
filed  certificates  of  death  are  competent  evidence,  as  showing  the  cause  of 
death  as  stated  therein,  though  section  10,181  prohibits  a  physician  from  dis- 
closing information  professionally  acquired. — Krapp  v.  Metropolitan  Life  Ins. 
Co.,  143  Mich.  369,  106  N.  W.  1107. 

[f]  (Neb.  1902)  A  certificate  as  to  cause  of  death,  signed  by  attending  physi- 
cian, and  filed  with  board  of  health,  is  inadmissible  to  establish  a  fact  which 
would  not  be  admissible  if  testified  to  by  physician  against  a  party,  because 
of  its  privileged  character. — Sovereign  Camp  of  Woodmen  of  the  World  v. 
Grandon,  89  N.  W.  448. 

[gl  (N.  Y.  1900)  Code,  §  834,  declares  that  a  physician  shall  not  disclose 
information  acquired  in  his  professional  capacity.  Laws  1897,  c.  378,  f  1172, 
provides  that  copies  of  the  records,  books,  and  papers  constituting  part  of 
the  archives  of  the  board  of  health  shall  be  presumptive  evidence  of  the  facts 
recited.  Held,  in  a  suit  on  a  benefit  certificate,  that,  as  the  latter  section  was 
local  in  its  cpplication,  and  not  clearly  incompatible,  the  Code  provision  was 
not  repealed  by  implication,  and  hence  a  physician's  certificate,  though  part 
of  the  archives  of  the  board,  was  inadmissible  to  show  that  the  insured's  aunt 
had  died  of  consumption,  contrary  to  the  warranty  contained  in  the  insured's 
application.  Judgment  (Sup.  1898)  54  N.  Y.  Supp.  1023,  affirmed.— Davis  v. 
Supreme  Lodge  Knights  of  Honor,  165  N.  Y.  159,  58  N.  E.  891,  31  Civ.  Proc. 
R.  29a 

[h]  (N.  Y.  1904)  Code  C^v.  Proc.  §  834,  provides  that  physicians  shall  not 
be  allowed  to  disclose  information  acquired  in  attending  a  patient  in  a  pro- 
fessional capacity.  Section  955  declares  that  all  maps,  surveys,  and  official 
records  on  file  in  any  of  the  departments  of  the  city  of  New  York,  the  health 
department  included,  "sh-all  be  presumptive  evidence  of  their  contexts,  and 
shall  be  receivable  in  evidence  in  any  of  the  courts  of  the  state  in  any  con- 
troversy pending  therein  between  any  parties."  Held  not  the  legislative  Intent 
to  make  death  certificates  competent  as  evidence  in  actions  between  private 
parties.  Judgment  (1902)  77  App.  Div.  215,  79  N.  Y.  Supp.  13,  affirmed. — ^Robin- 
son V.  Supreme  Commandery,  United  Order  of  the  Golden  Cross  of  the  Worlds 
177  N.  Y.  564,  69  N.  B.  1130. 

[i]  (N.  Y.  1904)  In  an  action  on  a  life  insurance  policy  defendant  alleged 
that  insured,  before  the  issue  of  the  policy,  had  had  an  attach  of  apoplexy^ 
which  he  concealed  from  the  insurer.  The  proofs  of  death  contained  a  certif- 
icate of  the  attending  physician  of  the  insured  stating  that  the  cause  of  death 
was  apoplexy,  and  that  the  physician  had  attended  the  insured  at  the  time 
of  the  alleged  prior  attack.    Held  that,  while  the  beneficiary  may  show  that 


NOTE  TO  MISSOURI  PAa  RY.  CO.  V.  CASTLE.  137 

the  certificate  statement  as  to  the  prior  attack  of  apoplexy  was  false,  the 
physician  was  Incompetent  to  testify  In  support  of  his  certificate  mider  Code 
Civ.  Proc  S  834,  relating  to  information  acquired  in  professional  capacity. — 
Becker  y.  Metropolitan  Life  Ins.  Co.,  43  Misc.  Rep.  99,  87  N.  Y.  Supp.  980. 

[j]  (N.  Y.  1904)  In  an  action  on  a  life  insurance  policy,  the  certificate  of 
the  attending  physician,  having  been  delivered  by  the  plaintiff  to  the  defend- 
ant as  a  part  of  the  proofs  of  death,  was  not  privileged,  but  competent  evi- 
dence on  the  trial  as  an  admission  against  interest— Carmlchael  v.  John  Han- 
cock Mut  Life  Ins.  Co.,  45  Misc.  Rep.  597,  90  N.  Y.  Supp.  1033. 

VI.  Criminal  Acts  ob  Tbansactions. 

[a]  (Ind.  1860)  In  an  action  for  the  seduction  of  a  married  woman,  a  physi- 
cian cannot,  under  our  statute,  be  allowed  to  disclose  a  confession  by  the  wife 
of  her  previous  adulteries. — Harris  v.  Rupel,  14  Ind.  209. 

[b]  (Ind.  1896)  In  a  bastardy  case,  it  was  not  error  to  deny  defendant  a 
continuance  on  account  of  the  absence  of  a  witness  who  is  a  physician,  and 
would  testify  that  relatrix  called  on  him  in  his  professional  capacity,  in  com- 
pany with  a  man  other  than  defendant,  and  desired  to  be  relieved  of  the  child, 
and  that  he  made  no  attempt  to  relieve  her  of  the  child,  since  what  such 
physician  learned  was  privileged  and  Inadmissible. — ^Post  v.  State,  14  Ind. 
App.  452,  42  N.  E.  1120. 

[cl  (Ind.  1903)  Under  Bums'  Rev.  St.  1901,  §  505,  providing  that  physicians 
are  not  competent  witnesses  as  to  matters  communicated  to  them  as  such  by 
patients  in  the  course  of  their  professional  advice  or  business,  a  request  by  a 
woman  to  a  physician  to  commit  an  abortion,  and  her  statements  to  him  that 
defendant,  by  whom  she  was  pregnant,  had  advised  her  not  to  commit  the 
abortion,  and  had  offered  to  marry  her,  were  not  privileged,  but  were  admissi- 
ble in  contradiction  of  the  dying  declarations  of  the  woman  charging  defend- 
ant with  advising  the  commission  of  the  abortion. — Seifert  v.  State,  67  N.  E. 
100. 

[d]  (Iowa,  1896)  Communications  from  one  physician  to  another,  made  to 
secure  the  aid  of  the  latter  in  the  commission  of  an  abortion,  are  not  privi- 
leged.—State  V.  Smith,  68  N.  W.  428. 

[e]  (Iowa,  1897)  In  an  action  against  a  city  for  Injuries  caused  by  a  defect- 
ive sidewalk,  evidence  of  plaintiff's  physicians  regarding  her  condition,  and 
the  Information  obtained  while  treating  her.  when  called  as  witnesses  for  de- 
fendant, is  within  the  prohibition  of  Code  1873,  §  3643,  providing  that  no  physi- 
cian shall  be  allowed  to  disclose  any  confidential  communication  properly  in- 
trusted to  him  in  his  professional  capacity,  and  necessary  and  proper  to  en- 
able him  to  discharge  the  functions  of  his  office  according  to  the  usual  course 
of  practice. — Baxter  v.  City  of  Cedar  Rapids,  103  Iowa,  599,  72  N.  W.  790. 

[f]  (Iowa,  1900)  In  an  action  for  injuries  from  a  defective  street,  defendant 
dty  Bought  to  show  by  plaintiff's  attending  physician  that  at  the  time  of  treat- 
ment for  his  injury  he  was  also  treated  for  delirum  tremens.  Held,  that  the 
evidence  was  properly  excluded,  since  facts  learned  by  the  physician  in  at- 
tending his  patient  are  in  the  nature  of  privileged  communications,  within 
Code,  §  4608,  relieving  witnesses  from  testifying  concerning  such  communica- 
tions.—Finnegan  V.  City  of  Sioux  City,  83  N.  W.  907. 

[g]  (Iowa,  1901)  On  trial  for  murder,  Code,  f  4608,  providing  that  no  physi- 
cian or  surgeon  who  obtains  information  by  reason  of  his  employment  shall 
be  allowed  to  disclose  any  confidential  communication  intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to  aid  him,  did  not  prevent  a 
surgeon,  who  was  called  to  attend  deceased  shortly  before  her  death,  from  tes- 
tifying that  she  was  suffering  from  wounds  which  he  believed  she  had  receiv- 
ed in  an  attempt  to  perform  a  criminal  operation. — State  v.  Grimmell,  88  N. 
W.  342. 

[h]  (Mich.  1891)  In  an  action  for  assault  and  battery  defendant  may  Intro- 
duce as  witnesses  the  physicians  who  attend  plaintiff,  and  prove  the  fact  of 
such  attendance,  but  they  cannot  testify  as  to  her  condition  where  their 
knowledge  was  acquired  in  their  professional  capacity,  since  How.  St  S  751^ 
prohibits  a  physician  from  disclosing  any  information  which  he  may  have 
acquired  in  attending  a  patient  in  his  professional  capacity.-— Cooley  t.  Foltz, 
85  Mich.  47,  48  N.  W.  176. 
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[I]  (Midi.  1897)  Evidence  ot  the  attending  physician  that  the  complainant 
In  bastardy  told  him  who  was  the  father  of  her  child  was  not  inadmissible 
as  a  confidential  communication,  within  How.  Ann.  St  {  7516^  prohibiting  dis- 
closures of  information  necessary  to  enable  witness  to  prescribe  as  physician 
or  do  any  act  as  a  surgeon. — ^People  v.  Cole,  71  N.  W.  455. 

[J]  (Minn.  1905)  Professional  communications  are  not  privileged  if  made  in 
furtherance  of  a  criminal  purpose,  but  are  properly  excluded  when  the  facts 
sought  to  be  proven  were  only  remotely  relevant  to  the  Issue. — ^McKenzle  v. 
Banks,  94  Minn.  496,  103  N.  W.  497. 

[k]  (Mont.  1877)  The  provision  of  Cod.  St  p.  125,  $  450,  that  a  physician 
shall  not  testify,  without  the  consent  of  the  patient,  as  to  any  information  he 
may  have  acquired  while  attending  the  same,  held  not  to  exclude  testimony 
of  a  physician,  on  trial  of  a  patient  for  Incest,  that  one  of  the  defendants  had 
stated  to  him  that  they,  the  defendants,  had  had  sexual  Intercourse. — ^Terri- 
tory V.  Corbett,  3  Mont  50. 

[1]  (N.  Y.  1839)  A  physician,  consulted  by  a  seducer  as  to  the  means  of 
producing  an  abortion,  is  not  privileged  from  testifying. — Hewitt  v.  Prime,  21 
Wend.  79. 

[ml  (N.  Y.  1873)  In  an  action  for  divorce,  upon  the  .ground  of  adultery,  a 
physician  testified  to  certain  circumstances  and  conversations  tending  to  es- 
tablish the  fact  of  adultery,  and  stated  that  he  derived  his  Information'  from 
the  defendant  as  a  patient.  In  professional  confidence.  Held,  that  the  testi- 
mony of  witness  was  inadmissible,  under  the  statute  forbidding  the  disclosure 
by  a  physician  of  professional  communications.  2  Rev.  St  p.  406,  S  73. — Hunn 
V.  Hunn,  1  Thomp.  &  C.  499. 

[n]  (N.  Y.  1889)  Defendant  was  indicted  for  manslaughter  in  aiding  a  wo- 
man to  produce  a  miscarriage.  He  entered  the  oflJce  of  a  physician,  and  stat- 
ed that  the  woman  in  question  was  very  sick,  and  that  the  physician  must 
come  at  once.  On  the  physician's  saying,  in  answer  to  a  question,  that  he 
would  like  to  know  what  the  difficulty  was  before  leaving  the  office,  as  such 
knowledge  would  enable  him  to  provide  himself  with  the  proper  remedies,  de- 
fendant Informed  him  that  the  woman  was  about  three  months  advanced  in 
pregnancy;  that  she  inserted  a  catheter  into  her  womb,  and  that  defendant 
then  blew  into  it ;  that  he  did  so  because  the  same  process  had  proved  suc- 
cessful on  a  former  occasion.  Held,  that  such  statements  to  the  physician 
were  privileged. — People  v.  Brower,  53  Hun,  217,  6  N.  Y.  Supp.  730,  7  N.  Y. 
Or.  R.  292. 

[ol  (N.  Y.  1893)  On  a  trial  of  accused  for  murder  of  his  wife,  evidence  by 
the  uncle  of  the  deceased,  that  as  her  physician  he  removed  a  dead  foetus  of 
five  months*  formation,  and  that  defendant  said  he  had  performed  two  op- 
erations on  his  wife,  and  supposed  everything  was  removed,  is  not  incompe- 
tent as  privileged  communications. — People  v.  Harris,  136  N.  Y.  423,  33  N. 
B.  65. 

[pi  (N.  Y.  1900)  Code  Civ.  Proc.  {  834,  provides  that  a  physician  shall  not 
be  allowed  to  disclose  any  information  acquired  in  attending  a  patient  in  a 
professional  capacity.  Held^  in  a  prosecution  for  the  murder  of  a  patient  by 
poisoning,  that  evidence  of  a  physician  attending  the  patient  that  she  was 
addicted  to  the  excessive  use  of  morphine,  which  continued  to  about  the  time 
of  her  death,  was  admissible. — People  v.  Benham,  30  Misc.  Rep.  466,  63  N.  Y. 
Supp.  923,  14  N.  Y.  Cr.  R.  434. 

[ql  (N.  Y.  1904)  In  a  proceeding  by  the  people  on  the  relation  of  the  moth- 
er of  a  bastard  child  against  the  putative  father  for  an  order  of  filiation,  Code 
Civ.  Proc.  {  834,  forbidding  a  physician  from  disclosing  any  Information  which 
he  acquired  in  a  professional  capacity,  and  which  was  necessary  to  enable  him 
to  act  in  that  capacity,  does  not  render  a  physician  incompetent  to  testify  as 
to  whether  the  mother  of  the  child,  prior  to  its  birth.  In  a  consultation  with 
the  witness,  made  a  charge  against  any  person  as  being  the  cause  of  her  con- 
dition.—People  v.  Abrahams,  96  App.  Div.  27,  88  N.  Y.  Supp.  924. 
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(172  Fed.  305.) 

OAKES  et  al.  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  2,  1909.) 

No.  2,797. 

1.  IiYDiARS  (S  13*) — Right  to  Share  in  Tribal  Property. 

Originally  the  test  of  the  right  of  individual  Indians  to  share  in  tribal 
lands  and  other  tribal  property  was  existing  membership  In  the  tribe ;  but 
this  rule  has  been  so  broadened  by  Act  March  3,  1875,  c.  131,  §  15,  18  Stat. 
420  (U.  S.  Ck>mp.  St.  1901,  p.  1419),  and  Act  Feb.  8.  1887,  c.  119,  S  6,  24 
Stat.  390,  and  other  acts,  as  to  place  individual  Indians  who  have  abandon- 
ed tribal  relations,  once  existing,  and  have  adopted  the  customs,  habits, 
and  manners  of  civilized  life,  upon  the  same  footing  In  respect  of  this 
right  as  though  they  had  maintained  their  tribal  relations. 

[EkL  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  §  13.*] 

2.  Indians  (§  13*) — Act  January  14,  1889,  Relating  to  CJhippewas  in  Min- 

nesota—Interpretation. 

Act  Jan.  14,  1889,  c.  24,  25  Stat  642,  relating  to  the  cession  of  part  ot 
the  Chippewa  reservations  in  Minnesota  and  to  the  allotment  In  severalty 
of  the  remainder,  does  not  expressly  or  by  necessary  implication  displace 
the  saving  provisions  of  the  acts  of  1875  and  1887,  above  named,  whereby 
individual  Indians  who  have  abandoned  tribal  relations,  once  existing, 
and  have  adopted  the  customs,  habits,  and  manners  of  civilized  life,  are 
accorded  the  same  right  to  share  in  tribal  property  as  though  they  had 
maintained  their  tribal  relations ;  nor  does  it  render  those  provisions  less 
applicable  to  the  (Hiippeivas  in  Minnesota  than  to  other  Indians. 

[Ed.  Note. — ^For  other  cases,  see  Indians,  Dec.  Dig.  {  13.*] 

3.  Indians  (§  13*) — ^Acr  June  7,  1897,  Relating  to  Rights  of  Children  of 

Mixed  Blood. 

Act  June  7,  1897,  c.  3,  80  Stat.  62,  relating  to  the  rights  of  children  of 
a  white  man  and  an  Indian  woman  In  tribal  property,  does  not  embrace  the 
children  of  a  mother  who  was  living  at  the  time  of  Its  passage  and  was 
not  then  recognized  by  the  tribe  as  one  of  its  members. 

[Fid.  Note. — For  other  cases,  see  Indians,  Dec.  Dig.  f  13.*] 

4.  Suit  to  Enforce  Right  to  Allotment— Parties. 

Qua}re:  Whether  in  a  suit  against  the  United  States  under  Act  Feb.  6, 
1901,  c  217,  31  Stat  760,  to  enforce  a  right  to  an  allotment  of  specified 
land,  which  has  been  allotted  to  another  Indian,  a  decree  displacing  or 
annulling  the  existing  allotment  lawfully  can  be  rendered,  without  making 
the  allottee  a  party  and  giving  him  an  opportunity  to  defend. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Harvey  S.  Clapp  (C.  B.  Miller,  on  the  brief),  for  appellants. 
Charles  C.  Houpt,  U.  S.  Atty. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
AMIDON,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  By  their  suit  commenced  and 
prosecuted  under  Act  Feb.  6,  1901,  c.  217,  31  Stat.  760,  the  appel- 
lants asserted  that  they  were  entitled  to  have  allotted  to  them  in 
severalty,  under  Act  Jan.  14,  1889,  c.  24,  25  Stat.  642,  certain  specified 
lands  in  the  White  Earth  Indian  reservation  in  Minnesota,  that  their 
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applications  for  such  allotments  had  been  unlawfully  denied  by  the 
officers  charged  with  the  allotment  of  the  lands  in  that  reservation, 
and  therefore  that  they  were  entitled  to  a  decree  reco^izin^  and  en- 
forcing their  rights  to  such  allotments.  Upon  the  final  hearing  the 
Circuit  Court,  being  of  opinion  that  none  of  the  appellants  came  with- 
in the  terms  of  the  act  of  1889,  entered  a  decree  dismissing  the  bill, 
and  an  appeal  has  brought  the  case  here.  The  facts  established  by  the 
proofs  are  as  follows : 

The  appellants  are  descendants  of  Margaret  Beaulieu,  a  full-blood 
Mississippi  Chippewa,  who  was  enrolled  and  recognized  during  all  her 
life  as  a  member  of  that  tribe  and  was  living  upon  the  tribal  reserva- 
tion at  White  Earth  at  the  time  of  her  death  in  1877.  Jane  B.  Oakes, 
one  of  the  appellants,  is  a  daughter  of  Margaret  Beaulieu,  was  by 
birth  a  member  of  the  same  tribe,  and  was  enrolled  and  recognized  as 
such  from  the  time  of  her  birth  until  1849.  In  1829,  while  she  was 
attending  a  mission  school,  she  married  a  Mr.  Oakes,  a  white  man, 
and  they  lived  at  a  trading  post  in  the  Chippewa  country  until  1849. 
In  that  year  they  moved  to  Ft.  Ripley  on  the  Mississippi,  and  the  next 
year  to  St.  Paul,  where  Mr.  Oakes  engaged  in  the  banking  business 
until  the  time  of  his  death  in  1879.  Jane  B.  Jones,  another  of  the 
appellants,  is  a  daughter  of  Mrs.  Oakes,  was  born  in  the  Chippewa 
country  in  1841,  and  was  enrolled  and  recognized  as  a  member  of  the 
Mississippi  Chippewa  tribe  until  1849,  when  her  parents  took  her  to 
Ft.  Ripley  and  then  to  St.  Paul.  She  grew  to  womanhood  in  the  latter 
place  and  has  been  married  twice,  each  time  to  a  white  man.  Jane 
Andrews  and  Cornelia  Van  Etten  Bent,  the  remaining  appellants,  are 
daughters  of  Mrs.  Jones  by  her  first  husband.  They  were  bom  and 
reared  in  St.  Paul,  never  were  enrolled  or  recognized  as  members  of 
the  tribe,  and  are  married  to  white  men.  After  the  Oakes  family 
moved  to  St.  Paul,  Mrs.  Oakes  and  Mrs.  Jones  abandoned  their  former 
tribal  relations,  adopted  the  customs,  habits,  and  manners  of  civ- 
ilized life,  and  ceased  to  be  recognized  as  members  of  the  tribe.  Some- 
times they  exchanged  visits  with  members  of  the  tribe;  but  these 
visits  did  not  occur  often,  and  were  confined  to  relatives.  The  appel- 
lants were  all  residents  of  St.  Paul  when  the  act  of  1889  was  passed, 
and  shortly  thereafter  they  asserted  that  they  were  entitled  to  allot- 
ments thereunder.  In  1894  the  names  of  Mrs.  Oakes  and  Mrs.  Jones 
were  placed  upon  a  supplemental  census  of  White  Earth  Mississippi 
Chippewas  by  the  chairman  of  the  commission  charged  with  making 
a  census  and  allotments  under  the  act  of  1889,  and  the  next  year  their 
names  were  dropped  from  the  census ;  but  the  circumstances  in  which 
these  acts  were  done  are  not  disclosed.  In  1905,  before  applying  for 
allotments  of  specific  lands,  Mrs.  Oakes  and  Mrs.  Jones  removed  to 
and  took  up  their  residence  upon  the  White  Earth  Reservation. 
Whether  or  not  Mrs.  Andrews  and  Mrs.  Bent  did  likewise  may  be 
left  undetermined,  because,  if  they  did,  it  would  not  help  them,  as 
will  be  seen  presently. 

The  White  Earth  reservation  was  set  apart  as  a  tribal  reservation 
for  the  use  and  occupancy  of  the  Mississippi  Chippewas  under  the 
treaty  of  March  19,  1867  (16  Stat.  719),  and  was  being  allotted  in 
severalty  under  the  act  of  1889  when  the  aj^llants  applied  for  allot- 


OAKE8  T.  UNITED  STATES.  141 

ments  therein  and  when  this  suit  was  commenced.  That  act  is  entitled 
^'An  act  for  the  relief  and  civilization  of  the  Chippewa  Indians  in  the 
state  of  Minnesota,"  and  provides  for  obtaining  a  cession  and  re- 
linquishment by  "all  the  different  bands  or  tribes  of  Chippewa  Indians 
in  the  state  of  Minnesota/'  of  all  their  tribal  reservations  in  that  state, 
excepting  so  much  of  the  Red  Lake  reservation  and  of  the  White 
Earth  reservation  as  shall  be  deemed  necessary  "to  make  and  fill  the 
allotments  required  by  this  and  existing  acts."  It  further  provides: 
That  the  cession  and  relinquishment  shall  be  deemed  sufficient  as  to 
'each  reservation,  other  than  the  Red  Lake  reservation,  if  made  and  as- 
sented to  in  writing  by  a  designated  portion  of  "the  band  or  tribe  of 
Indians  occupying  and  belonging  to"  such  reservation,  and  shall  be 
sufficient  as  to  the  Red  Lake  reservation  if  made  and  assented  to  in 
like  manner  by  a  Hke  portion  of  "all  the  Chippewa  Indians  in  Minne- 
sota"; that,  for  the  purpose  of  determining  whether  the  requisite 
number  of  Indians  participate  in  the  cession  and  relinquishment  and 
of  making  the  allotments  and  pa)rments  mentioned  in  the  act,  an  accu- 
rate census  of  "each  tribe  or  band"  shall  be  made;  that  as  soon  as 
the  census  shall  be  taken,  and  the  cession  and  relinquishment  shall  be 
obtained  and  be  approved  by  the  President,  "all  of  said  Chippewa 
Indians  in  the  state  of  Minnesota,  except  those  on  the  Red  Lake 
reservation,  shall  *  *  *  be  removed  to  and  take  up  their  residence 
on  the  White  Earth  reservation,"  and  thereupon  allotments  in  sev- 
eralty shall  be  made  to  the  Red  Lake  Indians  from  the  unceded  part 
of  the  Red  Lake  reservation  and  to  "all  the  other  of  said  Indians" 
from  the  lands  in  the  unceded  part  of  the  White  Earth  reservation, 
such  allotments  to  be  made  "in  conformity  with"  the  general  allot- 
ment act  of  February  8,  1887  (24  Stat.  388,  c.  119);  that  any  of  said 
Indians  "residing  on"  any  of  said  ceded  reservations  may,  in  his  dis- 
cretion, take  his  allotment  on  such  reservation;  and  that  all  money 
accruing  from  the  disposal  of  the  ceded  lands,  after  deducting  ex- 
penses, shall  be  placed  in  the  treasury  of  the  United  States  to  the  credit 
of  "all  the  Chippewa  Indians  in  Minnesota"  and  be  used  for  their 
benefit  or  paid  out  to  them  in  the  manner  and  at  the  times  stated  in 
the  act.  The  cession  and  relinquishment  so  provided  for  were  obtain- 
ed in  the  manner  prescribed  and  were  approved  by  the  President 
March  4,  1890.    House  Ex.  Doc.  No.  247  (1st  Sess.  51st  Cong.). 

Originally,  the  test  of  the  right  of  individual  Indians  to  share  in 
tribal  lands,  like  the  Chippewa  reservations  in  Minnesota,  was  exist- 
ing membership  in  the  tribe,  and  this  was  true  of  all  tribal  property. 
The  question  therefore  arises:  Is  there  any  provision  of  law  whidi 
broadens  this  original  rule  in  a  manner  which  is  helpful  to  the  appel- 
lants or  any  of  them?  If  not,  their  effort  to  obtain  allotments  from 
tribal  lands  must  fail,  because  it  is  a  necessary  conclusion  from  the 
facts  before  recited  that  Mrs.  Oakes  and  Mrs.  Jones,  although  once 
members  of  the  Mississippi  Chippewa  tribe,  long  since  ceased  to  be 
such,  and  that  Mrs.  Andrews  and  Mrs.  Bent,  although  possessing 
some  Mississippi  Chippewa  blood,  never  were  members  of  the  tribe; 
and,  if  there  be  such  a  provision  of  law,  it  must  be  found  elsewhere 
than  in  the  act  of  1889,  for  that  act  does  not  in  itself  alter  the  origi- 
nal rule  in  a  manner  which  is  helpful  to  any  of  the  appellants,  but 
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contains  provisions  which,  in  the  absence  of  some  provision  of  law 
to  the  contrary,  probably  would  require  that  the  allotments  mentioned 
therein  be  confined  to  tribal  Indians. 

For  many  years  the  treaties  and  legislation  relating  to  the  Indians 
proceeded  largely  upon  the  theory  that  the  welfare  of  both  the  Indians 
and  the  whites  required  that  the  former  be  kept  in  tribal  communities 
separated  from  the  latter,  and,  while  that  policy  prevailed,  effect  was 
given  to  the  original  rule  respecting  the  right  to  share  in  tribal  prop- 
erty ;  but  Congress  later  adopted  the  policy  of  encouraging  individual 
Indians  to  abandon  their  tribal  relations  and  to  adopt  the  customs,  hab- 
its, and  manners  of  civilized  life,  and,  as  an  incident  to  this  change 
in  policy,  statutes  were  enacted  declaring  that  the  right  to  share  in 
tribal  property  should  not  be  impaired  or  affected  by  such  a  severance 
of  tribal  relations,  whether  occurring  theretofore  or  thereafter.  One 
of  the  earlier  acts  upon  the  subject  was  that  of  March  3,  1865  (13  Stat. 
5G2,  c.  127,  §  4),  which  gave  to  certain  chiefs,  warriors,  and  heads 
of  families  of  the  Stockbridge  Munsee  tribe  the  right  to  become  citi- 
zens of  the  United  States,  upon  their  dissolving  all  tribal  relations, 
adopting  the  habits  of  civilized  life,  becoming  self-supporting,  and 
learning  to  read  and  speak  the  English  language,  and  then  declared 
that  they  should  not  be  deprived  thereby  of  the  annuities  to  which 
they  were  or  might  be  entitled.  That  act  and  others  of  its  kind 
marked  the  beginning  of  the  change  and  were  followed  by  the  act 
of  March  3,  1875  (18  Stat.  420,  c.  131,  §  15  [U.  S.  Comp.  St.  1901, 
p.  1419]),  which  extends  the  benefits  of  the  homestead  law  to  "any 
Indian  born  in  the  United  States,  who  is  the  head  of  a  family,  or  who 
has  arrived  at  the  age  of  twenty-one  years,  and  who  has  abandoned, 
or  may  hereafter  abandon  his  tribal  relations,"  and  then  declares  that: 

*'ADy  snch  Indian  shall  be  entitled  to  his  distributive  share  of  all  annuities, 
tribal  funds,  lands  and  other  property,  the  same  as  though  he  had  maintained 
Ms  tribal  relations.*' 

And  next  came  Act  Feb.  8,  1887,  c.  119,  24  Stat.  388,  which,  in  its 
sixth  section,  provides-: 


»( 


'And  every  Indian  bom  within  the  territorial  limits  of  the  United  States 
who  has  voluntarily  taken  up,  within  said  limits,  his  residence  separate  and 
apart  from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits  of  civil- 
ized life,  is  hereby  declared  to  be  a  citizen  of  the  United  States,  and  is  entitled 
to  all  the  rights,  privUeges  and  immunities  of  such  citizens,  whether  said  In- 
dian has  been  or  not,  by  birth  or  otherwise,  a  member  of  any  tribe  of  In- 
dians within  the  territorial  limits  of  the  United  States,  without  in  any  man- 
ner impairing  or  otherwise  affecting  the  right  of  any  such  Indian  to  tribal  or 
other  property/ 


ft 


Another  cognate  provision  is  found  in  Act  Aug.  9,  1888,  c.  818, 
25  Stat.  392,  which  declares  that  a  tribal  Indian  woman  "hereafter" 
marrying  a  citizen  of  the  United  States  shall  become  thereby  a  citizen 
of  the  United  States,  with  all  the  rights,  privileges,  and  immunities  of 
such  a  citizen,  without  impairing  or  in  any  way  affecting  her  right 
to  any  tribal  property  or  any  interest  therein. 

These  acts  disclose  a  settled  and  persistent  purpose  on  the  part  of 
Congress  so  to  broaden  the  original  rule  respecting  the  right  to  share 
in  tribal  property  as  to  place  individual  Indians  who  have  abandoned 
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tribal  relations,  once  existing,  and  have  adopted  the  customs,  habits, 
and  manners  of  civilized  life,  upon  the  same  footing,  in  that  regard, 
as  though  they  had  maintained  their  tribal  relations.  Not  only  this, 
but  these  acts,  omitting  that  of  1865,  are  general  and  continuing  in 
their  nature,  and  therefore  are  as  appHcable  to  the  Chippewas  in 
Minnesota  as  to  other  Indians,  unless  the  act  of  1889  discloses,  either 
expressly  or  by  necessary  implication,  that  Congress  intended  other- 
wise. In  our  opinion  that  act  does  not  thus  disclose  such  an  intention. 
True,  it  speaks  of  the  Indians  concerned  as  "bands  or  tribes,"  provides 
that  all,  save  those  on  the  Red  Lake  reservation,  "shall  *  *  *  be 
removed"  to  the  White  Earth  reservation,  and  is  entitled  "An  act  for 
the  relief  and  civilization  of  the  Chippewa  Indians  in  the  state  of 
Minnesota";  but  the  inference  sought  to  be  drawn  therefrom,  namely, 
that  only  tribal  and  uncivilized  Indians  are  to  have  the  benefits  of  the 
act,  is  materially  weakened  when  we  turn  to  other  provisions,  such  as 
those  directing  that  enough  lands  be  withheld  from  the  contemplated 
cession  "to  make  and  fill  the  allotments  required  by  this  and  existing 
acts,"  and  that  the  allotments  be  made  "in  conformity  with"  the  act 
of  February  8, 1887,  which  expressly  recognizes  the  right  df  individual 
Indians,  who  have  abandoned  their  tribal  relations  and  have  adopted 
the  customs,  habits,  and  manners  of  civilized  life,  to  share  in  tribal 
proi>erty.  An  inference  of  such  uncertain  strength  is  not  enough  to 
overcome  the  general  aversion  to  repeals  by  implication,  especially 
where  a  settled  policy  in  legislation  is  involved  and  no  reason  for  dis- 
turbing it  is  apparent.  United  States  v.  Gear,  3  How.  120,  130,  11 
L.  Ed.  523 ;  Frost  v.  Wenie,  157  U.  S.  46,  58,  15  Sup.  Ct.  532,  39  L. 
Ed.  614;  United  States  v.  Healey,  160  U.  S.  136,  146,  16  Sup.  Ct. 
247,  40  L.  Ed.  369;  United  States  v.  Greathouse,  166  U.  S.  601, 
605,  17  Sup.  Ct.  701,  41  L.  Ed.  1130;  McChord  v.  Louisville,  etc., 
Co.,  183  U.  S.  483,  500,  22  Sup.  Ct.  165,  46  L.  Ed.  289;  Great 
Northern  Ry.  Co.  v.  United  States,  84  C.  C.  A.  93,  109,  155  Fed.  945, 
961. 

We  conclude  that  Mrs.  Oakes  and  Mrs,  Jones,  who  formerly  were 
members  of  the  tribe,  are  within  the  saving  provisions  of  the  acts 
of  March  3,  1875,  and  February  8,  1887,  and  so  are  entitled  to  share 
in  the  allotment  and  distribution  of  the  tribal  property,  the  same  as 
though  they  had  maintained  their  tribal  relations,  but  that  Mrs.  An- 
drews and  Mrs.  Bent,  who  never  were  members  of  the  tribe,  cannot 
derive  any  benefit  from  any  of  the  acts  mentioned ;  and  we  reach  this 
conclusion  with  greater  satisfaction,  because  it  is  in  accord  with  rul- 
ings of  the  Secretary  of  the  Interior  in  cases  which  are  not  distinguish- 
able from  this.  William  Banks,  26  Land  Dec.  Dep.  Int.  71;  Minnie 
H,  Sparks,  36  Land  Dec.  Dep.  Int.  234. 

In  support  of  the  claims  of  Mrs.  Andrews  and  Mrs.  Bent,  our  at- 
tention is  invited  to  the  still  later  act  of  June  7,  1897  (30  Stat.  90,  c. 
3,  §  1),  which  reads  as  follows: 

"All  children  bom  of  a  marriage  heretofore  solemnized  between  a  white 
man  and  an  Indian  woman,  by  blood  and  not  by  adoption,  where  said  In- 
dian woman  is  at  this  time,  or  was  at  the  time  of  her  deatli,  recognized  by 
ithe  tribe  shall  have  the  same  rights  and  privileges  to  the  property  of  the 
tribe  to  which  the  mother  belongs,  or  belonged  at  the  time  of  her  death,  by 
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blood,  as  any  other  m^nber  of  the  tribe,  and  no  prior  act  of  Ck>ngreeB  shall 
be  construed  as  to  debar  such  child  of  such  right" 

But  of  this  act  it  is  enough  to  say  that  its  terms  are  such  that  it 
does  not  embrace  the  children  of  a  mother,  such  as  Mrs.  Jones,  who 
was  living  at  the  time  of  its  passage  and  was  not  then  recognized  by 
the  tribe  as  one  of  its  members. 

As  a  defense  to  the  claims  of  Mrs.  Oakes  and  Mrs.  Tones,  it  i<; 
alleged  that  all  of  the  land  selected  by  the  former  and  a  part  of  that 
selected  by  the  latter  has  been  "duly  allotted"  to  other  Indians;  but, 
as  this  defense  was  not  passed  upon  by  the  Circuit  Court,  and  as  tne 
record  indicates  that  the  evidence  bearing  thereon  is  not  as  full  and 
clear  as  it  might  be,  we  deem  it  the  better  course  to  leave  the  matter 
open  to  further  consideration  in  the  Circuit  Court.  And  it  is  sug- 
gested, without  indicating  any  conclusion  thereon,  that  a  question 
has  arisen  as  to  whether  a  decree  displacing  or  annulling  the  existing 
allotments  to  other  Indians  lawfully  can  be  rendered,  unless  the  allot- 
tees be  made  parties  and  be  given  an  opportunity  to  defend.  United 
States  V.  Fairbanks  (decided  by  this  court  June  3,  1909)  96  C.  C.  A. 
229,  171  Fed.  337;  Minnesota  v.  Hitchcock,  185  U.  S.  373,  387,  22 
Sup.  Ct.  650,  46  L.  Ed.  954. 

In  the  answer  it  is  also  alleged  that  part  of  the  land  selected  by 
Mrs.  Jones  has  been  specially  set  apart  for  allotment  to  Indians  who 
may  be  removed  from  the  Mille  Lac  reservation ;  but  no  proof  of  any 
such  setting  apart  or  of  any  authority  therefor  is  contained  in  the 
record,  and  no  mention  thereof  is  made  in  the  government's  brief,  so 
this  defense  must  be  regarded  as  abandoned. 

Following  what  has  been  said,  the  decree  of  the  Circuit  Court  is 
affirmed  in  so  far  as  it  dismisses  the  bill  as  to  Mrs.  Andrews  and  Mrs. 
Bent,  and  in  other  respects  it  is  reversed,  with  directions  for  further 
proceedings  not  inconsistent  with  the  views  expressed  herein. 


(172  Fed.  810.) 

COLONIAL  TRUST  CO.  v.  MONTELLO  BRICK  WORKS. 

(Circuit  Court  of  Appeals,  Third  Circuit    August  2,  1909.) 

No.  32. 

COBPOBATIONS  (§  042*)— FOBEIGN  CORPORATIONS— "DOING  BUSINESS  IN   STATE.** 

A  corj>oration  organized  under  tlie  laws  of  Delaware  by  residents  of 
Pennsylvania  for  the  purpose  of  owning  the  stock  of  and  financing  cer- 
tain Pennsylvania  corporations  having  the  same  officers  and  substantially 
the  same  stockholders  and  which  in  fact  did  nothing  else,  but  maintain- 
ed its  office,  held  its  directors'  meetings,  registered  its  bonds,  and  made 
the  loans  to  the  other  corporations  in  Pennsylvania,  was  doing  business 
in  that  state  within  the  meaning  of  Act  Pa.  April  22,  1874  (P.  L.  108),  and 
its  failure  to  file  its  statement  and  otherwise  comply  with  the  require- 
ments of  that  act  rendered  its  contracts  made  within  the  state  void  and 
unenforceable. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  Sf  2520-2527 ; 
Dec.  Dig.  §  642.* 

.    For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2155-2100; 
Tol.  8,  pp.  7C40,  7641.1 
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Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 
For  opinion  below,  see  163  Fed.  621. 

Richmond  L.  Jones,  Charles  Henry  Jones,  and  John  G.  Johnson, 
for  appellant. 

Harry  F.  Kantner,  for  appellee. 

Wellington  M.  Bertolet,  J.  Howard  Reber,  Arthur  G.  Dickson,  and 
Duane,  Morris  &  Heckscher,  on  brief  of  objecting  creditors. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  claim  of 
the  Colonial  Trust  Company,  trustee  for  bondholders  of  the  United 
States  Brick  Company,  against  the  Montello  Brick  Works,  a  bankrupt, 
was  denied.  Thereupon  the  trust  company  appealed.  The  claim  in 
question  consisted  of  promissory  notes  given  by  the  bankrupt  compa- 
ny to  the  United  States  Brick  Company  for  borrowed  money,  and  as- 
signed as  additional  security  for  its  bonds,  to  the  Colonial  Trust  Com- 
pany, trustee.  The  United  States  Brick  Company  was  a  corporation 
of  the  state  of  Delaware,  and  never  registered  as  directed  by  the  Penn- 
sylvania act  of  22  April,  1874  (P.  L.  108),  which  provides : 

''It  shall  not  be  lawful  for  any  corporation  to  do  any  business  In  this  com- 
monwealth, until  it  shall  have  filed  in  the  office  of  the  secretary  of  the  com- 
monwealth, a  statement  under  the  seal  of  said  corporation  and  signed  by  the 
president  or  secretary  thereof,  showing  the  title  and  object  of  said  corpora- 
tion, the  location  of  its  office  or  offices,  and  the  name  or  names  of  its  au- 
thorized agent  or  agents  therein.  •  •  •  Any  person  or  persons,  agent, 
officer  or  employ^  of  any  such  foreign  corporation,  who  shall  transact  any 
business  within  this  commonwealth  for  any  such  foreign  corporation,  without 
the  provisions  of  this  act  being  complied  with,  sliall  be  guilty  of  a  misde- 
ineanor,  and  on  conviction  thereof  shall  be  punished  by  imprisonment  not 
exceeding  thirty  days,  and  by  fine  not  exceeding  one  thousand  dollars,  or  ei- 
ther, at  the  discretion  of  the  court  trying  the  same." 

If  the  Delaware  Company  in  the  advance  of  this  money  and  the 
taking  of  these  notes  was  doing  business  in  the  state  of  Pennsylvania, 
the  claim  was  rightly  refused.  Delaware  Co.  v.  Passenger  Ry.  Co., 
204  Pa.  25,  53  Atl.  533 ;  Pittsburgh  Construction  Co.  v.  West  Side 
Belt  Ry.  Co.,  154  Fed.  929,  83  C.  C.  A.  501,  11  L.  R.  A.  (N.  S.)  1145. 
We  turn  then  to  the  question  whether  it  was  so  doing  business. 

Now,  It  may  be  conceded  that,  if  the  transaction  here  in  question 
consisted  simply  of  the  loan  of  money  made  in  Pennsylvania  by  a  for- 
eign corporation  to  a  company  in  business  in  that  state,  we  would  un- 
der Construction  Co.  v.  Winton,  208  Pa.  469,  57  Atl.  955,  hold  it  was 
not  doing  business  in  that  state.  Moreover,  if  the  alleged  doing  of 
business  by  a  foreign  corporation  in  Pennsylvania  consisted  simply 
in  its  purchase  of  stock  in  a  corporation  of  that  state,  we  would  under 
Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  119,  slso  hold  this  did 
not  constitute  doing  business  within  the  state.  And  it  has  been  con- 
tended this  was  all  that  was  done  in  this  case.  Regarded  from  mere 
4urface  view  that  may  be  the  case,  but  when  the  transaction  is  judged 
by  what  was  intended  and  done  by  all  parties,  including  the  Delaware 
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Company,  we  think  it  clear  the  latter  was  doing  business  in  the  state 
of  Pennsylvania.  This  requires  a  due  appreciation  of  the  relation  be- 
tween the  United  States  Brick  Company  and  the  Montello  Briac 
Works.  The  Montello  Brick  Company,  a  Pennsylvania  corporation 
chartered  December  8,  1899,  owned  brick  plants  in  that  state.  It  leas- 
ed its  plants  to  the  Montello  -Brick  Works,  the  present  bankrupt,  a 
Pennsylvania  corporation  chartered  December  4,  1902.  The  board 
of  directors  of  the  two  companies  at  that  time  and  during  the  trans- 
actions here  detailed  consisted  of  the  same  persons.  On  November  18, 
1904,  the  same  persons  who  were  interested  in  both  the  Montello  com- 
panies, with  a  view  to  financing  a  number  of  brick  plants  in  Pennsyl- 
vania, in  addition  to  the  Montello  plants,  joined  in  the  organization  of 
a  holding  and  promoting  company  under  the  laws  of  Delaware,  and  of 
which  the  directors  in  the  two  Montello  companies  became  directors 
also.  This  Delaware  Company  took  over  the  patents  of  one  Gery 
covering  a  process  for  making  brick,  subject  to  a  license  held  by  the 
Montello  Brick  Works,  paying  therefor  its  entire  capital  stock  to 
Gery.  This  stock  was  distributed  in  part  to  the  stockholders  of  the 
two  Montello  companies,  a  part  used  as  a  bonus  to  accompany  a  pro- 
posed bond  issue  of  the  United  States  Brick  Company  and  a  part  re- 
tained as  treasury  stock.  The  object  of  the  creation  of  the  Delaware 
Company  was  to  develop  these  patents,  and  this  was  to  be  done  by  its 
financing  of  the  Montello  Brick  Works,  which  company  was  to  oper- 
ate and  develop  the  same  at  its  plants.  The  loans  in  question  were 
accordingly  made  to  that  company  under  arrangements  made  prior  to 
the  organization  of  the  Delaware  Company  and  to  effectuate  which 
purpose  it  was  chartered.  In  pursuance  of  these  financing  plans  the 
Delaware  Company  on  December  24,  1904,  executed  a  deed  of  trust  to 
the  Colonial  Trust  Company  as  trustee,  whereby  it  conveyed  to  the 
latter  20,000  shares,  being  a  majority  it  had  acquired  of  the  capital* 
stock  of  the  Montello  Brick  Company  as  security  for  an  issue  of 
1,000,000  of  its  bonds.  These  bonds  were  made  payable  at  Reading, 
Pa,  The  United  States  Brick  Company  covenanted  to  pay  all  taxes 
assessed  by  the  state  of  Pennsylvania  upon  them,  covenanted  it  would 
suffer  no  lien  or  incumbrance  to  be  placed  on  the  pledged  stock  of  the 
Montello  Brick  Works  or  dispose  of  it;  that  it  would  permit  no  in- 
crease thereof ;  that  on  default  of  the  Montello  Brick  Works  it  would 
pay  all  taxes  upon  its  property.    The  trust  then  provided: 


*vs 


Sec.  7.  United  States  Brick  Company  shall  from  time  to  time  make  ad- 
vances of  moneys  to  Montello  Brick  Works  to  such  extent  as  shall  be  nec- 
essary to  Insure  sufficient  and  proper  betterments,  maintenances,  extensions. 
Improvements,  equipments  and  alterations  of  its  respective  properties,  and 
also  to  such  extent  as  shall  be  necessary  to  pay  all  operating  expenses  and 
fixed  charges,  Including  Interest,  taxes  and  rentals,  whenever  the  earnings 
of  said  Montello  Brick  Works  shall  be  Insufficient,  for  the  purpose ;  and  to 
prevent  an  Indebtedness  of  the  said  Montello  Brick  Works,  resulting  from 
said  advances,  in  such  way  and  manner  as  will  Injure  the  value  as  collateral 
of  the  shares  of  stock  of  Montello  Brick  Works  held  under  this  trust  agree- 
meut.  United  States  Brick  Company  agrees  that  it  will  take  and  will  assign 
to  trustee  evldaices  of  indebtedness  resulting  from  all  such  advances,  from 
time  to  time  as  the  latter  shall  be  made,  and  trustee  shall  hold  the  same  as 
collateral  security  for  the  carrying  out  of  the  covenants  of  this  collateral 
Indenture.    There  shall  be  no  duty  upon  trustee  to  collect  such  indebtedness^ 
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and  it  sball  not  in  any  way  be  responsible  for  its  failure  so  to  do.  Tbe  trust 
deed  sball  operate  to  vest  in  trustee  an  equitable  title  in  and  to  said  indebt- 
edness for  adyances  as  the  same  from  time  to  time  shall  arise.  Interest  on 
the  said  indebtedness  until  default  under  trust  deed  shall  be  collectible  by 
United  States  Brick  Ck)mpany  and  shall  not  be  payable  to  the  trustee.  When- 
ever said  indebtedness  sball  be  paid  to  United  States  Brick  Ck)mpany,  the 
obligations  or  evidences  of  indebtedness  shall  be  cancelled  by  the  trustee  and 
returned  to  Montello  Brick  Works." 

In  accordance  with  this  covenant  the  money  here  involved  was  ad- 
vanced by  the  United  States  Brick  Company  to  the  Montello  Brick 
Works,  the  notes  in  question  given,  and  subsequently  assigned  by  it 
to  the  Colonial  Trust  Company  as  trustee.  The  proofs  show  the  of- 
fice of  the  company  was  in  Reading,  Pa.  All  of  its  directors,  with  the 
exception  of  a  formal  Delaware  man,  were  residents  of  Pennsylvania. 
Its  officers  all  resided  at  Reading,  and  did  their  official  acts  there ;  its 
books  and  bank  accounts  were  kept  there;  its  bonds  were  registered 
at  Reading,  and  were  payable  there ;  the  money  in  question  was  paid 
at  Reading,  and  the  notes  executed  there.  Out  of  $300,000  of  availa- 
ble funds  the  Delaware  Company  had  about  $267,000  were  thus  ad- 
vanced by  it  in  Pennsylvania  to  the  Montello  Brick  Works  and  by  that 
company  used  in  Pennsylvania  in  accordance  with  the  wishes  of  the 
Delaware  Company.  It  will  thus  appear  this  company  was  called  into 
being  to  do  local  Pennsylvania  work.  It  had  no  purpose  to  exercise 
its  charter  power  elsewhere  than  in  that  state,  and  it  made  no  effort 
or  pretense  so  to  do.  Everything  it  did  was  a  local  act  and  in  ful- 
fillment of  the  local  purpose  for  which  it  was  created.  Manifestly  its 
sole  purpose  was  to  avoid  the  requirements  of  the  Pennsylvania  laws 
in  the  issue  of  bonds  and  doing  the  financing  necessary  to  enable  the 
local  company  to  carry  on  the  local  operations.  Indeed,  it  is  clear  it 
was  a  mere  extra-Pennsylvania  agency  called  into  being  and  locally 
utilized  by  a  local  company  for  the  purpose  of  doing  local  work.  On 
the  part  of  the  Montello  Brick  Works,  while  it  was  a  case  of  facit  per 
alium,  it  was  none  the  less  a  case  of  facit  per  se.  And  viewed  from 
the  latter  standpoint  it  is  clear  that  all  its  operations  were,  as  they 
•were  at  all  times  intended  they  should  be,  a  doing  of  business  in  Penn- 
sylvania. Judged  from  the  intent  of  all  parties  concerned  and  finding 
such  intent  emphasized  by  every  proven  act,  we  are  clear  the  un- 
doubted purpose  of  every  one  concerned  was  to  have  this  company  do 
business  in  Pennsylvania.  Whatever  its  powers  were  to  act  elsewhere 
is  quite  apart  from  the  present  inquiry  as  to  what  it  actually  did  in 
Pennsylvania.  It  is  to  be  judged  by  the  things  it  has  done  here,  and 
not  by  those  it  has  left  undone  elsewhere.  While  we  recognize  the 
legal  principle  that  a  corporation  does  not  lose  its  entity  by  the  own- 
ership of  the  "bulk  or  even  the  whole  of  its  stock  by  another  corpora- 
tion (Monongahela  Co.  v.  Pittsburgh  Co.,  196  Pa.  25,  46  Atl.  99,  79 
Am.  St.  Rep.  685),  yet  it  is  equally  well  settled  courts  will  look  be- 
yond the  mere  artificial  personality  which  incorporation  confers,  and, 
if  necessary  to  work  out  equitable  ends,  will  ignore  corporate  forms 
(Penna.  Knitting  Mills  v.  Bibb  Co.,  12  Pa.  Super.  Ct.  346 ;  Montgom- 
ery Co.  V.  Dienelt,  133  Pa.  585,  19  Atl.  428,  19  Am.  St.  Rep.  663; 
Kendall  v.  Klapperthal,  202  Pa.  596,  52  Atl.  92;   Gas  Co.  v.  West, 
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50  Iowa,  16).    Indeed,  we  think  the  entire  controversy  was  in  terse 
terms  summarized  by  the  court  below  in  saying: 

**The  brick  company  has  an  omnibus  charter,  under  which  it  can  do  many 
things,  but  for  present  purposes  it  Is  enough  to  note  that  it  was  undoubtedly 
organized  for  doing  just  what  it  proceeded  to  do,  namely,  to  acquire  the  stock 
of  the  bankrupt  and  to  lend  it  money  to  carry  on  the  operation  of  brick  mak- 
ing under  certain  patents.  This  in  a  few  words  is  the  essential  fact  of  the 
present  controversy,  and  to  state  it  is  equivalent  to  drawing  the  conclusion." 

Finding  no  error  in  the  ruling  of  the  court  below,  its  order  respect- 
ing the  appellant's  claim  must  be  affirmed,  and  the  present  appeal  dis- 
missed. 


(172  Fed.  314.) 

LANCASTER  ELECTRIC  LIGHT,  HEAT  ft  POWER  00.  V.  PLATT 

IRON   WORKS   CO. 

(Circuit  Cburt  of  Appeals,  Third  Circuit    June  8,  1909.) 

No.  33. 

Sales  (J  176*)— Construction  of  Contract— Waiver  op  Delay  by  ••Ac- 
ceptance" OF  Maohinert. 

A  contract  to  furnish  certain  machinery,  to  be  subject  to  tests  after 
its  shipment  and  installation  to  determine  whether  it  met  the  warranties 
on  which  it  was  sold  before  it  was  to  be  fully  paid  for,  which  installa- 
tion and  tests  would  necessarily  require  a  considerable  time,  provided  that 
"the  acceptance  of  the  machinery  upon  arrival  shall  constitute  a  waiver 
of  all  damages  for  delays."  Held  that,  construing  the  entire  contract  to- 
gether, the  word  "acceptance"  in  such  provision  was  used  in  the  sense 
only  of  "receipt"  meaning  that  the  voluntary  receipt  of  the  machinery  on 
its  shipment,  notwithstanding  delays,  should  be  a  waiver  of  the  same,  al- 
though still  subject  to  the  tests  as  to  its  efficiency  and  final  acceptance. 

[Ed.  NotCw — For  other  cases,  see  Sales,  Cent  Dig.  §  436;  Dec.  Dig.  I 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  53-57.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

John  G.  Johnson,  for  plaintiff  in  error. 
R.  Stuart  Smith,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  BRAD- 
FORD, District  Judge. 

BRADFORD,  District  Judge.  The  Hatt  Iron  Works  Company, 
the  defendant  in  error,  hereinafter  referred  to  as  the  plaintiff,  brought 
an  action  of  assumpsit  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania  against  the  Lancaster  Electric 
Light,  Heat  and  Power  Company,  the  plaintiff  in  error,  hereinafter 
referred  to  as  the  defendant,  and  recovered  judgment  against  the  de- 
fendant for  $6,541.68  damages,  beside  costs.  For  the  reversal  of  this 
judgment  this  writ  of  error  is  prosecuted.  It  appears  from  the  evi- 
dence and  is  not  disputed  that  the  plaintiff  in  1907  was  a  manufac- 
turer, among  other  things,  of  turbine  machinery  for  use  in  connec- 
tion with  water  power  at  Dayton,  Ohio;   that  the  defendant  in  the 
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sime  year  was  engaged  in  the  manufacture  of  electricity  by  water  pow- 
er at  Lancaster,  Pennsylvania;  and  that  on  or  about  February  20, 
1907,  the  plaintiff  and  defendant  entered  into  a  written  contract  as 
follows; 

"Proposal-Contract 

Victor  Turbine  Machinery 

Made  by 

The  Piatt  Iron  Works  Company, 

Dayton,  Ohio,  U.  S.  A. 

Dayton,  O.,  February  20,  1907. 

The  Piatt  Iron  Works  Company,  hereinafter  called  the  'Company,*  proposes 
to  furnish  to  The  Lancaster  EHectric  Light,  Heat  &  Power  Company,  Lancaster, 
Penna..  hereinafter  called  the  'Purchaser,*  the  following  Victor  Turbine  Ma- 
chinery and  Apparatus,  according  to  the  accompanying  specifications  and  the 
following  express  terms  and  conditions: 
Apparatus: 

Two  pairs  of  42"  Turbines,  quarter  turn  discharge,  draft-tubes,  bulk-head 
thhnbles,  complete  with  Draw  Rod  Gate  work,  shaft  extension,  face  couplings 
and  sleeve  jaw  couplings,  with  Generator  type  bearings ;  also  shaft  extensions 
one  21"  Vertical  R.  H.  Wheel,  with  shaft  extension  and  draft-tube. 
Shipment: 

One  pair  of  the  42"  wheels  specified  above  with  connecting  shaft  and  coup- 
ling, including  the  Exciter  wheel  complete  will  be  shipped  on  June  1st.  The 
balance  of  the  shipment  will  go  forward  30  days  thereafter.  The  half  of  coup- 
lings that  go  on  Generator  shafts  bit  up,  and  will  be  rough  board,  then  ship- 
ped to  Makers  of  the  Generators. 
Prices  ft  Terms: 

The  'Company*  will  furnish  the  above  specified  apparatus  to  the  Turchaser* 
for  the  sum  of  Nine  Thousand  Nine  Hundred  ($9,900.00)  Dollars  F.  O.  B.  cars 
at  Lancaster,  Penna.,  to  be  pal  A  In  funds  at  par  in  Dayton,  Ohio,  in  the  follow- 
ing manner,  that  is  to  say:  33V^  per  cent,  on  receipt  of  bill  of  lading;  33% 
per  cent,  thirty  days  from  date  of  bill  of  lading;  and  balance  when  the  ma- 
chinery is  put  in  operation  and  tested  as  per  guarantee.  In  any  event  the  time 
of  last  payment  is  not  to  exceed  Four  Months  from  date  of  bill  of  lading. 
E2recting  Superintendent: 

The  'Company*  will  supply  a  competent  man  to  superintend  the  erection  of 
said  machinery  for  the  sum  of  $5.00  per  day,  plus  expenses  from  date  of  his 
leaving  the  factory  until  his  return ;  and  in  case  the  services  of  said  man  are 
not  desired  by  the  'Purchaser,*  the  'Company*  shall  not  be  held  responsible  for 
faulty  or  defective  erection  of  this  apparatus,  or  trouble  arising  therefrom. 
General  Guarantee: 

The  machinery  covered  by  this  agreement  is  guaranteed  to  operate  and  fill 
the  requirements  of  this  agreement  when  used  and  operated  under  the  condi- 
tions specified  herein.  The  machinery  is  further  guaranteed  against  me- 
chamcal  defects  due  either  to  faulty  design  or  workmanship,  and  the  'Com- 
pany' will  furnish  without  charge,  any  part  or  parts  thereof,  which  may  prove 
d^ective  under  such  conditions,  during  a  period  of  six  months  from  date  of 
putting  machinery  in  operation. 
Guarantee: 

Each  pair  of  42"  Wheels,  when  working  under  15'  effective  head,  to  develop 
462  HP.  at  Generator  Coupling,  less  15%  for  friction  on  bearings,  running  at 
125  revolutions,  using  the  water  at  80%  efficiency,  and  that  the  21"  wheel  will 
develop  57  Horsepower  under  the  same  head,  running  between  240  and  260 
revolutions,  with  the  same  efficiency. 

Specifications. 

Each  pair  of  42"  Turbines  will  be  mounted  on  Horizontal  Shafts,  and  each 
wheel  will  discharge  into  a  separate  quarter  turn,  6'  6"  in  diameter.  The 
wheel  shafts  will  be  made  of  the  best  mild  forged  steel,  7%"  in  diameter, 
-coupled  between  the  necks  of  quarter-turn,  by  means  of  forged  flange  coupling, 
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and  this  section  of  shaft,  carrying  the  load  of  the  backwheel,  to  be  6%''  In 
diameter,  the  head  end  extended  through  bulk-head  and  cover  plate  a  distance 
of  6'  3H"  from  face  of  wall  to  center  of  wheel  coupling,  and  the  distance  from 
the  face  of  the  same  wall  to  the  center  of  Generator  Is  ^  4^."  The  two  ex- 
tensions of  shaft,  connecting  the  water  wheel  coupling  to  the  Generator  coup- 
ling, will  also  be  made  of  mild  forged  steel,  7%"  In  diameter,  and  made  the 
necessary  length,  provided  with  one  extra  heavy  face  coupling,  to  connect  to 
Generator  for  each  side.  The  two  shaft  extensions  will  also  be  provided  with 
a  sleeve  Jaw  cut-off  coupling,  for  the  means  of  disconnecting  either  pair  of 
wheels,  as  desired.  Said  couplings  will  be  operated  by  a  lever,  which  will  be 
attached  to  one  of  the  stands ;  also  said  shafts  will  be  supported  by  two  Gen- 
erator type  bearings,  having  a  base  of  5'  long,  and  a  vertical  height  of  69" 
from  the  center  of  the  shaft  to  the  bottom  of  base.  Each  pair  of  wheels  will 
be  provided  with  steel  thimble,  made  out  of  quarter-Inch  plate  T  in  diameter 
at  the  front  end  enlarged  to  8'  diameter  where  passing  through  the  wall ;  the 
wall  being  40"  thick,  provided  with  one  steel  angle ;  also  one  cast  iron  angle, 
and  riveted  to  same,  and  bulk-head  cover  plate  bolted  on  to  the  cast  iron  angle. 
In  connection  with  this  bulk-head  cover  plate  the  dome  of  each  42"  wheel  at 
the  head  end,  will  be  connected  by  a  flange  to  said 'plate,  thereby,  removing 
the  water  pressure  from  the  stuffing  boxes.  On  each  cover  plate  will  be  mount- 
ed all  gate  mechanism,  which  will  be  of  our  patent  Draw  Rod  Type,  removing 
all  gears  out  of  the  water.  All  Gears  and  Pinions,  for  operating  said  gates, 
will  be  cut  gears.  The  cross  shaft  on  each  0alr  of  wheels,  for  connecting  gov- 
ernor, will  be  extended  8"  outside  of  bearing.  One  end  keyseated  only,  and  the 
other  end  provided  with  a  hand-wheel.  The  draw  rods  where  passing  through 
bearings  will  be  covered  with  brass ;  also  all  bushings  connected  with  same  will 
be  of  brass.  All  adjusting  screws  used  in.  connecting  with  adjusting  boxes, 
that  are  under  the  water,  will  also  be  made  of  brass.  At  the  head  end  of  each 
pair  of  wheels,  there  will  be  provided  an  end  thrust  bearing  of  the  Marine 
type.  Said  bearing  will  consist  of  a  sleeve  slipped  on  over  the  shaft,  provided 
with  necessary  rings  or  collars,  and  is  also  to  act  as  end  thrust  bearing  and 
shaft  bearing,  having  a  water  Jacket  and  base  under  same  to  conform  in  de- 
sign to  the  Generator  stands.  The  distance  from  tail  water  to  the  center  of 
the  shaft  will  be  6'  4"  and  the  vertical  distance  from  center  of  the  shaft  to 
head  water,  9*  8."  The  length  of  the  draft-tube  will  be  8'  4"  from  the  center 
of  wheel  shaft 

The  21"  Right  Hand  Vertical  Turbine  will  have  a  draft-tube  extended  the 
necessary  length,  provided  with  face  coupling  and  the  vertical  shaft  extended 
the  necessary  distance  for  making  connection  to  the  Exciter;  also  the  gate 
shaft  on  said  wheel  will  be  extended  through  the  wall,  and  provided  with 
stuffing  box;  all  stuffing  boxes  throughout,  glands  of  same  being  made  of 
brass,  and  all  bearings  that  are  babbitt  lined,  the  babbitt  will  be  first  pour- 
ed into  the  box  and  then  afterwards  hammered  well,  then  bored  out  and 
scraped. 

All  the  above  to  be  In  strict  accordance  with  our  detail  drawing  17101  and 
General  outline  17102.  We  also  agree  to  furnish  drawings  of  the  15"  *I' 
beams,  showing  the  necessary  openings  for  the  draft  tubes ;  said  beams  we 
do  not  furnish,  but  will  be  furnished  by  the  'Purchaser'  and  put  In  position, 
ready  to  receive  the  Turbines  on  arrival. 

It  Is  further  understood  and  agreed  that  all  previous  communications,  ei- 
ther verbal  or  written,  with  reference  to  the  subject  matter  of  this  agree- 
ment, are  hereby  withdrawn  and  annulled,  and  this  contract  shall  be  modi- 
fied only  by  a  duly  approved  supplementary  agreement  signed  by  both  parties. 

The  *Ck)mpany'  shall  not  be  held  liable  for  delays  caused  by  fires,  strikes, 
riots,  or  by  any  other  causes  beyond  Its  control,  and  it  is  agreed  that  the  time 
of  shipment  herein  specified  shall  be  contingent  upon  the  furnishing  of  plans, 
drawings  or  other  apparatus  to  be  furnished  to  the  'Company'  and  to  operate 
in  conjunction  with  the  apparatus  herein  specified  and  that  the  acceptance 
of  the  machinery  upon  arrival  shall  constitute  a  waiver  of  all  damages  for 
delays. 

The  foregoing  proposal,  made  In  duplicate,  is  subject  to  the  approval  of 
an  executive  officer  of  the  'Company'  and  shall  not  be  binding  upon  the  'Com- 
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pany*  until  so  approved,  nor,  unless  accepted  by  the  'Purchaser'  within  ten 
days  from  date  hereof. 

Signed  in  duplicate.  The  Piatt  Iron  Works  Company, 

Per  T.  B.  Van  Degrlft 
Approved  by 

R.  S.  Fowler,  Asst.  Secty.  ft  Treas. 
Accepted  by  Purchaser: 

Lancaster  E.  I^  Ht  &  Pr.  Co.. 
Edw.  D.  Ruth,  Supt 
Approved  by 

Lancaster  EHectrlc  Light,  Heat  &  Power  Co^ 
G.  Searing  Wilson,  President" 

By  the  foregoing  contract  the  plaintiflF  undertook  to  furnish  and 
sell  to  the  defendant  two  pairs  of  42"  turbine  wheels  with  shafts  and 
coupling  as  therein  described  for  the  sum  of  $9,900  f.  o.  b.  cars  at  Lan- 
caster, one  pair  of  wheels  with  shaft  and  coupling  to  be  shipped  on  or 
before  June  1,  1907,  and  the  other  pair  of  wheels  with  shaft  and  coup- 
ling to  be  forwarded  within  thirty  days  thereafter,  and  the  purchase 
price  to  be  paid  as  follows :  33Vi  per  cent,  on  receipt  of  bill  of  lading ; 
331/^  per  cent,  at  the  expiration  of  thirty  days  from  date  of  bill  of  lad- 
ing, and  the  balance  "when  the  machinery  is  put  in  operation  and  test- 
ed as  per  guarantee."  It  is  not  altogether  clear,  in  view  of  the  fact 
that  the  total  purchase  price  of  $9,900  was  not  apportioned  between  the 
two  shipments  provided  for,  at  what  times  the  partial  payments  were 
to  be  made  on  account  of  those  shipments  respectively.  Nor  is  it 
necessary  under  the  circumstances  disclosed  in  the  case  to  decide  this 
point.  It  safely  may  be  concluded  that  under  the  contract  33^^  per 
cent.,  or  $3,300  of  the  purchase  price  was  to  become  due  not  later  than 
the  date  of  the  receipt  of  the  bill  of  lading  for  the  second  shipment ; 
the  additional  sum  of  $3,300  not  later  than  the  time  of  expiration  of 
thirty  days  from  the  date  of  the  second  shipment ;  and  the  balance  of 
the  total  purchase  price  immediately  after  the  operation  and  testing 
of  the  machinery  for  the  purpose  of  ascertaining  its  conformity  or 
non-conformity  to  the  requirements  of  the  "guarantee" ;  the  time  lim- 
ited for  testing  and  the  making  of  the  last  payment  not  to  exceed  four 
months  "from  date  of  bill  of  lading,"  which  certainly  cannot  be  later 
than  the  date  of  the  bill  of  lading  for  the  second  shipment.  It  appears 
from  the  record  that  no  portion  of  the  machinery  contracted  for  was 
shipped  by  June  1,  1907,  or  at  or  before  the  time  of  the  expiration  of 
thirty  days  thereafter,  or,  indeed,  until  July  29,  1907,  when  the  plaintiff 
commenced  making  shipments  of  various  parts  of  the  machinery.  The 
shipment  of  the  first  pair  of  turbine  wheels  with  their  shafting  and 
coupling  was  not  completed  until  August  19,  1907,  nor  was  the  ma- 
chinery so  shipped  received  by  the  defendant  until  seven  days  later. 
The  shipment  of  the  second  set  of  wheels,  shafting  and  coupling  was 
not  completed  until  on  or  about  September  5,  1907.  There  was  testi- 
mony to  the  effect  that  the  defendant  in  anticipation  of  the  receipt 
within  the  stipulated  time  of  the  machinery  contracted  for  had  torn 
out  certain  machinery  of  its  own  and  had  seasonably  made  prepara- 
tions for  the  installation  of  the  machinery  to  be  furnished  by  the 
plaintiff.  It  further  appears  that  prior  to  the  bringing  of  suit  the 
plaintiff  had  received  from  the  defendant  $3,300  on  account  of  the 
total  purchase  price  and  that  the  plaintiff  sued  for  the  unpaid  balance. 
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At  the  trial  the  defendant,  for  the  purpose  of  establishing  a  counter- 
claim against  the  plaintiff  for  damages  for  delay  in  shipping  the  ma- 
chinery contracted  for.  made  two  offers  of  proof  which  were  denied 
by  the  court  below.  The  denial  of  these  offers  furnishes  the  ground 
for  two  of  the  assignments  of  error.  The  third  and  remaining  as- 
signment of  error  is  based  upon  a  portion  of  the  charge  delivered  to 
the  jury.    The  several  assignments  of  error  are  as  follows: 

*'l.  The  court  erred  in  refusing  defendant's  offer  of  proof,  which  was  as 
follows: 

'Mr.  Johnson:  I  offer  to  prove  that  the  works  of  the  defendant  are  works 
engaged  exclusively  in  the  manufacture  of  electric  power;  that  they  had  a 
contract  for  the  supply  of  kilowatt  power  not  to  exceed  750  kilowatts  per 
hour  to  a  responsible  company,  the  Edison  EHectric  Company,  which  wanted 
the  whole  of  that  power;  that  their  old  works  were  insufficient  to  furnish 
that  power  and  that  they  desired,  therefore,  to  have  these  new  wheels  for  the 
supply  of  the  750  kilowatts  power  per  hour;  that  it  was  necessary  that  the 
wheels  be  installed  before  October,  owing  to  the  fact  that  high  water  would 
then  prevent  their  installation  until  the  succeeding  year ;  that  all  these  facts, 
including  the  fact  of  the  contract  with  the  Edison  Company  and  that  it  would 
affect  the  kilowatt  power,  were  explained  to  the  plaintiff  company  before  the 
contract  was  made,  and  it  was  told  the  plaintiff  company  that  if  the  wheels 
were  not  furnished  within  the  time,  they  would  be  unable  to  be  installed  un- 
til the  following  year,  and  that  the  defendant  would  lose  the  ability  to  fur- 
nish this  kUowatt  power ;  that  the  loss  to  the  defendant  company  by  reason 
of  the  delivery  of  the  wheels  too  late  to  enable  the  installation  at  the  time, 
extending  the  installation  into  the  next  jear  before  it  could  be  made,  was  the 
loss  on  the  second  set  of  wheels  alone  of  over  seventy-five  hundred  dollars,  be- 
ing the  loss  of  the  net  amount  which  would  have  been  received  from  the  kilo- 
watt power  which  they  had  contracted  for  and  which  they  were  unable  to 
furnish.  This  in  connection  with  the  testimony  already  in  the  case  in  the 
correspondence  and  as  to  what  was  done  when  the  machinery  was  received; 
and  also  to  prove  that  when  the  shipments  came  they  came  in  detached  pie- 
ces ;  that  the  second  set  of  wheels  was  never  put  together,  and  that  the  plain- 
tiff was  notified  that  the  defendant  would  not  accept  these  machines  until 
there  had  been  a  test  to  show  that  the  machines  were  within  the  power,  and 
that  the  test  could  not  be  made  until  the  spring  of  1908.' " 

"2.  The  court  erred  in  refusing  defendant's  further  offer  of  testimony. 
Said  offer  and  the  ruling  of  the  court  thereon  were  as  follows: 

'Mr.  Johnson:  Then  I  offer  so  much  of  the  testimony  as  shows  the  explan- 
ation to  the  parties  before  the  contract  was  entered  Into,  of  the  condition  of 
affairs  and  the  necessity  of  time,  of  the  contract  which  had  been  made,  and 
the  necessity  to  perform  it,  and  of  the  loss  which  would  occur  in  case  the  de- 
livery was  not  made  in  time.* " 

"3.  The  learned  Judge  erred  in  charging  the  Jury  as  follows: 

'Perhaps  I  may  say  at  this  point,  with  regard  to  both  machines,  that  al- 
though the  Jury  has  heard  something  in  the  case  with  regard  to  the  possible 
loss  of  profits  upon  the  part  of  the  purchaser,  owing  to  the  delay  in  furnish- 
ing the  machines  beyond  the  time  fixed  in  the  contract,  and  beyond  the  time 
fixed  by  the  extension  of  the  contract.  I  instruct  you  that  you  are  to  pay  no 
attention  to  that  matter  at  all ;  that  the  defendant  is  not  entitled  to  set  up  a 
defense  based  upon  asserted  loss  of  profits.  That  is  all  I  need  say,  because 
I  am  sure  the  Jury  will  accept  the  instructions  of  the  court  on  that  subject 
and  lay  that  matter  entirely  aside,  even  if  you  have  it  in  your  minds  at  alL' 

To  said  charge  defendant's  exception  was  as  follows: 

'Defendant's  counsel  excepted  to  so  much  of  the  charge  of  the  learned  Judge 
as  Instructed  the  Jury  that  they  could  not  take  into  consideration  any  dama- 
ges for  delay.' " 

It  is  admitted  that  the  verdict  for  the  plaintiff  negatived  all  charge 
of  breach  of  warranty;  and  the  substantial  question  before  us  is 
whether  the  defendant  had  a  right  to  introduce  evidence,  as  proposed 
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in  the  rejected  offers  of  proof  referred  to  in  the  first  and  second  as- 
signments of  error,  to  establish  a  counter-claim  against  the  plaintiff 
for  damages  for  delay  in  shipping  the  machinery  to  the  former.  The 
portion  of  the  charge  to  the  jury  referred  to  in  the  third  assignment,. 
in  so  far  as  excepted  to  by  the  defendant,  also  relates  to  the  subject 
of  damages  for  the  defendant  for  delay. 

The  plaintiff  contests  on  three  grounds  the  asserted  right  of  the 
defendant  to  establish  a  claim  to  such  damages:  first,  that  the  con- 
tract expressly  provides  that  "the  acceptance  of  the  machinery  upon 
arrival  shall  constitute  a  waiver  of  all  damages  for  delays";  second- 
ly, that  the  amount  of  such  profits  as  the  defendant  might  have  made 
imder  its  alleged  contract  with  the  Edison  Electric  Illuminating  Com- 
pany, even  aside  from  the  above  quoted  provision  of  the  contract,  was 
not  recoverable;  and,  thirdly,  that  no  sufficient  notice  of  such  alleged 
counter-claim  had  been  given  by  the  defendant  to  the  plaintiff.  We 
shall  consider  at  this  point  the  first  ground.  What  the  parties  to  the 
contract  intended  by  the  words  "the  acceptance  of  the  machinery  upon 
arrival"  must  control  the  construction  to  be  placed  by  this  court  up- 
on those  words,  and  in  order  to  ascertain  the  intent  of  the  parties  in 
their  use  they  must  be  read  in  the  light  of  other  provisions  in  the 
contract.  Considered  in  and  by  themselves  they  doubtless  would  im- 
port a  voluntary  acceptance  of  the  machinery  upon  arrival  as  satis- 
factory or  in  substantial  conformity  to  the  contractual  requirements. 
But  on  an  examination  of  the  contract  as  a  whole  we  are  unable  to  at- 
tach to  the  word  "acceptance"  its  usual  meaning.  The  elementary 
rule,  applicable  as  well  to  contracts  as  to  statutes,  that  the  various 
provisions  should,  as  far  as  may  be  reasonable,  be  so  read  as  to  avoid 
repugnancy  and  to  give  to  each  term  its  appropriate  effect,  to  the  end 
that  the  instrument  may  be  sustained  in  all  its  parts,  requires,  we  think, 
that  the  word  "acceptance"  must  be  treated  as  equivalent  only  to  "re- 
ceipt" in  the  sense  of  a  voluntary  receipt,  in  contradistinction  to  a  re- 
jection of  the  machinery  upon  arrival.  Unless  the  word  "acceptance** 
be  so  read  an  irreconcilable  inconsistency  will  be  disclosed  on  the  face 
of  the  contract.  The  balance  of  the  purchase  price  was  not  to  be  due 
until  "the  machinery  is  put  in  operation  and  tested  as  per  guarantee," 
a  provision  qualified  only  by  the  words  "in  any  event  the  time  of  last 
payment  is  not  to  exceed  four  months  from  date  of  bill  of  lading."^ 
The  warranties,  referred  to  as  guarantees,  contemplated  that  the  as- 
certainment of  the  conformity  or  non-conformity  of  the  machinery  to 
their  requirements  might  extend  over  a  considerable  period.  It  is  pro-^ 
vided  not  only  that  the  machinery  should  "operate  and  fill  the  require- 
ments of  this  agreement,  when  used  and  operated, under  the  condi- 
tions specified  herein,"  but  that  if  there  were  in  the  machinery  "me- 
chanical defects  due  either  to  faulty  design  or  workmanship"  the 
plaintiff  would  "furnish  without  charge  any  part  or  parts  thereof, 
which  may  prove  defective  under  such  conditions,  during  a  period  of 
six  months  from  date  of  putting  machinery  in  operation."  These  pro- 
visions are  palpably  of  such  a  nature  as  to  render  an  acceptance  by  the 
defendant  of  the  machinery  upon  arrival  within  the  usual  signification 
of  that  term  unreasonable  and  practically  impossible.  For  if  there 
should  be  an  acceptance  upon  arrival  the  defendant  thereby  would 
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wholly  waive  and  discharge  the  plaintiff  from  all  damages  for  non- 
conformity of  the  machinery  to  the  requirements  of  the  warranties. 
It  is  evident  that  the  word  "acceptance"  must  not  be  so  read  as  to  pro- 
duce such  a  result,  no  opportunity  having  been  afforded  to  the  defend- 
ant to  test  the  machinery.  If,  on  the  other  hand,  that  word  be  held  to 
mean  a  voluntary  receipt  of  the  machinery  upon  its  arrival,  the  same 
to  be  held  subject  to  testing,  as  provided  for  in  the  contract,  all  diffi- 
culty will  disappear.  Such  receipt  of  the  machinery  could  not  under 
the  terms  of  the  contract  discharge  the  plaintiff  from  the  usual  con- 
sequences of  its  non-conformity  to  the  warranted  excellence;  but  it 
well  might  discharge  the  plaintiff  from  "all  damages  for  delays"  and 
the  waiver  provided  for  extends  no  farther  than  to  such  damages. 
This  construction  of  the  contract  cannot  in  any  wise  impose  hardship 
upon  the  defendant.  While  the  defendant  upon  the  arrival  of  the 
machinery  would  not  be  competent  to  pass  upon  its  conformity  or 
nonconformity  to  the  warranties,  it  would  certainly  know  whether  de- 
lay in  its  arrival  beyond  the  time  stipulated  for  its  delivery  would  or 
would  not  defeat  in  whole  or  in  part  the  purpose  for  which  it  had 
been  ordered.  The  defendant  had  an  election  in  view  of  the  belated 
delivery  either  to  refuse  to  receive  the  machinery  and  hold  the  plain- 
tiff liable  for  all  damages  sustained  through  breach  of  contract,  or  in 
the  exercise  of  its  judgment,  having  knowledge  of  its  own  needs  and 
purposes,  to  receive  the  machinery,  thereby  foregoing  damages  for  de- 
lay, but  retaining  a  right  to  hold  the  plaintiff  in  damages  for  non-con- 
formity to  the  requirements  of  the  warranties.  Unless  the  defend- 
ant had  at  the  time  of  contracting  with  the  plaintiff  a  contract  with 
the  Edison  Electric  Illuminating  Company  it  could  not  maintain  a 
claim  against  the  plaintiff  for  loss  of  profits  on  the  contract  with  that 
company,  there  being  nothing  in  the  contract  between  the  plaintiff 
and  defendant  authorizing  generally  the  recovery  of  profits.  The  de- 
fendant better  than  anyone  else  could  judge  whether,  under  the  cir- 
cumstances and  for  the  protection  of  its  interests,  it  would  be  wise  or 
unwise  to  receive  the  machinery,  notwithstanding  the  delay.  Hav- 
ing received  and  retained  it,  as  appears  in  the  record,  the  defendant 
is  precluded  from  the  recovery  of  damages  for  the  delay.  There  is 
nothing  in  the  correspondence  between  the  parties  to  modify  or  affect 
the  force  of  the  provision  relating  to  waiver  of  damages  for  delay. 
In  view  of  the  conclusion  reached  it  is  unnecessary  to  consider  the 
other  two  grounds  of  contention  on  the  part  of  the  plaintiff.  For  the 
above  reasons  the  judgment  below  must  be  affirmed  with  costs,  and  it 
is  so  ordered. 
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(172  Fed.  529.) 

MASON  T.  NATIONAL  HERKIMER  COUNTY  BANK  OF  LITTLE  FALLS. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  21,  1909.) 

No.  279. 

1.  Bankbuptct  (i  159*)— Pbeferences—Elements. 

It  is  essential  to  a  voidable  preference  In  bankruptcy  that  the  bankrupt 
shall  have  transferred  some  portion  of  his  own  property  to  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  247;  Dec. 
Dig.  §  159.»] 

2.  Bankruptcy  (>  164*)— Voidable  PBErEBENCE— Payment  by  Indobseb. 

The  S.  Company  In  January  received  a  bankrupt's  note  in  payment  for 
certain  machinery  and  merchandise,  which  the  S.  Company  Indorsed  and 
discounted  at  defendant  bank.  The  note  was  renewed  from  time  to  time, 
being  secured  by  the  S.  Company's  collateral.  In  which  the  bankrupt  had 
no  Interest  until  on  September  26,  1908,  before  the  maturity  of  the  last 
renewal,  the  S.  Company  paid  the  note  to  the  bank  from  Its  own  funds, 
received  back  its  collateral,  and  charged  the  amount  to  the  bankrupt's 
account ;  the  S.  Company  being  then  Indebted  to  the  bankrupt  on  such  ac- 
count in  a  sum  in  excess  of  the  amount  of  the  note,  and  within  four 
months  the  adjudication  was  entered.  Held,  that  such  facts  did  not  Justi- 
fy an  Inference  that  the  note  was  paid  by  the  bankrupt,  or  with  Its  prop- 
erty, and  hence  the  payment  of  the  note  by  the  S.  Company  was  not  a 
voidable  preference  as  to  the  banl^ 

r  Kd.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  267 ;  Dec.  Dig. 
i  164.*] 

8.  Bankbuptcy  (I  154*)— Set-Oft— PxTBCHASE  or  Claim  by  Ceeditob. 

Bankr.  Act  July  1,  1898,  c.  541,  §  68b,  30  Stat  565  (U.  S.  Comp.  St  1901. 
p.  ^50),  provides  that  a  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  a  bankrupt  which  was  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition  or  within  four  months  before  such 
filing  with  a  view  to  such  use,  and  with  knowledge  or  notice  tliat  the 
bankrupt  was  Insolvent,  or  had  committed  an  act  of  bankruptcy.  Held, 
tliat  where  an  indorser  of  a  bankrupt*s  paper  took  It  up  within  four 
months  prior  to  bankruptcy,  knowing  that  the  bankrupt  was  insolvent, 
and  for  the  purpose  of  setting  It  off  against  its  debt  to  the  bankrupt,  it 
was  not  available  as  a  set-off  as  against  the  bankrupt's  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  454 ;  Dec.  Dig. 
I  154.*] 

4.  Bankbuptcy  (§  164*)— Payment  of  Debts— Evasion  of  Act. 

Where  an  indojser  of  a  bankrupt's  paper,  well  secured  by  the  Indorser's 
collateral,  paid  the  paper  to  the  bank,  and  charged  the  amount  against  its 
debt  on  open  account  to  the  bankrupt,  equity  did  not  require  that  the  pay- 
ment be  held  to  constitute  a  preference  to  the  bank  by  the  bankrupt  on 
the  theory  that  the  transaction  was  an  evasion  of  the  act 

[E6,  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  267;  Dec.  Dig. 
I  164.«] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  EMstrict  of  New  York. 

Action  by  Charles  B.  Mason,  as  trustee  in  bankruptcy  of  the  Na- 
tional Herkimer  County  Bank  of  Little  Falls.  From  a  decree  of  the 
District  Court  (163  Fed.  920)  for  complainant,  defendant  appeals. 
Reversed  and  remanded,  with  instructions  to  dismiss. 

The  complainant  is  the  trustee  In  bankruptcy  of  the  Newport  Knitting  Com- 
pany, a  corporation  under  the  laws  of  the  state  of  New  York,  and  lately  en- 
gaged In  the  business  of  manufacturing  knit  goods  at  Newport,  Herkimer  coun- 


156  97  C.  C.  ▲.  REPORTS. 

ty,  N.  Y.  The  defendant  is  a  national  bank,  located  and  doing  bnsiness  at 
Little  Falls  in  said  county,  and  some  22  miles  from  Newport  Tbe  Titus 
Sheard  Ck)mpany  is  a  New  York  corporation,  whlcb,  like  the  Newport  CJom- 
pany,  w|is  engaged  in  the  business  of  manufacturing  knit  gcK)ds,  and  was  lo- 
cated at  said  I/ittle  Falls.  The  Sheard  Company  and  the  Newport  Ompany, 
while  maintaining  distinct  and  separate  corporate  orgaulzations,  were  dose^ 
ly  associated  in  business,  and  had  to  some  extent  the  same  stockholders  and 
officers.  Neither  corporation,  however,  owned  any  shares  in  the  other,  and  it 
does  not  appear  that  the  same  persons  owned  controlling  interests  in  both  cor- 
porations. The  Sheard  Company  was  a  customer  of  the  defendant  bank,  kept 
Its  deposit  account  with  it,  and  discounted  its  own  paper  and  that  received 
from  persons  dealing  with  it  The  Newport  Company  was  never  a  customer 
of  the  defendant  bank. 

On  January  7,  1901,  the  Newport  Company  gave  the  Sheard  Company  Its 
four  months'  note  for  $5,773.05  in  payment  for  certain  machinery  and  mer- 
chandise purchased.  The  Sheard  Company  indorsed  this  note,  and  discounted 
it  for  its  own  benefit  at  the  defendant  bank.  The  note  was  reduced  by  partial 
payments  to  $5,000,  and  was  renewed  with  the  same  Indorsement  from  time  to 
time  until  May  11,  1903,  when  it  was  again  renewed  for  four  months  so  as  to 
mature  September  11,  1903,  On  August  22,  1903,  however,  and  before  the 
maturity  of  said  note,  it  was  taken  up  through  the  action  of  the  Sheard  Com- 
pany by  a  new  three  months*  note  likewise  indorsed  by  said  Sheard  Company 
and  secured  by  collateral  deposited  by  said  company.  The  collateral  consisted 
of  accounts  receivable  amounting  to  $6,300  belonging  to  the  Sheard  Company^ 
and  in  which  the  Newport  Company — the  maker  of  the  note — had  no  interest 
On  September  26,  1903,  and  before  the  maturity  of  the  last-mentioned  note, 
the  Sheard  Company  paid  $4,953.33  to  the  defendant  bank,  being  the  amount 
of  said  note — $5,000 — less  unearned  Interest,  took  up  the  said  note,  and  re- 
celved  back  its  collateral.  The  Sheard  Company  made  this  payment  upon  its 
own  Initiative  and  in  its  own  behalf  by  cheque  drawn  upon  funds  belonging 
wholly  to  it  At  the  time  when  the  Sheard  Company  paid  and  took  up  said 
note  and  collateral,  it  was  indebted  to  the  Newport  Company  upon  open  ac- 
count in  a  sum  in  excess  of  the  amount  of  said  note.  Upon  taking  up  said 
note  it  credited  the  amount  paid — $4,953.33 — ^to  Itself  upon  its  account  with 
the  Newport  Company.  This  was  done  with  the  knowledge  and  approval  of 
the  Newport  Company,  but  not — so  far  as  appears  upon  the  record — with  the 
knowledge  of  the  defendant.  In  August,  1903.  when  the  Sheard  Company  sub- 
stituted the  three  months*  collateral  note  in  place  of  the  existing  four  months* 
note  which  was  merely  indorsed,  it  was  otherwise  largely  Indebted  to  the  de- 
fendant bank  upon  its  own  and  indorsed  paper,  and  at  that  time  made  an 
agreement  with  the  defendant  whereby  it  practically  pledged  all  its  property  as 
security  for  such  indebtedness.  On  January  23,  1904,  and  within  four  months 
after  the  taking  up  of  the  last  note  by  the  Sheard  Company  as  aforesaid,  the 
Newport  Company  was  adjudged  a  bankrupt. 

The  District  Court,  in  accordance  with  the  claims  of  complainant,  held  that 
the  last-mentioned  transaction  amounted  to  a  preference  under  section  60  of 
the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  562  [U.  S.  Comp.  St 
1901,  p.  3445]),  which,  so  far  as  is  relevant  here,  reads  as  follows:  **A  person 
shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he  has,  within 
four  months  before  the  filing  of  the  petition,  or  after  the  filing  of  the  petition 
and  before  the  adjudication,  procured  or  sufTered  a  Judgment  to  be  entered 
against  fiimself  in  favor  of  another  person,  or  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement  of  such  Judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same  class.'* 

Myron  G.  Bronner  (Albert  M.  Mills,  of  counsel),  for  appellant. 
Cookinham  &  Cookinham,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The  one 
thing  absolutely  essential  to  a  preference  is  that  the  bankrupt  transfer 
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some  portion  of  his  property  to  the  creditor.  If  the  creditor  receive 
none  of  the  bankrupt's  property,  there  is  no  preference.  And  that  is 
the  primary  difficulty  with  the  complainant's  case.  The  defendant 
bank  received  no  property  or  money  of  the  Newport  Company.  The 
Sheard  Company  as  indorser  of  the  note  took  up  and  paid  its  own 
funds  therefor — funds  in  which  the  Newport  Company  had  no  inter- 
est whatever.  It  is  true  that  the  Sheard  Company  at  the  time  it  paid 
the  note  was  indebted  to  the  Newport  Company,  but  that  in  no  sense 
made  its  funds  the  property  of  the  latter.  An  unsecured  creditor  has 
no  interest  in  his  debtor's  property  until  he  has  sequestered  it.  The 
money  which  the  defendant  received  belonged  to  the  Sheard  Company, 
and  not  to  the  bankrupt.  It  follows,  then,  that  there  was  no  preference 
unless  that  which  was  actually  done  can  be  treated  as  the  equivalent  for 
something  else.  And  that  is  the  theory  of  the  District  Court's  decision. 
It  is  pointed  out  that,  if  the  Newport  Company  had  collected  its  claim 
from  the  Sheard  Company  and  had  itself  paid  the  note,  there  would 
have  been  a  transfer  from  the  Newport  Company  to  the  bank.  And  it 
is  said  that  it  was  merely  a  short  cut  for  the  Sheard  Company  to  pay 
the  note  and  charge  the  amount  paid  upon  its  account  against  the 
Newport  Company — that  the  effect  of  the  two  transactions  was  the 
same.  There  would  be  much  force  in  this  argument  if  the  Sheard 
Company  stood  in  the  transaction  merely  as  a  debtor  of  the  Newport 
Company.  It  may  well  be  that  when  a  debtor  with  the  approval  of 
his  creditor  takes  up  the  latter's  note  at  a  bank,  and  offsets  the  amount 
paid  upon  his  debt,  the  payment  to  the  bank  will  be  treated  as  having 
heen  made  by  the  creditor;  the  debtor  being  really  his  agent  in  the 
transaction.  But  that  was  not  the  situation  here.  The  Sheard  Com- 
pany was  the  indorser  of  the  note,  and  had  pledged  its  own  property 
as  security  therefor.  In  taking  up  the  note  and  collateral  it  acted  in 
its  own  behalf,  and  in  no  sense  as  the  agent  of  the  Newport  Company. 
The  note  was  not  discharged.  The  Sheard  Company  as  against  the 
Newport  Company  became  the  holder  instead  of  the  bank.  Upon  no 
permissible  theory  in  law  or  equity  can  it  be  said  that  the  note  was 
paid  by  the  Newport  Company. 

But  it  is  further  urged  that  the  effect  of  the  transaction  was  to 
appropriate  certain  assets  of  the  Newport  Company,  to  wit,  its  demand 
against  the  Sheard  Company,  to  the  payment  of  this  note  to  the  ex- 
clusion of  other  creditors.  As  already  pointed  out,  however,  this  ulti- 
mate result  would  not  make  the  transaction  a  preference ;  the  Sheard 
Company  alone  dealing  with  the  bank  and  acting  in  its  own  interest. 
But  it  cannot  be  conceded  that  the  result  claimed  would  follow.  If 
the  Sheard  Company,  knowing  the  Newport  Company  to  be  insolvent, 
acquired  the  note  with  a  view  to  using  it  as  a  set-off  or  counterclaim 
against  its  debt,  it  could  not  legally  do  so.  Bankruptcy  Law,  §  68b. 
And,  if  the  Sheard  Company  could  not  offset  the  note  against  the 
account  of  the  Newport  Company,  there  was  no  transfer  or  appropria- 
tion of  such  account,  and  much  less  a  preference.  The  debt  could 
still  be  collected  by  the  trustee  of  the  Newport  Company  and  used  for 
the  benefit  of  all  the  creditors. 

Finally,  it  is  contended,  in  substance,  that  equity  requires  that  the 
decree  be  permitted  to  stand — that  the  whole  transaction  was  an  eva- 
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sion  of  the  bankruptcy  act.  We  see  no  basis  for  this  contention.  The 
note  which  was  paid  was  apparently  well  secured  by  the  indorser's 
collateral.  There  was  no  reason  why  it  should  not  have  been  paid  in 
full.  The  bank  received  no  more  than  it  was  entitled  to  without  look- 
ing to  the  bankrupt's  property  at  all.  It  cannot  be  said  that  equity  re- 
quires us  to  affirm  a  decree  compelling  a  bank  to  pay  back  to  the 
trustee  of  the  maker  of  a  note  money  received  from  an  indorser,  and 
upon  the  payment  of  which  it  surrendered  collateral  deposited  by  st^ch 
indorser. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  instructions  to  dismiss  the  bill,  with  costs. 


(172  Fed.  532.) 

BACON  v.  CONROY. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  15,  1909.) 

No.  272. 

1.  AniflBALTT  (I   73*) — ^DOCUIUENTABT   EVIDENCE— SHIP'B  LOO. 

It  is  the  better  practice  to  Introduce  the  log  of  a  vessel  in  evidence,  aft- 
er being  duly  authenticated,  to  prove  facts  stated  therein,  rather  than  to 
rely  on  the  testimony  of  the  officer  who  made  the  entries  after  reading 
the  same,  when  much  time  has  elapsed,  and  the  facts  are  of  such  a  char- 
acter, that  he  cannot  be  supposed  to  have  any  independent  recollection  of 
them. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Dec.  Dig.  |  73w*] 
2.  Shipping  (J  153*) — Action  to   Recover  Freight— Sufficiency  of  E5vi- 

DENCE. 

Evidence  held  sufficient  to  sustain  a  finding  that  the  weight  of  a  cargo 
of  chalk  carried  by  a  vessel  was  in  excess  of  that  reported  by  the  con- 
eignee  and  on  which  freight  was  paid. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Dec.  Dig.  %  153.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ntv/  York. 

Wing,  Putnam  &  Buriingham  (James  Forrester,  of  counsel),  for 
appellant. 

Wheeler,  Cortis  &  Haight  (John  W.  Griffin,  of  counsel),  for  ap- 
pellee. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  libelant  chartered  the  steamer  Fortuna 
to  the  respondent's  testator  to  carry  a  cargo  of  block  chalk  from  Dun- 
kirk to  Philadelphia.  The  bill  of  lading  though  calling  for  4,300  tons 
contained  the  clause  "weight  unknown."  On  arrival  the  cargo  was 
discharged  in  tubs  and  removed  by  the  consignee  to  some  point  in 
the  city  of  Hiiladelphia  where  it  was  weighed.  Freight  was  paid  on 
3,72o  tons.  Some  six  months  afterwards  this  libel  was  filed,  claim- 
ing freight  on  275  tons  in  addition. 

Several  methods  are  pursued  to  show  that  the  actual  weight  of  the 
cargo  delivered  was  not  less  than  4,000  tons.    First,  two  sizes  of  tubs 
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were  used,  one  weighing  1,600  and  the  other  800  pounds  when  load- 
ed. The  only  witness  who  gives  the  figures  of  the  tally  is  the  cap- 
tain, who,  reading  them  from  a  letter  signed  by  him,  the  chief  officer, 
and  the  chief  engineer,  date  not  stated  nor  person  addressed,  says 
5,685  of  the  large  and  672  of  the  small  tubs  were  discharged.  The 
theory  was  that  the  master  refreshed  his  recollection  by  looking  at 
this  letter;  but  he  is  not  shown  to  have  had  any  personal  knowledge 
of  the  tally  at  all. 

The  trouble  with  this  calculation  is  that  there  is  no  legal  proof  of 
the  tally.  It  was  kept  from  August  26th,  the  day  of  arrival,  to 
September  1st,  by  the  second  mate  at  one  end  of  the  vessel  and  the 
boatswain  at  the  other,  and  from  September  1st  to  September  9th  by 
a  new  second  mate  and  the  boatswain.  The  only  one  of  these  men 
produced  as  a  witness,  who  had  personal  knowledge,  is  the  original 
second  mate,  who  tallied  at  one  end  of  the  ship  between  August  6th 
and  September  1st. 

No  explanation  is  offered  why  the  master,  having  these  facts  and 
figures  within  reach,  did  not  at  the  time  of  discharge,  when  witnesses 
were  at  hand  and  recollection  fresh,  raise  the  question  whether  the 
amount  of  freight  paid  by  the  consignee  was  correct.  This  is  the 
time  when  such  questions  should  be  settled. 

The  next  method  is  to  compare  the  draft  of  the  vessel  at  the  time 
of  arrival,  22  feet  3  inches,  with  her  loading  or  displacement  scale, 
deducting  other  weights  than  the  cargo  contained  in  her.  These  con- 
sisted of  boiler  water,  fresh  water,  coal,  and  stores.  Allowing  for 
weights  other  than  cargo  and  for  the  difference  between  the  specific 
gravity  of  the  water  at  Philadelphia  and  water  at  sea,  the  vessel  shoulcl 
have  had  on  board  according  to  her  loading  scale,  the  accuracy  of 
which  was  proved  by  the  chief  engineer  Iverson,  cargo  weighing  over 
4,000  tons.  The  foregoing  calculation  is  corroborated  by  comparing 
the  weights  on  board  after  the  discharge  of  the  cargo  with  the  loading 
scale  at  the  then  draft  of  11  feet. 

The  chief  engineer  testifies  that  entries  in  the  engineer's  log  made 
by  him  as  to  the  weights  of  the  coal,  fresh  water,  boiler  water,  and 
stores  on  arrival  and  of  the  same  articles  together  with  the  water 
ballast  after  discharge  of  the  cargo  were  to  his  knowledge  correct  at 
the  time  they  were  made.  The  theory  was  that  by  looking  at  the  log: 
he  refreshed  his  recollection ;  but  this  was  evidently  not  so.  He  had 
after  looking  at  the  log  no  revived  or  independent  recollection,  but 
could  only  say  that  he  knew  the  entries  when  made  were  correct.  The 
log  was  only  marked  for  identification.  We  think  it  would  have  been 
better  practice  to  offer  the  entries  in  evidence.  Howard  v.  McDon- 
ough,  77  N.  Y.  592;  National  Ulster  County  Bank  v.  Madden,  114 
N.  Y.  281,  21  N.  E.  408,  11  Am.  St.  Rep.  633. 

While  the  proof  is  not  of  a  very  satisfactory  character,  we  think 
the  district  judge  was  justified  in  finding  that  a  prima  facie  delivery 
of  at  least  4,000  tons  of  chalk  was  made  out,  especially  in  view  of  the 
fact  that  the  respondent  offered  no  evidence  whatever  as  to  the  ac- 
tual weight  of  the  cargo  at  Philadelphia  if  it  was  weighed,  or  how 
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the  freight  was  estimated  if  the  cargo  was  not  weighed,  or  that  it 
was  not  within  his  power  to  make  such  proof. 
The  decree  is  affirmed,  without  interest  or  costs. 

NOTE.— The  following  la  the  opinion  of  Adams,  District  Judge,  In  the  couit 
below: 

ADAMS,  District  Judge.  This  was  an  action  to  recover  a  balance  of  freight 
alleged  to  be  due  under  a  charter  party  of  the  steamship  Fortuna,  dated  July 
26,  1905,  between  the  llbellant  and  respondent's  firm  of  John  D.  McGlincey  & 
Company.  Under  this  charter,  the  steamer  was  to  transport  a  cargo  of  block 
challt,  not  exceeding  4,300  tons  from  Dunkirk,  France,  to  Philadelphia,  at  the 
rate  of  7  shillings  and  9  pence  per  ton  of  2,240  pounds,  captain  to  sign  bills  of 
lading  as  presented.  Pursuant  to  the  contract,  a  cargo  was  duly  loaded  at 
Dunkirk  and  delivered  to  the  consignees  In  Philadelphia.  The  captain  signed 
bills  of  lading  therefor,  as  ordered  by  the  charterers.  The  cargo  was  deliv- 
ered in  conformity  with  the  bills  of  lading.  It  is  alleged  that  freight  was 
duly  paid  on  3,725  tons,  leaving  a  balance  of  275  tons,  upon  which  freight 
should  be  paid,  but  Is  refused. 

The  pleaded  defense  Is  a  denial  that  the  cargo  amounted  to  4,000  tons  and 
the  llbellant  was  left  to  make  such  proof  as  he  could  of  the  quantity  on  board. 

The  case  was  not  tried  In  court.  The  depositions  of  the  master,  the  chief 
engineer  and  the  mate  were  taken,  however,  and  produced.  I  have  read  them 
carefully.  Their  testimony  was  objected  to  l>ecause  the  witnesses,  particular- 
ly the  master,  used  the  ship's  logs  In  giving  It,  but  It  appears  they  were  not 
testifying  from  the  logs,  but  from  their  memories  as  refreshed  by  them  and 
these  objections  should  therefore  be  overruled. 

The  master's  testimony  showed  that  he  signed  bills  of  lading  for  4,200  tons, 
but  the  statement  of  the  amount  was  coupled  with  an  acknowledgment  that 
he  signed  "weight  unknown"  and  he  said  he  did  not  In  fact  know  what  the 
weights  were.  The  llbellant  claims  that  the  bill  of  lading  amount  was  che<^- 
od  by  the  ship's  tally  when  loading,  but  the  only  evidence  of  this  was  the 
master's  statement,  that  "the  mate  always  takes  the  number  of  the  cars  in 
loading,"  which  obviously  Is  of  no  value  when  the  sufficiency  of  legal  evidence 
Is  questioned. 

It  was  attempted  to  establish  the  weights  from  the  draft  of  the  ship.  That 
Involved  giving  reasonably  accurate  computations  of  the  weights  of  coal,  wa- 
ter, fresh  and  boiler,  and  stores  on  board  before  and  after  discharge.  The 
weight  of  the  coal  was  established  by  the  testimony  of  the  engineer.  Some 
calculations  have  been  made  of  the  weights  of  the  cargo  in  connection  with 
what  is  called  the  "Builders'  scale."  That  was  objected  to  as  not  being  prop- 
erly proved  and  not  competent.  When  It  was  Introduced  the  first  objection 
was  good,  but  the  subsequent  testimony  of  the  chief  engineer  established  its 
correctness  and  I  think  it  then  became  competent.  The  draft  of  the  steamer 
at  sea  before  discharge  was  22  feet,  3  inches,  from  which  should  be  deducted 
3  inches  for  the  fresh  water  she  was  In  at  Philadelphia.  By  the  builders' 
scale  it  appears  that  a  load  of  4,350  tons  is  required  to  give  the  ship  a  mean 
draft  of  22  feet.  When  she  was  at  that  draft,  she  had  on  board  209  tpns  of 
weight  other  than  cargo,  which  was  therefore  4,141  tons,  corresponding,  sub- 
stantially, with  the  bill  of  lading  weight.  The  testimony  shows  that  the 
weights  of  the  items  of  cargo  were  as  follows: 

Before  discharge  After  discharge 

tons.  tons. 

Coal    143  262 

Fresh   Water 12  10 

Boiler  water 38  88 

Stores,  lumber 16  16 

Water   ballast 493 

209  819 

The  exact  weight  of  cargo  does  not  appear,  but  there  is  sufficient  to  show 
that  a  greater  quantity  was  on  board  than  paid  for  and  more  than  the  daim 
here. 
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No  eTldence  of  any  kind  has  been  offered  by  the  respondent,  nor  has  any 
oral  argument  or  brl^  been  submitted  by  him,  or  assistance  of  any  kind  bean 
given  by  him  to  the  court,  which  has  been  left  to  ascertain  tlie  facts  as  best 
it  could  from  the  proofs  submitted  by  the  libellant,  aided  by  his  able  brief.  I 
think  in  the  absence  of  any  contradiction  of  the  libellant's  proofs,  the  court 
is  required  to  deduce  from  them  that  the  weight  of  the  cargo  was  at  least 
4,000  tons.  As  the  respondent  has  paid  for  8,725  tons,  a  balance  remains  of 
295  tons,  which  at  the  charter  rate  makes,  with  the  exchange  at  $4.86,  $517.58, 
for  which  amount,  with  interest,  tlie  libellant  should  have  a  decree. 


(172  Fed.  635.) 

8BXT0N  T.  KESSLE2R  ft  00.,  Limited,  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  14,  1909.) 

No.  263. 

Bankbxjpot  (§  163*) — ^Voidable  Pbefebenobs— Tbansfeb  of  Pbopebtt— Di- 

UVEBT  PUBSUANT  TO  PBIOB  LIEN. 

A  New  York  banking  house,  by  agreement,  and  in  order  to  provide 
security  for  drafts  drawn  by  it  in  the  course  of  business  on  its  cor- 
respondent in  Manchester,  England,  placed  certain  stocks  and  bonds  ei- 
ther transferable  by  delivery  or  indorsed  in  blank  in  an  envelope  in 
its  safe  deposit  vaults  marked  "Bscrow,  for  account  of  the  Manchester 
house,  which  was  furnished  with  a  list  of  the  securities  giving  their  mar- 
ket value.  The  New  York  house  also  entered  the  transfers  on  its  books 
and  with  permission  of  the  Manchester  house,  from  time  to  time,  with- 
drew certain  of  the  securities  and  substituted  others  of  equal  value.  The 
arrangement  was  made  in  entire  good  faith  and  continued  for  a  number 
of  years,  when  the  New  York  house,  having  then  outstanding  unprotect- 
ed drafts,  and  its  condition  having  become  uncertain  by  reason  of  a 
panic,  delivered  the  securities  to  an  agent  of  the  Manchester  house  and 
within  four  months  thereafter  was  adjudged  a  bankrupt.  Held:  That 
the  Manchester  house  had  an  equitable  lien  on  the  securities  while 
in  the  possession  of  its  debtor  in  the  nature  both  of  a  mortgage  and  an 
agreement  for  a  pledge  which  gave  it  the  right  tq  take  possession  of  the 
same  at  any  time;  that,  when  it  took  possession,  it  did  so  by  virtue  of 
such  prior  right,  and  its  title  was  that  of  mortgagee  and  pledgee,  relat- 
ing back  to  the  time  of  the  original  transaction,  and  did  not  constitute  a 
transfer  of  property  within  four  months  of  the  bankruptcy,  which  could 
be  avoided  as  a  preference  under  Bankr.  Act  July  1,  1896,  c.  541,  |  60b, 
80  Stat  562  (U.  S.  Comp.  St  1901,  p.  3446).. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  163.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
See,  also,  165  Fed.  508. 

McLaughlin,  Russell,  Coe  &  Sprague  (Abram  I.  Elkus,  Frederick 
C.  McLaughlin,  and  Rufus  W.  Sprague,  Jr.,  of  counsel),  for  appel- 
lants. 

John  Larkin  and  J.  Frankenheimer,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  Kessler  &  Co.,  of  New  York,  engaged  in 
the  business  of  banking  and  foreign  exchange,  had  for  a  long  time 
drawn  upon  Kessler  &  Co.,  Ltd.,  of  Manchester,  without  giving  any 
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security  for  payment  of  its  drafts.    Early  in  1903  the  Manchester 
house  wrote  the  New  York  house  as  follows : 

"We  beg  to  refer  to  the  question  of  your  providing  security  for  the  draw- 
ing credit  which  you  have  with  us,  which  has  already  been  privately  touched 
upon.  We  understand  from  Mr.  E^dward  Kessler  that  it  would  not  be  very 
convenient  for  you  to  provide  this  Immediately,  and  as  we  in  no  way  wish  to 
incommode  you,  although  from  the  altered  circumstances  of  this  firm  it  is  a 
matter  of  some  importance  to  us,  we  propose  to  give  you  until  the  30th 
of  June  of  this  year,  by  which  date  the  necessary  securities  should  be  set 
aside  for  us  and  a  list  sent  to  us.  We  do  not  propose  to  name  a  fixed  amount 
of  credit  Suffice  it  to  say  that  what  you  are  at  present  using  seems  large, 
and  rather  than  an  increase  we  should  like  to  see  it  somewhat  reduced. 

••We  trust  that  you  may  be  able  to  give  effect  to  our  wishes  even  sooner  than 
the  date  we  stipulate  for." 

In  accordance  with  this  letter  the  New  York  house,  on  June  30th, 

wrote  the  Manchester  house : 

••In  accordance  with  instructions  from  Mr.  Alfred  Kessler,  we  have  to-day 
placed  in  a  seimrate  package  in  our  safe  deposit  vaults  the  following  se- 
curities, package  marked  'Escrow  for  account  of  Kessler  &  Co.,  Limited,  Man- 
chester*: 

1,484  shares  Oklahoma  Gas  &  Electric  Co.,  at  25 $  37,100 

2,428  shares  United  Lighting  &  HeaUng  Co.,  at  12 29,136 

2,352  shares  Daimler  Manufacturing  Co.,  at  50 117,600 

$373,000  United  Breweries  Co.  first  6's,  at  65 242,245 

$406,081 
^•lliis  escrow  is  intended  as  a  protection  against  our  long  drawings  against 
your  good  selves." 

July  8th  the  Manchester  house  replied  as  follows: 

••We  are  in  receipt  of  your  favor  of  30th  ultimo.  In  which  you  advise  us  of 
the  securities  you  have  laid  aside  as  security  for  your  long  drawings  on  us. 
We  have  noted  the  particulars  as  given  up  to  us  and  the  matter  goes  in  order. 
If  at  any  time  you  have  the  opportunity  of  realizing  these  securities  or  any 
part  of  them,  you  are  at  liberty  to  take  them  and  to  replace  them  by  others 
of  equal  value,  though  in  that  case  we  should  of  course  like  to  see  rather  bet- 
ter quality." 

December  23,  1903,  the  Manchester  house  wrote  to  the  New  Yorlc 

house  as  follows : 

"For  the  purpose  of  the  atKlit  of  our  books  for  our  yearly  balance  sheet, 
we  should  feel  obliged  if  you  would  send  us,  in  the  form  of  a  certificate,  the 
particulars  of  the  securities  you  have  set  aside  against  your  drawing  credit 
with  us.  We  should  like  this  done  annually  on  the  31st  December.  We  dt> 
not  think  the  matter  will  present  any  difficulty  for  you.  Something  in  the 
form  of  the  inclosed  is  what  we  require.  ♦  ♦  ♦  We  certify  that  we  have 
specially  set  aside  and  hold  for  your  acct  on  this,  the  Slst  day  of  Deceml>er, 
'03,  as  security  for  the  drawing  credit  which  you  accord  us,  the  following  se- 
curities:   ♦    ♦    ♦    Name  sees,  and  market  value." 

The  New  York  house  not  only  conformed  to  these  directions,  but, 
in  addition,  entered  the  securities  so  set  aside  and  all  substitutions  of 
them  on  their  loan  book  and  notified  the  Manchester  house  of  substi- 
tutions made  from  time  to  time.  The  securities  were  always  either 
negotiable  by  delivery  or  indorsed  in  blank.  The  two  houses  did  busi- 
ness in  strict  conformity  with  the  foregoing  arrangement  until  the  fall 
of  1907,  when  a  financial  panic  occurred  in  the  city  of  New  York.  Oc- 
tober 25th  the  stability  of  the  New  York  house  being  in  doubt,  it  de- 
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livered  to  an  agent  of  the  Manchester  house  then  in  New  York  City  the 
escrow  securities,  which  he  deposited  in  a  safe  deposit  company  in 
the  name  of  the  Manchester  house.  November  8th  a  petition  in  bank- 
ruptcy was  filed  against  the  New  York  house,  and  November  27th  it 
was  adjudicated  a  bankrupt. 

This  is  an  action  in  equity  brought  by  the  trustee  in  bankruptcy  to 
set  aside  the  transfer  of  the  securities  because  made  within  four 
months  prior  to  the  filing  of  the  petition ;  the  New  York  house  being 
insolvent,  and  the  Manchester  house  knowing,  or  having  reason  to 
know,  that  fact,  and  the  intention  being  to  give  'it  a  preference.  The 
matter  was  referred  to  a  master,  who  found  in  accordance  with  the 
prayer  of  the  bill,  and  his  report  was  confirmed  by  the  district  judge, 
from  whose  decree  this  appeal  is  taken. 

The  master  and  the  district  judge  both  held  the  transaction  in  ques- 
tion to  be  a  pledge  or  an  agreement  to  pledge  the  escrow  securities, 
and  that  the  delivery  of  them  under  the  circumstances  stated  in  the 
bill  within  four  months  of  the  filing  of  the  petition  in  bankruptcy  con- 
stituted a  voidable  preference  under  the  bankrupt  act.  It  may  be  ad- 
mitted that  the  conclusion  so  reached  was  entirely  right  if  the  arrantre- 
ment  is  to  be  regarded  as  a  pledge  or  a  promise  to  pledge ;  possession 
being  essential  to  the  existence  of  a  pledge.  This  relieves  us  from  the 
necessity  of  examining  authorities  relating  to  pledges.  A  word,  how- 
ever, may  be  said  as  to  the  cases  of  Casey  v.  Cavaroc,  96  U.  S.  467, 
24  L.  Ed.  779,  Casey  v.  National  Bank,  96  U.  S.  492,  24  L.  Ed.  789, 
and  Casey  v.  Schuchardt,  96  U.  S.  494,  24  L.  Ed.  790,  upon  which  the 
appellant  especially  relies.  In  the  second  case  a  receipt  was  given  by 
the  bank  which  might  have  been  treated  as  a  declaration  of  trust ;  but 
the  defendant  relied  on  its  rights  as  a  pledgee.  What  Mr.  Justice 
Bradley  said  in  the  last  case  was  undoubtedly  true  of  all  the  cases : 

"As  the  only  claim  made  by  Schuchardt  &  Sons  in  their  answer  to  the  se- 
curities in  question  is  by  way  of  pledge,  and  as  there  was  no  such  delivery  and 
retention  of  possession  by  them  or  their  agents  or  trustees  as  the  law  requires 
to  constitute  the  privilege  of  a  pledge  as  to  third  persons,  their  claim  cannot 
be  sustained." 

The  intention  to  secure  is  plain;  but  this  could  have  been  accom- 
plished not  only  by  a  pledge,  which  is  the  usual  course  of  business  in 
case  of  choses  in  action,  but  by  a  mortgage  or  by  a  trust.  It  can  hard- 
ly be  doubted  that  a  formally  executed  declaration  of  trust  as  to  spe- 
afic  securities  by  the  New  York  house  in  favor  of  the  Manchester 
house  would  have  been  good.  The  New  York  house,  although  the 
maker  of  the  trust,  could  have  properly  acted  as  the  trustee  (Locke 
v.  Trust  Co.,  140  N.  Y.  135,  35  N.  E.  578),  to  the  extent  of  the  trust, 
viz.,  the  protection  of  the  Manchester  house  for  its  acceptances. 

As  the  transaction  was  a  perfectly  honest  one,  a  construction  should 
be  adopted  to  give  it  effect,  if  that  is  possible.  In  their  correspondence 
the  parties  used  neither  the  words  "mortgage,"  nor  "pledge,"  nor 
"trust,"  but  the  inapt  word  "escrow,"  which  they  probably  did  not  un- 
derstand. What  they  did,  however,  clearly  evidences  their  intention. 
The  credit  to  be  given  to  the  New  York  house  was  not  to  depend  alone 
upon  its  strength,  but  also  upon  additional  security  to  be  given  to  the 
Manchester  house.    The  New  York  house,  being  the  absolute  owner 


IG4  07  C.  C.  A.  REPORTS. 

of  certain  specified  securities,  agreed,  in  accordance  with  the  require- 
ment of  the  Manchester  house,  to  hold  them  for  its  account,  and  to 
that  end  both  segregated  them  from  their  other  securities  and  entered 
them  upon  their  books  as  so  appropriated.  The  Manchester  house  as 
the  equitable  owners  authorized  the  New  York  house  to  withdraw  the 
specified  securities  from  time  to  time  for  their  own  purposes  not  ab- 
solutely, but  upon  condition  that  they  should  substitute  securities  of 
equal  value,  which  was  always  done.  There  were,  accordingly,  during 
the  whole  period  of  this  credit,  specified  earmarked  or  traceable  securi- 
ties held  by  the  New  York  house  for  account  of  the  Manchester  house. 
The  use  of  the  word  "collateral"  does  not  necessarily  indicate  a  pledge. 
It  is  important  only  as  showing  that  the  Manchester  house's  ownership 
of  or  interest  in  the  securities  was  only  for  the  purpose  of  protecting 
it  for  accepting  the  drafts  of  the  New  York  house. 

Considering  the  family  relation  and  the  long  business  dealing  be- 
tween the  two  houses,  and  the  fact  that  they  were  dealing  3,000  miles 
apart,  and  that  they  had  entire  confidence  in  each  other,  the  arrange- 
ment made  was  natural  and  reasonable.  It  was  sufficiently  precise  to 
protect  the  Manchester  house  and  elastic  enough  to  meet  the  ordinary 
requirements  of  the  business  of  the  New  York  house. 

If  the  transaction  had  been  a  mortgage  of  the  securities,  the  de- 
livery of  them  October  25,  1907,  would  have  been  good  as  against  the 
trustee  in  bankruptcy  because  under  the  law  of  the  state  of  New  York 
mortgages  of  choses  in  action  need  not  be  filed.  Lien  Law  (Laws 
1897,  p.  536,  c.  418)  §  90 ;  Humphrey  v.  Tatman,  198  U.  S.  91,  25 
Sup.  Ct.  567,  49  L.  Ed.  956.  Doubtless  a  court  of  equity  would  not 
intervene  to  enforce  or  perfect  an  imperfect  mortgage  as  against  the 
other  creditors  of  the  mortgagor ;  but  no  such  assistance  would  have 
been  needed,  the  mortgagor  having  voluntarily  carried  out  the  purpose 
of  the  mortgage  by  delivering  the  securities  to  the  mortgagee.  This 
would  have  been  legal,  notwithstanding  the  insolvency  of  the  mortga- 
gor and  the  knowledge  of  that  fact  by  the  mortgagee.  Hauselt  v.  Har- 
rison, 105  U.  S.  401,  26  L.  Ed.  1075;  Wood  v.  U.  S.  Fidelity  Co.  (D. 
C.)  143  Fed.  424. 

So  in  the  case  of  trust  receipts  the  courts  of  New  York  have  been 
astute  to  carry  out  the  intention  of  the  parties.  The  course  of  business 
is  as  follows :  A  banker  gives  a  letter  of  credit  to  the  purchaser  of 
goods  to  enable  him  to  pay  for  them  upon  condition  that  bills  of  lading 
to  the  banker's  order  for  the  goods  shall  be  delivered  to  him,  accom- 
panied hy  a  draft  upon  the  purchaser.  Upon  arrival  of  the  goods  the 
banker  delivers  the  bill  of  lading  to  the  borrower;  he  executing  a 
trust  receipt  to  hold  or  sell  the  goods  as  the  property  of  the  banker  for 
his  benefit.  Without  defining  exactly  what  the  relation  between  the 
lender  and  the  borrower  is  as  to  the  goods — that  is,  whether  it  is  that 
of  mortgagor  and  mortgagee  or  of  pledgor  and  pledgee,  or  a  condi- 
tional sale — the  courts  have  steadily  protected  the  right  of  the  lender 
in  the  goods  so  delivered.  Farmers'  &  Mechanics'  Bank  v.  Logan,  74 
N.  Y.  568;  Moors  v.  Kidder,  106  N.  Y.  32,  12  N.  E.  818;  Drexel  v. 
Pease,  133  N.  Y.  129,  30  N.  E.  732. 

We  regard  the  transaction  in  question  as  a  declaration  of  trust  in 
respect  to  the  escrow  securities  by  the  New  York  house  in  favor  of 
the  Manchester  house.    Being  the  absolute  owner  of  the  securities,  it 
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declared  in  consideration  of  its  right  to  draw  that  it  held  and  would 
hold  the  same  and  all  securities  subsequently  substituted  therefor  for 
the  benefit  of  the  Manchester  house.  From  that  moment  the  legal  ti- 
tle was  in  the  New  York  house,  but  the  equitable  in  the  Manchester 
house;  the  New  York  house  holding  the  securities  in  a  fiduciary  ca- 
pacity. This  was  the  condition  on  which  the  Manchester  house  gave 
the  drawing  credit  which  continued  for  several  years,  and  it  was  be- 
cause of  its  ownership  that  its  authority  to  substitute  securities  was 
needed  and  was  g^ven. 

We  do  not  apprehend  that  this  conclusion  will  result  in  the  conse- 
quences foretold  by  the  appellee.  The  public  was  not  giving  credit  to 
tiie  New  York  house  on  the  strength  of  its  apparent  ownership  of 
these  securities  because  it  knew  nothing  at  all  about  them.  The  visible 
possession  of  chattels  apparently  owned  by  the  possessor  creates  a 
wholly  different  situation.  In  respect  to  such  property  the  law  pro- 
hibits secret  liens  as  against  creditors.  Yet  ownership  of  chattels 
where  there  has  been  no  change  of  possession  will  be  protected  if  they 
are  set  apart  and  marked  and  in  this  way  notice  given  to  the  public. 
First  National  Bank  v.  Pennsylvania  Trust  Co.,  124  Fed.  968,  60  C. 
C.  A.  100.  There  was,  however,  as  to  the  securities  under  considera- 
tion, no  secrecy  which  was  not  inherent  in  their  nature.  The  public 
does  not  know  what  stocks,  bonds,  or  notes  a  merchant  has,  and  there- 
fore does  not  give  him  credit  because  of  them.  There  is  no  evidence 
that  any  exhibition  of  or  statement  as  to  these  securities  was  made  to 
any  one  by  the  New  York  house  for  the  purpose  of  obtaining  credit. 
Their  books,  if  examined,  would  have  shown  what  the  real  dealing  be- 
tween them  and  the  Manchester  house  was. 

If  there  had  been  no  insolvency,  and  the  New  York  house  had  with- 
drawn securities  without  substituting  others,  a  court  of  equity  would 
have  compelled  it  to  do  so,  or  at  least  would  have  enjoined  it  from 
making  such  withdrawals,  at  the  suit  of  the  Manchester  house.  If, 
having  failed  to  cover  its  drafts,  the  New  York  house  had  refused  to 
deliver  the  securities  to  the  Manchester  house,  a  court  of  equity  would 
have  compelled  it  to  do  so.  In  delivering  the  securities  to  the  Man- 
chester house  October  25,  1907,  the  New  York  house  acted  without 
the  compulsion  of  a  court  of  equity  in  strict  accordance  with  the  trust 
it  had  declared  four  years  before,  when  entirely  solvent.  For  the  first 
time  in  that  course  of  dealing  there  was  an  expectation  that  the  New 
York  house  would  not  cover  its  drafts;  that  the  Manchester  house 
would  have  to  pay  them  and  would  need  to  realize  upon  the  securities 
which  the  New  York  house  held  for  its  protection.  No  new  right  or 
privilege  was  then  created  voidable  under  the  bankrupt  act.  The  de- 
livery of  these  earmarked  securities  was  in  strict  pursuance  of  the 
agreement  made  long  before  on  the  strength  of  which  the  credit  was 
given.  Sabin  v.  Camp  (C.  C.)  98  Fed.  974,  cited  with  approval  in 
Thompson  v.  Fairbanks,  196  U.  S.  516,  524,  25  Sup.  Ct.  306,  49  L. 
Ed.  577.  A  liberal  construction  should  be  given  to  these  transactions 
in  aid  of  the  obvious  intention  of  the  parties. 

The  decree  of  the  court  below  is  reversed  with  costs, 

NOYES,  Circuit  Judge  (concurring).  While  I  concur  in  the  re-^ 
suit  reached  by  Judge  WARD,  I  am  constrained  to  base  my  conclusions 
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upon  essentially  different  grounds ;  and  the  case  is  of  such  importance, 
both  on  account  of  the  amount  in  controversy  and  the  principles  in- 
volved, that  a  separate  opinion  seems  called  for. 

In  considering  the  case  from  any  point  of  view,  one  thing  is  appar- 
ent from  the  outset,  and  that  is  the  good  faith  of  the  parties.  Another 
thing  is  also  apparent.  The  New  York  house  intended  that  the  se- 
curities in  question  should  afford  protection  to  the  Manchester  house 
for  their  acceptances,  and  the  latter  supposed  that  they  were  obtain- 
ing protection.  Both  parties  acted  upon  the  assumption  that  that 
which  they  did  accomplished  something.  The  New  York  house  fur- 
nished security  in  the  form  desired  by  the  Manchester  house  and  the 
latter  accepted  the  former's  drawings  upon  that  security.  The  trans- 
action, if  invalid,  is  only  so  because  it  contravenes  some  statute  or  pos- 
itive legal  principle;  and  it  cannot  be  declared  invalid  without  inflict- 
ing great  hardship  upon  the  Manchester  house. 

In  determining  the  validity  of  the  transaction,  it  is  necessary,  in  the 
first  place,  to  ascertain  what  its  legal  nature  was.  Judge  WARD  has 
held  that  it  amounted  to  a  declaration  of  trust  by  the  New  York  house 
in  favor  of  the  Manchester  house ;  but  I  cannot  accept  this  conclusion. 
It  is  an  essential  element  in  a  declaration  of  trust  that  title  pass  from 
the  declarant  of  the  trust  as  an  individual  to  himself  as  trustee.  It 
must  be  shown  that  he  intends  to  divest  himself  of  the  beneficial  inter- 
est in  the  property  and  to  hold  it  thereafter  as  a  trustee  for  the  bene- 
fit of  another.  Now  it  is  clear  from  the  evidence  that  this  is  just  what 
the  New  York  house  did  not  intend  to  do.  They  intended  to  set  aside 
the  obligations  only  as  security  for  their  indebtedness  to  the  Manches- 
ter house.  In  case  this  indebtedness  were  paid,  the  latter  were  to  have 
no  interest  in  the  security.  The  beneficial  interest  in  the  property, 
the  equity  of  redemption,  instead  of  passing  to  the  Manchester  house, 
as  would  be  essential  in  a  declaration  of  trust,  was  intended  by  both 
parties  to  remain  in  the  New  York  house.  The  initial  setting  aside  of 
the  securities  and  the  course  of  dealing  between  the  two  houses  were, 
in  my  opinion,  wholly  inconsistent  with  the  creation  or  existence  of  a 
declaration  of  trust.  The  transaction  must  stand,  if  at  all,  as  one  in 
which  the  Manchester  house  obtained  security  only. 

Now  security  might  have  been  afforded  either  by  way  of  mortgage 
or  pledge.  The  general  distinction  between  a  mortgage  and  a  pledge 
is  that  in  one  the  title  passes,  but  not  necessarily  the  possession; 
while  in  the  other  the  title  does  not  pass,  but  the  possession  must.  A 
pledge  is  a  mere  lien  and  something  less  than  a  mortgage.  As  said  by 
the  Master  of  the  Rolls  in  Jones  v.  Smith,  2  Ves.  Jr.,  372 : 

''A  mortgage  is  a  pledge  and  more,  for  it  Is  an  absolute  pledge  to  become 
an  absolute  interest  If  not  redeemed  at  a  certain  time." 

In  this  case,  the  bonds,  certificates  of  stock,  promissory  notes,  and 
other  securities  were  duly  indorsed  and  assigned  so  that  when  Kessler 
&  Co.  of  Manchester  took  possession  of  them  shortly  before  the  bank^ 
ruptcy  proceedings  the  title  to  them  passed  even  if  it  had  not  done  sq. 
before.  Under  these  conditions  there  is  the  highest  authority  for  say- 
ing that,  when  the  Manchester  house  received  the  securities  so  indors- 
ed and  assigned,  it  had  a  double  title  to  them — ^that  of  mortgagee  and 
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pledgee.  In  the  very  case  principally  relied  upon  by  the  defendants 
(Casey  v.  Cavaroc,  96  U.  S.  467,  477,.  24  L.  Ed.  779),  the  Supreme 
Court  of  the  United  States,  in  speaking  of  a  case  where  bills  receiva- 
ble had  been  both  pledged  and  assigned  to  a  creditor,  said : 

"In  such  case  they  [the  securities]  are  held  by  the  creditor  by  way  of  mort- 
gage as  well  as  pledge,  and  a  mortgage  is  valid  notwithstanding  the  mort- 
gagor has  the  possession.  The  difference  ordinarily  recognized  between  a 
mortgage  and  a  pledge  is  that  the  title  is  transferred  by  the  former,  and  pos- 
session by  the  latter.  Indeed,  possession  may  be  considered  as  of  the  very 
essence  of  a  pledge  (Pothier,  Nantissement,  8) ;  and,  if  possession  be  once 
given  up,  the  pledge,  as  such,  is  extinguished.  The  possession  need  not  be 
actual.  It  may  be  constructive,  as  where  the  key  of  a  warehouse  containing 
the  goods  pledged  is  delivered,  or  a  bill  of  lading  is  assigned.  In  such  case 
the  act  done  will  be  considered  as  a  token,  standing  for  actual  delivery  of  the 
goods.  It  puts  the  property  under  the  power  and  control  of  the  creditor.  In 
some  cases  such  constructive  delivery  cannot  be  effected  without  doing  what 
amounts  to  a  transfer  of  the  property  also.  The  assignment  of  a  bill  of  lad- 
ing is  of  that  kind.  Such  an  assignment  is  necessary,  where  a  pledge  is  pro- 
posed, in  order  to  give  the  constructive  possession  required  to  constitute  a 
pledge;  and  yet  it  formally  transfers  the  title  also.  In  such  a  case  there  is 
a  union  of  two  distinct  forms  of  security;  that  of  mortgage  and  that  of 
pledge ;  mortgage  by  virtue  of  the  title,  and  pledge  by  virtue  of  the  possession. 

*'Tfii8  advantage  exists  when  notes  and  bills  are  transferred  to  a  creditor 
by  way  of  collateral  security.  His  possession  of  them  gives  them  the  char- 
acter of  a  pledge.  Their  indorsement  if  payable  to  order,  or  their  delivery  If 
payable  to  bearer,  gives  him  the  title  also,  which  is  something  more  than  a 
pledge.  This  double  title  existed  in  White  v.  Piatt,  5  Denio  (N.  Y.)  269,  and 
in  Clark  v.  Iselin,  21  Wall.  360,  22  L.  Ed.  568.  Hence  the  actual  possession 
of  the  securities  by  the  creditor  was  a  matter  of  less  importance  in  those 
cases." 

I  fully  appreciate  that  this  language  of  the  Supreme  Court  seems 
in  conflict  with  the  generally  accepted  doctrine  that  a  pledge  of  choses 
in  action  does  not  necessarily  become  a  mortgage  because  the  title  is 
conveyed.  In  the  case  of  a  chose  in  action  there  cannot  well  be  a 
pledge  without  an  assignment.  Thus,  if  negotiable  paper  does  not  re- 
quire indorsement,  title  passes  to  the  pledgee  upon  delivery ;  if  indorse- 
ment is  necessary,  the  fact  that  it  is  made  does  not,  it  is  generally 
held,  necessarily  make  the  transaction  a  mortgage.  In  such  a  case  it  is 
necessary  that  the  pledgee  should  have  the  title  in  order  to  obtain  ef- 
fectual security.  Consequently,  it  has  usually  been  said  in  the  case  of 
indorsed  shares  of  stock  and  negotiable  paper  that  whether  a  transac- 
tion should  be  regarded  as  a  mortgage  or  a  pledge  must  be  determined 
from  the  agreement  between  the  parties. 

Accepting  this  latter  view  as  correct,  there  is  much  to  support  the 
contention  fiiat  the  parties  in  this  case  intended  something  more  than  a 
pledge.  They  used  the  word  "escrow,"  which  has  usually  to  do  with 
the  passing  of  title.  The  securities  were  delivered  to  the  Manchester 
house  as  being  its  property,  and  they  had  previously  b^en  set  aside 
and  marked  with  its  name.  But  I  think  it  unnecessary  to  determine 
whether  the  transaction  was  a  mortgage  or  a  pledge.  It  is  sufficient 
to  say,  in  view  of  the  decision  of  the  Supreme  Court,  as  well  as  in 
view  of  the  facts  shown  in  addition  to  the  indorsements  indicating  a 
mortgage,  that  the  Manchester  house,  after  taking  possession,  may 
safely  he  regarded  as  holding  both  by  way  of  mortgage  and  by  way  of 
ple4sr€. 
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Indeed,  the  case  of  Casey  v.  Cavaroc,  supra,  would  seem  to  aflFord 
authority  for  the  conclusion  that  the  transaction  might  be  valid  as  a 
mortgage  even  if  Kessler  &  Co.  of  Manchester  had  not  taken  actual 
possession  of  the  securities  before  the  bankruptcy.  As  shown  in  the 
extract  from  the  opinion  already  quoted,  the  matter  of  the  physical  pos- 
session of  securities  is  of  less  importance  when  they  are  so  indorsed 
that  title  will  pass  than  when  there  is  a  mere  attempted  pledge.  And 
in  another  part  of  the  opinion  the  court  said  (96  U.  S.  486,  24  L.  Ed. 
568): 

"It  must  not  be  overlooked  that  the  CrMlt  Mobllier  has  no  other  daim  to 
the  securities  In  question  but  that  of  pledge.  A  pledge,  and  possession,  which 
Is  its  essential  ingredient,  must  be  made  out,  or  their  privilege  fails.  An 
afireement  for  a  pledge  raises  no  privilege.  There  is  no  mortgage,  for  the 
title  of  the  securities  was  never  transferred  to  them.  The  evidence  of  the 
cashier  is  that  they  were  all  stamped  payable  to  the  order  of  the  bank,  when 
discounted.  They  were  not  indorsed  by  the  cashier  untU  the  day  they  were 
removed  by  Cavaroc,  which  was  after  the  bank  had  failed." 

Moreover,  were  the  fact  of  taking  possession  absent  in  this  case, 
it  would  probably  be  possible  to  sustain  the  claim  of  the  Manchester 
house  to  the  securities  upon  broader  and  more  satisfactory  lines  than 
could  be  drawn  from  the  distinction  just  referred  to.  The  leg^I  dif- 
ference before  delivery  of  indorsed  and  unindorsed  securities,  except 
in  the  case  of  special  indorsements,  would  seem  to  be  slight ;  but  the 
equities  of  the  case,  coupled  with  what  the  parties  did,  aside  from  any 
technicality,  make  out  a  strong  case  in  support  of  an  equitable  lien 
in  the  nature  of  a  mortgage  upon  the  securities  in  favor  of  the  Man- 
chester house,  valid  against  the  trustee  in  bankruptcy  without  a  change 
of  possession.  It  is  unnecessary,  however,  to  determine  the  case,  nor 
to  consider  it  at  length,  upon  the  theory  that  there  was  no  change  of 
possession  because,  as  we  have  seen,  the  Manchester  house  did  take 
possession  of  the  securities,  and  such  act  is  a  factor  of  importance, 
and,  as  already  shown,  after  the  Manchester  house  took  possession  it 
held  the  securities  both  by  way  of  mortgage  and  by  way  of  pledge. 

Now,  there  being  no  fraud  in  the  transaction  and  no  rights  of  pur- 
chasers or  attaching  creditors  having  intervened,  the  taking  posses- 
sion of  the  securities  by  the  Manchester  house  before  the  bankruptcy 
was,  in  the  absence  of  a  statute  making  it  unlawful,  entirely  legal  and 
proper.  Regarded  simply  as  a  pledge,  the  pledgee  had  the  right  to 
take  possession.  Thus  in  Parshall  v.  Eggert,  54  N.  Y.  18,  the  court 
said: 

"In  the  absence  of  any  intermediate  right,  the  parties  could  perfect  a  writ- 
ten contract  of  pledge  by  subsequent  delivery.  Even  between  successive  pledg- 
ees, without  any  communication  with  each  other,  that  one  who  lawfully  ob- 
tains possession,  at  the  time  of  the  pledge  or  subsequently,  is  entitled  to  be 
preferred.  •  ♦  ♦  A  creditor  who  acquires  a  specific  right  to  or  lien  on 
the  thing  pledged  may  prevent  the  pledgee's  interest  in  an  undelivered  chattel 
from  attaching;  but  such  is  not  the  condition  of  the  creditor  at  large.  The 
only  ground  on  which  he  can  claim  to  prevent  the  perfecting  of  such  a  right 
in  the  pledgee  is  that  it  works  a  fraud  upon  him." 

And  in  Jones  on  Pledges  (2d  Ed.)  §  38,  it  is  said: 

"A  pledge  or  contract  for  a  pledge,  ineffectual  for  want  of  delivery,  may  be 
rendered  valid  by  a  subsequent  delivery,  even  as  against  an  intermediate  cred- 
itor at  large  of  the  pledgor.    Of  course,  such  subsequent  delivery  would  not 
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prevail  against  a  creditor  who  had,  between  the  time  of  the  making  of  the 
contract  and  taking  possession  under  it,  acquired  a  specific  Hen  upon  the  thing 
pledged  by  attachment  or  levy  of  execution.  The  only  other  obstacle  which 
could  prevent  such  a  transaction  from  being  effectual  would  be  the  Interven- 
tion of  fraud." 

When  therefore  the  Manchester  house  obtained  possession  of  the 
securities,  it  lawfully  held  them  as  pledgee  and  mortgagee,  unless  its 
rights  were  affected  by  some  statute;  and  the  pnly  statute  which  it 
claimed  to  operate  against  it  is  the  provision  of  the  bankruptcy  act 
(Act  July  1,  1898,  c.  641,  §  60b,  30  Stat.  562  [U.  S.  Comp.  St.  1901, 
p.  3445]),  making  transfers  of  property  made  under  certain  conditions 
within  four  months  of  bankruptcy  unlawful  preferences.  So  the  pri- 
mary question  whether  the  act  applies  in  this  case  is  whether,  within 
its  meaning,  the  securities  in  question  were  transferred  within  four 
months  of  the  bankruptcy.  If  they  were  not  so  transferred,  there  was 
no  preference,  and  the  determination  of  the  question  of  time  will  dis- 
pose of  all  questions  concerning  the  securities  constituting  the  general 
escrow. 

Manifestly  at  some  time  there  was  a  transfer  of  the  securities. 
When  did  it  take  place?  If  it  took  place  at  the  time  the  parties  intend- 
ed to  charge  the  securities  for  the  benefit  and  protection  of  the  Man- 
chester house,  when  they  were  put  aside  and  indorsed,  when  the  equi- 
ties of  the  Manchester  house  were  created,  it  took  place  more  than  four 
months  prior  to  the  bankruptcy.  If,  on  the  other  hand,  it  took  place 
only  when  the  physical  possession  of  the  securities  was  taken,  it  was 
within  the  prescribed  period. 

Now,  as  bearing  upon  this  question  of  time,  it  is  clear  that  the  Man- 
chester house  had  the  right  at  any  time  to  demand  and  take  posses- 
sion of  the  securities  set  aside  for  its  benefit.  While  the  necessity  for 
immediately  taking  possession  was  evidently  not  contemplated  by  the 
parties,  I  think  that  the  very  fact  that  the  securities  were  set  aside  "in 
escrow"  shows  that  the  right  of  the  Manchester  house  to  take  pos- 
session was  recognized  at  the  beginning.  Delivery  upon  condition  is 
the  very  essence  of  an  escrow,  and,  while  that  term  was  improperly 
used  by  the  parties  here  to  describe  their  transaction,  I  think  it  still 
carries  with  it  the  idea  of  delivery;  and,  there  being  no  agreement 
otherwise,  delivery  would  take  place  when  required  by  the  Manches- 
ter house.  I  have  no  doubt  that  after  demand  the  Manchester  house 
could  have  enforced  its  rights  to  the  possession  of  the  securities  in 
equity  if  not  in  law. 

The  possession  having  been  actually  taken  within  four  months  of 
the  bankruptcy,  we  now  reach  the  decisive  question  whether  it  can  be 
held  to  relate  back  to  the  time  when  the  right  to  take  possession  was 
created — whether  the  act  of  taking  possession  created  a  lien,  or  mere- 
ly enlarged  and  perfected  an  existing  lien.  And,  in  my  opinion,  in 
view  of  the  equities  between  the  parties  and  all  the  circumstances,  such 
act  should  relate  back  to  the  creation  of  the  right  which  it  perfected, 
and  the  transfer  be  regarded  as  having  taken  place  more  than  four 
months  before,  the  bankruptcy. 

The  case  of  Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306, 
49  L.  £d.  577,  seems  directly  in  point  here.    In  that  case  a  mortgagee 
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took  possession,  with  the  consent  of  the  mortgagor,  of  after-acquired, 
property  covered  by  a  valid  mortgage  within  four  months  before  bank- 
ruptcy proceedings  against  the  mortgagor;  but  the  Supreme  Court 
held  that  this  was  done  pursuant  to  a  pre-existing  right  and  did  not 
constitute  a  preference,  and  quoted  with  approval  the  following  ex- 
tract from  Sabin  v.  Camp  (C.  C.)  98  Fed.  974,  where  it  was  held  that 
a  transaction  which  was  consummated  within  the  prescribed  period 
was  not  a  preference,  because  it  had  originated  before : 

"What  was  done  was  in  pursuance  of  the  pre-existing  contract,  to  which  no 
objection  was  made.  Camp  furnished  the  money  out  of  which  the  property, 
which  Is  the  subject  of  the  sale  to  him,  was  created.  He  had  good  right,  in 
e<uilty  and  in  law,  to  make  provision  for  the  security  of  the  money  so  advanc- 
ed, and  the  property  purchased  by  his  money  is  a  legitimate  security,  and  one 
frequently  employed.  There  Is  always  a  strong  equity  in  favor  of  a  Hen  by 
one  who  advances  money  upon  the  property  which  Is  the  product  of  the  money 
so  advanced.  This  was  what  the  parties  Intended  at  the  time,  and  to  this, 
as  already  stated,  there  is,  and  can  be,  no  objection  in  law  or  In  morals;  and 
when,  at  a  later  date,  but  still  prior  to  the  filing  of  the  petition  In  bankruptcy. 
Camp  exercised  his  rights  under  this  valid  and  equitable  arrangement  to  pos- 
sess himself  of  the  property  and  make  sale  of  it  In  pursuance  of  his  contract; 
he  was  not  guilty  of  securing  a  preference  under  the  bankruptcy  law." 

The  Supreme  Court  then  went  on  to  say: 

'*The  principle  that  the  taking  possession  may  sometlnaes  be  held  to  relate 
back  to  the  time  when  the  right  so  to  do  was  created  is  recognized  in  the 
above  case.  So  in  this  case,  although  there  was  no  actual  existing  lien  upon 
this  after-acquired  property  until  the  taking  of  possession,  yet  there  was  a 
positive  agreement,  as  contained  in  the  mortgage  and  existing  of  record,  un- 
der which  the  inchoate  lien  might  be  asserted  and  enforced,  and,  when  en- 
forced by  the  taking  of  possession,  that  possession,  under  the  facts  of  this 
case,  related  back  to  the  time  of  the  execution  of  the  mortgage  of  April,  1891, 
as  It  was  only  by  virtue  of  that  mortgage  that  possession  could  be  taken. 
The  .Supreme  Court  of  Vermont  has  held  that  such  a  mortgage  gives  existing 
lien  by  contract,  which  may  be  enforced  by  the  actual  taking  of  possession, 
and  such  lien  can  only  be  avoided  by  an  execution  or  attachment  creditor, 
whose  lien  actually  attaches  before  the  taking  of  possession  by  the  mortgagee. 
Although  this  after-acquired  property  was  subjected  to  the  lien  of  an  attach- 
ing or  an  execution  creditor,  if  perfected  before  the  mortgagee  took  posses- 
sion under  his  mortgage,  yet,  if  there  were  no  such  creditor,  the  enforcement 
of  the  lien  by  taking  possession  would  be  legal,  even  if  within  the  four  months 
provided  in  the  act.  There  is  a  distinction  between  the  bald  creation  of  a 
lien  within  the  four  months,  and  the  enforcement  of  one  provided  for  in  a 
mortgage  executed  years  before  the  passage  of  the  act,  by  virtue  of  which 
mortgage,  and  because  of  the  condition  broken,  the  title  to  the  property  be- 
comes vested  in  the  mortgagee,  and  the  subsequent  taking  possession  becomes 
valid,  except  as  above  stated." 

See,  also,  Humphrey  v.  Tatman,  198  U.  S.  91,  25  Sup.  Ct.  567,  49 
L.  Ed.  956 ;  Wood  v.  tjnited  States  Fidelity,  etc.,  Co.  (D.  C.)  143  Fed. 
424. 

I  think  these  principles  applicable  here.  While  the  Supreme  Court 
in  the  cases  referred  to  treats  the  validity  of  the  mortgages  and  the 
rights  of  the  mortgagees  thereunder  to  be  matters  of  local  law,  in  my 
opinion  it  also  states  this  underlying  and  controlling  distinction :  The 
exercise  of  a  pre-existing  right  well  founded  in  equity  is  not  a  pref- 
erence, although  occurring  within  the  prescribed  period.  "The  baM 
creation  of  a  lien  within  four  months"  is  a  preference. 

The  application  of  the  principle  involved  in  this  distinction  is  de- 
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cisive.here  in  favor  of  the  Manchester  house.  It  had  an  equitable  right 
to  the  securities  which  were  held  "in  escrow"  for  its  benefit.  Its  rights 
and  equities  were  created  years  before  the  bankruptcy.  It  could  at 
any  time  have  enforced  its  right  to  the  possession  of  the  securities. 
No  element  of  fraud  and  no  intervening  rights  of  purchasers  or  at- 
taching creditors  appear.  The  securities  were  not  property  the  pos- 
session of  which  would  be  visible  to  third  persons  and  afford  a  basis 
of  credit.  It  is  my  opinion  that  possession  was  taken  pursuant  to  a 
pre-existing  right,  and  that  equitable  principles  support  such  right.  I 
think  that  this  is  in  no  aspect  a  case  of  the  bald  creation  of  a  lien  with- 
in four  months  of  bankruptcy. 

The  case  of  Zartman  v.  First  National  Bank,  189  N.  Y.  273,  83  N. 
E.  127,  12  L.  R.  A.  (N.  S.)  1083,  relied  upon  by  the  appellee  as  his 
principal  case  upon  this  point,  is  not  in  conflict  with  these  views.  In 
that  case  there  was  merely  a  contract  to  give  a  mortgage  upon  after- 
acquired  property.  There  was  no  lien  which  could  have  been  enlarged 
or  perfected  by  taking  possession. 

Finally,  I  think  it  a  serious  question  whether  a  mortgagee  or  pledgee 
taking  possession  of  property  in  pursuance  and  in  the  enforcement  of 
a  pre-existing  right  of  long  standing  can  properly  be  said  to  have  rea- 
sonable cause  to  believe  that  the  mortgagor  in  surrendering  possession 
is  intending  to  give  him  a  preference.  He  takes  possession  in  his  oWn 
right  of  that  which  he  looks  upon  as  his  own  special  property.  In- 
stead of  regarding  the  transaction  as  a  preference,  he  would,  as  sug- 
gested in  Thompson  v.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49 
L.  Ed.  577,  rather  take  it  as  a  recognition  of  his  right  under  his  mort- 
gage or  pledge.  See,  also,  Humphrey  v.  Tatman,  198  U.  S.  93,  2h 
Sup.  Ct  567,  49  L.  Ed.  956. 

Upon  principles  similar  to  those  already  considered,  I  think  that 
the  taking  of  possession  by  the  Manchester  house  of  the  securities  em- 
braced in  the  "special  escrow"  related  back  to  its  creation,  and,  con- 
sequently, that  that  transaction,  although  occurring  within  four  months 
of  the  bankruptcy,  was  based  upon  a  contemporaneous  consideration 
and  did  not  constitute  a  preference. 

The  decree  of  the  District  Court  should  be  reversed,  with  costs. 

LACOMBE,  Circuit  Judge.  I  concur  in  the  conclusion  that  the  de- 
cree should  be  reversed,  for  the  reasons  set  forth  in  the  opinion  of 
Judge  NOYES. 
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(172  Fed.  64d) 

RENIGAR  V.   UNITED   STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit     June  3,  1909.) 

No.   834. 

1.  Indictment  and  Infobm ation  (J  2*) — Necessity  op  Formal  Presentment— 

Provisions  op  Federal  Constitution— "Indictment." 

The  fifth  constitutional  amendment  in  providing  that  '*no  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  Infamous  crime  unless  on 
a  presentment  or  indictment  of  a  grand  jury"  intends  not  merely  an  indict- 
ment in  form,  but  a  valid  indictment  found  and  presented  according  to 
the  settled  usage  and  established  mode  of  procedure. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information;    Cent. 
Dig.  §  5 ;  Dec.  Dig.  S  2.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3551-3555.] 

2.  Indictment  and  Information  (§  II*) — Return  into  Court. 

To  constitute  a  valid  indictment  for  an  infamous  crime  in  a  federal 
x>urt,  it  must  have  been  publicly  presented  in  open  court,  all  the  grand 
jurors  being  present  and  answering  to  their  names,  the  indictment  then 
being  delivered  by  the  foreman  to  the  clerk  of  the  court,  and  the  fact 
entered  of  record. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §  62 ;  Dec.  Dig.  S  11.*] 

3.  Indictment  and  Information   (|  11*) — Validity— Return  into  Court— 

••Indictment." 

A  paper  purporting  to  be  an  indictment,  indorsed  as  a  true  bill  by  the 
foreman  of  a  federal  grand  jury,  and  delivered  by  him  alone  to  the  clerk 
of  the  court  in  the  courtroom  when  court  was  not  in  session,  is  not  an 
indictment,  and  confers  no  jurisdiction  on  the  court  to  try  the  accused. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  i  62 ;   Dec.  Dig.  §  II.*] 

4.  Indictment  and  Information  (§  194*) — Defects  of  Form— Scope  op  Cura- 

tive Statute. 

Rev.  St.  §  1025  (U.  S.  Comp.  St.  1901,  p.  720),  providing  that  •*no  indict- 
ment found  and  presented  by  a  grand  jury  ♦  ♦  ♦  shall  be  deemed 
insufficient  ♦  ♦  ♦  by  reason  of  any  defect  or  imperfection  in  matter 
of  form  only/'  has  no  application  to  an  indictment  not  duly  found  and 
presented;  the  defect  in  such  case  not  being  one  of  form,  but  of  sub- 
stance. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information.  Cent. 
Dig.  §  627 ;   Dec.  Dig.  §  194.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Lynchburg. 

Waller  R.  Staples,  for  plaintiff  in  error. 

Thomas  L.  Moore,  tJ.  S.  Atty.  (Samuel  H.  Hoge,  Asst.  U.  S. 
Atty.,  on  the  brief). 

Before  PRITCHARD,  Circuit  Judge,  and  MORRIS  and  BRAW- 
LEY,  District  Judges. 

BRAWLEY,  District  Judge.  The  case  is  before  us  upon  a  writ  of 
error  to  review  a  judgment  of  the  United  States  District  Court  for 
the  Western  District  of  Virginia,  whereby  plaintiff  in  error  was  sen- 
tenced to  serve  two  years  in  the  penitentiary  at  Atlanta,  Ga.,  and  to 
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pay  a  fine  of  $5,000,  for  the  violation  of  section  5440  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  3676^.  There  are  numerous  assign- 
ments of  error,  but  we  have  deemed  it  unnecessary  to  consider  any 
except  that  presented  in  defendant's  bill  of  exceptions  No.  15,  where- 
in the  facts  relating  to  the  return  of  the  alleged  indictment  as  certified 
by  the  court  are  as  follows : 

"Defendant's  Bill  of  Exceptions,  No.  15. 

••Be  it  known  that  on  the  2l8t  day  of  March,  1908,  after  the  above  W.  H. 
B«[iigar  had  been  put  upon  trial,  and  several  of  the  witnesses  for  the  govern- 
ment had  been  examined,  the  clerk  of  this  court  entered  an  order  herein,  dated 
March  18,  1908,  which  said  order  reads  as  follows : 


«t 


•« 


•Order  as  to  Finding  Indictment  by  Grand  Jury, 

"  'Entered  March  18, 1908. 

The  grand  Jury  again  appeared  and  reported  (among  others)  the  following 
indictment,  to  wit : 

••  'Indictment  vs.  Pinkney  Ayers,  W.  H.  Renigar,  W.  H.  Phillips  and  Jas.  N. 
Bordwine,  for  vio.  sec.  5440,  R.  S. 

"  'A  True  Bill.' 

••Which  order  was  spread  upon  the  order  book,  and  for  the  first  time  known 
to  counsel  for  the  defendant  on  this  the  21st  day  of  March,  1908. 

••Whereupon  counsel  for  the  defendant  moved  the  court  to  correct  said  or- 
der, and  to  have  the  same  to  conform  to  the  facts  in  reference  to  the  alleged 
return  of  the  aUeged  indictment,  which  said  facts  the  court  here  certifies  were 
as  follows: 

•'On  the  17th  day  of  Mardi,  1908,  in  the  trial  of  the  case  of  The  United 
States  V.  Pinkney  Ayers,  the  evidence  was  concluded  on  the  afternoon  of  said 
March  17th,  and  court  was  adjourned  until  10  o'clock  a.  m.  March  18,  1908. 
On  March  18th  the  Judge  of  this  court,  in  his  oflice  beneath  the  courtroom  in 
the  Federal  BuUding  in  the  city  of  Lynchburg,  by  appointment,  met  counsel  for 
government  and  for  the  said  Pinkney  Ayers,  at  or  about  9  o'clock  a.  m.,  and 
the  said  Judge  and  counsel  were  engaged  in  the  consideration  of  the  instruc- 
tions in  the  case  of  The  United  States  v.  Pinkney  Ayers  until  about  2:30 
o'clock  p.  m.,  with  the  exception  of  about  one  hour,  during  which  they  were 
separated  and  were  at  lunch.  While  the  Judge  and  counsel  were  so  engaged, 
in  the  ofDce  of  the  Judge  beneath  the  courtroom,  the  paper  herein,  purporting 
to  be  an  indictment,  was  by  the  foreman  of  the  grand  Jury,  who  came  alone  In- 
to the  courtroom,  handed  to  the  clerk  at  his  desk  In  said  courtroom,  and  by 
him  marked  •Filed,'  about  12  o'clock  noon,  while  the  Judge  and  counsel  for 
Pinkney  Ayers,  who  were  also  of  the  counsel  for  the  defendant  in  this 
case,  were  engaged  in  the  Judge's  chambers;  the  Judge  of  this  court  never 
iiaving  at  that  time  been  in  the  courtroom  at  any  time  during  that  day  and 
did  not  make  his  appearance  in  the  courtroom  until  about  2 :30  o'clock  p.  m., 
an  hour  or  more  after  the  said  filing  of  the  said  alleged  indictment,  since  which 
appearance  of  the  Judge  in  the  courtroom  no  proceedings  have  been  had  upon 
the  said  indictment,  except  such  as  appear  of  record  herein. 

•'Ck>unsel  for  defendant  moved  the  court  to  correct  its  order  above  set  forth, 
and  to  make  the  same  conform  to  the  state  of  facts  herein  set  out,  and  at  the 
same  time  stated  to  the  court  the  fact  that  the  indictment  had  been  handed  to 
the  clerk  and  marked  *Filed'  in  the  absence  of  the  Judge  from  the  courtroom 
was  known  to  counsel  for  defendant  on  the  18th  day  of  March,  1908,  at  1 :30 
o'clock  p.  m.,  and  before  pleading  in  abatement  or  in  bar  of  the  said  alleged 
indictment ;  the  court  stating  that  the  Jury,  clerk,  marshal,  and  other  officers 
ot  the  court  did  meet  in  the  courtroom  at  lO'clock  a.  m.  on  the  18th  day  of 
March,  and  were  simply  awaiting  the  return  of  the  Judge  until  he  could  finish 
the  consideration  of  the  instructions,  which  for  convenience  was  being  done 
in  the  judge's  chambers,  on  the  floor  below ;  also  that  the  court  has,  at  a  pre- 
vious term,  given  instructions  to  the  clerk  and  to  the  assistant  district  attor- 
ney that  no  further  announcement  should  be  made  of  an  indictment  found  bv 
the  grand  Jury,  and  that  the  same,  after  indorsement,  should  be  brought  by  the 
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foreman  and  handed  to  the  clerk,  who  would  thereupon  mark  the  same  *Piled/ 
and  proceed  to  make  the  regular  order  of  entry ;  the  reason  for  such  Instruc- 
tion helng  that  frequently  parties  who  were  Indicted  learned  of  the  facta 
through  the  public  announcement  thereof  in  the  courtroom  before  capiases  for 
their  arrest  could  be  served,  thus  leading  to  difficulties  in  making  arrests  and 
to  llights.  But  the  court  certifies  that  the  defendant  W.  H.  Renlgar  was  in  at- 
tendance upon  this  court  on  a  bond  not  to  depart  without  leave  of  court,  and 
that  nothing  contained  in  the  direction  hereinbefore  referred  to  in  any  manner 
applied  to  this  particular  case. 

"It  being  conceived,  therefore,  by  the  Judge  of  the  court  that  the  Indictment 
was  in  legal  effect  returned  into  court  and  entered,  and  that  the  order  as  writ- 
ten by  the  clerk  is  in  proper  form,  and  as  the  court  does  not  conceive  that  the 
defendant  would  be  prejudiced  by  its  refusal  to  now  change  the  said  order, 
did  overrule  the  motion  of  counsel  for  defendant" 

The  fifth  amendment  to  the  Constitution  provides  that  no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime  un- 
less on  a  presentment  or  indictment  of  a  grand  jury.  As  the  statute 
authorized,  and  the  court  imposed  a  sentence  of  two  years  in  the  pen- 
itentiary, there  can  be  no  question  that  the  defendant  was  charged  with 
an  infamous  crime  (Ex  parte  Wilson,  114  U.  S.  426,  5  Sup.  Ct.  935, 
29  L.  Ed.  89;  Mackin  v.  United  States,  117  U.  S.  352,  6  Sup.  Ct.  777, 
29  L.  Ed.  909),  and  a  fundamental  prerequisite  to  the  defendant's  trial 
was  an  indictment  by  the  grand  jury.  Does  a  paper  purporting  to  be 
an  indictment  upon  which  the  foreman  has  indorsed  "A  True  Bill," 
handed  to  the  clerk,  when  the  court  is  not  in  session,  and  when  none 
of  the  grand  jury  except  the  foreman  are  present,  conform  to  those 
settled  usages  and  modes  of  proceeding  which  from  the  earliest  days 
have  governed  the  finding  of  indictments?  1  Chitty  on  Crim.  Law, 
324,  describes  the  mode  in  which  the  grand  jury  returns  the  results  of 
their  inquiries  to  the  court,  by  indorsing  "A  True  Bill"  if  found,  and 
"Not  a  True  Bill"  if  rejected ;  and  says : 

"When  the  Jury  have  made  these  indorsements  on  the  bills,  they  bring 
them  publicly  into  court,  and  the  clerk  of  the  peace  at  sessions,  or  clerk  of 
assize  on  the  circuit,  calls  all  the  Jurymen  by  name,  who  severally  answer 
to  signify  that  they  are  present,  and  then  the  clerk  of  the  peace  or  assize 
asks  the  Jury  whether  they  agreed  upon  any  bills,  and  bids  them  present 
them  to  the  court,  and  then  the  foreman  of  the  Jury  hands  the  indictments 
to  the  clerk  of  peace  or  derk  of  assize." 

4  Blackstone,  306,  also  describes  the  functions  of  the  g:rand  jury 
and  the  methods  of  its  proceedings,  the  necessity  of  12  at  least  assent- 
ing to  the  accusation,  and  adds : 

"And  the  indictment  when  so  found  is  publicly  delivered  into  court" 

A  later  text-writer  (1  Bishop  on  Crim.  Procedure,  §  869)  says: 

"When  the  grand  Jury  has  found  its  indictments,  it  returns  them  into  open 
court,  going  personally  in  a  body." 

The  Compilation,  22  Cyc.  210,  cites  cases  from  15  states  to  support 
the  proposition  in  the  text  that  the  "finding  by  a  grand  jury  of  a  true 
bill  and  indorsement  thereon  to  such  effect  are  not  alone  sufficient  to 
render  it  valid  as  an  indictment,  but  it  is  found  necessary  that  the  bill 
should  be  presented  or  returned  by  the  grand  jury  in  open  court."  It 
would  unduly  extend  this  opinion  to  cite  all  of  these  cases,  and  we  lim- 
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it  ourselves  to  an  examination  of  cases  in  this,  the  Fourth  circuit,  and, 
first,  as  to  the  practice  in  the  state  of  Virginia,  where  this  case  arose. 

In  Commonweahh  v.  Cawood,  2  Va.  Cas.  541,  decided  in  1825,  Judge 
Brockenbrough,  delivering  the  opinion  of  the  court,  says : 

**The  accusation  in  due  and  solemn  form  is  as  indispensable  as  tbe  con- 
Tiction.  What,  then,  is  the  solemnity  required  by  law  in  making  the  accusa- 
tion? The  bUl  of  indictment  Is  sent  or  delivered  to  the  grand  jury,  who, 
after  hearing  all  the  evidence  adduced  by  the  commonwealth,  decide  whether 
it  be  a  true  bill  or  not  If  they  find  it  so,  the  foreman  of  the  grand  Jury 
indorses  on  it  *A  True  Bill,'  and  signs  his  name  as  foreman,  and  then  the 
bill  is  brought  into  court  by  the  whole  grand  jury,  and  in  open  court  it  is 
publicly  delivered  to  the  clerk,  who  records  the  fact.  It  is  necessary  that 
it  should  be  presented  publicly  by  the  grand  jury,  that  is  the  evidence  re- 
quired by  law  to  prove  that  it  is  sanctioned  by  the  accusing  body,  and  until 
it  is  so  presented  by  the  grand  jury,  with  the  indorsement  aforesaid,  the 
party  charged  by  it  is  not  indicted,  nor  is  he  required  or  bound  to  answer  any 
charge  against  him  which  is  not  so  presented.  •  •  •  The  circumstance 
that  this  bill  is  indorsed  a  true  bill  and  signed  by  David  Campbell,  foreman, 
affords  no  record  proof  that  the  bill  was  found  by  any  grand  jury,  nor  par- 
ticularly by  this  grand  jury.  That  gentleman  may  have  been  frequently  the 
foreman  of  other  grand  juries  in  the  same  court,  and,  though  we  all  know 
as  men  that  he  would  not  sign  any  paper  as  foreman  without  being  really 
80,  yet  as  judges  we  must  require  record  proof  that  he  was  authorized  by 
the  grand  jury  of  which  he  was  foreman  to  make  the  indorsement  now  be- 
fore us,  and  that  he  presented  it  in  their  presence  in  open  court  as  the  ac- 
cusation against  this  individual.*' 

The  judgment  of  the  court  was  that: 

•*A8  it  does  not  appear  from  the  records  that  the  grand  jury  had  presented 
any  bill  of  Indictment  against  Benjamin  Cawood  for  murder,  in  open  court, 
as  a  true  bill,  that  the  subseiiuent  plea  of  not  guilty  does  not  cure  the  defect." 


In  the  case  of  Price  v.  Commonwealth  (decided  in  1872)  21  Grat. 
(Va.)  859,  the  court,  through  Moncure,  its  president,  referring  to  the 
Cawood  Case,  says : 

"That  Is  a  case  of  the  highest  authority.  It  was  argued  with  great  ability 
by  very  able  counsel,  both  for  the  commonwealth  and  the  accused,  and  was 
decided  by  very  able  judges." 

In  Simmons  v.  Commonwealth,  89  Va.  157,  15  S.  E.  387,  decided  in 
1892,  the  court  says : 

"It  still  does  not  appear  that  the  indictment  was  delivered  in  court  by  the 
grand  jury,  and  its  finding  recorded.  This  omission  is  a  fatal  defect.  No 
man  can  be  tried  for  a  felony  In  the  courts  of  this  commonwealth  except  upon 
an  indictment  of  the  grand  jury,  and  the  indictment  to  be  valid  must  be 
presented  in  open  court  and  the  fact  recorded.  Until  this  is  done  the  accused 
is  not  indicted.  This  was  decided  in  Cawood's  Case,  nearly  three-quarters  of 
a  century  ago.  •  •  •  It  was  held  to  be  essential  to  the  validity  of  an 
indictment  that  it  be  publicly  delivered  in  open  court,  and  that  the  fact  be 
recorded ;  that  this  is  the  evidence  required  by  law  to  prove  that  it  is  sanc- 
tioned by  the  accusing  body;  and  that  until  it  is  so  presented  the  party 
ctiarged  by  it  is  not  indicted.  •  •  •  That  case  has  always  been  regarded 
as  settling  the  rule  in  this  state." 

In  the  state  of  West  Virginia  the  Supreme  Court  in  State  v.  Heaton, 
23  W.  Va.  778,  decided  in  1883,  says  : 

'The  solemnity  required  by  law  in  making  a  criminal  accusation  is  thus 
stated  by  tlie  court  in  the  Commonwealth  v.  Cawood,  2  Va.  Cas.  541.' 


** 
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There  follows  a  quotation  from  the  opinion  in  that  case  which  is  cit- 
ed above.  "There  is  no  question  but  that  this  correctly  describes  the 
regular  and  proper  mode  of  proceeding  in  the  institution  and  presenta- 
tion of  criminal  charges,  both  in  England  and  in  this  state." 

In  North  Carolina,  the  Supreme  Court  in  State  v.  Cox,  28  N.  C. 
445,  decided  in  1846,  refers  to  the  proper  practice.  There  was  con- 
tention there  that  the  presentment  (which  was  a  case  of  misdemean- 
or) had  not  been  signed  by  12  of  the  body,  and  it  was  held  that  that 
was  not  necessary,  and  the  court  says: 

"The  bill,  however,  being  the  act  of  the  jury,  they  ought  in  every  instance 
to  be  in  court  when  one  is  returned,  and  so  in  making  a  presentment,  and 
to  ascertain  that  they  are  present  they  ought  always  to  be  called  by  the 
clerk." 

And  in  State  v.  Bordeaux,  93  N.  C.  563,  the  court  says: 

**We  believe  a  loose  practice  prevails  in  many  of  our  courts  with  respect  to 
the  returns  of  bills  of  indictment  into  court  by  the  grand  Jury.  It  is  often 
the  case  that  bills  are  carried  into  court  by  the  foreman  alone,  but  this  Is  a 
practice  to  be  condemned,  because  it  is  not  the  legal  mode  of  proceeding.  The 
law  requires  that  the  grand  Jury  should  make  their  returns  in  a  body  that 
the  court  may  see  that  they  as  a  body  assent  to  the  returns  made." 

No  case  has  been  cited  from  South  Carolina,  but  the  writer  of  this 

opinion,  who  had  many  years'  experience  as  a  prosecuting  officer,  in 

that  state,  can  say  that  the  invariable  rule  in  that  state,  both  in  the 

state  and  in  the  federal  courts,  has  been  that  a  grand  jury,  when  it 

has  any  presentments  to  make,  comes  into  court,  and  the  clerk  calls  the 

names  of  all  of  the  grand  jury.    The  clerk  then  asks  the  foreman  if 

he  has  any  presentments,  and  the  bills  are  handed  to  the  clerk  and 

the  result  of  the  finding  as  to  each  bill. is  announced  by  the  clerk  in 

open  court.    It  has  not  infrequently  happened  that  a  mistake  in  such 

announcement  has  been  corrected  by  some  grand  juror  present.    That 

the  practice  has  been  as  stated  is  referred  to  in  State  v.  Creighton,  1 

Nott  &  McC.  (S.  C.)  256,  where  objection  was  made  to  the  finding 

of  the  grand  jury  in  writing  which  had  been  publicly  announced  b)n 

the  clerk  in  their  presence,  but  not  signed  by  the  foreman,  and  the 

court  says: 

**It  has  long  been  the  custom  in  this  state  for  the  foreman  of  the  grand 
Jury  to  sign  their  finding,  and  perhaps  it  would  still  be  advisable  to  adhere 
to  it,  but  I  concur  in  the  opinion  that  this  being  in  writing,  and  having  been 
publicly  announced  by  the  clerk,  as  is  invariably  the  case,  in  the  presence 
of  the  grand  Jury,  is  a  sufficient  guard  against  misconstruction  or  perver- 
sion, and,  as  there  is  no  positive  law  requiring  it,  it  is  not  essentially  neces- 
sary to  its. validity  tliat  it  should  be  signed  by  the  foreman." 


The  overwhelming  weight  of  opinion  and  authority  is  that  it  is  es- 
sential to  the  validity  of  an  indictment  that  it  be  presented  in  open 
court  and  in  the  presence  of  the  grand  jury. 

One  of  the  cases  cited  by  the  attorney  for  the  government  as  es- 
tablishing a  different  rule  is  Danforth  v.  State,  75  Ga.  614,  58  Am- 
Rep.  480,  where  it  was  held  that  the  sworn  bailiff  is  competent  to 
•  make  return  in  court  of  bills  found  by  the  grand  jury.  This  is  un- 
der a  statute  of  Georgia,  where  a  part  of  the  oath  of  the  bailiff  of  the 
grand  jury  is  as  follows: 
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"You  do  solemnly  swear  that  you  will  •  •  •  carefully  deliver  to  that 
body  all  such  bills  of  indictment  or  other  things  as  shall  be  sent  to  them 
by  the  court,  without  alteration,  and  as  carefully  return  all  such  as  shall  be 
sent  by  that  body  to  the  court." 

In  Sampson  v.  State,  124  Ga.  776,  63  S.  E.  332,  the  Supreme  Court 

of  that  state  February  15, 1906,  held  as  follows : 

"An  indictment  must  be  returned  into  open  court  Accordingly,  when  the 
judge  of  a  superior  court  at  10  o*clocl£  a.  m.  of  a  given  day  ordered  that  a 
recess  of  the  session  of  the  court  for  that  day  be  talcen  from  that  time  until 
8.30  the  next  morning,  and  then  left  the  courtroom,  and  did  not  return  dur- 
ing the  remainder  of  that  day,  an  indictment  returned  during  the  afternoon 
of  the  same  day  by  the  bailiff  of  the  grand  jury  to  the  cleric  of  the  court 
while  he  was  in  the  courtroom  was  not  properly  returned." 

In  its  opinion  the  court  refers  to  the  practice  which  had  always  pre- 
vailed of  grand  juries  returning  indictments  into  open  court  until  the 
adoption  of  the  Code  of  1882,  after  which  it  was  held,  as  in  Dan- 
forth's  Case,  that  the  bailiff  might  make  such  return,  and  says :  "As 
under  the  old  practice  the  grand  jury  was  required  to  return  indict- 
ments and  presentments  into  open  court,  it  follows  that  the  bailiff 
must  do  likewise,"  citing  Gardner  v.  People,  20  111.  430,  where  the 
court,  after  holding  before  a  party  can  be  tried  on  an  indictment  it 
must  appear  from  the  record  that  it  was  returned  into  open  court, 
said: 

*This  requirement  is  proper  for  the  protection  of  the  citizen  against 
being  forced  to  defend  himself  against  charges  never  acted  upon  or  pre- 
sented by  a  grand  jury.  If  it  were  otherwise,  by  either  accident  or  design, 
he  might  be  comi)ell€Ml  to  mal^e  such  defense." 

And  Goodson  v.  State,  29  Fla.  611,  10  South.  738,  30  Am.  St.  Rep. 
135; 

The  only  recognized  manner  in  which  the  findings  of  the  grand  jury 
can  be  authoritatively  presented  is  in  open  court  Were  the  rule  otherwise, 
it  would  render  it  possible  for  a  designing  and  revengeful  foreman  of  a  grand 
jury  to  ruin  any  citizen  by  surreptitiously  fiiing  with  the  clerk  in  his  office 
an  indictment  manufactured  by  himself  alone  upon  which  his  fellow  jurors 
had  taken  no  action." 

Very  few  cases  are  found  which  show  the  practice  in  the  courts  of 
the  United  States  relating  to  the  presentments  of  grand  juries.  In 
United  States  v.  Butler,  1  Hughes,  457,  Fed.  Cas.  No.  14,700,  heard 
before  Chief  Justice  Waite  and  Circuit  Judge  Bond,  a  motion  was 
made  by  the  defendants  that  they  be  not  compelled  to  answer  the  in- 
dictment on  the  ground  that  it  was  not  a  legal  instrument,  as  there  had 
been  no  formal  publication  of  the  finding  of  the  grand  jury  in  court. 
Bond,  Circuit  Judge,  stated  that  he  remembered  the  circumstances 
of  the  finding  of  this  indictment.  It  had  been  brought  in  by  the  grand 
jury.  "The  foreman  had  handed  it  to  the  clerk,  by  whom  it  was  hand- 
ed to  the  court  for  inspection,  but  afterwards  it  was  handed  back  to 
the  clerk  for  entry.  The  names  of  the  grand  jurors  had  been  called 
out,  and  they  had  been  asked  if  this  was  their  finding  and  they  had  an- 
swered that  it  was,  but  the  handing  of  the  indictment  to  the  clerk  and 
the  entry  of  it  on  the  record  was  all  the  publication  ever  intended.  It 
was  not  meant  that  the  whole  world  should  know  who  were  indicted 
and  for  what  oflFenses,  because  the  accused  could  then  escape."    Chief 
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Justice  Waite  stated  that  he  had  never  known  any  other  practice. 
From  this  it  clearly  appears  that  the  indictment  had  been  brought  into 
open  court  by  the  grand  jury,  and  that  their  names  had  been  called; 
the  Chief  Justice  stating  that  he  had  never  known  any  other  practice. 

In  Grain  v.  United  States,  162  U.  S.  625,  16  Sup.  Ct.  952,  40  L. 
Ed.  1097,  the  record  showed  an  indictment,  the  appearance  of  the  ac- 
cused in  person  and  by  his  attorneys,  an  order  by  the  court  that  a  jury 
come  to  "try  the  issue  joined,"  the  selection  of  a  jury  who  was  sworn 
to  try  the  issue  joined  and  a  true  verdict  render,  the  trial  and  verdict, 
finding  the  prisoner  guilty;  but  did  not  show  that  the  accused  was 
ever  formally  arraigned.  The  verdict  was  set  aside  on  that  ground, 
and  section  1026  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p. 
720)  was  considered.  Justice  Harlan,  delivering  the  opinion  of  the 
court,  says : 

''Neither  sound  reason  nor  public  policy  Justifies  any  departure  from  settled 
principles  applicable  in  criminal  prosecutions  for  infamous  crimes.  Even 
if  there  were  a  wide  divergence  among  the  authorities  upon  this  subject, 
safety  lies  in  adhering  to  established  modes  of  procedure  devised  for  the 
security  of  life  and  liberty,  nor  ought  the  courts  in  their  abhorrence  of  crime, 
nor  because  of  their  anxiety  to  enforce  the  law  against  criminals,  to  counte- 
nance the  careless  manner  in  which  the  records  of  cases  involving  the  life  or 
liberty  of  an  accused,  are  often  prepared.  •  •  •  We  may  have  a  belief 
that  the  accused  in  the  present  case  did,  in  fact,  plead  not  guilty  of  the 
charges  against  him  in  the  indictment,  but  this  belief  is  not  founded  upon 
any  clear,  distinct,  affirmative  statement  of  record,  but  upon  inference  merely. 
That  will  not  suffice.  We  are  of  opinion  that  the  rule  requiring  the  record  of 
a  trial  for  an  infamous  crime  to  show  affirmatively  that  it  was  demanded  of 
the  accused  to  plead  to  the  indictment,  or  that  he  did  so  plead,  is  not  a  mat- 
ter of  form  merely,  but  of  substance  in  the  administration  of  the  criminal 
law ;  consequently  such  a  defect  in  the  record  of  a  criminal  trial  is  not  cured 
by  section  1025  of  the  Revised  Statutes,  but  involves  the  substantial  rights 
of  the  accused.  •  •  •  The  suggestion  that  the  trial  court  would  not  have 
stated  in  its  order  that  the  jury  was  sworn  to  try  and  tried  the  issue  joined 
unless  the  defendant  plead,  or  was  ordered  to  plead  to  the  indictment,  cannot 
be  made  the  basis  of  judicial  action  without  endangering  the  just  and  orderly 
administration  of  the  criminal  law.  The  present  defendant  may  be  guilty 
and  may  deserve  the  full  punishment  imposed  upon  him  by  the  sentence  of 
the  trial  court,  but  it  were  better  that  he  should  escape  altogether  than  that 
a  court  should  sustain  a  judgment  of  conviction  of  an  infamous  crime 
where  the  record  does  not  clearly  show  that  there  was  a  valid  trial." 

Bishop,  in  his  work  on  Criminal  Procedure,  §  131,  defines  an  in- 
dictment as  a  "written  accusation  against  a  specified  person  or  persons 
of  some  crime,  the  elements  whereof  it  consists,  made  on  oath,  by  not 
less  than  12  of  the  grand  jury,  to  be  carried  into  court,  and  there  be- 
come of  record."    Blackstone,  4  Comm.,  309,  says : 

'The  founders  of  the  English  law  have  with  excellent  forecast  contrived 
that  no  man  shall  be  called  to  answer  the  King  for  any  capital  crime  unless 
upon  the  peremptory  accusation  of  12  or  more  of  his  fellow  subjects,  a  grand 
jury,  and  that  the  truth  of  any  accusation  •  •  •  should  afterwards  be 
ionflrmed  by  the  unanimous  suffrage  of  12  of  his  equals  and  neighbours,  in- 
differently chosen  and  superior  to  all  suspicion,  so  that  the  liberties  of  Eng- 
land cannot  but  subsist  so  long  as  this  palladium  remains  sacred  and  invio- 
late, not  only  from  all  open  attacks  (which  none  will  be  so  hardy  as  to 
make),  but  also  from  all  secret  njachinations  which  may  sap  and  undermine 
it  by  introducing  new  and  arbitrary  methods  of  trial.  •  •  •  And,  however 
convenient  these  may  appear  at  first  (as  doubtless  all  arbitrary  powers  and 
execution  are  the  most  convenient),  yet  will  it  be  again  remembered  that  de- 
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lajs  and  little  Inconyeiiiencefl  In  tbe  forms  of  justice  are  the  price  that  all 
free  nations  must  pay  for  their  liberty  In  more  substantial  matters.  For 
tliese  Inroads  upon  the  sacred  bulwark  of  tbe  government  are  fundamentally 
opposite  to  the  spirit  of  our  Constitution,  and  that,  though  begun  in  trifles, 
tbe  precedent  will  gradually  Increase  and  spread,  to  the  utter  disuse  of  Jurors 
in  questions  of  the  most  momentous  concern.**    Pages  349,  350. 

Mr.  Justice  Wilson  (3  vol.  363)  says: 

** Among  all  the  plans  and  establishments  which  have  been  devised  for 
gecnrlng  a  wise  and  uniform  execution  of  tbe  criminal  laws,  the  Institution 
of  grand  Juries  holds  the  most  distinguished  place.  This  Institution  is  at 
least  In  the  present  times  the  peculiar  boast  of  the  common  law.  The  era  of 
its  commencement  and  the  particulars  attending  Its  gradual  progress  and  im- 
provement are  concealed  behind  a  thicic  veil  of  a  very  remote  antiquity,  but 
one  thing  concerning  It  is  certain.  In  the  annals  of  the  world  there  Is  not 
found  any  institution  so  well  adapted  for  avoiding  all  the  Inconveniences 
and  abuses  which  would  otherwise  arise  from  malice  and  rigor  from  negligence 
or  from  partiality  In  the  prosecution  of  crimes.** 

Judge  King  in  "Commonwealth  v.  Crans,  2  Clark  (Pa.)  172,  says: 

"Let  any  reflecting  man,  be  he  layman  or  lawyer,  consider  the  consequences 
which  would  follow  If  every  individual  could  at  his  pleasure  throw  his  malice 
or  his  prejudice  into  the  grand  Jury  room.  ♦  •  •  into  every  quarter  of 
the  globe  In  which  the  Anglo-Saxon  race  have  formed  settlements  they  have 
carried  with  them  this  time-honoured  institution,  ever  regarding  It  with  the 
deepest  veneration,  and  connecting  its  perpetuity  with  that  of  civil  liberty. 
In  their  independent  action  the  persecuted  have  found  the  most  fearless  pro- 
tectors, and  in  the  records  of  their  doings  are  to  be  discovered  the  noblest 
stands  against  the  oppressions  of  power,  the  virulence  of  malice,  and  the  in- 
temperance of  prejudice." 

Mr.  Justice  Field,  in  his  charge  to  the  grand  jury  (2  Sawy.  667, 
Fed.  Cas.  No.  18,255),  says: 

**In  this  country,  from  the  popular  character  of  our  institutions  there  has 
seldom  been  any  contest  between  the  government  and  the  citizen  which  re- 
quired the  existence  of  the  grand  Jury  as  a  protection  against  the  oppressive 
action  of  the  government.  Yet  the  Institution  was  adopted  In  this  country,  and 
has  continued  from  considerations  similar  to  those  which  give  to  It  its 
chief  value  in  England,  and  is  designed  as  means  not  only  of  bringing  to 
trial  persons  accused  of  public  offenses  upon  Just  grounds,  but  also  as  a 
means  of  protecting  the  citizen  against  unfounded  accusation,  whether  it 
come  from  cause  or  be  prompted  by  partisan  passion  or  private  enmity. 
No  person  should  be  required,  according  to  the  fundamental  law  of  the 
country,  except  in  the  cases  mentioned,  to  answer  for  any  of  the  highest 
crimes,  unless  this  body  consisting  of  not  less  than  10,  or  more  than  23,  good 
and  lawful  men,  selected  from  the  body  of  the  district,  shall  declare,  upon 
careful  deliberation,  under  the  solenmity  of  an  oath,  that  there  is  good  reason 
for  his  accusation  and  trial.  From  these  observations  it  will  be  seen,  gentle- 
men, that  there  is  a  double  duty  resting  upon  you  as  grand  Jurors  of  this 
district — one,  a  duty  to  the  government,  or,  more  properly  speaking,  to  society, 
to  see  that  parties  against  whom  there  is  Just  ground  to  charge  the  commis- 
sion of  crime  should  be  held  to  answer  the  charge;  and,  on  the  other  hand, 
a  duty  to  the  citizen  to  see  that  he  is  not  subjected  to  prosecution  upon  ac- 
cusations having  no  better  foundation  than  public  clamour  or  private  malice." 

He  refers  to  the  impression  which  widely  prevails  that  the  institu- 
tion of  the  grand  jury  has  outlived  its  usefulness,  an  impression  which 
had  been  created  from  a  disregard  of  those  qualities  and  the  facility 
with  which  it  has  unfortunately  often  been  used  as  an  instrument  for 
the  gratification  of  private  malice,  saying : 
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**There  has  hardly  been  a  session  of  the  grand  Jury  of  this  conrt  for  years 
at  which  Instances  hare  not  occurred  of  personal  solicitation  to  some  of  its 
members  to  obtain  or  prevent  the  presentment  or  indictment  of  parties." 

And,  quoting  from  the  charge  of  Judge  King,  above  referred  to: 

"Let  any  reflecting  man,  be  he  layman  or  lawyer,  consider  the  consequences 
which  would  follow  if  every  individual  could  at  his  pleasure  throw  his 
malice  or  his  prejudice  into  the  grand  jury  room,  and  he  will  of  necessity 
conclude  that  the  rule  of  law  which  forbids  all  communication  with  grand 
Juries  engaged  in  criminal  investigation,  except  through  the  public  instruc- 
tions of  courts  and  the  testimony  of  sworn  witnesses,  Is  a  rule  of  safety  to 
the  community." 

When  the  Constitution  enumerated  those  guaranties  intended  for 
the  security  of  personal  rights,  and  among  them  that  no  person  shall 
be  held  to  answer  for  a  capital  or  infamous  crime  unless  on  the  pre- 
sentment or  indictment  of  the  grand  jury,  it  manifestly  intended  a  val- 
id indictment,  found  and  presented  according  to  those  ancient  rules 
and  safeguards  which  the  law  and  immemorial  custom  have  provided 
for  the  conduct  of  grand  juries.  It  did  not  mean  a  mere  form  of  in- 
dictment, but  it  meant  a  formal  accusation  of  the  offense  charged,  of 
which  at  least  12  of  the  grand  jury  were  satisfied  of  the  truth,  and 
publicly  returned  into  court,  indorsed  as  a  true  bill.  Until  and  unless 
it  is  so  presented,  it  is  no  indictment.  The  fundamental  prerequisite 
to  the  trial  of  the  defendant  for  the  offense  charged  against  him  was 
an  indictment  by  the  grand  jury.  Every  text-writer,  from  Chitty  and 
Blackstone  down  to  Bishop  and  Joyce,  is  in  agreement  as  to  the  man- 
ner in  which  indictments  should  be  found.  They  all  agree  that,  when 
the  grand  jury  has  acted  upon  the  bills  submitted  to  them,  they  come 
publicly  into  court,  their  names  are  called,  and  the  foreman  hands  the 
indictment  to  the  clerk.  It  is  not  without  reason  that  this  formality 
is  required  and  that  the  grand  jury  should  be  present  when  the  in- 
dictment is  presented  to  the  court;  for,  before  a  man  can  be  held  to 
answer  for  a  capital  or  infamous  offense,  at  least  12  of  the  grand  ju- 
rors must  agree  to  the  finding  of  a  true  bill.  If  the  grand  jury  is 
present  when  the  presentment  is  made,  their  assent  is  conclusively  pre- 
sumed, unless  something  to  the  contrary  appears.  If  they  are  not  pres- 
ent, there  can  be  no  such  presumption. 

As  was  said  in  Cawood's  Case: 

**It  is  necessary  that  it  should  be  presented  publicly  by  the  grand  Jury ;  that 
is  the  evidence  required  by  law  to  prove  that  it  is  sanctioned  by  the  accusing 
body ;  and,  until  it  is  so  presented  by  the  grand  Jury,  with  the  indorsement 
aforesaid,  the  party  charged  by  it  is  not  indicted,  nor  is  he  required  or 
bound  to  answer  any  charge  against  him  which  is  not  so  presented." 


The  foreman  is  not  the  representative  of  the  grand  jury.  He  is  au- 
thorized to  speak  for  it  in  its  presence,  when  called  on  by  the  court 
to  say  whether  the  grand  jury  has  any  presentments  to  make.  Any 
other  rule  would  put  it  in  the  power  of  an  individual  who  happened  to 
be  foreman  of  the  grand  jury  to  gratify  personal  or  other  malice  by 
presenting  in  the  form  of  an  indictment  for  an  infamous  offense  a 
person  innocent  of  all  crime,  and  subject  him  to  the  annoyance,  ex- 
pense, and  infamy  attendant  upon  such  accusation.  It  is  not  enough 
to  say  that  such  a  thing  is  improbable;  that  it  is  possible  is  sufficient 
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reason  for  adhering  to  those  rules  which  have  the  sanction  of  time  and 

immemorial  usage. 

That  the  court  was  not  in  session  when  this  paper  was  handed  to  the 

clerk  is  admitted.    The  opening  of  a  court  is  a  solemn  judicial  act, 

and  must  be  performed  by  the  judge  in  person.    The  clerk  is  a  mere 

ministerial  officer,  and  without  statutory  authority  can  exercise  no 

judicial  function.     As  the  court  was  not  in  session,  it  would  be  the 

same  as  if  this  paper  had  been  handed  to  him  on  the  street.    As  is  well 

said  by  Mr.  Justice  Bradley : 

'^Illegitimate  and  miconstitutional  practices  get  their  first  footing  in  tliat 
way,  namely,  by  silent  approaches  and  slight  deviations  from  legal  modes 
of  procedure.  This  can  only  be  obviated  by  adhering  to  the  rule  that  con- 
stitutional provisions  for  the  security  of  person  and  property  should  be 
liberally  construed.  A  close  and  Uteral  construction  deprives  them  of  half 
their  efficacy,  and  leads  to  gradual  depreciation  of  the  right  as  if  It  con- 
sisted more  in  sound  than  in  substance.  It  is  the  duty  of  all  the  courts  to  be 
watchful  for  the  constitutional  rights  of  the  citizen,  and  against  any  stealthy 
oicroachments.    Their  motto  should  be  *Obsta  princlpiis.' " 

It  is  contended  by  the  learned  counsel  for  the  government  that  this 
is  a  mere  irregularity,  and  "relates  to  a  defect  or  imperfection  in  mat- 
ter of  form  only,  not  tending  to  the  prejudice  of  the  defendant,  and  is 
cured  by  section  1025  of  the  Revised  Statutes."  Bram  v.  United 
States,  168  U.  S.  533, 18  Sup.  Ct.  183,  42  L.  Ed.  568;  Price  v.  United 
States,  165  U.  S.  311, 17  Sup.  Ct.  366, 41  L.  Ed.  727 ;  Rosen  v.  United 
States,  161  U.  S.  29,  16  Sup.  Ct.  434,  480,  40  L.  Ed.  606;  Caha  v. 
United  States,  152  U.  S.  211,  14  Sup.  Ct.  513,  38  L.  Ed.  415,  are  cited 
in  support  of  this  contention.  Examination  of  those  cases  shows  that 
they  fall  far  short  of  supporting  the  view  that  the  case  under  consider- 
ation falls  within  the  curative  provisions  of  section  1025.  That  sec- 
tion provides  that  "no  indictment  found  and  presented  by  a  grand 
jury  *  *  *  shall  be  deemed  insufficient  *  *  *  by  reason  of 
any  defect  or  imperfection  in  the  matter  of  form  only,  which  shall  not 
tend  to  prejudice  the  defendant."  The  defect  here  is  not  a  matter  of 
form,  but  of  substance — not  that  the  indictment  was  imperfect  in 
matter  of  form,  but  that,  in  fact,  no  indictment  was  found  or  present- 
ed by  a  grand  jury,  which  is  a  jurisdictional  prerequisite.  If  a  valid 
indictment  can  be  dispensed  with,  so  may  that  providing  for  a  trial  by 
a  petit  jury,  and,  to  use  a  phrase  of  Mr.  Justice  Harlan,  a  person 
charged  with  a  crime  involving  life  might  be  tried  before  a  judge  "up- 
on a  rule  to  show  cause  why  he  should  not  be  hanged."  In  Frisbie  v. 
United  States,  157  U.  S.  160,  15  Sup.  Ct.  586,  39  L.  Ed.  657,  a  case 
much  relied  on  by  the  government,  the  objection  to  the  indictment  was 
that  it  lacked  the  indorsement  "A  True  Bill,"  and  the  signature  of 
the  foreman.  The  court  held  that  as  there  was  no  mandatory  provision 
in  the  federal  statutes  requiring  such  indorsement,  and  that  the  in- 
dorsement was  no  part  of  tiie  charge  against  the  defendant,  and  as  the 
common  practice  in  this  country  was  that  the  grand  jury  "return  into 
court  only  those  accusations  which  they  have  approved,  and  the  fact 
that  they  thus  return  them  into  court  is  evidence  of  such  approval,  the 
formal  indorsement  loses  its  essential  character,"  and  the  defect  was 
held  to  be  upon  matter  of  form  only  and  was  waived  if  the  party  went 
to  trial  without  objections. 
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Joyce  on  Indictments,  §  31,  in  considering  the  fifth  amendment, 

says : 

''It  was  manifestly  designed  and  intended  for  the  security  of  i>er8onal 
rights.  It  is  an  essential  to  the  jurisdiction  of  the  court,  and,  heing  a  con- 
stitutional right  of  a  party,  cannot  he  waived  hy  him  so  as  to  preclude  him 
from  subsequently  setting  up  want  of  Jurisdiction  in  the  court  to  try  him. 
A  party  cannot  waive  a  constitutional  right  when  its  effect  is  to  give  the 
court  jurisdiction." 

And  in  section  32: 

*'So,  where  there  has  been  no  presentment  of  the  grrand  jury,  or  bill  of 
indictment,  the  fact  that  a  person  confessed  in  court  to  being  guilty  of  a 
crime,  which  requires  an  Indictment  or  presentment,  confers  no  power  upon 
the  court  to  sentence  him  to  Imprisonment,  and  he  can  only  be  lawfully  sen- 
tenced after  he  has  been  proceeded  against  In  the  manner  provided  in  the 
Constitution." 

The  case  before  us  falls  within  the  reasoning  of  the  opinion  in  Ex 
parte  Bain,  121  U.  S.  1,  7  Sup.  Ct.  781,  30  L.  Ed.  849.  In  that  case 
the  grand  jury  found  a  true  bill  against  Bain  November  13,  1886,  and 
the  court,  after  argument  upon  a  demurrer,  ordered  the  indictment 
to  be  amended  by  striking  out  the  words,  "the  Comptroller  of  the 
Currency  and";  the  court  holding  those  words  to  be  surplusage. 
More  than  a  year  afterwards  Bain  was  arraigned,  pleaded  not  guilty, 
was  tried,  and  convicted.  The  case  came  before  the  Supreme  Court  up- 
on a  petition  for  a  writ  of  habeas  corpus,  and  the  prisoner  was  dis- 
charged on  the  ground  that  the  indictment  upon  which  he  was  tried  had 
not  been  found  by  the  grand  jury.  Mr.  Justice  Miller  in  his  luminous 
opinion  reviews  the  fifth  amendment  to  the  Constitution,  and  consid- 
ers the  nature  and  value  of  the  institution  of  the  grand  jury,  citing 
with  approval  the  remarks  of  Chief  Justice  Shaw  of  Massachusetts  in 
Commonwealth  v.  Child,  13  Pick.  198 : 

"It  is  a  well-settled  rule  of  law  that  the  statute  respecting  amendments  does 
not  extend  to  Indictments ;  that  a  defective  indictment  cannot  be  aided  by  a 
verdict;  and  that  an  Indictment  bad  on  demurrer  must  be  held  insufficient 
upon  a  motion  in  arrest  of  Judgment" 

And  saying,  among  other  things : 

"It  has  been  said  that,  since  there  Is  no  danger  to  the  citizen  from  the 
oppressions  of  monarchs  or  of  any  form  of  executive  power,  there  is  no  longer 
need  of  the  grand  jury." 

But,  whatever  force  may  be  given  to  this  argument,  it  remains  true 
that  the  grand  jury  is  as  valuable  as  ever,  in  securing,  in  the  language 
of  Chief  Justice  Shaw  in  the  case  of  Jones  v.  Robbins,  8  Gray 
(Mass.)  329,  "individual  citizens  from  open  and  public  accusations  of 
crime,  and  from  the  trouble,  expense,  and  anxiety  of  a  public  trial  be- 
fore a  probable  cause  is  established  by  the  presentment  and  indictment 
of  the  grand  jury,  and  in  cases  of  high  offenses  it  is  justly  regarded 
as  one  of  the  securities  to  the  innocent  against  hasty,  malicious,  and 
oppressive  public  prosecutions";   and,  concluding: 

"We  are  of  the  opinion  that  an  Indictment  found  by  a  grand  Jury  is  in- 
dispensable to  the  power  of  the  court  to  try  the  petitioner  for  the  crime  with 
which  he  was  charged.  It  is  of  no  avail  under  such  circumstances  to  say 
that  the  court  still  has  jurisdiction  of  the  person  and  of  the  crime;  for, 
though  it  has  possession  of  the  person,  and  would  have  Jurisdiction  of  the 
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crime  if  it  were  properly  presented  by  indictment,  tke  Jnrlfldictloii  of  the 
offense  is  gone,  and  the  court  has  no  right  to  proceed  any  further  in  the 
progreaa  of  the  case  for  want  of  indictment  If  there  is  nothing  before  the 
coart  which  the  prisoner,  in  the  language  of  the  Constitution,  can  be  *held 
to  answ^/  he  was  then  entitled  to  discharge,  so  far  as  facts  originally  pre- 
sented to  the  court  by  the  indictment  is  concerned.  The  power  of  the  court 
to  proceed  to  try  the  prisoner  is  as  much  arrested  as  if  the  indictment  had 
been  dismissed,  or  a  nolle  prosequi  had  been  entered.  There  was  nothing 
before  the  court  on  which  it  could  hear  evidence  or  pronounce  sentence." 

In  United  States  v.  Gale,  109  U.  S.  65,  71,  3  Sup.  Ct.  1,  5,  27  L. 

Ed.  857,  the  court  held  that,  where  a  defendant  pleads  not  guilty  to  an 

indictment  and  goes  to  trial  without  niaking  objection  to  the  mode 

of  selecting  the  grand  jury,  the  objection  is  waived.     Mr.  Justice 

Bradley,  who  delivered  the  opinion  of  the  court,  says : 

'There  are  cases  undoubtedly  which  admit  of  a  different  consideration,  and 
in  whidi  the  objection  to  the  grand  jury  may  be  taken  at  any  time.  These 
are  where  the  whole  proceeding  of  forming  the  panel  is  void,  as  where  the 
Jnry  is  not  a  jury  of  the  court  or  term  in  which  the  Indictment  Is  found,  or 
has  been  selected  by  persons  having  no  authority  whatever  to  select  them,  or 
where  they  have  not  been  sworn,  or  where  some  other  fundamental  requisite 
has  not  been  c(Mnplied  with." 

And  on  page  72  of  109  U.  S.,  page  6  of  3  Sup.  Ct.,  27  L.  Ed.  857 : 

"We  think  that  the  doctrine  of  waiver  applies  as  well  to  cases  where  the 
objection  appears  of  record  as  where  it  appears  by  averment,  and  that  it  ap- 
plies to  all  cases  of  impaneling  the  jury,  but  it  does  not  apply  to  cases  where 
the  proceeding  is  wholly  void  by  reason  of  some 'fundamental  defect  or  vice 
therein." 

In  Hopt  V.  Utah,  110  U.  S.  579,  4  Sup.  Ct.  204,  28  L.  Ed.  262,  the 
court,  after  holding  that  it  was  not  within  the  power  of  the  accused  to 
dispense  with  certain  statutory  requirements,  says : 

The  public  has  an  interest  in  his  life  and  liberty.  Neither  can  be  law- 
fully taken  except  In  the  mode  prescribed  by  law.  That  which  the  law  makes 
essential  in  proceedings  involving  deprivation  of  .  life  or  liberty  cannot  be 
dispensed  with  or  affected  by  the  consent  of  the  accused,  much  less  by  his 
failure,  when  on  trial  and  in  custody,  to  object  to  unauthorized  methods." 

Thompson  and  Meriam  on  Juries,  §  657,  says : 

"It  is  the  general,  and  probably  the  universal  practice  to  deliver  all  in- 
dictments to  the  court  in  the  presence  of  the  grand  jury." 

Anfi  in  section  696 : 

"In  his  Treatise  on  Criminal  Law,  Mr.  Chitty  states  that,  when  the  indorse- 
ment 'A  True  BiU*  is  made  upon  the  bill,  it  becomes  a  part  of  the  indictment, 
tnd  renders  it  a  complete  accusation  against  the  prisoner.  This  must  be 
understood  with  the  qualification  that  the  record  further  shows  the  indict- 
ment to  have  be^i  publicly  returned  into  court,  as  required  by  law.  This 
recital  is  positively  essential  to  establish  the  identity  of  the  indictment  found 
by  tlie  grand  jury  with  that  which  appears  in  the  record,  and  upon  which 
the  defendant  is  arraigned.  The  omission  to  make  the  proper  entry  of  the 
return  of  the  indictment  cannot  be  cured  by  the  production  of  a  paper  pur- 
porting to  be  the  Indictment  duly  indorsed  and  signed  by  the  foreman  of  the 
grand  jury,  nor  will  this  defect  be  cured  by  the  defendant  pleading  upon 
the  merits  or  by  a  verdict  of  guilty." 

In  Reg^na  v.  Heane,  9  Coxe,  C.  C,  433,  Chief  Justice  Cockburn, 
says: 
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''As  regards  the  objection  tbat  the  motion  to  quash  cannot  be  made  after 
plea  pleaded,  I  think,  if  it  Is  made  to  appear  clearly  that  there  was  no 
Jurisdiction,  we  have  power  to  quash  the  indictment  at  any  stage,  and  eren 
for  matter  not  apparent  on  the  face  of  the  indictment,  brought  to  our  notice 
by  extraneous  evidence  upon  affidavits." 

We  have  been  extremely  reluctant  to  set  aside  the  judgment  in  this 
case  upon  grounds  which  may  appear  technical,  and  for  that  reason 
have  given  unusual  time  to  its  consideration,  and  to  an  investigation 
of  the  practice  in  every  state,  where  the  institution  of  the  grand  jury 
is  preserved.  Nothing  is  more  clear  than  that  the  "established  mode 
of  procedure"  is  for  the  grand  jury  to  make  its  presentments  public- 
ly in  open  court  all  of  the  grand  jurors  being  present  and  answering 
to  their  names.  It  follows  that  a  paper  purporting  to  be  an  indict- 
ment handed  by  the  foreman  to  the  clerk  when  the  court  is  not  in  ses- 
sion, and,  in  the  absence  of  the  grand  jury,  is  no  indictment.  This  is 
not  a  question  of  irregularity,  but  of  substantive  law,  based  upon  the 
direct  terms  of  the  constitutional  guaranty  that  no  man  shall  be  "held 
to  answer"  for  an  infamous  offense  except  on  an  indictment  by  a 
grand  jury.  The  indictment — ^and  that  means  of  course  a  valid  indict- 
ment found  and  presented  according  to  the  settled  usage  and  estab- 
lished mode  of  procedure — is  a  prerequisite  to  the  jurisdiction  of  the 
court  to  try  the  person  accused,  an  indispensable  condition  and  re- 
quirement, the  absence  of  which  renders  the  proceedings  not  simply 
voidable,  but  absolutely  void. 

The  judgment  of  the  court  below  must  therefore  be  reversed. 

Reversed, 


(172  Fed.  65a) 

ANGUS  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    June  8,  1909.) 

No.  841. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western  District 
of  Virginia,  at  DanyiUe. 

James  J.  Brltt  and  R.  W.  Peatross  (Wm.  P.  Bynum,  Jr.,  and  Peatroes  4 
Harris,  on  the  briefs),  for  plaintiff  in  error. 
Thomas  L.  Moore,  U.  S.  Atty.,  and  Samuel  H.  Hoge,  Asst  U.  S.  Atty. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BRAWLET,  District 
Judge. 

PER  CURIAM.  This  court  having  decided,  in  the  case  of  Renlgar  v.  U. 
S.,  172  Fed.  We,  97  C.  C.  A.  172,  that  it  is  essential  to  the  vaUdity  of  an  Indict- 
ment that  it  be  presented  by  the  grand  Jury  in  open  court,  and  it  appearing 
that  the  Indictment  In  this  case  was  not  so  presented,  It  follows  that,  for  the 
reasons  set  forth  in  the  opinion  filed  at  the  present  term,  the  Judgment  in  this 
case  must  be  set  aside ;  and  it  is  so  <»rdered. 
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(172  Ffed.  659.) 

PENNSYLVANIA  STEEL  00.  et  al.  t.  NEW  YORK  CITY  BY.  CO.  et  aL 

(Clrcalt  Court  of  Appeals,  Second  Circuit    July  6,  1909.) 

No.  296. 

Saubs  (S  66*)— Pbopebtt  Pubohased  bt  Lessee— Lessob's  Liabiutt. 

The  Metropolitan  Street  Railway  Company  having  leased  its  road  to 
the  New  York  City  Railway  Company,  the  lessee's  vice  president  and  gen- 
eral manager  received  on  May  10,  1907,  from  claimant  a  written  proposal 
to  furnish  certain  cables.  This  proposal  was  accepted  and  ratified  by 
both  parties  on  May  13th  following.  The  agreement  required  formal  or- 
ders to  be  sent  from  time  to  time  by  the  purchasing  agent  of  the  railway 
company  to  claimants,  stating  the  amount  of  cables  needed  and  other  de- 
tails. Three  orders  were  sent  and  signed,  "Metropolitan  Street  Railway 
Company,  per  A.  C.  Tully,  Purchasing  Agent,"  and  required  the  cable  com- 
pany to  deliver  specified  cables  to  "New  York  City  Railway  Company"  in 
accordance  with  proposal  of  May  10th  and  letter  of  acceptance,  etc.  Such 
orders  were  on  the  printed  forms  of  the  Metropolitan  Company,  and  were 
accompanied  by  printed  bill  forms  setting  forth  the  Metropolitan  Company 
as  the  one  to  be  billed  against  Held,  that  the  purchaser  of  the  cables  was 
the  New  Yoi^  City  Railway  Company,  and  that  the  Metropolitan  Company 
could  not  be  made  liable  therefor,  though  they  were  to  be  used  as  a  part 
of  the  Metropolitan's  property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  181 ;  Dec.  Dig.  1 66.*> 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Bill  by  The  Pennsylvania  Steel  Company  and  others  against  the 
New  York  City  Railway  Company  and  others,  in  which  the  National 
Conduit  &  Cable  Company  filed  claim.  From  an  order  of  the  Circuit 
Court  (170  Fed.  623)  overruling  exceptions  of  claimant  to  the  report 
of  a  special  master  disallowing  the  claim  against  the  Metropolitan 
Street  Railway  Company,  claimant  appeals.    Affirmed. 

Johnson  &  Galston,  for  appellant. 

Masten  &  Nichols  (William  M.  Chadboume,  of  counsel),  for  receiv- 
ers of  Metropolitan  St.  Ry.  Co. 

Before  COXE,  Circuit  Judge,  and  HOUGH  and  HAND,  District 
Judges. 

COXE,  Circuit  Judge.  The  sole  question  presented  by  this  appeal 
IS  whether  the  cables  furnished  by  the  National  Conduit  and  Cable 
Company  were  delivered  pursuant  to  a  contract  made  with  the  Met- 
ropolitan Street  Railway  Company  or  with  the  New  York  City  Rail- 
way Company.  The  master  found  that  the  Metropolitan  Company  did 
not  make  or  authorize  the  contract  of  purchase.  He,  therefore,  dis- 
allowed the  claim  and  his  report  to  this  effect  was  confirmed  by  the 
Circuit  Court.  We  see  no  reason  why  this  conclusion  should  be  dis- 
turbed. 

The  contract  was  unquestionably  made  by  the  New  York  City  Rail- 
way Company.  On  the  IQth  day  of  May,  1907,  the  Conduit  Com- 
pany made  a  written  proposal,  addressed  to  Oren  Root,  Jr.,  vice  presi- 
dent and  general  manager  of  the  City  Company,  to  furnish  the  cables 
in  question.    After  a  few  unimportant  modifications  were  made  the 
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proposal  was  accepted  and  ratified  by  both  parties  and  on  May  13, 
1907,  became  a  valid,  binding  agreement. 

Based  upon  the  written  contract  alone  the  contention  that  the  Met- 
ropolitan Company  is  liable  for  the  cables  is  absolutely  untenable.  The 
name  of  the  Metropolitan  Company  is  not  mentioned  and  the  agree- 
ment is  explicit  "to  manufacture  and  deliver  *  *  ♦  the  following 
transmission  cables  for  the  New  York  City  Railway  Company."  It 
was  further  provided  that  formal  orders  should  be  sent  from  time  to 
time  by  the  purchasing  agent  of  the  railway  company  to  the  Cable 
Company  stating  the  amount  of  cable  needed  and  other  details  incident 
to  the  order.  Three  of  these  orders  were  sent  to  the  Cable  Company 
signed,  "Metropolitan  Street  Railway  Co.,  per  A.  C.  Tully,  Purchasing 
Agent."  They  required  the  Cable  Company  to  deliver  the  specified 
cables  "to  New  York  City  Ry.  Co.  F.  O.  B.  Dock  N.  Y.  City  *  *  ♦ 
all  to  be  in  accordance  with  proposal  of  The  National  Conduit  &  Cable 
Co.,  dated  May  10,  '07,  and  letter  of  acceptance  by  the  V.  P.  &  G.  M., 
dated  May  11th,  1907." 

It  is  argued  by  the  claimant  that  because  these  orders  are  on  the 
printed  forms  of  the  Metropolitan  Company  and  were  signed  by  that 
company  by  A.  C.  Tully,  apparently  its  purchasing  agent,  and  were 
accompanied  by  printed  bill  forms  setting  forth  the  Metropolitan  Com- 
pany as  the  party  to  be  billed  against,  that  the  master  should  have 
found  as  a  conclusion  of  law  that  the  Metropolitan  Companv  was  the 
principal  debtor.  We  cannot  accede  to  this  proposition.  The  orders 
in  question  were  given  ten  days  after  the  consummation  of  the  agree- 
ment between  the  Cable  Company  and  the  City  Company.  The  mo- 
ment that  agreement  was  ratified  the  rights  of  the  parties  thereto  be- 
came fixed,  neither  could  vary  its  conditions  without  the  consent  of 
the  other.  The  Cable  Company  chose  to  make  its  agreement  with  the 
City  Company.  Whether  the  Metropolitan  Company  as  lessor,  could 
have  entered  into  such  an  agreement  it  is  unnecessary  to  decide.  It 
is  enough  that  it  did  not  do  so.  The  ordefs  for  cables  are  expressly 
provided  for  in  the  agreement  and  state  on  their  face  that  they  were 
made  in  accordance  therewith.  The  City  Company  could,  if  it  so  de- 
sired, direct  the  installation  of  the  cables  purchased  by  it  upon  the 
property  of  the  Metropolitan  Company  authorizing  that  company  to 
give  the  necessary  orders  and  to  do  any  other  act  necessary  to  complete 
the  work.  In  other  words  the  mere  fact  that  the  cables  were  placed  in 
position  pursuant  to  the  order  and  direction  of  the  Metropolitan  Com- 
pany is  wholly  insufficient  to  establish  liability  on  its  part  The  cables 
were  at  all  times  after  delivery  the  property  of  the  City  Company ;  it 
could  do  with  them  as  it  liked.  No  other  company  could  be  made  liable 
for  their  payment  unless  there  was  an  agfreement  express  or  implied  to 
that  effect.    No  such  agreement  is  shown^ 

The  order  is  affirmed. 
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(172  Fed.  661.) 

FOWIiER  ft  WOLFE  MFG.  CO.  T.  NATIONAL  RADIATOR  00. 

(Circuit  Court  of  Appeals,  Third  Circuit    July  1,  1909.) 

No.  47. 

1.  Patents  (8  160*) — Construction — Reference  to  Specitication. 

Where  terms  which  are  not  technical  terms  of  the  art  are  used  in  the 
claims  of  a  patent  to  differentiate  between  different  tubes  in  the  patented 
structure,  the  specification  may  be  referred  to  for  the  purpose  of  ascer- 
taining their  meaning  as  so  used. 

[Ed.  Note.—For  other  cases,  see  Patents,  Cent.  Dig.  S  235 ;  Dec.  Dig.  t 
160.*] 

2.  Patents  (§  328*)— Infringement— Radiators. 

The  Fowler  patent.  No.  609,800,  for  a  radiator,  narrowly  construed  as 
required  by  the  prior  art,  held  not  infringed. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec.  Dig.  {  328.»] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

E.  H.  Hunter,  for  appellant. 
Frank  S.  Busser,  for  appellee. 

Before  GRAY,  Circuit  Judge,  and  LANNING  and  YOUNG,  Dis- 
trict Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  Western  District  of  Pennsylvania,  dismissing  the  bill 
of  complaint  brought  for  the  alleged  infringement  of  the  Fowler  pat- 
ent, No.  609,800,  dated  August  30,  1898,  for  an  improvement  in  radi- 
ators. The  bill  was  dismissed*  on  the  ground  of  noninfringement.  The 
bill  also  charged  infringement  of  design  patent  No.  28,761,  but  this 
charge  was  withdrawn. 

In  May,  1899,  the  complainant  brought  suit  against  defendant  for 
infringement  of  claims  1,  2,  3,  and  4  of  both  of  said  letters  patent. 
At  that  time,  defendant  was  making  a  radiator  which  he  says  in  his 
brief  in  this  case  was  a  clear  infringement  of  the  patent  sued  upon. 
Defendant  consented  to  a  decree  and  was  licensed  under  the  patents  to 
make  any  and  all  forms  of  radiators  embodying  the  inventions  of  said 
patents,  saving  and  excepting  one  specific  form.  A  few  years  after 
the  execution  of  this  license,  the  defendant,  who  makes  a  variety  of 
styles  of  radiators,  put  on  the  market  the  radiator  complained  of  in 
this  suit.  Subsequently,  on  July  13,  1904,  complainant  brought  this 
suit  and  made  application  for  a  preliminary. injunction,  contending  that 
the  radiator  involved  the  subject  matters  of  claims  1  and  2  of  said 
patent  No.  609,800,  and  embodied  the  design  of  said  patent  No.  28,761, 
and  also  the  specific  form  expressly  excepted  from  the  said  license. 
Defendant  contended,  first,  that  its  radiator  did  not  involve  the  in- 
vention of  either  of  the  patents  in  suit ;  and  second,  that,  assuming  that 
it  embodied  the  inventions  of  the  patent  in  suit,  it  did  not  correspond 
to  the  form  excepted  from  the  license.  The  court  sustained  the  latter 
defense,  and  refused  the  preliminary  injunction,  holding  that  the  re- 
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spondent's  form  of  radiator  was  covered  by  the  license.  When  the 
suit  came  on  to  a  final  hearing,  complainant  contended  that  defendant's 
radiator  was  of  the  form  of  the  patented  invention  excepted  from  the 
license,  and  that  therefore  the  defendant  was  an  infringer.  The  court 
below,  in  dismissing  the  bill,  held  as  follows : 

"On  application  for  preliminary  injunction,  we  refused  to  grant  It,  holdlnsr 
respondent's  form  was  covered  by  the  license.  The  case  now  comes  on  for 
final  hearing.  In  the  light  of  fuller  proofs,  we  have  now  reached  the  opinion 
that,  while  we  rightfully  refused  the  preliminary  injunction,  we  were  mis- 
taken in  the  ground  we  took  for  so  doing,  and  that  the  refusal  should  have 
been  based  on  the  fact  that  the  respondent's  radiator  does  not  infringe." 

The  invention  is  thus  described  by  the  patentee  in  the  letters  patent : 

'*My  Invention  relates  to  radiators,  and  It  consists  of  the  improvements 
which  are  set  forth  in  the  following  specifications  and  claims  which  are 
shown  In  the  accompanying  drawings.    •    •    ♦ 

"In  carrying  out  my  Invention,  I  form  the  radiator  of  cast  iron  sections, 
which  may  be  used  either  singly  or  grouped  together  and  coupled  as  herein- 
after set  forth,  according  to  the  area  of  the  radiating  surface  desired.    •••'*' 

Claims  1  and  2  of  the  patent  in  suit,  the  only  ones  here  involved,, 
are  as  follows : 

"1.  A  radiator-section  composed  of  unitary  hollow  casting,  consisting  of 
four  outer  tubes  communicating  with  one  another  at  the  comers,  one  or  more 
intermediate  cross-tubes  between  opposite  outer  tubes,  and  a  series  of  con- 
necting-tubes between  each  intermediate  cross-tube  and  the  opposite  outer  tube 
or  adjacent  intermediate  cross-tube. 

"2.  A  radiator-section  composed  of  a  unitary  hollow  casting,  consisting  of 
a  tubular  structure  embracing  outer  tubes  communicating  with  one  another 
at  the  comers,  one  or  more  cross-tubes  between  the  outer  tubes,  and  a  series 
of  connecting-tubes  between  said  cross-tubes  and  the  adjacent  outer  tubes.'* 

Owing  to  the  decree  entered  in  the  former  suit,  and  the  license  to  the 
defendant,  the  validity  of  the  patent  is  not  in  controversy.  The  sole 
question  is  one  of  interpretation;  that  is,  what  is  the  real  invention 
covered  and  described  by  claims  1  and  2  of  the  patent  in  suit.  The  ap- 
pellant complains,  under  diflFerent  specifications  of  error,  of  the  inter- 
pretation given  by  the  court  below  to  these  claims  and  of  the  view 
taken  by  it  of  the  real  and  substantive  invention  of  the  patent  in  suit. 
The  opinion  of  the  court  below  in  this  respect  is  as  follows : 

"While,  as  between  these  parties,  the  validity  of  the  patent  must  be  as- 
sumed, yet  it  is  evident  its  scope  is  exceedingly  narrow.  In  his  specification 
Fowler  sets  forth,  as  his  substantial  advance  in  the  art,  the  fact  that  the  cross- 
tubes  of  his  radiator  are  of  larger  size  than  the  connecting  tubes,  whiclk 
run  at  right  angles.  It  is  evident  that  these  relative  sizes  are  not  mere 
preferential  or  illustrative  constructions,  but  that  they  are  the  particular 
features  which  characterize  the  invention  and  are  embodied  in  the  claims  in 
controversy.  A  study  of  the  specification  shows  that  imless  based  on  tills- 
difference  the  patent  has  nothing  to  support  it  Thus  the  patentee  says: 
The  sections  are  preferably  rectangular  in  shape  and  composed  of  two  longi- 
tudinal top  and  bottom  tubes  BB',  united  by  two  end  tubes  OCf,  which  are 
connected  by  a  series  of  smaller  longitudinal  tubes  D.  I  prefer  to  employ 
intermediate  cross-tubes  B,  connecting  the  tubes  BB'  and  having  the  longi- 
tudinal tubes  D  connecting  with  them.  In  the  construction  shown  there  are 
two  of  these  large  intermediate  cross-tubes  E  located  between  the  end  tube& 
CO  and  dividing  the  small  longitudinal  tubes  D  into  three  sets  or  series.  The 
small  longitudinal  tubes  D  are  located  at  sufficient  distance  apart  to  form 
intermediate  openings  or  space  e  for  the  circulation  of  air  between  them.    E&dL 


FOWLER  4fr  WOLFE  MFG.  GO.  Y.  NATIONAL  BADIATOB  CO.       189 

flection  thus  constructed  is  composed  of  a  series  of  communicating  tubes, 
forming  a  unitary  rectangular  hollow  frame.*  Now  it  is  clear  to  us  that  the 
word  ^preferably'  refers  to  the  rectangular  shape  and  not  to  the  relatively 
large  intermediate  cross-tubes'  and  the  'small  longitudlnar  or  connecting  tubes, 
No  other  sizes  or  modes  of  construction  are  shown  or  suggested  and  the 
larger  sizes  are  designated  as  *cross-tul)es'  and  the  smaller  as  'connecting  tubes,* 
and  as  such,  both  are  carried  into  the  claims.  The  very  fact  that  the  two 
sets  of  intermediate  tubes  are  called  in  the  claims,  one  'cross-tubes'  and  the 
olher  'connecting  tubes',  shows  a  purpose  to  differentiate  them  and  the  only 
ground  of  differentiation  is  found  in  the  figures  and  specification  in  which 
latter  the  cross-tubes  are  described  as  'large  intermediate  tubes,'  and  the  con- 
necting tubes  as  'small  longitudinal  tubes'.  These  limitations,  if  carried  into 
the  claims,  embody  a  different  structure  from  that  of  the  respondent  and 
the  claims  so  read  fail  to  sustain  the  charge  of  infringement  So  construing 
tiie  claims  infringement  is  not  shown  and  the  bill  will  be  dismissed." 

After  a  careful  consideration  of  the  record  and  arguments  of  coun- 
sel, we  are  of  opinion  that  the  court  below  were  justified  in  the  views 
thus  expressed. 

An  examination  of  the  prior  art,  as  disclosed  in  the  record,  shows 
at  once  that  the  invention  of  the  patent  in  suit  is  a  narrow  one.  Ar- 
rangements of  cast  and  wrought  iron  radiating  tubes  placed  in  juxta- 
position, in  sections,  and  parallel  with  each  other,  terminating  and 
opening  into  larger  tubes  at  the  top  and  bottom,  thus  affording  an  un- 
interrupted circulation  of  steam  or  water  through  all  of  them,  were 
quite  old  in  the  art.  They  constituted  unitary  hollow  quadrilaterals 
or  castings  (where  cast  iron  was  used  instead  of  wrought  iron,  though 
rfiat  is  not  material),  consisting  of  four  outer  tubes  communicating 
with  each  other  at  the  comers,  with  a  series  of  transverse  and  parallel 
radiating  tubes,  extending  between  two  of  the  outer  tubes  and  opening 
into  them.  Examples  of  such  structures  are  shown  in  the  Mills  radi- 
ator patent,  No.  154,651,  the  Safford  radiator  patent  No.  355,216,  and 
others,  constituting  in  their  general  features  a  standard  radiator  struc- 
ture in  use  long  before  the  date  of  the  patent  in  suit.  In  view  of  this 
standard  form,  the  device  of  the  patent  in  suit  exhibits  only  a  some- 
what different  arrangement  of  tubes  and  a  division  of  the  cast  iron 
section  into  sub-sections,  by  what  are  called  cross-tubes  in  the  specifi- 
cations and  claims.  The  words  "cross-tubes"  convey  no  definite  and 
adequate  meaning,  when  taken  alone.  They  necessarily  are  relative. 
The  words  of  the  claim  are,  "one  or  more  intermediate  cross-tubes  be- 
tween opposite  oi^ter  tubes."  They  must  be  taken  relatively,  and  there- 
fore to  require  outer  tubes,  opposite  to  each  other,  between  which  they 
must  continuously  extend  as  unitary  structures,  and  they  must  corre- 
spond structurally  and  in  fact  to  what  is  connoted  by  the  word  "tube." 
We  look  at  once  at  the  drawings  and  specifications  of  the  patent,  as  we 
are  authorized  to  do  in  order  to  obtain  a  more  definite  conception  of 
these  cross-tubes  relatively  to  the  other  parts  of  the  structure,  and  we 
find  in  the  drawing  of  the  patent  the  two  cross-tubes  extending  between 
the  longer  outer  tubes  of  the  section  and  corresponding  in  size  there- 
with. This  drawing  also  makes  clear  what  is  meant  by  a  series  of  con- 
necting tubes  betweeti  the  cross-tube  and  the  outer  tube,  or  between  two 
cross-tubes,  which  was  not  clear  from  the  claims  themselves.  When 
we  turn  to  the  specifications,  the  character  and  relation  to  each  other  of 
the  tubes  constituting  the  unitary  hollow  casting  dealt  with  in  the 
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claims,  becomes  entirely  clear.  We  quote  this  part  of  the  specifica- 
tions, and  insert  a  drawing  taken  from  the  patent  in  suit,  illustrating 
complainant's  radiator : 


"A  Is  one  of  the  radiator  sections,  composed  of  a  hollow  cast-iron  frame 
made  up  of  a  battery  of  tubes. 

"The  sections  are  preferably  rectangular  in  shape  and  composed  of  two 
lopgitudinal  top  and  bottom  tubes  BB',  united  by  two  end  tubes  CC,  which 
are  connected  by  a  series  of  smaller  longitudinal  tubes  D.  I  prefer  to  em- 
ploy intermediate  cross-tubes  E,  connecting  the  tubes  BB'  and  having  the 
longitudinal  tubes  D  connecting  with  them.  In  the  construction  shown  there 
are  two  of  these  large  intermediate  cross-tubes  E  located  between  the  end 
tubes  OG  and  dividing  the  small  longitudinal  tubes  D  into  three  sets  or  series. 
The  small  longitudinal  tulles  D  are  located  at  sufficient  distance  apart  to 
form  intermediate  openings  or  spaces  e  for  the  circulation  of  air  between  them. 
Each  section  thus  constructed  is  composed  of  a  series  of  communicating  tubes, 
forming  a  unitary  rectangular  hollow  frame. 

"I  prefer  to  construct  the  section  A  with  the  tubes  arranged  in  the  manner 
described,  because  as  the  circulation  of  the  steam  and  water  is  in  horizontal 
planes  the  most  free  circulation  should  be  permitted  in  those  directions,  and 
this  is  attained  by  the  large  horizontal  tubes  BB'  and  the  series  of  small 
tubes  D.  The  small  tubes  are  preferably  made  of  an  area  substantially  equal 
to  that  of  a  one-inch  pipe;  but  as  tubes  of  that  size  are  liable  to  offer 
considerable  friction  to  tiie  steam  or  water  traversing  them  I  prefer  to  shorten 
their  length  by  the  interposition  of  the  intermediate  transverse  tubes  E. 
While  I  prefer  this  particular  arrangement  of  the  tubes  for  the  reasons  stated, 
it  is  to  be  understood,  however,  that  I  do  not  mean  to  limit  myself  to  this 
precise  construction." 

The  frequent  use  of  the  word  "preferably"  throughout  this  part  of 
the  specifications,  does  not  serve  to  extend  the  scope  of  the  claims  be- 
yond the  structure  thus  shown,  where  no  alternative  form  is  suggested 
and  the  relative  sizes  of  the  cross-tubes  and  connecting  tubes  shown  in 
the  specifications  are  essential  to  their  respective  functions.  But,  aside 
from  this,  it  is  noticeable  that  the  words  "preferably"  and  "I  pre- 
fer" are  immediately  applicable  to  the  rectangular  shape  of  the  section, 
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or  to  the  mere  arrangement  of  the  tubes,  as  being  horizontal  or  verti- 
cal. The  "cross-tubes"  are  throughout  referred  to  as  larger,  and  the  con- 
necting tubes  as  smaller,  which  the  latter  must  necessarily  be,  as  there 
is  a  multiplicity  of  them,  as  indicated  by  the  word  "series. '  Indeed  the 
presence  and  use  of  cross-tubes  is  due  to  the  necessity  of  shortening 
the  series  of  connecting  tubes,  which,  by  reason  of  their  small  diameter, 
would  oflfer  too  much  friction  if  they  extended  across  the  rectangle. 
They  were  therefore  shortened  by  the  interposition  of  the  intermediate 
tubes.  As  these  intermediate  cross-tubes  take  th^  place  of  the  large 
outer  tubes,  as  features  of  the  multiplicity  of  connecting  tubes,  they 
must  of  necessity  be  relatively  larger.  It  is  thus  seen  that,  functionally 
this  limitation  is  imposed  upon  the  language  of  the  claims.  On  this 
point,  Mr.  Bently,  the  expert  witness  for  the  defendant,  says: 

••Thus  it  seems  but  reasonable  to  understand  that  when  Mr.  Fowler  refers 
in  his  claims  to  the  cross-tubes  *b€tween  opposite  outer  tubes,*  he  means  such 
cross-tubes  as  he  describes  and  illustrates,  to  wit,  tubes  of  substantial  size  and 
capacity,  capable  of  supplying  the  small  connecting  tubes  from  the  outer 
tubes  at  one  or  more  Intermediate  points  along  the  length  of  the  radiator 
sections.  Moreover,  when  he  speaks  in  his  claims  of  'a  series  of  connecting 
tubes,*  he  means  such  connecting  tubes  as  he  shows  and  describes,  to  wit,  a 
substantial  multiplicity  of  small  tubes,  having  relatively  large  radiating  sur- 
face, but  short  and  having  their  conducting  capacity  reinforced  by  the  cross- 
tubes." 

It  is  true,  as  the  appellant  contends,  that  the  claims  of  the  patent 
are  not  to  be  limited  beyond  the  clear  import  of  their  terms,  but  it  is 
equally  true  that  we  may  refer  to  the  specifications  and  drawings  to 
discover  the  meaning  of  the  terms,  as  used  in  the  claims.  The  terms 
"outer  tubes,"  "cross-tubes"  and  "connecting  tubes,"  are  not  tech- 
nical terms  recognized  and  employed  in  the  art.  They  are  terms  used 
by  the  patentee  to  apply  to  a  peculiar  construction  and  arrangement 
of  tubes  unknown  before  his  invention.  "To  ascertain  the  meaning 
of  these  terms,  we  must  therefore  go  to  the  specifications,  not  for  the 
purpose  of  importing  anything  into  the  claims,  but  for  the  purpose  of 
ascertaining  what  characteristics  are  attributed  in  the  specifications  to 
the  terms  therein  contained."  'Consolidated  Co.  v.  Walker,  138  U.  S. 
132,  11  Sup.  Ct.  292,  34  L.  Ed.  920;  Turril  v.  Railroad  Co.,  1  Wall. 
511,  11  L.  E<1.  668;  Brooks  et  al.  v.  Fiske  et  al.,  15  How.  215,  14  L. 
Ed.  665.  To  these  authorities,  cited  in  appellee's  brief,  many  others 
might  be  added.  The  discussion  of  the  claims  of  a  patent  is  not  to  be 
confined  to  a  mere  logomachy,  which  could  be  set  at  rest  at  once  by 
a  reference  to  specifications  and  drawings.  The  radiator  of  the  de- 
fendant is  the  old  standard  radiator  of  the  prior  art.  That  is,  there  are 
two  horizontal  headers  united  by  a  series  of  vertical  radiating  tubes, 
through  which  the  steam  or  hot  water  circulates  from  header  to 
header.  Without  more,  it  is  not  contended  that  such  a  structure  in- 
fringes the  patent  in  suit. 

But  it  is  contended  by  the  appellant  that  the  distinguishing  feature 
of  the  radiator  of  the  patent  in  suit,  to  wit,  a  cross-tube,  is  present 
in  defendant's  structure,  inasmuch,  as,  halfway  the  length  of  the  ver- 
tical tubes,  and  between  them,  are  hollow  bosses,  which  form  a  passage- 
way for  the  steam  through  the  entire  series  of  vertical  tubes.    Here 
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again,  it  is  necessary  to  inspect  complainant's  exhibit  of  defendant's 

structure,  in  oriier  to  understand  the  meaning  of  this  contention: 

DCFENDMiTk  PRIOR   ART  PRIOR  ART 

RAINATOft 


It  would  seem  perfectly  apparent  from  such  an  inspection,  that  there 
is  nothing  here  to  answer  to  the  description  of  the  cross-tube  in  plain- 
tiff's claim,  as  explained  in  the  specifications.  Relying  on  the  literal 
words  of  the  claim,  these  connecting  bosses  do  not  singly  or  together 
constitute  a  "cross-tube  between  opposite  outer  tubes."  They  may 
constitute  a  passageway  from  one  connecting  tube  to  the  other,  and  in 
connection  with  these  tubes  themselves' form  a  passageway  from  one 
outer  tube  to  the  other,  but  this  passageway  is  not  a  tube,  nor  is  it 
created  by  a  tube.  Again,  if  this  series  of  links  in  the  passageway 
from  one  outer  tube  to  the  other  could,  by  any  ingenuity  be  interpreted 
as  a  cross-tube,  it  is  evidently  much  smaller  than  the  connecting  tubes, 
instead  of  larger,  as  we  have  shown  the  cross-tubes  of  the  patent  in 
suit  must  be.  It  is  sufficient  to  say,  however,  that  the  passageway  thus 
created  is  not  a  cross-tube,  or  a  tube  of  any  sort,  and  neither  literally 
nor  functionally  comes  within  the  scope  of  the  claims  of  the  patent  in 
suit.  Again,  if  the  passageway  made  possible  by  these  small  hollow 
bosses  constitutes  a  cross-tube,  then  the  vertical  tubes  of  defendant's 
radiator  are  the  connecting  tubes  "between  such  cross-tube  and  the 
opposite  outer  tube,"  but  it  is  plain  that  these  connecting  bosses  do  not 
divide  or  shorten  these  so-called  connecting  tubes,  which  are  integral 
between  the  headers  and  constitute  structurally  continuous  tubes  from 
one  header  to  the  other.  It  is  an  almost  absolute  reversal  of  the  ar- 
rangement of  the  tubes  of  the  patent  in  suit.    It  is  curious  to  note  that 
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the  appellant's  expert  in  the  license  suit,  when  discussing  defendant's 
radiator,  designated  the  vertical  tubes  between  the  outer  headers  of  de- 
fendant's structure,  as  *'cross-tubes,"  and  the  series  of  hollow  con- 
necting bosses  as  "connecting  tubes,"  while  the  expert  in  the  present 
suit,  as  we  have  seen,  calls  these  vertical  tubes  extending  from  header 
to  header,  "connecting  tubes,"  and  the  series  of  hollow  bosses  between 
them,  "cross-tubes." 

That  the  claims  must  be  read  in  the  light  thrown  upon  the  relative 
size  of  the  outer  cross  and  connecting  tubes  by  the  specifications,  is 
confirmed  by  the  significant  statement  made  by  the  appellant  com- 
pany in  its  catalogue  published  after  the  issuance  of  the  patent  in  suit. 
On  the  first  page  of  this  catalogue,  under  a  picture  of  the  patented 
radiator,  representing  the  outer  tubes  and  cross-tubes  as  large  and  the 
series  of  connecting  tubes  as  small,  there  is  the  following  statement : 

•*The  large,  outer  and  cross-tubes,  connecting  and  Intersecting  the  smaller, 
Insure  the  most  positive  circulation,  the  quickest  condensation  and  the  most 
rapid  heating  under  all  conditions.  These  essential  factors  are  covered  by 
our  patents.  The  dimensions  Insure  the  entire  surface  to  be  effective  and  ef- 
ficient" 

It  IS  hardly  necessary  to  say  that  the  defendant's  radiator  presents 
none  of  these  "essential  features."  In  fact,  the  defendant's  radiator  is 
the  radiator  of  the  prior  art.  Of  the  "Safford"  patent,  No.  355,216, 
December  28,  1886,  the  expert  witness  for  the  defendant  says  this  pat- 
ent "shows  a  cast-iron  radiator  section  of  the  type  in  question,  having 
four  parallel  tubes  connected  across  the  top  and  bottom  by  headers, 
and  moreover,  the  parallel  tubes  are  in  communication  with  one  an- 
other by  a  perforated  boss,  just  as  in  the  defendant's  radiator."  The 
same  witness  also  further  testifies : 

"Reed  patent  No.  347,127,  August  10,  1886,  shows  another  example  of  the 
defendant's  type  of  radiator,  comprising  a  number  of  parallel  tubes  connected 
across  at  their  ends  by  headers.  The  Reed  radiator  Is  also  a  cast  Iron  radl-. 
ator.  Moreover,  It  has  the  same  Incidental  feature  of  perforated  bosses  which 
Is  found  In  the  defendant's  radiator,  permitting  communication  between  the 
parallel  tubes." 

A  reference  to  these  patents  and  the  accompanying  drawings,  as 
shown  in  the  record,  fully  confirms  the  testimony  of  defendant's  ex- 
pert. There  was  also  the  testimony  of  more  than  one  witness  qualified 
by  foundry  experience  in  the  manufacture  of  cast  iron  radiators,  to 
the  effect  that  these  connecting  bosses  were  used  solely  as  stays  be- 
tween the  long  parallel  tubes.  The  result  of  this  testimony  is  thus 
given  by  defendant's  expert: 

"The  explanation  for  their  presence  Is,  that  in  casting  these  radiators.  It  is 
necessary  to  use  what  Is  known  as  a  'core,'  which  Is  a  fragile  rod  of  sand  or 
similar  material,  placed  In  the  mould  to  form  the  Interior  bore  of  the  tube. 
When  these  cores  are  of  small  diameter  and  of  considerable  length.  It  becomes 
desirable  to  brace  them,  one  against  the  other,  by  a  small  cross^core,  and  this 
cro!>&-core,  when  removed,  leaves  a  small  opening  from  one  of  the  parallel 
tubes  into  the  next  It  Is  obvious  to  any  mechanic,  that  the  presence  of  this 
opening  between  the  adjacent  parallel  tubes  of  the  defendant  radiator,  is 
merely  an  incident  of  the  casting  operation." 

It  is  hardly  necessary,  after  the  foregoing  statement  of  the  inter- 
pretation to  be  given  to  the  language  of  claims  1  and  2,  and  of  the 
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view  taken  of  the  defendant's  structure,  to  discuss  tlie  effect  of  the 
license  upon  the  issues  here  involved,  or  the  question,  whether  defend* 
ant's  radiator  is  of  the  type,  form,  or  design  expressly  excepted  by 
said  license,  to  wit : 

"Of  four  outer  tubes,  one  or  more  cross-tubes,  extending  parallel  with  the 
shorter  outer  tubes,  and  a  series  of  connecting  tubes  extending  parallel  with 
the  longer  outer  tubes." 

Manifestly,  the  language  of  this  exception  does  not  describe  de- 
fendant's radiator.  We  are  of  opinion  that  defendant's  radiator  is 
of  a  form  old  in  the  art,  and  "is  nothing  but  the  old  fashioned  arrange- 
ment of  a  series  of  parallel  tubes  of  substantially  the  same  dimensions, 
connected  across  at  the  ends  by  large  transverse  tubes  or  'headers,' " 
and  does  not  invade  the  narrow  field  occupied  by  the  appellant's  inven- 
tion and  defined  in  claims  1  and  2  of  the  patent  in  suit. 

The  decree  of  the  court  below  should  therefore  be  affirmed. 


(172  Fed.  846.) 

METROPOLITAN  TRUST  CO.  OF  NEW  YORK  v.  McKINNON. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  16,  1909.) 

No.   285. 

1.  Banks  and  Banking  (J  100*) — Purchase  of  Securities— Acts  of  Offi- 

cer—Title. 

Where  a  bank  purchased  certain  securities  at  the  suggestion  of  its 
vice  president,  who  announced  that  he  would  make  the  purchase  on  be- 
half of  the  bank,  and  subsequently  Informed  the  directors  that  he  had 
done  so,  and  still  later  turned  over  certain  of  the  securities  to  the  bank 
with  a  letter  authorizing  it  to  receive  the  balance,  and  at  the  trial  of 
an  action  for  conversion  acknowledged"  that  his  intention  had  been  to  turn 
over  the  securities  to  the  bank  on  payment  of  a  note  for  which  they  were 
pledged,  his  possession  of  the  securities  was  the  possession  of  the  bank, 
and  title  to  the  securities  was  in  it. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  §  109.*1 

2.  Subrogation  (§  22*) — Redemption  of  Pledged  SEcuRrriES. 

Where  certain  stock  was  purchased  by  a  bank's  vice  president  and  an- 
other in  separate  shares,  and  all  of  the  stock  was  pledged  for  a  loan  to 
both,  the  bank,  being  compelled  to  pay  the  whole  loan  in  order  to  re- 
lease its  share  of  the  stock,  was  subrogated  to  the  rights  of  the  pledgee 
as  against  the  balance. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  {  48;  Dec. 
Dig.  §  22.*] 

3.  Banks  and  Banking  (§  260*) — Ultra  Vires  Acts— Purchase  of  Baitk 

Stock. 

Purchase  of  national  bank  stock  for  speculation  by  a  national  bank  is 
ultra  vires. 

[Ekl.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  977; 
Dec.  Dig.  §•  260.*] 

4.  Corporations  (8  385*) — Ultra  Vires  Contract. 

The  obligation  of  an  ultra  vires  contract  Is  void,  whether  executed,  or 
executory. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  1545-1547 : 
Dec.  Dig.  §  385.*] 
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5.  Banks  and  Banking  (J  101  •) — Pubchask  op  Stock— Ultra  Vibes  Act. 
That  a  bank's  purchase  of  stock  in  another  bank  was  ultra  yires  did 
not  prevent  it  from  getting  title  to  the  stock,  both  because  an  ultra  vires 
contract  Is  simply  unauthorized  and  not  forbidden  by  law,  and  because 
the  passing  of  title  depends  on  the  intention  of  the  parties  and  the  per- 
formance of  the  requisite  formalities  by  the  parties,  regardless  of  wheth- 
er they  are  engaged  in  an  illegal  enterprise. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§  237, 
238 ;  Dec.  Dig.  {  lOl.*] 

G.  I-jsTOPPEL  (§  56*) — Change  op  Position; 

Where  a  pledgee  of  certain  bank  stock  did  not  act  on  the  owner's  re- 
pudiation of  the  pledge,  the  owner  was  not  estopped  to  diaiige  its  posi- 
tion, and  by  subsequently  tendering  the  amount  of  the  delt  acquire  a 
right  to  the  stock. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  §  142;  Dec.  Dig. 
S  56.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  an  action  of  trover,  originally  brought  by  the  receiver  of  the  Na- 
tional Bank  of  North  America  in  New  York,  for  whom  the  present  defendant 
in  error  was  later  substituted  as  agent  for  stockholders.  For  convenience  the 
plaintiff  in  error  will  be  referred  to  as  the  "trust  company,"  and  the  defend- 
ant in  error  as  the  "bank."  By  stipulation  it  was  agreed  that,  instead  of 
damages,  the  bank,  if  successful,  should  be  entitled  to  1,000  shares  of  stock 
in  the  Chase  National  Bank  upon  the  payment  of  $150,000,  with  interest  from 
June  14,  1907,  and  judgment  was  entered  in  accordance  with  the  stipulation. 
The  case  was  otherwise  tried  as  though  it  were  an  ordinary  action  of  trover 
for  the  value  of  the  shares  of  stock. 

On  January  10th  Clinton  Gilbert  and  Charles  W.  Morse  mutually  agreed  to 
purchase  jointly  5,630  shares  of  stock  in  the  Chase  National  Bank  at  the 
price  of  $1,107,230  from  certain  third  persons.  One-quarter  of  this  sum  they 
paid  to  the  sellers  at  once,  of  which  Gilbert  contributed  $50,000  and  Morse 
$226,807.50,  which  was  the  balance.  Of  the  sum  paid  by  Morse,  he  received 
one  half  from  the  bank,  and  the  other  half  from  the  Van  Norden  Trust  Com- 
pany. The  bank  received  a  note  of  one  W.  W.  Robinson  for  the  half  which 
it  paid,  and  the  Van  Norden  Company  the  note  of  Edward  B.  Wire,  for  the 
other  half.  Robinson  was  an  official  in  the  Van  Norden  Company,  and  Wire 
was  an  official  in  the  bank. 

Gilbert,  between  January  10,  1907,  and  June  10,  1907,  sold  to  sundry  individ- 
uals 130  shares  and  to  Arthur  P.  Heinze,  2,815  shares,  both  at  a  large  profit. 
lleinze  obtained  part  of  the  purchase  price  of  these  shares  from  the  trust 
company,  as  follows:  He  made  a  note  for  $150,000  dated  June  12,  1907,  to  his 
own  order,  which  he  indorsed,  and  which  recited  that  it  was  secured  by  500 
shares  of  Chase  National  Bank  stock,  and  2,000  shares  of  United  Copper  Com- 
I>any  stock,  and  this  note  and  collateral  he  delivered  to  Morse.  Before  this, 
500  shares  of  the  Chase  National  Bank  stock  had  come  into  the  possession  of 
Morse,  under  circumstances  which  will  be  stated  hereafter.  These  500  shares, 
together  with  the  500  shares  which  belonged  to  Heinze,  Morse  pledged  with 
the  trust  company  for  a  loan  of  $150,000,  for  which  he  gave  his  own  note, 
and  with  the  proceeds  of  which  he  paid  part  of  the  purchase  price  of  the 
Chase  National  Bank  stock  to  the  sellers.  On  January  3,  1907,  at  a  meeting 
of  the  bank's  directors,  Morse,  who  was  at  that  time  vice  president,  had  in- 
formally told  the  bank's  directors  at  a  regular  meeting  that  a  handsome  profit 
could  be  made  by  speculating  in  Chase  National  Bank  stock.  It  was  then  also 
informally  agreed  among  the  directors  that  Morse  should  make  the  purchase, 
and  that  the  bank  should  take  a  one  quarter  interest,  and  the  Van  Norden 
Company  another  quarter  interest ;   Gilbert  retaining  his  half  under  the  con- 
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tract  before  alluded  to.  On  January  17,  1907,  Morse  had  also  informed  the 
directors,  at  another  regular  meeting,  that  the  transaction  had  been  com- 
pleted. 

On  June  18,  1907,  and  after  the  sellers  of  the  stock  had  been  wholly  paid, 
there  remained  in  the  possession  of  Gilbert  and  Morse  2,685  shares  of  the 
Chase  National  Bank  stodc,  fully  paid.  In  addition  to  this,  there  remained 
in  Morsels  hands  the  sum  of  $73,509.45,  which  was  applicable  in  repayment  of 
the  sum  tliat  Morse  had  received  from  the  bank  and  the  Van  Norden  Ck)mpany, 
as  stated  above.  This  sum  he  returned  in  equal  shares  to  the  bank  and  the 
Van  Norden  Company,  so  that  the  total  sum  paid  by  each  of  these  institutions 
was  $76,649.02,  for  670  shares  of  the  stock.  Gilbert,  in  whose  name  the  cer- 
tificates of  stock  were  issued,  indorsed  and  at  various  times  before  June  18, 
1907,  turned  over  to  Morse,  1^40  shares  of  stock,  of  which  Morse  gave  670  to 
the  Van  Norden  Company  and  170  to  the  bank;  the  remaining  500  shares 
having  been  theretofore  pledged  with  the  trust  company,  as  has  already  been 
shown.  In  regard  to  these,  Morse  wrote  a  letter  on  June  14,  1907,  directed  to 
the  trust  company,  authorizing  the  delivery  to  the  bank  of  all  the  collateral 
which  they  held  against  Morse's  note  of  $150,000. 

On  October  30,  1907,  the  bank's  president  advised  the  trust  company  that  It 
claimed  the  right  of  possession  of  all  this  collateral,  subject  to  the  pledge; 
but  later,  and  on  November  27,  1907,  the  president  again  wrote  the  trust  com- 
pany, this  time  advising  them  that  the  bank  would  not  pay  the  loan,  and  it 
authorized  the  trust  company,  on  payment  of  the  loan  by  Morse,  to  deliver  the 
collateral  to  him.  On  January  30,  1908,  by  a  second  change  of  position,  the 
bank  made  tender  of  the  full  amount  of  the  note  and  demanded  of  the  trust 
company  the  shares  in  question.  Prior  to  that  time,  however,  Morse  had  him- 
self made  claim  for  the  stock,  and  has  since  brought  action  against  the  trust 
company,  which,  for  some  reason  not  disclosed,  did  not  interplead  him  in  this 
action. 

At  the  close  of  the  evidence,  the  learned  circuit  Judge  directed  a  verdict 
for  the  plaintifT. 

Herbert  Parsons,  for  plaintiff  in  error. 

Underwood,  Van  Vorst  &  Hoyt  (J.  Markham  Marshall,  of  counsel), 
for  defendant  in  error. 

Before  COXE  and  NOYES,  Circuit  Judges,  and  HAND,  District 
Judge. 

HAND,  District  Judge  (after  stating  the  facts  as  above).  Only 
two  questions  arise  in  this  case :  First,  whether  the  bank  had  the  im- 
mediate right  of  possession  to  1,000  shares  of  stock;  and,  second, 
whether  it  has  estopped  itself  as  against  the  trust  company.  As  the 
learned  judge  at  trial  directed  a  verdict,  the  plaintiff  in  error  is  enti- 
tled to  the  most  favorable  construction  possible  of  all  the  testimony. 
There  appears  to  be  no  basis  in  the  bill  of  exceptions  for  the  statement 
in  the  brief  of  the  defendant  in  error  that  both  sides  requested  the 
direction  of  a  verdict. 

Of  the  1,000  shares  pledged  with  the  trust  company,  Heinze  un- 
doubtedly owned  one  half,  subject  to  the  pledge,  and  either  Morse  or 
the  bank  owned  the  other  half.  The  question,  then,  is,  in  whom  legal 
title  to  that  other  half  was  vested,  Morse  or  the  bank?  All  the  pur- 
chase price  came  from  the  bank's  treasury,  although  it  is  true  that, 
in  order  to  preserve  the  color  of  legality  for  the  transaction,  notes  of 
equal  amount  were  exchanged  between  the  Van  Norden  Company 
and  the  bank,  which  were  subsequently  canceled  without  payment; 
but  title  at  law  depends  upon  intention,  not  equity,  and  it  does  not  fol- 
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low  that  Morse  did  not  hold  title  to  the  shares,  even  if  it  were  sub- 
ject to  a  resulting  trust. 

However,  there  was  no  question  of  fact  before  the  court  as  to  the 
character  of  Morse's  holding,  because,  before  the  purchase,  he  had 
announced  that  he  would  ma^e  it  on  behalf  of  the  bank,  and  subse- 
quently he  informed  the  other  directors  that  he  had  purchased  it  for 
the  bank.  Later  he  turned  over  170  shares  to  the  bank,  and  gave  it  a 
letter  authorizing  it  to  receive  the  rest  of  the  stock,  together  with 
Heinze's.  Upon  the  trial  he  acknowledged  that  he  had  meant  to  turn 
over  the  stock  to  the  bank  upon  the  payment  of  Heinze's  note.  Morse's 
possession  of  the  certificates  was  therefore  clearly  intended,  when  he 
took  them,  to  be  as  agent  for  the  bank,  and  the  title  to  the  500  shares 
of  stock  vested  in  the  bank,  whatever  Morse  may  now  claim. 

Morse,  however,  pledged  these  certificates  with  the  trust  company 
along  with  Heinze's  shares,  for  $150,000,  and  the  question  then  arises 
whether,  upon  tender,  the  bank  could  demand,  not  only  its  own  shares, 
but  Heinze's  shares.  Concededly  the  bank  had  no  interest  in  Heinze's 
shares,  except  that  it  would  not  obtain  its  own  without  tender  of  the 
principal  and  interest  of  the  whole  loan,  since  the  trust  company  had 
the  right  to  retain  possession  of  all  the  shares  until  the  loan  was  paid. 
Must  it,  then,  having  paid  the  loan,  leave  with  the  bank  Heinze*s 
shares  for  the  bank  to  turn  over  to  Heinze?  Or  could  it  subrogate 
itself  to  the  pledge  of  the  bank  as  against  Heinze's  shares,  in  order 
to  release  its  own  ?  I  think  there  can  be  no  doubt  that  it  could.  In 
paying  the  loan  the  bank  was  not  a  mere  intermeddler.  It  was  pro- 
tecting its  own  property,  and  that  it  could  not  do,  except  by  releasing 
Heinze's  shares.  Being  wrongfully  put  in  this  position  by  one  of  its 
own  agents,  it  was  not  a  volunteer,  and  it  might  demand  of  the  trust 
company  Heinze's  shares,  and  hold  them  under  the  same  pledge  as  the 
trust  company  itself  enjoyed.  If  this  be  true,  then,  upon  tender  of 
the  full  amount  it  was  entitled  to  the  possession  of  all  of  the  collateral ; 
one  half  as  owner,  and  the  other  as  substituted  pledgee. 

The  plaintiff  in  error  makes  two  objections:  First,  that  the  pur- 
chase of  National  Bank  shares  by  the  bank  was  ultra  vires;  the  sec- 
ond, that  the  bank  is  estopped.  It  is  undoubtedly  true  that  the  pur- 
chase by  the  bank  was  ultra  vires  (California  Bank  v.  Kennedy,  167 
U.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed.  198;  Concord  First  National 
Bank  v.  Hawkins,  174  U.  S.  364,  19  Sup.  Ct.  739,  43  L.  Ed.  1007 ; 
First  National  Bank  v.  Converse,  200  U.  S.  425,  26  Sup.  Ct.  306,  50 
L.  Ed.  537) ;  and  it  is  also  true  that  the  obligation  of  an  ultra  vires  con- 
tract is  void,  whether  executed  or  executory  (De  La  Vergne  v.  Ger- 
man Savings  Institution,  175  U.  S.  40,  20  Sup.  Ct.  20,  44  L.  Ed.  65). 
So  there  is  no  question  but  that,  if  the  bank  had  sued  the  sellers  or 
Gilbert  for  the  shares  of  stock,  even  after  the  payment  by  Morse,  it 
could  not  have  recovered  on  the  obligation ;  but  in  this  case  the  bank 
did  not  need  to  avail  itself  of  any  obligfation  whatsoever.  When 
Morse  got  the  certificates,  he  took  them  as  agent  only,  as  I  have  said, 
and  his  intention  was  that  the  title  pass  from  Gilbert  directly  to  the 
bank,  for  whom  he  merely  received  custody.  To  succeed,  the  plaintiff 
in  error  must  assert  that,  because  the  bank's  title  arose  from  the  per- 
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formance  of  an  ultra  vires  contract,  therefore  it  never  got  title.  This 
is  wrong,  for  two  reasons:  First,  because  an  ultra  vires  contract  is 
not  forbidden  by  law,  but  simply  not  authorized;  second,  because  it 
makes  no  difference,  anyway,  to  the  passage  of  title,  whether  or  not 
the  parties  are  engaged  in  an  illegal  enterprise,  provided  they  intend 
title  to  pass  and  perform  the  requisite  formalities.  While  the  law 
will  not  compel  by  its  sanctions  the  performance  of  acts  promised  by 
contract,  but  forbidden  by  law,  it  does  not  change  the  effect  of  the  civil 
acts  of  persons  merely  because  they  are  engaged  in  violating  the  law. 
These  acts  continue  to  have  the  usual  consequences. 

So  much  for  the  first  objection.  As  to  the  second,  the  trust  com- 
pany does  not  show  that  it  acted  upon  the  bank's  repudiation  of  the 
transaction  by  the  letter  of  November  27,  1907.  If  so,  there  was  no 
estoppel  in  pais,  and  the  bank  might  repent  of  its  repudiation  and 
subsequently  make  a  tender,  which  it  did. 

There  was  therefore  no  question  for  the  jury,  and  the  judgment 
should  be  affirmed. 


(172  Fed.  850.) 

LATTA  V.  CHICAGO,  ST.  P.,  M.  &  O.  RY.  OO.f 

(Circuit  Court  of  Appeals,  Elghtli  Circuit     July  26,  1909.) 

No.  2,975. 

1.  Carriers  (§  218*) — Carriage 'of  Live  Stock— Contracts  Limitino  Diabh.- 

ITY— Validity— Law  of  Nebraska. 

Const  Neb.  art  11,  S  4,  which  provides  that  **the  liability  of  railroad 
corporations  as  common  carriers  shall  never  be  limited,"  applies  to  con- 
tracts involving  interstate  commerce,  and  under  such  provision,  as  con- 
strued by  the  Supreme  Court  of  the  state,  contracts  made  in  Nebraska 
for  the  shipment  of  horses  to  another  state,  in  which,  in  order  to  obtain 
the  rate  of  freight  named  in  the  tariff  schedules  of  the  company,  based 
on  such  valuation,  the  shipper  is  obliged  to  agree  that  the  liability  of 
the  company  shall,  in  case  of  loss,  be  limited  to  $100  per  head,  regard- 
less of  actual  value,  are  void  as  to  such  attempted  limitation,  and  the 
shipper  may  recover  the  actual  value. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  §  218.*] 

2.  Carriers  (8  46*) — Interstate  Commerce— Liability  fob  Loss  or  Proper- 

ty—Law Governing.  * 

The  Hepburn  act  (Act  June  29,  1906?  c.  3591,  |  7,  34  Stat  595  [U.  S. 
Comp.  St  Supp.  1907,  p.  909]),  relating  to  the  liability  of  common  carriers 
of  property  in  interstate  commerce  for  loss  or  damage  to  such  proi)erty, 
but  which  contains  the  proviso  "that  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law,"  leaves  a  shipper  free  to  re- 
sort to  the  laws  of  a  state  applicable  to  his  contract 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  §  40.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

H.  C.  Brome  (M.  R.  Hopewell  and  W.  M.  Hopewell,  on  the  brief), 
for  plaintiff  in  error. 
Carl  C.  Wright  (B.  T.  White,  on  the  brief),  for  defendant  in  error. 

t  Rehearing  denied  October  11,  1909. 
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Before  HOOK  and  ADAMS,  Circuit  Judges,  and  GARLAND,  Dis- 
trict  Judge. 

GARLAND,  District  Judge.  Latta  brought  this  suit  in  a  state  court 
in  Nebraska  against  the  Ghicago,  St.  Paul,  Minneapolis  &  Omaha  Rail- 
way Gompany  to  recover  damages  from  it  as  a  common  carrier  for  the 
breach  of  a  contract  to  transport  from  Tekamah,  Neb.,  to  Waterloo, 
Iowa,  one  mare  and  colt.  The  petition  alleges  that,  by  the  negligence 
o{  the  defendant,  said  mare  and  colt  were  burned  while  being  transport- 
ed on  the  line  of  defendant's  railway  in  the  state  of  Nebraska,  and 
claims  damages  to  the  amount  of  $3,024.38.  The  defendant  removed 
the  suit  into  the  Gircuit  Gourt  of  the  United  States  for  the  District  of 
Nebraska,  where  it  was  tried  by  a.  jury.  As  a  part  of  the  cross-exami- 
nation of  the  plaintiff,  counsel  for  defendant  offered  in  evidence  the 
contract  %nder  which  said  property  was  to  be  transported,  also  a  pa- 
per called  a  "shipping  order."  The  offering  of  these  instruments  was 
objected  to  by  counsel  for  plaintiff,  but  the  trial  court  overruled  the 
objection  and  admitted  them  in  evidence.  The  plaintiff  gave  testimo- 
ny tending  to  prove  the  alleged  negligence  and  how  the  loss  and  inju- 
ry occurred.  He  then  offered  evidence  tending  to  show  that  the  value 
of  the  mare  and  colt  was  $2,500.  Gounsel  for  defendant  objected  to 
this  testimony  in  regard  to  value  on  the  ground  that  it  was  not  com- 
petent for  the  plaintiff  to  prove  any  damage  or  loss  in  excess  of  that 
set  out  in  the  contract.  Gounsel  for  plaintiff  then  offered  to  prove  by 
other  witnesses  the  allegations  of  his  petition.  Whereupon  the  trial 
court  ruled  that  the  defendant  was  liable  in  any  event  for  the  loss  of 
the  mare  and  colt,  but  that  it  was  only  liable  for  the  amount  specified 
in  the  contract,  and,  against  the  objection  of  counsel  for  plaintiff,  di- 
rected the  jury  to  return  a  verdict  in  favor  of  plaintiff  in  the  sum  of 
$220.09.  It  was  shown  at  the  trial  that  the  rate  of  $24.38  charged  by 
the  defendant  for  the  transportation  of  the  animals  mentioned  was  its 
regular  tariff  based  upon  the  valuation  stated  in  the  contract.  It  was 
also  conceded  at  the  trial  that  said  tariff  rate  had  been  filed  with  the 
Interstate  Gommerce  Gommission,  and  published  as  required  by  law, 
and  that  the  rules,  regulations,  and  tariffs  of  the  defendant  on  file  with 
the  Interstate  Gommerce  Gommission  disclosed  that  the  above  named 
rate  applied  to  the  limited  liability  contract  in  use  by  the  company  for 
the  transportation  of  live  stock. 

The  errors  assigned  herein  are  that  the  court  erred  in  refusing  to 
permit  the  plaintiff  to  show  the  actual  damage  he  had  sustained,  and 
in  so  charging  the  jury  as  to  restrict  their  verdict  to  the  sum  above 
stated.  The  contract  between  plaintiff  and  defendant  for  the  trans- 
portation of  the  mare  and  colt  so  far  as  is  material  to  the  question  now 
under  investigation  was  in  the  following  language : 

"Read  this  CJontract. 

"Chicago,  St.  Paul,   Minneapolis  &  Omaha   Railway  Co. 

•  *^t  Is  the  desire  of  this  company  that  this  contract  shall  be  executed  on  all 
shipments  of  live  stock  in  car  load  lots  or  less.  In  case  shipper  declines  to 
execute  this  contract,  the  valuation  of  the  live  stock,  as  stated  by  the  shipper, 
sbaU  be  stated  on  the  shipping  bill,  and  in  such  cas^  the  rates  will  be  10  per 
cent,  higher  than  they  would  be  under  this  contract  if  he  executed  it  If  the 
shipper  declines  either  to  state  the  value  of  the  live  stock  on  the  shipping  bill 
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or  execute  this  contract,  the  charges  in  that  case  will  be  10  per  cent  higher 
than  the  rates  provided  in  this  contract  when  the  owner  or  shipper  declares 
the  value  of  the  stock  to  be  over  $800.  per  head  or  declines  to  declare  its  value. 

Nos.  of  Way-bills.  Initials  and  Nos.  No.  and  Kind  of 

of  cars  animals  in   each 

car.  Shipper's  Count 
0.  G.  W.  5721  1    Horse 

1  Ck)lt  7501% 
S.  L.  &  Q  live  Stock  Contract. 

Tekamah  Station,  5-9^07 

**ThIs  agreement  entered  into  on  the  day  above  stated,  between  the  Chicago, 
St  Paul,  Minneapolis  &  Omaha  Railway  Company  and  B.  R.  Latta. 

"Wltnesseth,  That  the  said  railway  company  has  this  day  received  from  the 
said  B.  R.  Latta,  one  horse  to  be  transported  from  Tekamah,  Nebr.,  station  to 
Waterloo,  la.,  station,  consigned  to  Joe  McLaughlin,  at  D.  O.  at  the  rate  of 
trf .  per  cwt  upon  the  terms  and  conditions  following,  that  is  to  say ;  The  said 
Railway  Company  shall  not  be  liable  for  the  loss  or  death  of,  or  uny  injuries 
received  by,  any  of  such  stock,  unless  the  same  Is  immediately  caused  by  the 
willful  misconduct  or  the  actual  negligence  of  the  said  Company,  or  its  agents, 
servants  or  employ^. 

"The  rates  provided  in  the  tariffs  of  this  company  are  based  upon  the  fol- 
lowing value  of  animals  named,  to- wit: 

"One  hundred  dollars  per  head  on  each  horse  or  pony  (gelding,  mare  or  stal- 
lion), mule  or  jack. 

"Fifty  dollars  per  head  on  each  ox  or  bulL 

"Thirty  dollars  per  head  on  each  cow. 

**Teu  dollars  per  head  on  each  calf  or  hog. 

"Three  dollars  per  head  on  each  sheep  or  goat 

"And  if  this  shipment  is  moved  at  the  tariff  rate  it  is  agreed  that  the  value 
of  the  animals  shipped  does  not  exceed,  of  their  kind,  per  head  the  above 
named  valuation. 

"If  the  shii^;)er  declares  a  value  in  excess  of  the  above  valuation,  and  this 
shipment  is  moved  at  a  rate  based  thereon,  it  is  agreed  that  the  value  of  the 
animals  shipped  does  not  exceed  such  declared  valuation,  which  is  as  follows: 

Each  horse  or  pony  (gelding,  mare  or  stallion)  mule  or  jack,  per 
head    $100.00 

Each  ox  or  bull $     .*• . 

Each  cow,  per  head $ 

Each  calf  or  hog,  per  head $ 

Each  sheep  or  goat,  per  head $ 

**The  shipment  covered  by  this  contract  is  accepted  and  forwarded  subject 
to  the  agreed  valuation,  and  the  rate  of  freight  is  based  on  the  condition  that 
the  railway  company  assumes  liability  only  to  the  extent  of  such  agreed 
valuation. 

"When  the  declared  value  exceeds  the  valuation  on  which  the  tariff  rate  is 
charged,  an  addition  of  25  per  cent  will  be  made  to  such  rate  for  each  00  per 
cent  or  fraction  thereof,  additional  declared  value  per  head  up  to  $800.00  per 
head.  When  the  owner  or  shipper  declares  the  value  to  be  greater  than  $800.- 
00  per  head,  or  declines  to  declare  the  value  of  the  stock,  charges  will  he  based 
upon  200  per  cent  of  the  rate  provided  above,  based  on  value  of  $800.00." 

The  shipping  order  signed  by  plaintiff  was  in  the  following  lan- 
guage : 
"See  Contract  on  Back  of  this  Shipping  Order. 

Chicago,'  St  Paul,  Minneapolis  &  Omaha  Railway  Co. 

"Shipping  Order. 

Car  No.  5721  (To  be  retained  by  Agent) 

Initials  of  Car  C.  G.  W.        Tekamah,  Station  5-0,  1907 

"(The  shipper  may  elect  to  accept  the  conditions  printed  on  the  back  hereof 
and  as  contained  in  the  bill  of  lading  of  which  this  shipping  order  is  a  part» 


« . .  • 
•  * .  • 
.... 
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or  may,  as  provided  below,  require  the  carriage  of  property  at   'Carrier's 
Risk.)' 

"Receive,  carry  and  deliver  the  articles  described  below  in  accordance  with 
the  tariff  and  classification  in  effect  at  the  date  of  this  order  and  subject  to 
the  conditions  of  the  bill  of  lading  of  which  this  shipping  order  is  a  part  (For 
carrier's  liability  see  note  below.) 

Consignee,  Destination, 

Marks  and  Routing  Articles  Weight  Subject  to  Cor- 

rection. 
Joe  McLaughlin,  1  horse 

1  colt  under  1  year 
Waterloo,  Iowa.  2000 

.ORel  to  Cont.  vaL  750 

S.  li.  &  C. 
Paid  to  Apply,  $24.38 

Charges  Advanced.  B.  R.  Latta, 

Shipper. 
[In  red  ink  across  the  face:]  Grain  subject  to  Elevator  Delivery. 

**If  the  shipper  elects  not  to  accept  the  said  tariff  rates  and  conditions,  he 
should  so  notify  the  agent  of  the  receiving  carrier  at  the  time  his  property 
is  offered  for  shipment,  and  if  he  does  not  give  such  notice  it  will  be  under- 
stood that  he  desires  his  property  carried  subject  to  the  conditions  of  the  bill 
of  lading  of  which  this  order  is  a  part,  in  order  to  secure  the  reduced  rates 
thereon.  Property  carried  not  subject  to  the  conditions  of  the  bill  of  lading 
will  be  at  the  carrier's  liability,  limited  only  as  provided  by  common  law  and 
by  the  laws  of  the  United  States,  and  of  the  several  states  in  so  far  as  they 
aw>ly.  Property  thus  carried  will  be  charged  at  the  higher  rating  provided  in 
current  tariffs  and  classifications  to  apply  when  not  shipped  subject  to  the 
conditions  of  the  bill  of  lading  of  which  this  is  a  part,  and  the  cost  of  marine 
insurance  will  be  added  over  any  part  of  the  route  that  may  be  by  water." 

"  *No.  16.  Owner's  Risk.  All  property  received  and  shipped  O.  R.  (meaning 
owner's  risk)  is,  shipped  subject  to  the  conditions  printed  on  the  back  of  this 
receipt,  and  to  all  conditions,  specified  in  general  tariffs  and  classifications, 
and  at  a  reduced  rate  by  reason  of  the  acceptance  of  such  conditions.  If  the 
shipper  does  not  accept  such  conditions  he  must  give  notice  to  the  agent  at 
the  time  of  the  signing  of  the  shipping  bill,  and  by  so  doing  may  have  goods 
forwarded  subject  only  to  conditions  imposed  by  law,  in  which  case  additional 
charges  will  be  made,  as  provided  in  general  tariffs  and  classifications.' " 

It  appears  from  the  record  before  us  that  the  tariff  rate  for  the  trans- 
portation of  live  stock  over  defendant's  road  based  upon  a  valuation  of 
$100  each  for  horses  is  open  to  all  shippers  who  will  sign  the  contract 
prepared  in  such  cases  by  defendant ;  that  no  shipper  is  entitled  to  the 
limited  live  stock  rate  unless  he  signs  said  contract;  that  the  valua- 
tion thus  fixed  by  the  contract  is  arbitrarily  fixed  long  prior  to  any 
particular  shipment  and  has  no  reference  to  the  actual  value  of  any 
particular  horse;  that  the  shipper  in  order  to  obtain  this  limited  live 
stock  rate  must  declare  the  value  of  his  horse  to  be  $100.  The  con- 
tract in  the  case  at  bar  said : 

"If  the  shipper  declares  a  value  in  excess  of  the  above  valuation,  and  this 
shipment  is  moved  at  a  rate  based  thereon,  it  is  agreed  that  the  value  of  the 
animals  shipped  does  not  exceed  such  declared  valuation,  which  is  as  follows: 
Each  horse  or  pony  (gelding,  mare,  or  stallion)  mule  or  jack,  per  head,  $100." 

In  other  words,  if  the  shipper  desires  to  avail  himself  of  the  limit- 
ed valuation  tariff  rate,  he  has  no  option  whatever  but  to  declare  his 
horse  to  be  of  the  value  placed  on  it  by  the  defendant.  There  is  no 
use  of  contending  that  the  contract  in  question  was  not  a  limitation 
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of  the  defendant's  common-law  liability  as  a  common  carrier.  The  de- 
fendant so  names  it,  and  it  conclusively  appears  that  the  limitation  of 
liability  is  the  primary  purpose  of  the  provision  in  regard  to  value. 
The  question  whether  the  limitation  as  to  value  is  valid  or  not  is  an- 
other proposition.  Such  a  contract  was  upheld  in  Hart  v.  Pennsyl- 
vania R.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  the 
Supreme  Court  stating  the  rule  as  follows : 

**\Vhen  a  contract  of  carriage  signed  by  the  shipper  Is  fairly  made  with  a 
railroad  company,  agreeing  on  a  valuation  of  the  property  carried,  with  a  rate 
of  freight  based  on  condition  that  the  carrier  assumes  liability  only  to  the  ex- 
tent of  the  agreed  valuation,  even  in  case  of  loss  by  the  negligence  of  the  car- 
rier the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  securing  a 
true  proportion  between  the  amount  for  which  the  carrier  may  be  responsible 
and  the  freight  it  receives  and  of  protecting  Itself  against  extravagant  and 
fanciful  valuations." 

The  following  cases  also  are  in  harmony  with  the  rule  above  stated : 
Scruggs  V.  Baltimore,  etc.,  Ry.  Co.  (C.  C.)  5  McCrary,  590,  18  Fed. 
318;  Ormsby  v.  U.  P.  R.  R.  Co.  (C.  C.)  4  Fed.  706;  Judson  v. 
Western  R.  R.  Corporation,  6  Allen  (Mass.)  486,  83  Am.  Dec.  646; 
Adams  Express  Co.  v.  Stettaners,  61  111.  184,  14  Am.  Rep.  57;  Ga. 
Pacific  Ry.  Co.  v.  Hughart,  90  Ala.  36,  8  South.  62 ;  Ullman  v.  C.  & 
N.  W.  Ry.  Co.,  112  Wis.  150,  88  N.  W.  41,  88  Am.  St.  Rep.  949 ; 
Railway  Co.  v.  Sowell,  90  Tenn.  17,  15  S.  W.  837;  Rosenfeld  v.  Pe- 
oria, Decatur  &  Evansville  Ry.  Co.,  103  Ind.  121.  2  N.  E.  344,  53  Am. 
Rep.  500;  Western  Railway  Co.  v.  Harwell,  91,  Ala.  340,  8  South. 
649;  4  Elliot  on  Railroads,  2336;  14  L.  R.  A.  pp.  434,  435,  note;  1 
Hutchinson,  Carriers,  §  427,  and  cases  cited.  But  these  cases  all  deal 
with  the  power  of  common  carriers  to  limit  their  common-law  liabili- 
ty in  the  absence  of  a  statute  restricting  such  power.  The  Constitu- 
tion of  Nebraska  in  article  11,  §  4,  provides:  "The  liability  of  rail- 
road corporations  as  common  carriers  shall  never  be  limited."  This 
language  by  an  unbroken  line  of  decisions  by  the  Supreme  Court  of 
Nebraska  has  been  construed  as  avoiding  all  attempts  to  limit  the  com- 
mon-law liability  of  railroad  corporations  as  common  carriers.  Mis- 
souri Pacific  R.  Co.  V.  Vandeventer,  26  Neb.  222,  41  N.  W.  998,  3 
L.  R.  A.  129 ;  St.  Joseph  &  Grand  Island  R.  Co.  v.  Palmer,  38  Neb. 
463,  56  N.  W.  957,  22  L.  R.  A.  335 ;  Union  Pacific  R.  Co.  v.  Metcalf , 
50  Neb.  452,  69  N.  W.  961 ;  C,  B.  &  Q.  R.  Co.  v.  Gardiner,  51  Neb. 
:0,  70  N.  W.  508 ;  Wabash  R.  Co.  v.  Sharpe,  76  Neb.  424,  107  N.  W. 
58,  124  Am.  St.  Rep.  823.  The  case  of  C,  B.  &  Q.  v.  Gardiner,  51 
Neb.  70,  70  N.  W.  508,  involved  the  shipment  of  a  horse  from  Peoria, 
111.,  to  Hastings,  Neb.  The  value  of  the  horse  was  agreed  to  be  $100 
in  the  contract  of  shipment,  and  in  connection  therewith  was  the  fol- 
lowing language: 

"And  that  tbe  above  rate  of  transportation  is  based  upon  the  agreement  that 
in  case  of  loss  or  damage,  whether  resulting  from  accident  or  negligence  of 
said  railroad  company  or  its  servant,  said  railroad  company  does  not  assume 
a  liability  for  such  loss  or  damage  to  exceed  the  valuation  of  each  animaL*' 


The  Supreme  Court  of  Nebraska  held  this  provision  of  the  contract 
void,  although  it  was  contended  that  the  contract  was  good  in  Illi- 
nois, where  it  was  made.    The  law  as  stated  in  the  Constitution  of  Ne- 
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braska  as  interpreted  by  her  Supreme  Court  in  the  absence  of  legisla- 
tion by  Congress  is  clearly  applicable  to  contracts  involving  interstate 
commerce.  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  v.  So- 
lan, 169  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed.  688 ;  Pennsylvania  R. 
R.  Co.  V.  Hughes,  191  U.  S.  477,  24  Sup.  Ct.  132,  48  L.  Ed.  268.  The 
contract  in  question  was  a  Nebraska  contract,  and  her  Constitution  as 
interpreted  by  her  Supreme  Court,  which  interpretation  is  binding  on 
us,  struck  down  the  limitation  of  the  right  of  recovery  in  said  con- 
tract as  soon  as  it  was  made.  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  v.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed. 
688 ;  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  477,  24  Sup.  Ct. 
132,  48  L.  Ed.  268. 

It  is  claimed,  however,  that  Congress  has  legislated  upon  the  very 
subject  now  under  discussion,  and  that  in  consequence  thereof  the  law 
of  Nebraska,  so  far  as  it  is  sought  to  enforce  the  same  against  the 
provisions  of  a  contract  in  relation  to  Interstate  Commerce,  is  in- 
operative. In  this  connection  our  attention  is  called  to  Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  595  (U.  S.  Comp.  St.  Supp.  1907,  p.  909). 
In  the  section  referred  to  is  found  the  following  language : 

"That  any  common  carrier,  railroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  anotlior 
state  sliall  issue  a  receipt  or  bill  of  lading  therefor  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  It  or  by  any  common  carrier,  railroad,  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
ims-s,  and  no  contract,  receipt,  rule,  or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company  from  the  liability  hereby  imposed ; 
provided,  that  nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under  existing 
law." 

It  plainly  appears  from  a  reading  of  the  above  language  that  Con- 
gress has  legislated  upon  the  subject  of  the  liability  of  railroad  cor- 
porations as  common  carriers  when  engaged  in  interstate  commerce. 
If  it  were  not  for  the  proviso  accompanying  the  language  above  quot- 
ed, we  should  feel  compelled  to  determine  the  validity  of  the  contract 
in  question  with  reference  to  the  law  of  Congress.  We  think  that  the 
proviso  found  in  the  law  above  quoted  was  placed  therein  to  cover 
just  such  a  case  as  is  now  presented.  Congress,  undoubtedly,  was 
aware  of  the  many  conflicting  decisions  by  the  courts  in  reference  to 
the  question  as  to  how  far  common  carriers  could  limit  their  common- 
law  liability  by  contract,  receipt,  rule,  or  regulation.  It  therefore  was 
aware  that  the  Constitution  of  Nebraska  as  interpreted  by  her  Su- 
preme Court  was  in  conflict  with  the  rule  established  by  the  United 
States  Supreme  Court  in  Hart  v.  Railway  Company,  supra ;  and  was 
also  aware  that  the  Supreme  Court  of  Pennsylvania  in  Grogan  v. 
Adams  Express  Company,  114  Pa.  523,  7  Atl.  134,  60  Am.  Rep.  360, 
refused  to  follow  the  rule  established  by  said  case  of  Hart  v.  Rail- 
way Company,  supra;  and  therefore,  in  view  of  these  conflicting  opin- 
ions, very  wisely  provided  that  the  legislation  by  Congress  should  not 
deprive  "any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law." 

We  are  therefore  of  the  opinion  that  the  right  which  the  plaintiff 
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in  this  case  had  under  the  law  of  Nebraska  to  sue  for  the  full  value 
of  his  property  was  not  taken  away  by  the  legislation  of  Congress 
herein  referred  to,  but  was  preserved  to  him,  and  that  he  may  now 
enforce  that  right  as  he  has  attempted  to  do. 

It  results  that  the  judgment  of  the  trial  court  must  be  reversed  and 
a  new  trial  granted,  and  it  is  so  ordered. 


(172  Fed.  86a) 

UNITED  STATES  v.  FOO  DUCK. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  13,  1909.) 

No.  1,681. 

Aliens  (|  24*)  —  Exclusion  —  Chinese  Person— Minor  Son  of  Chinese  Mer- 
chant. 

The  minor  son  of  a  Chinese  merchant  lawfully  domiciled  In  the  United 
States,  who  immigrated  and  entered  the  United  States  while  a  minor  with- 
out trick,  deception,  or  fraud,  under  a  certificate  issued  by  the  Registrar 
General  at  Hongkong  and  vised  by  the  acting  United  States  Consul  Gen- 
eral at  the  same  place,  and  who  during  the  remainder  of  his  minority 
labored  and  studied  in/ the  United  States,  is  entitled  to  remain  after  at- 
taining his  majority,  though  he  has  since  worked  as  a  laborer. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  U  70-78;  Dec.  Dig. 
I  24.*J 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Montana. 

Proceeding  by  the  United  States  for  the  exclusion  of  Foo  Duck, 
a  Chinese  person,  alleged  to  be  unlawfully  within  the  United  States. 
From  a  decree  discharging  defendant  from  custody  (1G3  Fed.  440), 
the  United  States  appeals.    Affirmed. 

Tames  W.  Freeman,  U.  S.  Atty.,  and  S.  C.  Ford,  Asst.  U.  S.  Atty. 
Thomas  C.  Marshall,  A.  L.  Duncan,  and  Woody  &  Woody,  for  ap- 
pellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge.  This  is  an  appeal  from  an  order  of 
discharge  entered  by  the  judge  of  the  district  court  for  the  district  of 
Montana  in  the  proceedings  instituted  by  Howard  D.  Ebey,  Chinese 
Inspector,  charging  that  the  appellee,  Foo  Duck,  had  on  or  about  the 
26th  day  of  September,  1907,  been  found  unlawfully  within  the 
United  States. 

The  facts  agreed  upon  by  the  United  States  attorney  and  counsel 
representing  the  defendant,  and  stated  in  the  opinion  of  the  district 
judge,  are  as  follows:  The  father  of  the  defendant  is  a  Chinaman, 
a  merchant,  in  Missoula,  Mont.,  and  has  been  engaged  in  the  mercan- 
tile business  in  that  city  for  over  15  years.  The  defendant  is  over 
23  years  old.  He  arrived  in  the  United  States  in  May,  1901,  when 
he  was  over  16  years  old.  He  had  a  certificate  issued  under  the 
treaty  between  the  United  States  and  China,  and  in  apparent  conform- 
ity with  section  6  of  the  act  of  Congress  approved  July  5,  1884  (chap- 
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ter  220,  23  Stat.  116  [U.  S.  Comp.  St.  1901,  p.  1307]).  In  this  cer- 
tificate he  gave  his  former  and  present  occupation  as  student.  After 
the  defendant  arrived  in  Missoula,  he  worked  as  a  cook  and  waiter  at 
different  times  for  several  years.  Part  of  the  time  he  was  helping  the 
matron  at  the  University  of  Montana,  which  is  situated  in  Missoula, 
and  while  in  this  position,  with  the  aid  of  the  matron,  he  studied  the 
English  language,  and  learned  to  speak  and  read  and  write  the  same. 
He  speaks  English  quite  well,  wears  short  hair,  dresses  as  an  Ameri- 
can, and  has  evidently  studied  considerably.  The  appellant  was  ad- 
mitted into  the  United  States  as  a  student  in  May,  1901,  in  accordance 
with  the  permission  granted  and  the  identification  made  by  a  cer- 
tificate issued  by  the  Registrar  General  at  Hongkong  and  vised  by  the 
acting  United  States  Consul  General  at  the  same  place.  This  certifi- 
-cate  was  issued  under  the  provision  of  article  2  of  the  treaty  between 
the  United  States  and  China  concerning  immigration,  dated  November 
17,  1880  (22  Stat.  827),  article  3  of  the  Convention  of  December  8, 
1894  (28  Stat.  1211),  and  section  6  of  the  act  approved  May  6,  1882 
{Act  May  6,  1882,  c.  126,  22  Stat.  60),  as  amended  by  the  act  approved 
July  5,  1884  (Act  July  5,  1884,  c.  220,  23  Stat.  116  [U.  S.  Comp.  St. 
1901,  p.  1307]),  continued  in  force  by  act  of  May  5,  1892  (chapter 
60,  27  Stat.  25  [U.  S.  Comp.  St.  1901,  p.  1319])  and  with  all  laws 
on  the  subject  re-enacted,  extended,  and  continued  without  modifica- 
tion, limitation,  or  condition  by  the  act  of  April  29,  1902  (chapter  641, 
32  Stat.  176  [U.  S.  Comp.  St.  Supp.  1907,  p.  414]),  as  amended  by 
the  act  of  April  27, 1904  (chapter  1630,  33  Stat.  428). 

In  addition  to  this  certificate,  the  appellant  was  at  the  time  of  his  ar- 
rival a  minor  child  of  a  merchant  residing  at  Missoula,  Mont.,  in  the 
United  States.  In  that  relation  he  would  have  been  admitted  into  the 
United  States  without  a  certificate.  United  States  v.  Mrs.  Gue  Lim, 
176  U.  S.  459,  20  Sup.  Ct.  415,  44  L.  Ed.  544.  In  that  case  Gue  Lim 
was  the  wife  of  Fook  Kee,  a  Chinese  merchant  engaged  in  buying  and 
selling  merchandise  in  the  city  of  Seattle,  in  the  state  of  Washington. 
She  arrived  and  was  admitted  into  the  United  States  without  the  pro- 
duction of  the  certificate  mentioned  in  section  6  of  the  act  of  July 
5,  1884.  The  court  held  that  such  a  certificate  was  not  required  of 
the  wife  of  a  merchant  domiciled  in  this  country.  Under  the  title  of 
this  case,  there  were  also  appeals  from  the  United  States  District  Court 
for  the  District  of  Washington  discharging  certain  minor  children 
from  arrest  upon  the  charge  of  being  unlawfully  within  the  United 
States.  These  appellants  were  the  minor  children  of  a  Chinese  mer- 
chant lawfully  residing  and  doing  business  in  the  city  of  Walla  Walla, 
in  the  state  of  Washington.  They  had  also  been  admitted  into  the 
United  States  without  having  produced  the  certificate  required  by  the 
act  of  July  5, 1884.  They  relied  entirely  upon  the  status  of  their  father 
as  a  merchant  residing  in  this  country.  With  respect  to  the  minor 
children,  the  court  said: 

''In  the  case  of  minor  children,  the  same  result  must  follow  as  in  that  of 
the  wife.  All  the  reasons  which  favor  the  construction  of  the  statute  as  ex- 
empting the  wife  from  the  necessity  of  procuring  a  certificate  apply  with 
-equal  force  to  the  case  of  minor  children  of  a  member  or  members  of  the  ad- 
mitted classes.    They  come  in  by  reason  of  their  relationship  to  the  father, 
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and,  whether  they  accompany  or  follow  him,  a  certificate  Is  not  necessary  in 
either  case.  When  the  fact  is  established  to  the  satisfaction  of  the  authorities 
that  the  person  claiming  to  enter,  either  as  wife  or  minor  child,  is  in  fact  the 
wife  or  minor  child  of  one  of  the  members  of  a  class  mentioned  in  the  treaty 
as  entitled  to  enter,  then  that  person  is  entitled  to  admission  without  the  cer- 
Uflcate." 

There  is  no  fraud  charged  against  the  appellant  in  obtaining  the 
certificate  under  which  he  was  admitted  into  the  United  States;  nor 
is  there  any  question  raised  as  to  his  having  been  a  student  both  before 
and  after  his  arrival  in  the  United  States.  It  is  not  questioned  that  he 
is  and  was  at  the  time  of  his  arrival  in  this  country  a  son  of  a  mer- 
chant domiciled  in  this  country.  He  was,  therefore,  lawfully  ad- 
mitted into  the  United  States. 

The  contention  of  the  government  is  that,  notwithstanding  these 
facts,  the  appellant  should  be  deported  because  after  he  arrived  in  this 
country  "he  worked  as  a  cook  and  waiter  at  different  times  for  several 
years.'  Part  of  the  time  his  work  consisted  in  helping  the  matron 
of  the  University  of  Montana,  and  while  in  this  position,  with  the  aid 
of  the  matron,  he  studied  the  English  language,  and  learned  to  speak 
and  read  and  write  the  same.  His  labor  was  therefore  in  part  at  least 
closely  related  to  his  work  as  a  student.  When  he  came  to  this  coun- 
try, he  was  16  years  of  age.  He  is  now  over  23  years  old.  He  has 
been  here  over  seven  years,  five  of  these  years  he  was  a  minor,  and 
all  of  these  years  he  was  a  son  of  a  merchant  residing  and  doing  busi- 
ness in  this  country.  Do  these  facts  place  the  appellant  in  the  excluded 
class  and  subject  him  to  deportation? 

Where  a  Chinese  person  secures  admission  into  the  United  States  as 
a  merchant  and  immediately  becomes  and  continues  as  a  laborer,  this 
latter  fact  is  evidence  that  he  came  into  the  United  States  as  a  laborer, 
and  the  court  is  justified  in  holding  that  his  coming  was  in  violation  of 
the  statute,  and  that  he  is  unlawfully  within  the  United  States  and 
cannot  remain.  But,  when  the  Chinese  person  has  obtained  admission 
lawfully  under  the  statute,  and  without  any  trick,  deception,  or  fraud 
has  become  domiciled  in  the  United  States  for  a  period  of  seven  years, 
we  do  not  see  how  he  can  be  deported  if  during  that  time  he  has  been 
found  temporarily  performing  acts  of  labor.  In  the  general  immigra- 
tion laws  Congress  has  provided  a  probationary  period  of  three  years 
for  the  purpose  of  determining  whether  certain  immigrants  should  be 
deported  by  reason  of  immoral  practice  during  that  period.  Section 
3,  Act  Feb.  20,  1907,  c.  1134,  34  Stat.  899  (U.  S.  Comp.  St.  Supp. 
1907,  p.  392).  But  no  probationary  period  has  been  provided  in  the 
laws  relating  to  Chinese  immigration,  and,  aside  from  the  presump- 
tions arising  from  the  employment  of  such  an  immigrant  after  his  ar- 
rival in  this  country  as  evidence  of  what  it  was  when  he  came  into  the 
country,  we  know  of  no  law  providing  for  the  deportation  of  a  Chinese 
person  who  has  lawfully  obtained  admission  into  the  United  States, 
and  has  not  become  subject  to  deportation  under  the  general  immigra- 
tion laws. 

The  judgment  of  the  District  Court  is  afl5rmed^ 
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an  Fed.  785l) 

TREMONT  COATi  &   COKE   CO.  v.   JOHNSON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit     September  7,  1900.) 

No.  1,656. 

1.  Master  and  Servant  <§  129*) —Master's  Liability  por  Injury  to  Serv- 

ant—Proximate Cause  of  Injury. 

Plaintiff,  a  miner  employed  by  defendant,  was  coming  out  of  the  mine, 
riding  on  the  front  bumpers  of  a  cable  car  being  drawn  up  a  slope,  with 
his  arm  resting  on  the  top  edge  of  the  car,  when  he  was  struck  by  a 
stream  or  sheet  of  water  escaping  from  a  defective  joint  in  a  pipe  used 
for  pumping  water  from  the  mine,  which  was  supported  along  the  roof 
of  the  tunnel,  was  thrown  around  to  one  side,  and  his  arm  was' crushed 
against  the  roof  timbers,  which  were  some  six  inches  above  the  top  of  the 
car.  Held  that,  to  render  defendant  liable  for  the  injury,  it  was  not  nec- 
essary to  show  that  the  force  of  the  water  was  such  as  to  physically 
throw  plaintiff  around  and  hririg  his  arm  in  contact  with  the  timbers, 
but  that  It  was  sufficient  If  it  caused  him  to  instinctively  throw  up  his 
arm. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  IS  257- 
263 ;  Dec  Dig.  §  129.*J 

2.  Master  and  Servant  (|  217*)— Master's  Liability  for  Injury  to  Serv- 

ant—Assumed Risk. 

The  fact  that  there  had  been  a  small  leak  In  the  pipe  at  the  same  place 
for  some  time  was  not  sufficient  to  charge  plaintiff  as  matter  of  law  with 
assumptloii  of  the  risk,  where  It  had  not  before  been  such  as  to  cause 
any  reasonable  apprehension  of  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{  574- 
600;  Dec.  Dig.  §217.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R,  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

3.  Master  and  Servant  (§  129*)— Master's  Liability  for  Injury  to  Serv- 

ant—Proximate Cause  of  Injury. 

In  such  case  the  primary  act  of  negligence  was  that  of  defendant  In 
maintaining  the  pipe  In  its  defective  condition,  which  was  a  breach  of 
Its  legal  duty  to  furnish  plaintiff  with  a  reasonably  safe  passageway  to 
and  from  his  work,  and  was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  257- 
263 ;  Dec.  Dig.  §  129.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington. 

This  is  an  action  at  law.  brought  by  the  plaintiff,  Charles  G.  Johnson  (de- 
fendant In  error  here)  against  the  Tremont  Coal  &  Coke  Company,  defendant 
(plaintiff  in  error  here),  for  Injuries  received  while  employed  In  defendant's* 
coal  mine  as  a  rock  miner.  The  suit  was  originally  commenced  In  the  su- 
perior court  for  King  county.  Wash.,  and  was  transferred  later  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of  Washington .  be- 
cause of  diversity  of  citizenship. 

It  appears  from  the  evidence  that  plaintiff  was  employed  by  defendant  In 
its  coal  mine  as  a  rook  miner ;  that  he  was  a  miner  of  about  17  or  18  years' 
experience,  and  had  been  working  in  the  mine  about  a  month  before  the  ac- 
cident happened ;  that  the  only  means  of  ingress  and  egress  to  the  work  in  the 
mine  was  the  cable  railway  cars  operated  by  defendant  upon  a  track  con- 
structed down  the  slope  running  into  the  mine  at  an  angle  of  about  45  de- 
grees ;  that  defendant  maintained,  in  connection  with  Its  equipment  for  work- 
ing the  mine,  an  engine  and  pipe  line  for  the  purpose  of  pumping  water  from 
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the  mine  as  It  accamnlated  at  the  bottom.  This  engine  was  situated  at  the 
surface  of  the  mine,  and  the  pipe  line  ran  down  the  slope  or  drift  to  the  hot- ' 
tom  of  the  mine.  It  was  a  cast-iron  pipe,  flanged,  and  about  eight  inches  in 
diameter,  made  up  of  a  number  of  lengths  of  pipe.  At  the  end  of  each  length 
was  a  collar  or  flange,  and  these  were  fastened  together  with  from  six  to  eight 
bolts. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  that  the  pipe 
line  was  not  properly  installed ;  that  it  was  insecurely  fastened,  so  that  under 
the  pulsation  and  throbbing  of  the  pump  it  vibrated  to  a  considerable  extent 
— this  constant  vibration,  together  with  the  loosened  joint,  being  the  sup- 
posed cause  of  the  break  or  leak.  The  leak  was  at  a  flange  joint  in  the  pipe, 
and  from  the  constant  jarring  of  the  pipe  one  of  the  bolts  holding  the  flange 
became  loosened,  which  permitted  the  water  to  flow  out  in  a  thin  sheet 
through  the  crevice  between  the  two  flanges.  The  evidence  tended  to  show, 
further,  that  on  the  morning  of  July  18,  1906,  plaintiff  was  returning  to  the 
surface  after  flnishing  his  work  on  the  night  shift  He  took  a  place  upon  one 
of  the  front  bumpers  of  the  car  in  going  out  of  the  mine.  He  was  sitting  on 
the  front  bumpers,  with  his  back  braced  against  the  front  end  of  the  car; 
his  right.arm  resting  on  the  top  edge  of  the  car.  When  the  car  ascending  the 
slope  had  reached  a  point  about  250  feet  from  the  surface,  it  encountered  the 
water  falling  from  the  leak  in  the  pipe,  which  struck  plaintiff  on  the  left 
side  and  twisted  him  around,  so  that  his  arm  caught  l)etween  the  car  and 
the  beam.  The  stream  had  sufficient  force  to  knock  a  person  against  the 
car.  It  put  out  the  lights  carried  by  those  on  the  car.  Plaintiff's  arm  was 
caught  l)etween  the  car  and  the  timbering  of  the  slope,  and  was  broken  at  the 
wrist  and  permanently  injured.  The  cross-beam  where  he  was  injured  was 
about  6  inches  above  the  top  of  the  car.  Plaintiff  and  other  miners,  on  their 
way  down  to  work  on  the  night  ^ift  the  evening  before,  noticed  a  leak  at 
the  point  where  the  accident  afterwards  occurred ;  but  it  was  not  such  a  leak 
as  they  met  on  the  trip  up  in  the  morning.  It  was  customary  for  the  miners 
to  ride  upon  the  front  end  or  bumpers  of  the  cars  in  going  into  and  coming 
out  of  the  mine.  Instructions  were  given  by  the  mine  authorities  that  two 
men  should  ride  on  the  front  end  of  the  front  car  coming  out  of  the  mine,  be- 
cause the  front  trucks  were  apt  to  leave  the  tracks  and  this  tended  to  pre- 
vent it 

The  evidence  on  the  part  of  the  defendant  tended  to  show  that  this  pipe 
line  ran  down  some  distance  before  it  took  an  elbow ;  that  a  break  or  leak  in 
tlie  pipe  occurred  about  three  lengths  above  this  elbow;  that  the  water  ran 
down  the  pipe  and  off  the  end  of  the  elbow,  making  it  appear  as  though  the 
break  was  at  the  elbow;  that  the  mine  was  known  as  a  wet  mine,  and  It 
was  necessary  to  operate  the  pump  continuously  to  keep  the  water  down; 
that,  although  this  leak  was  known  to  the  mine  authorities,  it  was  not 
thought  of  sufficient  importance  to  necessitate  shutting  down  the  pumping 
plant  in  order  to  repair  it  at  that  time. 

The  case  was  tried  before  a  court  and  jury,  and  a  verdict  rendered  against 
the  defendant  for  the  sum  of  $1,500.  To  this  judgment  the  plaintiff  in  error 
prosecutes  this  writ  of  error. 

Blattner  &  Chester,  Shepard  &  Flett,  and  L.  B.  Da  Ponte,  for  plain- 
tiff in  error. 

Frank  A.  Steele  and  Harrison  Bostwick,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
defendant  contends  that  the  evidence  did  not  show  that  plaintiflf  was 
injured,  substantially  as  alleged  in  his  complaint,  by  having  been  knock- 
ed over  by  the  force  of  a  stream  of  water  issuing  from  a  vent  in  the 
pipe,  but  does  show  that  the  injury  was  due  to  the  carelessness  of 
plaintiff  in  permitting  his  arm  to  come  in  contact  with  the  walls  of  the 
drift.    The  complaint  alleged  that; 
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"Said  pipe,  by  reason  of  its  faulty  and  insufficient  construction,  was  broken 
at  one  of  the  Joints  tliereof,  and  water  flowing  therefrom,  by  reason  of  the. 
great  pressure  as  a  result  of  the  pumping  of  water  through  It,  strucli:  the 
plaintiff  with  great  force  on  the  head  and  face,  and  he  was  thrown  against 
the  side  of  the  car,  where  his  right  arm  was  caught  between  the  car  and  the 
timbers  of  said  slope  and  was  broken  at  the  wrist  and  permanently  injured." 

The  complaint  further  charged  the  defendant  with  negligence  in 
permitting  tiie  pipe  to  become  unsafe  and  out  of  repair.  The  plaintiff 
testified : 

•That  the  stream  of  water  struck  him  with  force  enough  to  throw  him 
around  on  the  car  and  put  out  all  the  lights.  His  arm  came  between  the 
timber  and  the  car  and  was  broken/' 

On  cross-examination  he  testified : 

"That  he  was  sitting  on  the  front  bumpers,  with  his  back  braced  against 
the  front  end  of  the  car;  his  right  arm  resting  on  the  top  edge  of  the  car. 
The  water,  striking  him  on  the  left  side,  twisted  him  around,  so  that  his  arm 
was  caught  between  the  car  and  the  beam." 

John  Gillis  testified: 

"That  he  was  on  the  car  with  plaintiff  at  the  time  plaintiff  was  Injured — 
about  7  o'clock  in  the  morning  of  July  18,  1906.  That  the  car  was  coming 
up  out  of  the  slope.  Plaintiff  and  Johnnie  Pete,  the  pump  boy,  were  riding 
on  tbe  front  bumpers  of  the  car,  while  he  (witness)  rode  inside  the  car.  That 
when  they  reached  within  200  or  300  feet  of  the  top  of  the  drift  there  was  a 
stream  of  water  or  something  put  out  the  front  lights,  and  before  he  realized 
what  had  happened  the  water  struck  him  in  the  face,  and  knocked  his  cap 
and  light  off  his  head,  and  turned  his  head  over  against  the  car,  and  left 
them  in  total  darkness  until  they  got  to  the  top  of  the  slope.  After  getting 
op  out  of  the  slope,  and  out  of  the  car,  the  pump  boy  told  him  that  plaintiff 
had  hurt  his  arm ;  and  witness  looked  at  his  arm,  and  plaintiff  said  that  it 
happened  as  the  lights  went  out.'' 

This  testimony  describes  the  accident  substantially  as  alleged  in  the 
complaint.  It  is  true  there  is  testimony  on  the  part  of  the  defendant 
describing  the  accident  in  different  terms.  John  Pete  was  called  as  a 
witness  on  the  part  of  the  defendant.    He  testified : 

**That  he  rode  on  the  front  bumper  in  question  with  the  plaintiff  at  the 
time  he  was  injured.  Gillis  was  in  the  car.  Plaintiff  was  sitting  at  witness' 
left.  At  the  point  where  the  old  slope  goes  up,  the  water  came  down  and 
put  out  their  lights.  When  the  wafer  struck  Johnson,  it  did  not  throw  him 
around  or  change  his  position.  He  had  his  arm  on  the  edge  of  the  car  before 
the  water  hit  him.  The  water  did  not  come  in  a  violent  stream,  but  in  the 
form  of  a  shower.  At  first,  when  he  saw  it,  it  seemed  to  he  coming  out  of  the 
Joint  above  the  beam ;  but  he  soon  discovered  that  it  was  not,  but  out  of  the 
joint  farther  up  the  old  slope." 

The  objections  to  the  allegations  of  plaintiff's  complaint  and  the 
evidence  introduced  in  support  thereof  is  the  fact  that  the  evidence  in- 
troduced on  the  part  of  the  defendant  tends  to  show  that  there  was  no 
leak  in  the  pipe  near  the  place  of  accident,  and,  therefore,  no  force  of 
water  coming  from  the  pipe  at  that  point;  but  the  leak  or  break  was 
some  50  feet  further  up  the  pipe,  from  which  point  the  water  flowed 
along  the  pipe  to  an  elbow  opposite  the  place  of  accident,  where  the  wa- 
ter fell  in  a  shower,  giving  the  appearance  of  a  leak  or  break  in  the  pipe 
at  that  point.  Conceding  that  the  testimony  of  the  defendant  does  ap- 
pear to  establish  this  fact,  we  do  not  see  how  it  is  material  here.    The 
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plaintiff  did  not,  in  his  complaint  or  in  his  testimony,  attempt  to  locate 
the  leak  in  the  pipe.  All  he  did  was  to  locate  the  place  where  he  was 
injured  as  the  place  where  he  was  struck  by  the  falling  water.  And 
conceding,  further,  that  he  may  have  overestimated  the  force  of  the 
water,  under  the  impression  that  the  leak  in  the  pipe  was  at  the  place  of 
the  accident,  we  do  not  see  how  that  fact,  if  it  is  a  fact,  presents  a 
question  for  this  court  to  determine. 

The  evidence  tended  to  show  that  defendant  was  negligent  in  main- 
taining the  pipe  in  a  defective  condition.  The  question,  then,  was 
whether  there  was  a  sufficient  force  of  water  coming  down  at  the  place 
of  the  injury  to  cause  plaintiff  to  change  his  position,  so  that  his  arm 
was  thrown  out,  and  caught  between  the  car  and  the  beam,  and  broken ; 
and  that  was  a  question  of  fact  for  the  jury  to  determine.  The  fall 
of  the  water  need  not  have  been  at  the  point  of  the  leak  or  break  in 
the  pipe,  and  need  not  have  been  of  sufficient  power  as  to  have  physical- 
ly forced  the  plaintiff  around  and  to  have  thrown  his  arm  up  against 
the  beam.  It  was  sufficient  if  it  caused  the  plaintiff  to  make  an  in- 
stinctive effort,  reasonable  under  the  circumstances,  to  avoid  what  he 
supposed  was  imminent  danger;  and  this  effort  caused  the  plaintiff 
to  throw  his  arm  where  it  was  injured. 

The  ultimate  facts  to  be  alleged  and  proven  were  the  neglect  of  the 
defendant  in  maintaining  the  pipe  in  a  defective  condition,  the  re- 
sulting injury  to  the  plaintiff,  and  his  freedom  from  contributory  neg- 
ligence. A  leading  case  on  this  subject  is  the  English  case  of  Jones 
V.  Boyce,  1  Starkie,  493.  The  action  was  on  the  case  against  the 
defendant,  a  coach  proprietor,  for  so  negligently  conducting  the  coach 
that  the  plaintiff,  an  outside  passenger,  was  apparently  placed  in  a  per- 
ilous position,  which  caused  him  to  leap  from  the  coach  to  the  ground, 
whereby  his  leg  was  broken.  The  coach  was  not  overturned,  and  evi- 
dence was  introduced  on  the  part  of  the  defendant  tending  to  show  that 
there  was  no  necessity  for  the  plaintiff  to  jump  from  the  coach.  Lord 
Ellenborough,  in  submitting  the  case  to  the  jury,  said: 

"It  Is  for  your  consideration  whether  the  plaintiflTs  act  was  the  measure  of 
an  unreasonably  alarmed  mind,  or  such  as  a  reasonable  and  prudent  man 
would  have  adopted.  If  I  place  a  man  in  such  a  situation  that  he  must  adopt 
a  perilous  alternative,  I  am  resi)onsible  for  the  consequences." 

In  Coulter  v.  American  Merchants*  Express  Co.,  56  N.  Y.  585,  the 
complaint  was  that  the  plaintiff  had  received  injuries  caused  by  the 
negligence  of  defendant's  servant.  The  plaintiff  was  walking  on  the 
sidewalk  of  a  street  in  Syracuse,  when  an  express  wagon  belonging  to 
defendant  was  driven  up  rapidly  upon  the  sidewalk  behind  her.  She 
sprang  sideways  to  escape  the  danger,  and  struck  her  head  against  the 
wall  of  a  building,  and  was  injured.    The  court  said: 

"The  Instinctive  effort  on  the  part  of  the  plaintiff  to  avoid  the  danger  did 
not  relieve  the  defendant  of  responsibility." 

In  Beven  on  Negligence  in  L^w  (3d  Ed.)  vol.  1,  p.  156,  the  author 
says: 

"Persons  who,  in  a  sudden  emergency,  are  distracted  by  terror,  and  thus, 
between  two  courses,  choose  the  wrong  one,  are  not  disentitled  to  recover. 
This  is  plain ;  for  the  very  state  of  incapacity  to  Judge  calmly,  which  induces 
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the  improvident  act,  is  produced  by  the  negligent  act  of  the  defendant  To 
hold  that  a  plaintiff  is  disentitled  to  recover  iu  such  a  case  would  be  to  hold 
that  the  defendant  can  set  up  the  state  of  terror  produced  by  the  wrongful 
act  as  a  protection  against  the  consequences.'' 

The  uncontradicted  evidence  is  that  the  force  of  the  water  was  suffi- 
cient to  put  out  the  lights  carried  by  those  on  the  car,  leaving  them  in 
total  darkness,  except  for  an  electric  light  about  100  feet  up  the  slope. 
The  plaintiff  testified  that  the  water  struck  him  with  such  force  as  to 
throw  him  around  on  the  car  and  put  out  all  the  lights.  John  Gillis 
testified  that  the  water  put  out  the  lights  before  he  realized  what  had 
happened.  The  water  struck  him  in  the  face,  and  knocked  his  cap  and 
light  oflF  his  head,  and  threw  his  head  over  against  the  car,  and  left 
him  in  total  darkness  until  it  got  to  the  top  of  the  slope.  John  Pete, 
a  witness  for  the  defendant,  testified  that  the  water  put  out  the  lights ; 
there  was  an  electric  light  about  100  feet  up  the  slope ;  when  the  water 
struck  him,  he  put  his  head  down,  but  the  plaintiflF  did  not.  This  evi- 
dence was  sufficient  to  support  the  allegations  of  the  complaint;  and 
whether,  under  such  circumstances,  the  defendant  was  negligent  in 
maintaining  the  pipe  in  its  defective  condition,  and  the  plaintiff  free 
from  contributory  negligence,  were  clearly  questions  of  fact  for  the 
jury. 

The  contention  that  plaintiff  assumed  the  risk,  because  there  had 
been  a  shower  of  water  at  the  point  of  the  accident  for  several  days 
prior  to  the  injury,  is  answered  by  the  testimony  of  the  plaintiff  and 
others  that  the  volume  of  water  was  not  so  great  when  they  passed  this 
point  before.  The  plaintiff  testified  that  there  never  was  any  danger 
there  from  water  before;  that  there  never  was  any  leak  there  before 
of  that  amount ;  that  he  had  no  reason  or  occasion  to  fear  the  water 
when  he  went  up  the  gangway  or  slope.  If  the  jury  believed  this 
testimony,  it  was  sufficient  to  warrant  it  in  finding  that  the  plaintiff 
did  not  assume  the  risk  incident  to  the  position  in  which  he  was  placed 
by  reason  of  the  falling  water. 

It  is  assigned  as  error  that  the  court  refused  to  give  the  jury  certain 
instructions  requested  by  the  defendant  defining  proximate  cause. 
These  instructions  defined  proximate  cause  as  meaning  substantially 
such  a  cause  as  might  have  been  foreseen  or  reasonably  expected  to 
result  in  the  injury  sustained  by  the  plaintiff.  One  of  these  instructions 
was  as  follows : 

"You  are  instructed  that  the  water  escaping  from  the  Joint  is  not  to  be 
deemed  the  proximate  cause  of  the  injury,  unless  the  injury  was  such  a  con- 
sequence under  all  the  surrounding  circumstances  of  the  case  as  might  or 
ought  to  have  been  foreseen  or  anticipated  by  the  defendant,  in  the  exercise 
of  ordinary  care,  as  a  natural  result  of  such  defect." 

A  clear  and  comprehensive  definition  of  the  term  "proximate  cause*' 
is  undoubtedly  required  in  an  instruction  to  a  jury  in  a  case  where  there 
is  a  succession  of  causes,  and  the  question  is  whether  there  is  a  new 
and  independent  cause  intervening  between  the  primary  cause  and  the 
injury  to  the  plaintiff.  As  stated  by  Mr.  Justice  Cooley  in  his  work  on 
Torts  (3d  Ed.,  p.  99) : 

**It  is  not  only  requisite  that  damage,  actual  or  inferential,  should  be  suf- 
fered ;  but  this  damage  must  be  the  legitimate  sequence  of  the  thing  amiss." 
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In  discussing  this  subject  the  author  lays  down  the  following  prop- 
ositions : 

**(1)  The  one,  already  more  than  once  mentioned,  that  in  the  case  of  any 
distinct  legal  wrong,  which  In  itself  constitutes  an  Invasion  of  the  right  of 
another,  the  law  will  presume  that  some  damage  follows  as  a  natural,  nec^ 
essary  and  proximate  result.  Here  the  wrong  itself  fixes  the  right  of  action. 
We  need  not  go  further  to  show  a  right  of  recovery,  though  the  extent  of  re- 
covery may  depend  upon  the  evidence. 

"(2)  When  the  act  or  omission  complained  of  is  not  In  itself  a  distinct 
wrong,  and  can  only  become  a  wrong  to  any  particular  individual  through 
injurious  consequences  resulting  therefrom,  this  consequence  must  not  only 
be  shown,  but  It  must  be  so  connected  by  averment  and  evidence  with  the  act 
or  omission  as  to  appear  to  have  resulted  therefrom  according  to  the  ordinary 
course  of  events,  and  as  a  proximate  result  of  a  sufficient  cause. 

"(3)  If  the  original  act  was  wrongful,  and  would  naturally,  according  to 
the  ordinary  course  of  events,  prove  injurious  to  some  other  person  or  persons, 
and  does  actually  result  in  injury  through  the  Intervention  of  other  causes 
which  are  not  wrongful,  the  injury  shall  be  referred  to  the  wrongful  cause, 
passing  by  those  which  were  innocent.  But  if  the  original  wrong  only  becomes 
injurious  in  consequence  of  the  intervention  of  some  distinct  wrongful  act  or 
omission  by  another,  the  injury  shall  be  imputed  to  the  last  wrong  as  the 
proximate  cause,  and  not  to  that  whidi  was  more  remote." 

The  author  refers  to  cases  illustrating  these  propositions,  among 
others,  the  celebrated  case  of  Scott  v.  Shepherd,  3  Wils.  403,  2  W.  Bl. 
892.  In  that  case  defendant  threw  a  lighted  squib  made  of  gunpowder 
from  the  street  into  a  market  house  where  a  large  concourse  of  people 
were  assembled.  The  squib  was  thrown  from  one  market  stand  to 
another  by  the  keepers  of  the  stands,  in  self -protection,  until  it  struck 
the  plaintiff  in  the  face,  and,  exploding,  put  out  one  of  his  eyes.  Judge 
Cooley  says  of  this  case : 

"Here  was  but  a  single  wrong,  the  original  act  of  throwing  the  dangerous 
missile;  and  though  the  plaintiff  would  not  have  been  harmed  by  it,  but  for 
the  subsequent  acts  of  others  throwing  it  in  his  direction,  yet  as  these  were 
Instinctive  and  Innocent,  *it  is  the  same  as  if  a  cracker  had  been  flung,  which 
had  bounded  and  rebounded,  again  and  again,  before  it  had  struck  out  the 
plaintlfTs  eye,*  and  the  injury  is  therefore  a  natural  and  proximate  result  of 
the  original  act.  It  is  an  injury  that  should  have  been  foreseen  by  ordinary 
forecast ;  and,  the  circumstances  conjoined  with  It  to  produce  the  injury  being 
perfectly  natural,  these  circumstances  should  have  been  anticipated." 

The  evidence  in  the  present  case  tends  to  show  that  there  was  negli- 
gence on  the  part  of  the  defendant  in  maintaining  a  defective  water 
pipe,  and  that  there  was  a  natural  and  continuing  sequence  uninter- 
ruptedly connecting  this  breach  of  duty  with  the  injury  to  the  plaintiff. 
There  was  but  a  single  wrong,  and  this  wrong  constituted  an  invasion 
of  plaintiff's  right  to  a  reasonably  safe  place  in  which  to  work.  There 
was  evidence  that  the  injury  to  plaintiff  was  a  natural  one  under  the 
circumstances,  and  should  have  been  anticipated  by  a  reasonably  care- 
ful and  prudent  employer.  The  case  comes,  therefore,  under  Judge 
Cooley's  first  proposition. 

Upon  the  evidence  the  court  gave  the  following  instructions: 

**Your  object  all  the  time  will  be  to  determine  whether  there  was  that  de- 
gree of  negligence  which  amounted  to  a  breach  of  duty  which  an  employer 
owes  to  the  employes.  The  employer  is  not  legally  obligated  to  insure  abso- 
lute safety  to  employ^.  The  obligation  of  the  employer  is  to  exercise  the 
same  degree  of  care  for  the  safety  of  employes  that  men  of  ordinary  sense 
an^  prudence  habitually  exercise  for  their  own  safety,  so  as  not  to  expose 
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employ^  to  dangers  and  hazards  which  prudent  men  do  not  voluntarily  and 
oniinarily  exi)08e  themselves  to.  It  is  the  duty  of  the  employers  of  labor,  who 
are  operating  machines  or  dangerous  machinery,  to  constantly  inspect  and 
see  that  the  machinery  and  appliances  in  places  where  men  are  employed 
shall  be  kept  in  a  state  of  repair,  so  as  to  be  reasonably  safe  and  to  avoid  the 
unnecessary  dangers. 

"If,  after  having  weighed  the  evidence  and  reached  a  conclusion  in  your 
own  mind  as  to  what  the  facts  are,  you  come  to  the  conclusion  that  there  was 
not  that  degree  of  negligence,  or  if  you  are  unable  to  find  that  there  is  a  pre- 
ponderance of  the  evidence  proving  that  there  was  that  degree  of  negligence, 
which  amounted  to  a  breach  "of  duty,  your  verdict  will  be  for  the  defendant, 
without  investigating  the  case  any  further.  If,  on  the  other  hand,  it  appears 
to  you  to  be  proved  by  a  fair  preponderance  of  the  evidence  that  the  defend- 
ant was  negligent  as  charged  In  the  complaint,  then  you  will  come  to  the 
second  inquiry  in  the  case ;  and  that  is  whether  or  not  that  negligence  was  the 
direct  or  the  proximate  cause  of  the  injury  which  the  plaintiff  suffered.  If 
not,  even  though  the  defendant  was  negligent.  If  that  negligence  failed  to 
produce  the  Injury,  your  verdict  should  be  for  the  defendant  If  those  two 
facts  concur — that  is,  if  It  is  proved  by  a  fair  preponderance  of  the  evidence 
that  the  defendant  was  negligent  as  charged  In  the  complaint  and  that  the 
plaintifTs  injury  was  a  consequence  of  that  negligence — ^then  you  will  have  to 
Inquire,  further,  whether  the  plaintiff  himself  brought  the  Injury  upon  him- 
self by  his  own  contributory  negligence.  Here  the  burden  of  proof  is  on  the 
other  side.  You  have  no  right  to  find  the  plaintiff  guilty  of  negligence,  un- 
less it  is  proved  by  a  fair  preponderance  of  the  evidence  that  he  was  negli- 
gent ;  and  his  negligence  is  not  an  element  In  the  case,  unless  it  is  so  connected 
by  the  testimony  that  you  can  find  that  he  was  negligent  and  that  his  negli- 
gence was  a  contributory  cause  of  the  injury." 

To  these  instructions  no  exception  was  taken  by  the  defendant.  We 
think,  upon  the  evidence  before  the  court,  they  were  correct  and  suffi- 
ciently explicit;  and  those  requested  by  the  defendant  erroneous  for 
the  reason  that  they  defined  proximate  cause  in  such  terms  as  to  take 
from  the  jury  the  question  whether  there  was  such  a  degree  of  negli- 
gence on  the  part  of  the  defendant  as  amounted  to  a  breach  of  duty 
to  the  plaintiff  to  furnish  him  with  a  reasonably  safe  passageway 
through  the  shaft  in  going  to  and  from  his  work  to  the  mine. 

The  objection  to  the  instructions  of  the  court  appears  to  be  that 
the  court  did  not  define  proximate  cause  as  a  cause  from  which  the 
specific  injury  to  the  plaintiff  was  the  natural  and  probable  conse- 
quence, which  should  have  been  foreseen  and  guarded  against  by  an 
ordinarily  careful  and  prudent  person.  In  other  words,  the  defendant, 
to  be  liable  for  his  negligence,  must,  under  the  requested  instructions, 
have  foreseen  that  the  water  escaping  from  the  defective  water  pipe 
would  have  for  its  natural  and  probable  consequence  the  particular 
injury  received  by  the  plaintiff.  We  do  not  understand  this  to  be  the 
law  in  a  case  involving  the  question  whether  there  was  a  primary  act 
of  negligence  on  the  part  of  the  employer  amounting  to  a  breach  of 
duty  to  the  employe,  and  a  natural  and  continuous  sequence  connect- 
ing this  breach  of  duty  with  the  injury  to  the  employe.  If  the  jury  de- 
termine this  question  of  primary  negligence  adversely  to  the  employer, 
then  he  is  liable  for  the  consequence  of  his  negligent  act,  and  it  need 
not  appear  that  he  anticipated  or  had  reason  to  anticipate  an  injury 
to  the  particular  person  who  was  in  fact  injured,  or  the  particular  kind 
of  injury  produced. 

It  is  assigned  as  error  that  the  court  refused  to  instruct  the  jury  that 
the  plaintiff  had  testified  that  he  knew  the  pipe  was  defective  and  im- 
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properly  installed,  and,  therefore,  likely  to  leak;  that  he  knew  that  it 
did  leak ;  that  he  had  no  right  to  assume  that  the  leak  would  be  repair- 
ed; that  he  was  therefore  charged  with  the  assumption  of  all  risks 
and  dangers  incident  to  a  sudden  increase  in  the  amount  of  water 
and  its  force  flowing  from  the  leak;  and  that  if  he  did  not  properly 
protect  himself,  either  by  assuming  a  safe  place  upon  the  bumpers  or 
by  riding  inside  the  car,  his  own  negligence  in  failing  to  do  so  con- 
tributed to  the  injury  and  was  the  proximate  cause  thereof,  and  the 
verdict  should  be  for  the  defendant  if  they  so  found.  The  instruction 
was  properly  refused.  The  knowledge  of  the  plaintiff  that  the  pipe 
was  defective  and  leaked  did  not,  as  a  matter  of  law,  deprive  him  of  the 
right  to  assume  that  the  pipe  would  be  repaired.  Whether  the  leak 
from  the  pipe  might  suddenly  and  unexpectedly  increase,  as  the  evi- 
dence tended  to  show  that  it  did,  was  a  question  of  fact  for  the  jury; 
and  whether,  under  all  the  circumstances,  the  plaint iflf  assumed  the 
risk  of  the  employment,  was  a  question  of  fact  for  the  jury,  to  be  de- 
termined under  proper  instructions.  Such  instructions  were  given  by 
the  court,  and  no  exception  taken. 

Finding  no  error  in  the  record,  the  judgment  of  the  Circuit  Court 
is  affirmed. 


(172  Fed.  792.) 

THE  SALTON  SEA  CASES.f 

CALIFORNIA  DEVELOPMENT  CO.  v.  NEW  LIVERPOOL  SALT  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    August  2,  1909.) 

No.  1.584. 

1.  Waters  and  Wateb  Courses  (J  177*)— Grounds— Flowaqe— Injunction. 

A  court  of  equity  has  Jurisdiction  to  enjoin  the  diversion  of  water  from 
a  stream  by  means  of  canals,  whereby  the  property  of  complainant  if 
flooded  and  threatened  with  irreparable  injury. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  CJent.  Dig, 
2G0.  264 ;  Dec.  Dig.  §  177.*] 

1.  Injunction   (§  197*) — Continuing  Trespass — ^Damages  in  Addition  to 
Injunction. 

Where  a  court  of  equity  has  acquired  jurisdiction  of  a  suit  to  enjoin  a 
continuing  trespass  upon  land,  It  may  also,  to  prevent  a  multiplicity  of 
suits,  award  damages  for  the  injury  already  done,  although  the  same 
would  also  be  recoverable  by  an  action  at  law. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  {  417;  Dec.  Dig. 
§  197.*] 
3.  Courts  (§  2G2*)— Jurisdiction— Adkqiate  liEMEOY  at  Law— Federal  Stat- 
ute. 

Rev.  St.  I  723  (U.  S.  Comp.  St.  1901,  p.  583),  providing  that  suits  in 
equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United  States 
in  any  case  where  a  plain,  adequate,  and  complete  remedy  may  be  had  at 
law,  is  merely  declaratory,  and  does  not  narrow  the  jurisdiction  of  courts 
of  equity,  nor  prevent  the  granting  of  legal  relief  therein  where  juris- 
diction has  been  acquired  to  grant  equitable  relief,  and  the  legal  remedy 
is  not  as  practical  and  efficient. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  |  798;  Dec.  Dig*  § 
262.*J  

t  Rehearing  denied  October  4,  1909. 
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^.  Watbbs  and  Wateb  Coubses  (i  263*) — Suit  to  Enjoin  Injubt  bt  Flow- 
AGE — ^Pabties. 

Defendant  corporation  undertook  to  divert  water  from  the  CJolorado 
river  near  the  boundary  line  between  California  and  Mexico  through 
canals  for  irrigation  purposes.  It  contracted  with  a  Mexican  company, 
which  It  owned,  and  with  other  local  irrigation  companies  which  it  or- 
ganized in  (jalifornia,  to  deliver  water  to  their  canals  and  ditches.  -It 
constructed  three  intakes  from  the  river,  two  of  which  were  on  Mexican 
territory  on  land  of  the  Mexican  company  and  nominally  under  Its  control, 
but  which  were,  in  fact,  constructed  and  controlled  by  defendant.  These 
intakes  were  so  constructed  without  controlling  gates  that  In  a  time  of 
flood  one  of  those  in  Mexico  was  so  enlarged  by  washing  that  a  large 
part  of  the  water  of  the  river  poured  through  and  passing  through  canals 
of  the  other  companies  overflowed  and  damaged,  and  flnally  destroyed 
the  property  of  complainant  situated  in  the  Salton  Basin  below  the  level 
of  the  river.  Held,  that  having  sole  control  of  the  intakes,  from  the  Im- 
proper construction  of  which  the  damage  resulted,  defendant  was  responsi- 
ble therefor,  and  that  to  a  suit  to  enjoin  further  flooding  and  to  recover 
for  the  damage  done  the  other  corporations  were  not  necessary  parties. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
S  263.*] 

5.  Equity  (|  36*)— Pbeventinq  Injuby  to  Real  Pbopebtt— ^ubisdiction  of 

COUBT* 

A  court  of  equity  having  Jurisdiction  of  the  parties  may  enjoin  a  con- 
tinuing injury  to  real  property  within  its  jurisdiction  by  flooding  caused 
by  the  improper  construction  of  works  maintained  by  defendant  for  di- 
verting the  water  of  a  river  Into  a  canal,  although  such  works  are  across* 
the  boundary  within  the  republic  of  Mexico. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent.  Dig.  §§  94,  90 ;  Dec.  Dig. 

I  36.*] 

6w  Watebs  and  Wateb  Coubses  (§  177*)— Injuby  to  Real  Ectate— Injunc- 
tion. 

A  court  of  equity  has  jurisdiction  to  enjoin  the  maintenance  of  works 
which  caused  the  flooding  and  Injury  of  lands  owned  by  complainant,  not- 
withstanding the  fact  that  pending  the  suit  the  flooding  continued  and 
entirely  destroyed  the  present  value  of  the  property  for  which  damages 
were  awarded ;   the  title  to  the  land  still  remaining  in  complainant. 

[M.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 

II  260-264 ;  Dec.  Dig.  §  177.*] 

7-  Watebs  and  Wateb  Courses  (|  262*)— Ir3i«ation  Companies— Liability 
FOB  Flooding  of  Lands— Concubring  Natubal  Causes. 

An  Irrigation  company  which  negligently  constructed  the  Intakes  from 
the  Colorado  river  into  Its  canal  without  headgates  or  other  ^leans  of 
controlling  the  flow,  by  reason  of  which  In  a  time  of  flood  the  water  flowed 
through  in  such  volume  as  to  wash  away  the  river  bank  and  overflow  the 
lands  of  others,  Is  not  relieved  from  liability  therefor  by  the  fact  that  the 
flood  was  extraordinary. 

lEd.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
I  262.*J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  CaHfornia. 

See,  also,  97  C.  C.  A.  242,  172  Fed.  820. 

John  S.  Chapman  and  E.  A.  Meserve  (Eugene  S.  Ives,  of  counsel), 
for  appellant. 

Edward  J.  McCutchen  and  Purcell  Rowe  (Page,  McCutchen  & 
Knight,  of  counsel),  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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MORROW,  Circuit  Judge.  The  Colorado  river  is  formed  in  the 
southwestern  part  of  Utah  by  the  junction  of  the  Green  river  from  the 
north  and  the  Grande  river  from  the  northeast ;  the  former  rising  in 
the  Wind  River  Mountains  of  Wyoming,  and  the  latter  in  the  Rocky 
Mountains  of  Colorado.  The  waters  of  the  Colorado  river  carrying 
its  wash  of  silt,  sand,  and  earth,  and,  flowing  south  and  west,  empties 
into  the  Gulf  of  California  about  75  miles  below  the  international 
boundary  line  between  the  United  States  and  Mexico.  It  is  probable 
that  many  centuries  ago  the  Gulf  of  California  extended  in  a  north- 
westerly direction  into  what  is  now  known  as  the  Salton  Basin  in  Cali- 
fornia, but,  by  reason  of  the  discharge  of  silt,  sand,  and  earth  by  the 
Colorado  river  into  the  Gulf  of  California  near  Yuma,  the  present  del- 
ta has  been  gradually  formed,  pushing  the  waters  of  the  gulf  further 
and  further  south,  and  extending  the  barrier  of  the  delta  across  the 
northwest  arm  of  the  gulf  to  the  foothills  on  the  southwest,  thus  sep- 
arating the  Salton  Basin  from  the  waters  of  the  gulf.  The  lowest  part 
of  Salton  Basin  is  287  feet  below  the  level  of  the  sea,  and  is  called  the 
"Salton  Sink."  There  is  geological  evidence  that  the  Salton  Basin 
was  once  filled  with  the  salt  waters  of  the  gulf,  which  have  since  evap- 
orated, leaving  the  basin  practically  dry,  except  when  the  Colorado 
river  during  high  water  has  overflowed  its  banks  and  poured  into  the 
basin.  The  river  in  a  normal  condition  has,  however,  followed  its 
shifting  channel  down  the  delta  into  the  Gulf  of  California,  spreading 
its  deposit  of  sediment  over  a  constantly  enlarging  area.  The  region 
is  arid,  but  with  the  aid  of  irrigation  the  soil  becomes  enormously  pro- 
ductive. The  international  boundary  line  between  the  United  States 
and  Mexico  crosses  this  basin  north  and  west  of  the  Colorado  river 
and  its  delta.  There  is  a  large  area  of  land  north  and  west  of  the 
river,  both  above  and  below  the  boundary  line,  capable  of  being 
brought  under  cultivation  by  the  use  of  water  diverted  from  the  Col- 
orado river. 

The  present  action  arises  out  of  such  a  diversion  through  intakes  for 
which  no  provision  had  been  made  for  the  regulation  and  control  of 
the  water  drawn  from  the  river  into  irrigation  canals,  and  as  a  result 
the  diversion  grew  to  such  proportions  as  to  turn  nearly  the  entire  Col- 
orado river  into  the  irrigation  canals,  and  through  them  into  the  Salton 
Sink,  overflowing  the  land  and  destroying  much  property  in  that  sec- 
tion. This  suit  was  originally  commenced  by  the  appellee  on  March  8, 
1905,  in  the  superior  court  of  the  state  of  California  in  and  for  the 
county  of  Riverside,  and  later  was  moved,  upon  the  petition  of  the 
appellant,  to  the  United  States  Circuit  Court  for  the  Southern  District 
of  California,  Southern  Division.  The  appellant  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  New  Jersey.  The  appellee  is  a 
corporation  organized  under  the  laws  of  the  state  of  California.  The 
action  was  brought  to  recover  the  damage  resulting  from  the  flooding 
and  overflowing  of  complainant's  lands  by  the  defendant's  diversion  of 
water  from  the  Colorado  river  and  for  an  injunction  restraining  the 
continuance  of  such  diversion.  After  the  case  had  been  removed  to 
the  United  States  Circuit  Court,  the  complaint  was  framed  as  a  bill  in 
equity  in  accordance  with  the  practice  of  federal  courts.    The  bill  of 
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complaint  alleged  that  complainant,  the  New  Liverpool  Salt  Company^ 
was  a  corporation  duly  organized  and  existing  under  the  laws  of  the 
state  of  California,  with  its  principal  place  of  business  at  Los  Angeles, 
Cal. ;  that  it  was  the  owner  of  certain  tracts  of  land  situated  in  town- 
ship 8  south,  range  10  east,  San  Bernardino  meridian,  and  was  en- 
gaged in  the  business  of  mining,  gathering,  and  refining  salt,  owning 
and  operating  a  plant  for  the  manufacture  of  salt,  consisting  of  a 
mill,  drying  sheds,  and  warehouses,  equipped  with  the  necessary  ma- 
chinery for  reducing  and  refining  salt;   that  this  plant  was  situated 
upon  the  northeast  quarter  of  section  14  in  said  township;    that  the 
buildings  and  equipment  were  valued  at  more  than  $50,000;   that  it 
carried  on  an  extensive  business,  selling  many  thousands  of  tons  of 
salt  yearly ;  and  that  sections  15  and  23  of  the  lands  in  said  township 
and  owned  by  complainant  were  of  great  value  because  of  their  salt 
deposits;   that  the  Colorado  river  is  a  large  and  navigable  stream  of 
water,  carrying  many  thousand  second  feet  of  water,  and  flowing  nat- 
urally from  its  sources  in  Colorado,  Nevada,  and  Utah,  to  the  Gulf  of 
California,  and  that  no  part  of  the  waters  of  said  river  flow  naturally 
upon  or  near  the  lands  of  complainant  above  described.    It  is  alleged 
that  defendant  had  carried  on  the  business  of  diverting  the  waters  of 
the  Colorado  river  by  means  of  three  intakes  constructed  for  that  pur- 
pose, carrying  the  water  of  the  river  to  Calexico,  Cal.,  distributing  it 
for  irrigation  purposes  by  means  of  various  canals;    that  defendant 
by  means  of  said  intakes  and  canal  had  been  for  many  months,  and 
then  was,  diverting  from  the  Colorado  river  a  stream  of  water  varying 
in  amount  of  flow  from  800  to  3,000  cubic  feet  per  second,  which  flow 
of  water,  after  entering  said  canal,  was  carried  therein  and  thereby 
to  various  points,  passing  into  the  New  river,  the  Alamo  river,  and 
various  waste  and  distributing  canals.     It  is  alleged  that  the  lands 
of  the  complainant  were  about  280  feet  below  sea  level ;  that,  by  reason 
of  the  contour  and  slope  of  the  land  from  the  points  to  which  the  wa- 
ter is  carried  by  the  defendant,  the  water  except  such  as  was  absorbed 
and  evaporated  found  its  way  through  the  various  waste  and  distrib- 
uting canals  and  water  courses  to  the  Salton  Sink  and  to  the  lands  of 
the  complainant ;  that,  for  a  period  of  more  than  six  months,  defend- 
ant had  been  diverting  a  large  amount  of  water,  and  that  a  flow  of 
between  300  and  500  cubic  feet  per  second  passed  through  this  canal 
in  excess  of  the  amount  absorbed,  evaporated,  or  used  for  irrigation 
purposes;    that  such  an  amount  of  water  had  been  for  three  months 
continually  wasting  from  the  canal  system  of  defendant  and  pouring 
into  Salton  Sink,  making  a  lake  over  20  miles  in  length  and  several 
miles  in  width,  overflowmg  and  covering  completely  certain  sections 
of  complainant's  lands,  and  had  reached  within  200  feet  of  its  mill, 
compelling  complainant  to  erect  and  maintain  dykes;   that  the  water 
was  continuing  to  increase,  and,  if  not  checked,  would  overflow  the 
dykes  and  flood  the  ground  about  the  buildings,  and  destroy  many 
thousand  tons  of  salt  which  belonged  to  complainant  and  was  piled  up- 
on the  ground ;  that  this  water  carried  large  quantities  of  sand  and  silt 
which  was  being  deposited  upon  the  lands  covered  by  the  salt,  there- 
by covering  up  the  salt  deposits,  and  making  it  impure  and  more  diffi- 
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cult  to  mine ;  that  the  railroad  which  complainant  owned  and  operated 
had  been  entirely  covered  by  the  overflow  of  waste  water  and  the  sand 
and  silt  deposits ;  that  this  waste  water  was  still  running  into  the  lake 
in  large  quantities,  increasing  its  size  because  no  provision  had  been 
made  by  defendant  at  its  intakes  for  the  regulation  and  control  of  the 
waters ;  and,  that  if  this  flow  was  not  stopped,  complainant  would  suf- 
fer irreparable  loss,  and  eventually  its  property  and  business  would  be 
destroyed,  to  its  damage  in  a  sum  exceeding  $200,000.  It  was  alleged 
that  the  complainant  had  no  speedy  or  adequate  remedy  at  law.  The 
principal  facts  stated  in  the  bill  are  supported  by  affidavits  attached  to 
the  original  complaint.  A  temporary  injunction  was  issued  as  prayed 
for  in  the  complaint. 

As  the  waters  increased  and  the  damage  became  greater,  complain- 
ant on  January  29,  1906,  filed  a  supplemental  bill  containing  the  same 
allegations,  and  alleging  that,  by  the  continuance  and  increase  in  the 
amount  of  the  flood,  additional  damage  had  been  done  its  lands  and  salt 
deposits  in  the  sum  of  $180,000,  and  that  its  plant  had  been  utterly  de- 
stroyed, whereby  complainant  had  sustained  a  further  loss  of  $30,000. 
On  December  19,  1907,  complainant  filed  an  amendment  to  this  supple- 
mental bill,  substituting  $325,000  for  $180,000  as  additional  damage  to 
its  lands  and  salt  deposits,  and  substituting  $75,000  in  place  of  $30,000 
as  the  damage  to  its  sheds,  mill,  and  machinery.  This  amended  and 
supplemental  bill  was  filed  after  the  complete  destruction  of  complain- 
ant's plant,  when  damage  was  asked  for  in  the  above  amounts,  and  a 
writ  of  injunction  prayed  for  enjoining  defendant  from  diverting  said 
waters  unless  suitable  headgates  were  provided  to  control  the  water,  so 
that  the  flow  would  not  be  in  excess  of  the  amount  used  for  irrigation 
purposes.  To  the  bill  the  defendant  demurred  upon  the  ground  that  it 
appeared  upon  the  face  of  the  bill  that  complainant  was  not  entitled  to 
the  relief  prayed  for;  that  the  bill  was  multifarious  because  it  united 
two  different  suits,  one  for  legal,  and  the  other  for  equitable,  relief,  and 
that  the  same  could  not  be  united ;  that  the  causes  set  forth  in  the  bill 
were  not  within  the  jurisdiction  of  the  court  sitting  as  a  court  of  equity. 
The  demurrer  was  overruled,  and  thereupon  the  defendant  answered 
the  bill,  and  subsequently  filed  an  amended  answer  to  the  bill  and  sup- 
plemental bill.  The  defendant  in  its  answer  denied  generally  the  al- 
legations of  the  complaint ;  admitted  that  complainant's  land  was  below 
the  level  of  the  sea,  and  in  what  was  known  as  Salton  Sink,  and  that 
water  flowing  into  the  New  river  or  Alamo  river  naturally  found  its 
way  to  the  Salton  Sink  unless  diverted  from  said  rivers ;  admitted  that 
waste  water  at  the  time  of  the  filing  of  the  bill  was  still  running  into  tlie 
lake  and  increasing  its  size,  but  alleged  that  the  waters  referred  to 
were  diverted  from  the  Colorado  river  in  Mjexico  by  a  corporation  or- 
ganized under  the  laws  of  the  republic  of  Mexico,  known  as  La  Socie- 
dad  de  Yrrigacion  y  Terrenos  de  la  Baja  Cahfornia  (Sociedad  Anoni- 
ma),  which  corporation  owned  all  canals  leading  from  the  Colorado 
river  in  Mexico  to  the  town  of  Calexico,  Cal. ;  and  denied  that  it  di- 
verted any  water  from  the  Colorado  river  which  flowed  into  either  the 
Alamo  or  New  river  or  upon  any  of  complainant's  land ;  denied,  fur- 
ther, that  there  were  no  streams  of  water  which  naturally  run  upon 
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complainant's  lands,  and  alleged  that  flood  water  coming  down  from 
Alamo  and  New  rivers,  in  flood  times,  such  as  existed  during  the  years 
1904-05,  and  particularly  during  the  winter  season  of  1905,  and  wa- 
ters flowing  from  the  natural  drainage  from  the  mountains  and  sur- 
rounding locality  of  Salton  Sink,  would  flow  upon  complainant's  lands ; 
alleged  that  the  natural  flow  of  these  waters  would  be  to  the  lands  of 
complainant,  and  that  Salton  Sink  without  any  water  being  carried 
there  by  canals  in  1905  would  have  become  a  lake  and  overflowed  com- 
plainant's lands ;  alleged  that,  if  the  canals  had  not  been  constructed 
and  the  waters  coming  down  Colorado  river  had  been  allowed  to  take 
their  natural  course,  they  would  have  overflowed  the  banks  of  the  Col- 
orado river,  flowed  into  the  channels  therefrom,  and  found  their  way 
over  the  surrounding  country  through  the  sloughs  and  bayous  into  Sal- 
ton and  Alamo  rivers,  then  to  Salton  Sink,  and  to  and  upon  the  lands 
of  complainant,  and  that,  if  these  canals  had  not  been  constructed,  all 
of  complainant's  lands  would  have  been  overflowed  by  these  waters; 
further  alleged  that,  if  the  flow  of  waste  waters  were  stopped  and  de- 
fendant not  permitted  to  divert  the  waters  of  the  Colorado  river  into 
the  lake,  the  same  would  evaporate  and  disappear,  and  that  it  was  not 
diverting  any  of  the  waters  of  the  Colorado  river  into  this  lake,  and 
denied  that  complainant  had  suffered  the  damage  alleged,  or  any  dam- 
age at  all.  In  an  amended  answer  it  further  denied  that  complainant 
had  since  the  commencement  of  the  action  or  by  reason  of  any  acts  of 
defendant  been  damaged  in  any  sum  whatsoever. 

Defendant  set  up  in  its  answer:  That  certain  public  land  of  the 
United  States  in  San  Diego  county,  Cal.,  known  as  Imperial  Valley, 
was  practically  desert  land,  being  of  a  dry  and  sandy  character,  but 
with  proper  irrigation  could  be  made  fertile  and  valuable.  That  in 
1896  the  defendant  CaHfornia  Development  Company  was  organized 
under  the  laws  of  the  state  of  New  Jersey  for  the  purpose  of  obtaining 
water  from  the  Colorado  river  to  supply  said  Imperial  Valley,  together 
with  a  large  tract  of  land  in  the  republic  of  Mexico.  That  defendant, 
through  an  arrangement  with  a  Mexican  corporation,  undertook  to 
divert  the  waters  of  the  Colorado  river  at  a  point  a  short  distance 
above  the  boundary  between  the  United  States  and  Mexico,  and  by 
means  of  a  canal  to  conduct  this  water  through  the  Mexican  tract  and 
to  the  boundary  line  between  the  United  States  and  Mexico  for  irriga- 
tion purposes  in  both  republics.  That  defendant  in  1900  began  the 
construction  of  a  canal  which  when  completed  ran  through,  down  to, 
and  across  the  lands  in  Mexico  and  to  the  boundary  westerly  from  the 
Colorado  river.  That  divers  water  companies  were  organized  under 
the  laws  of  the  state  of  California,  and  known,  respectively,  as  Imperial 
Water  Companies  Nos.  1  to  8,  inclusive,  which  were  organized  for  the 
purpose  of  taking  the  waters  from  the  said  canals  and  furnishing  it  to 
settlers  upon  the  lands  situated  in  San  Diego  county,  Cal.,  for  irriga- 
tion and  domestic  purposes,  and  contracts  were  entered  into  between 
the  defendant  and  the  several  Imperial  Water  Companies  for  fur- 
nishing this  water.  That  in  purstiance  of  these  contracts  divers  lateral 
canals  were  constructed  by  them,  through  which  the  waters  so  diverted 
by  the  said  canals  were  to  be  delivered  and  distributed  to  the  settlers 
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upon  the  said  tracts.  That  these  several  lateral  canals  were  com- 
pleted, and  a  large  amount  of  the  lands  in  Imperial  Valley  had  been 
settled  upon  by  persons  who  became  purchasers  of  stock  in  said  several 
water  companies.  That,  prior  to  the  commencement  of  this  suit,  over 
100,000  acres  of  land  in  Imperial  Valley  had  been  brought  under  cul- 
tivation, and  water  had  been  furnished  to  the  owners  of  this  land  and 
settlers  thereon  for  irrigation  and  domestic  uses,  and  that  the  lands 
had  proven  to  be  of  great  agricultural  value.  That  for  more  than  two 
years  defendant  had  furnished  the  several  Imperial  Water  Companies 
from  the  main  canal  connecting  with  the  Colorado  river.  That  this 
canal  at  its  head  had  become  filled  up  with  silt,  so  that  it  was  incapable 
of  carrying  water  sufficient  to  furnish  the  owners  and  settlers  of  the 
valley  with  water  in  quantities  sufficient  to  insure  the  successful  cul- 
tivation of  their  lands,  and  for  that  reason  a  second  canal  was  con- 
structed a  few  miles  south  of  the  first  intake,  which  also  became  silted, 
and  in  the  course  of  time  a  third  intake  was  made  because  of  the  pro- 
spective demand  for  water  during  the  season  of  1904.  Meantime  towns 
had  sprung  up  in  the  valley  which  were  to  be  supplied  with  water,  and 
there  were  more  than  10,000  people  who  were  dependent  upon  this 
water  for  irrigation  and  domestic  usages.  That  in  the  construction 
of  these  canals — ^both  the  main  canal,  intakes,  and  laterals^-defendant 
had  provided  for  the  use  of  water  diverted  thereby,  and  for  taking  care 
of  the  same  by  wasting  upon  a  broad  expanse  of  territory  more  than 
25  miles  south  of  Salton  Sink  in  such  a  way  that  under  ordinary  condi- 
tions, and  conditions  which  from  the  past  conditions  could  be  fore- 
seen, the  waters  could  have  been  handled  and  distributed  so  that  no 
injury  would  have  occurred  to  the  property  of  complainant.  But  in 
1904  and  1905  the  rains  falling  in  that  locality  and  in  the  surrounding 
mountains  were  greatly  in  excess  of  anything  that  had  occurred  pre- 
viously which  made  the  demand  for  water  less  than  it  otherwise  would 
have  been ;  also  later  in  1904  and  1905,  and  particularly  in  the  sum- 
mer of  1905,  enormous  floods  occurred  in  the  Colorado  river  with 
greater  frequency  and  longer  duration  than  had  ever  been  known  ta 
occur  before,  and  because  of  these  and  the  overflow  of  the  Colorado 
river  the  main  canal  became  washed  out  and  vast  amounts  of  water 
from  the  Colorado  river  continued  to  flow  through  it  until  practically 
all  the  waters  of  the  Colorado  river  were  flowing  through  this  canal,, 
and  defendant  alleged  that  but  for  this  canal  Salton  Sink  would  have 
been  filled  to  an  extent  probably  greater  than  was  actually  experienced. 
That  these  canals  by  embankments  thrown  up  in  their  construction 
prevented  a  large  amount  of  water  flowing  from  the  Colorado  river 
into  Salton  Sink  by  diverting  it  into  other  directions.  It  alleged  that 
more  than  $250,000  had  been  spent  for  the  construction  of  its  irriga- 
tion system,  and  that  not  less  than  $5,000,000  had  been  spent  in  the 
settlement  and  improvement  of  Imperial  Valley,  and  that  the  value  of 
this  property  dependent  upon  the  waters  from  said  water  system  for 
irrigation  and  domestic  purposes  exceeded  $10,000,000,  and  that  this 
property  would  be  rendered  worthless  without  the  use  of  these  waters, 
and  alleged  that  there  was  no  other  source  from  which  the  people  can 
be  supplied  with  water.  It  further  alleged  that  since  the  floods  began  it 
had  spent  large  sums  of  money  to  prevent  these  overflows,  exclude  the 
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flood  waters,  and  confine  the  river  to  its  natural  channel,  and  alleged 
that  it  had  not  been  by  any  act  or  negligence  on  its  part  that  the  floods 
have  filled  Salton  Sink,  but  that  the  lake  was  caused  by  the  enormous, 
frequent,  and  long-continued  floods  of  the  Colorado  river. 

The  complainant  filed  its  replication  and  upon  the  issues  thus  pre- 
sented testimony  was  taken,  and  thereafter  a  decree  was  entered  by 
the  court  in  favor  of  the  complainant  perpetually  restraining  and  en- 
joining the  defendant  from  diverting  from  the  Colorado  river  any 
of  the  waters  thereof  in  excess  of  the  substantial  needs  of  the  people 
dependent  upon  the  canal  described  in  complainant's  bill  of  complaint 
for  water  supply  for  domestic  and  irrigation  uses  and  purposes,  and 
such  other  lawful  purposes  as  the  same  might  be  applied  to ;  that  the 
water  so  diverted,  whatever  might  be  the  amount,  should  be  so  con- 
trolled and  used  that  the  same  should  not  flow  upon  the  lands  of  the 
complainant  described  in  the  bill  of  complaint ;  that  the  defendant  reg- 
ulate the  flow  of  any  water  that  might  be  diverted  by  it  so  that  there 
should  be  no  waste  water  flowing  therefrom  as  the  result  of  such  di- 
version upon  or  over  the  lands  of  complainant;  that  defendant  should 
be  restrained  from  turning  out  of  its  canals  any  waste  water  at  any 
point  whence  the  same  would  naturally  flow  upon  or  over  the  lands 
of  complainant  or  into  the  lake  covering  the  Salton  Sink,  and  there- 
by substantially  increase  the  amount  of  water  therein,  or  prevent  the 
decrease  thereof  by  any  causes.  It  was  further  adjudged  that  the 
complainant  had  been  damaged  in  the  sum  of  $456,746.23  by  reason 
of  the  commission  of  the  acts  mentioned  in  the  bill  of  complaint  by 
defendant,  that  complainant  was  entitled  to  recover  compensation 
therefor;  and  it  was  ordered,  adjudged,  and  decreed  that  complain- 
ant should  have  and  recover  from  the  defendant  the  said  sum  of 
$456,746.23,  together  with  costs  and  disbursements.  The  defendant 
has  brought  the  case  here  on  appeal. 

It  is  assigned  as  error  that  the  court  sustained  the  jurisdiction  of 
the  Circuit  Court  as  a  court  of  equity  to  restrain  the  wrongful  diver- 
sion of  the  water  of  the  Colorado  river  and  awarded  damages  result- 
ing from  such  diversion.  The  original  bill  of  complaint  invoked  the 
equity  jurisdiction  of  the  Circuit  Court  on  the  ground  that  the  com- 
plainant had  no  speedy  or  adequate  remedy  at  law,  in  that  an  irrepara- 
ble injury  was  then  threatened  and  being  done  by  the  continuing  act 
of  the  defendant  in  diverting  the  waters  of  the  Colorado  river  to  such 
an  extent  as  to  overflow  complainant's  lands  and  destroy  its  salt  depos- 
its, mill,  drying  sheds,  warehouses,  and  other  property  used  in  reduc- 
ing and  refining  salt.  In  2  E>anieirs  Chancery  Pleading  &  Practice  (6th 
Ed.)  p.  1631,  the  rule  is  stated  as  follows: 

••An  Injnnction  will  also  be  granted  in  some  cases  where  the  parties  have 
both  legal  titles  and  legal  remedies,  but  irreparable  mischief  would  be  done 
unless  they  were  entitled  to  more  complete  relief  than  that  which  they  would 
obtain  at  law.  It  has  accordingly  been  granted  where  the  injunction  amounted 
In  fact  to  an  injunction  to  st<^  a  trespass;  for,  if  the  court  would  not  inter- 
fere against  a  trespasser,  he  mi^t  go  on  by  repeated  acts  of  damage,  which 
would  be  absolutely  irremediable.*' 

In  Erhardt  v.  Boaro,  113  U.  S.  537,  5  Sup.  Ct.  560,  28  L.  Ed.  1113, 
the  Supreme  Court  of  the  United  States  held  that : 
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"It  is  now  a  common  practice  where  irremediable  mischief  I«  being  done 
or  threatened,  going  to  the  destruction  of  the  substance  of  the  estate,  such  as 
the  extraction  of  ores  from  a  mine,  or  the  cutting  down  of  timber,  or  the 
removal  of  coal,  to  issue  an  injunction,  though  the  title  of  the  premises  be  in 
litigation." 

To  tiie  same  effect  is  Northern  Pac.  R.  Co.  v.  Hussey,  61  Fed.  231, 
9  C.  C.  A.  463 ;  Oolagah  Coal  Co.  v.  McCaleb,  68  Fed.  86,  15  C.  C.  A. 
270 ;  Dimick  v.  Shaw,  94  Fed.  266,  36  C.  C.  A.  347.  In  United  States 
Freehold  Land  &  Emigration  Co.  v.  Gallegos,  89  Fed.  769,  32  C.  C.  A. 
470,  the  bill  of  complaint  was  filed  to  restrain  the  defendants  from  di- 
verting the  waters  of  the  Culebra  river  in  Colorado  from  the  natural 
channel  in  excess  of  the  amount  that  they  might  show  themselves  law- 
fully entitled  to  for  irrigation  and  domestic  purposes,  such  diversion 
being  to  the  damage  of  complainant's  land.  The  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  held  that : 

'*A  continuing  trespass  uihju  real  estate  or  upon  an  interest  therein,  to  the 
serious  damage  of  the  complainant,  warrants  an  injunction  to  restrain  it  A 
Buit  in  equity  is  genenilly  the  only  adequate  remedy  for  trespasses  continually 
repeated,  because  constantly  reoccurring  actions  for  damages  would  be  more 
vexatious  and  expensive  than  effective"— citing  cases. 

In  Dimick  v.  Shaw,  94  Fed.  266,  36  C.  C.  A.  347,  the  appeal  was 
from  an  interlocutory  order  granting  a  temporary  injunction  restrain- 
ing the  appellants  from  working  a  mine,  and  from  extracting  or  re- 
moving ores  therefrom.  The  title  to  the  mine  had  been  in  litigation 
between  the  parties,  but  had  been  finally  determined  in  favor  of  the 
appellee.  While  the  litigation  was  pending  the  appellants  went  into 
possession  of  the  land  in  controversy  under  the  verbal  permission  of 
the  appellee's  manager  for  the  purpose  of  prospecting  only  until  the 
final  determination  of  the  case.  After  the  case  had  been  determined, 
the  appellants  had  been  notified  to  quit  the  premises,  but  refused,  and 
had  commenced  mining  operations  on  a  larger  scale,  and  continued 
their  mining  operations  and  trespasses.  In  the  Circuit  Court  of  Ap- 
peals it  was  contended  that  appellee  had  a  complete  and  adequate  rem- 
edy at  law,  and  that  the  suit  in  equity  deprived  the  appellants  of  their 
constitutional  right  of  a  trial  by  jury.  The  Circuit  Court  of  Appeals 
held  that  the  Circuit  Court  as  a  court  of  equity  had  jurisdiction  of  the 
case,  referring  to  authorities,  among  others,  to  the  case  of  Oolagah 
Coal  Co.  V.  McCaleb,  68  Fed.  86,  15  C.  C.  A.  270,  where  it  had  been 
said: 

"It  is  now  well  settled  by  many  adjudlcatidns,  beginning  with  the  case  of 
Mitchell  V.  Dors,  6  Ves.  147,  that  an  injunction  may  be  granted  to  restrain  a 
trespasser  from  entering  a  mine  and  removing  the  minerals  therefrom.  Tres- 
passes of  that  kind,  as  well  as  those  which  consist  in  cutting  down  and  re- 
moving timber,  or  in  removing  buildings  or  other  improvements  of  a  permanent 
character  standing  upon  lands,  are  readily  enjoined,  because,  as  has  sometimes 
been  said,  such  acts  tend  to  destroy  the  estate,  and  to  occasion  irreparable  loss 
and  damage." 

In  Story's  Equity  Jurisprudence,  §  927,  it  is  said: 

"Cases  of  a  nature  calling  for  the  like  remedial  interposition  of  courts  of 
equity  are  the  obstruction  of  water  courses,  the  diversion  of  streams  from 
mills,  the  back  flowage  on  mills,  and  the  pulling  down  of  the  banks  of  rivers, 
and  thereby  exposing  adjacent  lands  to  inundation,  or  adjacent  mills  to  de- 
struction." 
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In  Learned  v.  Castle,  78  Cal.  454,  18  Pac.  872,  21  Pac.  11,  the  Su- 
preme Court  of  California  held  that  the  diversion  of  waters  by  a  canal 
whereby  the  land  of  another  is  flooded  by  water  that  would  not  flow 
there  naturally  is  to  create  a  nuisance  per  se,  for  which  a  court  of 
equity  will  grant  relief  by  its  writ  of  injunction. 

In  the  present  case  the  title  to  the  land  is  not  in  litigation.  The 
right  of  the  complainant  to  the  land  claimed  by  it  and  to  dig  and  re- 
move the  salt  therefrom  is  not  fn  controversy.  The  question  is  the 
right  of  the  complainant  to  have  the  aid  of  a  court  of  equity  to  protect 
its  estate  from  destruction.  This  is  clearly  a  subject  of  equitable  ju- 
risdiction under  all  the  authorities,  and,  as  we  understand,  it  is  not 
controverted;  but  the  question  is  whether  the  Circuit  Court,  having* 
acquired  equity  jurisdiction  of  the  controversy  for  the  purpose  of  ad- 
ministering relief  by  way  of  injunction,  may  proceed  and  award  dam- 
ages for  the  injuries  sustained  by  the  complainant  by  reason  of  de- 
fendant's diversion  of  the  waters  of  the  Colorado  river  and  the  flood- 
ing of  complainant's  land  which  it  was  the  purpose  of  the  action  to 
enjoin. 

It  is  contended  on  behalf  of  the  appellant  that,  as  the  Constitution 
of  the  United  States  (article  7,  §  1)  secures  the  right  of  trial  by  jury  in 
all  actions  at  law  where  the  amount  in  controversy  exceeds  twenty  dol- 
lars, the  right  to  such  a  trial  in  a  federal  court  cannot  be  defeated  by 
blending  legal  and  equitable  causes  of  action.  But  it  has  been  held 
that  this  provision  correctly  interpreted  cannot  be  made  to  embrace  the 
established  exclusive  jurisdiction  of  courts  of  equity,  nor  that  which 
they  have  exercised  as  concurrent  with  courts  of  law.  Shields  v. 
Thomas,  59  U.  S.  253,  262,  15  L.  Ed.  368. 

In  High  on  Injunctions  (4th  Ed.)  §  669,  the  rule  is  stated  as  fol- 
lows : 

**Where,  therefore,  a  proper  case  is  presented  for  an  injunction,  an  account 
of  the  waste  already  committed  and  a  decree  for  damages  may  be  had  In  the 
Injunction  suit.  Indeed,  this  would  seem  to  be  but  the  exercise  of  the  ordinary 
jirerogative  of  equity,  that,  when  one  resorts  to  a  court  of  equity  for  one  pur- 
pose, his  case  will  be  retained  until  the  entire  matter  is  disposed  of  upon  the 
principle  that  the  court  having  Jurisdiction  of  the  cause  for  one  purpose  will 
retain  it  to  give  general  and  complete  relief,  thereby  preventing  a  multiplicity 
of  suits." 

The  same  general  rule  is  stated  by  Pomeroy  in  section  231  of  his 
work^on  Equity  Jurisprudence,  as  follows : 

"Where  a  court  of  equity  has  obtained  Jurisdiction  over  some  i^ortlon  or 
feature  of  a  controversy,  it  may,  and  will,  in  general,  proceed  to  decide  the 
whole  issues,  and  to  award  complete  relief,  although  the  rights  of  the  parties 
are  strictly  legal,  and  the  final  remedy  granted  is  of  the  kind  which  might  be 
conferred  by  a  court  of  law." 

In  section  237  of  the  same  work  it  is  said  that: 

**Equity  therefore  assumed  a  Jurisdiction  to  grant  an  injunction  restraining 
the  commission  of  actual  or  threatened  waste;  and  having  obtained  Jurisdic- 
tion for  the  purpose  of  awarding  this  special  relief,  which,  in  many  instances, 
is  not  complete,  the  court  will  retain  the  cause,  and  decree  full  and  final  relief, 
including  damages,  and,  when  necessary,  an  abatement  of  whatever  creates 
the  waste  or  causes  the  nuisance.'* 
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In  1  Beach,  Modern  Equity  Proceedings,  §  91,  the  author  says: 

**Upon  a  bill  for  an  injunction  to  prevent  a  threatened  trespass,  the  court 
may  under  a  prayer  for  general  relief,  and.  In  order  to  avoid  a  multiplicity  of 
fiuits,  award  damages  for  the  injury  done  by  such  trespass  before  the  injunc- 
tion was  issued/* 

In  Winslow  v.  Nayson,  113  Mass.  411,  421,  Mr.  Justice  Gray,  then 
Chief  Justice  of  the  Supreme  Judicial  Court  of  Massachusetts  (after- 
wards a  Justice  of  the  Supreme  Court  of  the  United  States),  said : 

"And  the  court,  having  obtained  jurisdiction  In  equity  of  the  case  for  this 
purpose  (to  restrain  trespass),  may  properly,  in  order  to  prevent  multiplicity  of 
suits,  and  to  do  complete  Justice  between  the  parties  under  the  prayer  for  gen- 
eral relief,  also  award  damages  for  the  injury  already  done  by  the  defendants 
to  the  plaintiflTs  premises.  Instead  of  obliging  them  to  bring  a  separate  action 
at  law  therefor.  Jesus  College  v.  Bloom,  3  Atk.  262;  Cathcart  v.  Robinson, 
5  Pet.  263,  278,  8  L.  Ed.  120;  I^ranklin  v.  Greene,  2  AUen  (Mass.)  519;  Creely 
V.  Bay  State  Brick  Co.,  103  Mass.  514;  Milkman  v.  Ordway,  106  Mass.  232; 
Brown  v.  Gardner,  Har.  (Mich.)  291." 

In  Omaha  Horse  Ry.  Co.  v.  Cable  Tramway  Co.  (C.  C.)  32  Fed. 
727,  729,  730,  in  a  suit  for  an  injunction  against  the  unlawful  con- 
struction of  a  street  railway,  the  defendant  moved  to  dismiss  the  pro- 
ceedings with  reference  to  the  assessment  of  damages  on  the  ground 
that  the  court  had  no  jurisdiction  of  such  matter.  The  motion  of  the 
defendant  was  overruled.  The  court  (Judge  Brewer,  now  Mr.  Justice 
Brewer  of  the  Supreme  Court)  said  that: 

"Inasmuch  as  the  prayer  for  relief  contains  also  the  general  prayer  for  oth- 
er and  further  relief,  It  Is  familiar  law  that  the  court  may  award  such  other 
relief  as  Is  Justified  by  the  facts  stated  in  the  bill,  and  may  fairly  have  been 
considered  within  the  contemplation  of  the  parties  in  the  litigation/' 

The  decree  ordered  by  the  court  awarded  damages.  In  Woodbury 
V.  Marblehead  Water  Co.,  145  Mass.  509,  15  N.  E.  282,  the  action  was 
to  restrain  a  water  company  from  maintaining  its  pipes  on  plaintiff's 
land.  It  appeared  that  the  original  description  of  the  land  taken  was 
not  sufficiently  accurate  for  identification,  but  that,  after  the  bill  was 
filed,  the  company  had  made  a  new  taking  and  filed  a  complete  de- 
scription of  the  land  with  the  exception  that  the  names  of  the  owners 
were  omitted.  Mr.  Justice  Holmes  (now  Mr.  Justice  Holmes  of  the 
Supreme  Court)  held  that  the  injunction  could  not  be  granted,  but  that 
the  bill  might  be  retained  for  the  assessment  of  damages,  if  any,  with 
reference  to  the  injury  before  the  lawful  taking. 

It  is  further  contended  that  under  the  provisions  of  section  723  of 
the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  583)  the  court  had  no 
jurisdiction  to  combine  legal  and  equitable  remedies  and  award  relief 
by  way  of  damages  in  an  action  for  an  injunction.  Section  723,  Rev. 
St.,  provides  as  follows : 

"Suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States  in  any  case  where  a  plain,  adequate,  and  complete  remedy  may  be  had 
at  law." 

It  has  been  repeatedly  decided  that  this  provision  is  merely  declara- 
tory, making  no  alteration  whatever  in  rules  of  equity  on  the  subject 
of  legal  remedies,  but  only  expressing  the  law  which  has  governed 
proceedings  in  equity  since  their  adoption  in  the  courts  of  England. 
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In  Bean  v.  Smith,  2  Mason,  252,  2  Fed.  Cas.  No.  1174,  Mr.  Justice 
Story  said: 

"I  take  this  danse  to  be  merely  affirmative  of  the  general  doctrine  of  courts 
of  equity,  and  in  no  sense  intended  to  narrow  .the  jurisdiction  of  such  courts.*' 

In  Boyce  v.  Grundy,  3  Pet.  210,  213,  7  L.  Ed.  655,  the  Supreme 

Court  said: 

*Thi8  court  has  been  often  called  upon  to  consider  the  sixteenth  section  of 
the  judiciary  act  of  1789  (section  723,  Revised  Statutes),  and  as  often,  either 
expressly  or  by  the  course  of  its  decisions,  has  held  that  it  Is  merely  declara- 
tory, making  no  alteration  whatever  in  the  rules  of  equity  on  the  subject  of 
legal  remedy.  It  is  not  enough  that  there  is  a  remedy  at  law.  It  must  be 
plain  and  adequate,  or,  in  other  words,  as  practical  and  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as  the  remedy  in  equity.** 

In  Whipple  V.  Village  of  Fair  Haven,  63  Vt.  221,  21  Atl.  533,  the 
action  was  to  restrain  the  defendant  from  flooding  the  lands  of  com- 
plainant by  means  of  a  culvert  maintained  by  the  defendant  and  for 
'  damages  caused  by  the  discharge  of  water  upon  complainant's  premis- 
es.  The  court  said : 

'The  defendant  also  claims  that  the  orators  have  an  adequate  remedy  at 
law,  and  therefore  cannot  resort  to  chancery.  The  case  of  Field  v.  West 
Orange,  36  N.  J.  Eq.  118;  37  N.  J.  Bq.  434,  above  referred  to,  which  is  very 
mudi  like  this  case  in  its  facts,  is  fuU  authority  for  granting  the  injunction 
prayed  for ;  and  it  Is  a  familiar  rule  that,  when  a  court  of  chancery  has  juris- 
diction of  a  case  for  one  purpose,  it  will  retain  it  for  all  other  purposes,  and 
dispose  of  the  whole  matter.  And  this  is  a  salutary  rule,  for  it  prevents  liti- 
gaUon,  and  to  that  end  is  for  the  public  good.*' 


We  do  not  find  anything  in  the  authorities  cited  by  the  appellant  in 
conflict  with  the  doctrine  of  these  cases,  and  upon  a  careful  examina- 
tion of  the  facts  of  the  present  case  we  do  not  find  that  they  have  any 
proper  application.  We  are  clearly  of  the  opinion  that  the  remedy  at 
law  would  not  have  been  "as  practical  and  efficient  to  the  ends  of  jus- 
tice and  its  prompt  administration"  as  the  remedy  aflforded  by  the  pro- 
ceedings in  this  case. 

It  is  contended  that  the  corporation  organized  under  the  laws  of 
the  republic  of  Mexico  known  as  La  Sociedad  de  Yrrigacion  y  Tcr- 
renos  de  la  Baja  California  (Sociedad  Anonima),  referred  to  in  the  case 
as  the  "Mexican  Company,"  and  the  several  water  companies,  organiz- 
ed for  the  distribution  of  water,  referred  to  as  "Imperial  Water  Com- 
panies," and  designated  by  number  as  No.  1,  2,  3,  4,  5,  6,  7,  or  8,  as 
the  case  might  be,  were  all  necessary  parties.  It  appears  from  the  tes- 
timony that  the  defendant,  the  California  Development  Company,  was 
organized  under  the  laws  of  the  state  of  New  Jersey  on  April  23, 
1896,  for  the  purpose  of  diverting  water  from  the  Colorado  river  to 
be  supplied  to  a  large  tract  of  land  susceptible  of  irrigs^tion  in  San 
Diego  county,  Cal.,  and  also  to  supply  water  to  a  large  tract  of  land 
likewise  susceptible  of  irrigation  in  the  republic  of  Mexico,  and  ly- 
ing immediately  south  of  the  boundary  line  between  California  and 
the  republic  of  Mexico.  The  construction  of  a  canal  in  accordance 
with  the  purpose  of  the  defendant  corporation  originally  contemplated 
a  diversion  of  the  water  of  the  Colorado  river  at  a  point  in  California 
known  as  "Hanlon's  Heading."    This  was  a  rocky  point  on  the  west 
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bank  reaching  down  to  the  river  where  the  diversion  could  be  placed 
under  control.  The  first  actual  work  of  diversion  was  commenced  in 
October,  1900,  by  George  Chaffey,  an  engineer,  who  entered  into  an 
agreement  with  the  California  Development*  Company,  and  who  un- 
dertook to  divert  the  water  and  construct  the  canals  in  accordance 
with  the  proposed  system  of  that  company.  The  point  of  diversion  se- 
lected and  adopted  by  Chaffey  was  a  short  distance  above  the  inter- 
national boundary  line  in  California  about  a  mile  below  the  rocky  point 
known  as  "Hanlon's  Heading."  The  reason  given  for  this  selection 
and  making  the  diversion  at  that  point  was  the  fact  that: 

**The  water  could  be  secured  quicker  at  tbis  point,  and  Mr.  Chaffey  thought 
that  he  could  control  It  for  a  time,  and  could  secure  water  for  the  settlement 
much  quicker  that  way,  and  cheaper,  and  he  made  a  cut  into  the  river  at  that 
point  for  the  purpose  of  serving  the  settlements  as  quicldy  as  possible  and  as 
cheaply  as  possible." 

It  was  not  intended  to  be  a  permanent  work,  but  "it  was  called  a 
temporary  heading."  From  this  point  of  diversion  by  the  Ime  of  the 
canal  to  the  point  where  the  canal  crossed  into  Mexico  the  distance  was 
about  1,600  feet.  It  was  the  purpose  of  the  defendant  corporation  to 
purchase  the  lands  in  the  republic  of  Mexico,  but  it  was  found  that 
under  the  laws  of  that  Republic  American  citizens  could  not  buy  land 
within  a  certain  prohibited  zone  except  by  special  permission  of  the 
president  of  the  republic  of  Mexico.  Accordingly  there  was  organiz- 
ed the  "Mexican  Company"  having  a  small  capital  stock.  The  ti- 
tle to  the  land  in  Mexico  and  the  channel  of  the  Alamo  river  were  vest- 
ed in  this  Mexican  Company.  All  the  stock  of  the  company,  with  the 
knowledge  of  the  authorities  of  Mexico,  was  owned  by  the  California 
Development  Company,  and  the  directors  of  the  Mexican  Company 
being  all  American  citizens,  there  being,  however,  a  Mexican  citizen, 
a  resident  of  Los  Angeles,  retained  by  requirement  as  secretary,  and 
on  whom  all  papers  were  served  by  the  Mexican  government.  The 
charter  of  the  Alexican  Company  provided  that  the  principal  place  of 
business  and  the  place  where  the  annual  election  was  to  be  held  was 
Mexicala,  in  Mexico,  just  across  the  boundary  line  from  Calexico,  in 
California. 

There  was  introduced  in  evidence  a  message  from  the  President  of 
the  United  States  addressed  to  the  Senate  and  House  of  Representa- 
tives relative  to  the  threatened  destruction  by  the  overflow  of  the  Col- 
orado river  into  the  sink  or  depression  known  as  the  Imperial  Valley 
or  Salton  Sink  Region  dated,  January  12,  1907.  Attached  to  the  mes- 
sage are  a  number  of  papers,  including  a  statement  made  by  Edwin 
A.  Meserve,  attorney  for  the  California  Development  Company,  which 
contains  the  following: 

"About  this  time,  the  California  Development  Company,  in  the  name  of  the 
Mexican  Company,  was  granted  by  the  republic  of  Mexico  a  concession  by 
which  it  was  permitted  to  take  10,000  second-feet  of  water  from  the  Colorado 
river,  in  Mexico,  with  the  right  to  carry  one^half  of  that  water  and  such  water 
as  was  delivered  to  it  at  the  boundary  line  by  the  California  Development  Com' 
pany,  back  into  the  United  States;  the  other  one-half  of  all  such  waters  to  be 
devoted  primarily  to  the  irrigation  of  lands  in  Lower  California,  with  permis- 
sion, however,  to  carry  into  California  all  of  that  one-half  of  the  water  which 
was  not  needed  for  use  in  Mexico.     The  California  Development  Company,  by 
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acquiring  the  title  to  the  lands  at  Hanlons,  had  acquired  the  only  site  for 
controlling  headgates  on  the  river  below  what  is  now  known  as  the  Laguua 
dam.  The  site  also  controls  what  might  be  called  or  termed  the  gateway  for 
the  carrying  of  waters  into  Mexico  and  through  Mexico  again  into  the  United 
States.  By  the  terms  of  the  coilcession  from  the  Mexican  government  to  the 
Mexico  Company  it  was  provided  that  no  intake  connecting  with  the  Colorado 
river  should  be  constructed  in  Mexico  until  the  plans  for  all  proposed  struc- 
tures were  first  ai^roved  by  the  proper  engineering  authorities  of  Mexico/' 

The  time  referred  to  in  this  statement  appears  to  be  the  year  1903, 
when  a  shortage  of  water  occurred,  and  the  California  Development 
Company  found  itself  obligated  to  furnish  to  the  settlers  of  the  val- 
ley more  water  than  the  canal  heading  would  take  in,  and  consequent- 
ly a  second  intake  from  the  river  to  the  canal  was  cut  in  the  spring 
of  1904,  just  below  the  boundary  line  in  Mexico.    C.  R.  Rockwood,  an 
engineer,  was  a  witness  on  behalf  of  the  defendant  upon  the  trial  of 
the  case.    From  his  testimony  and  that  of  others  it  appeared  that  he 
was  one  of  the  parties  who  organized  the  California  Development  Com- 
pany;   that  he  discovered  from  preliminary  investigations  made  in 
May,  1892,  that  there  was  a  very  large  body  of  fertile  land  lying  to 
the  west  and  north  of  the  Colorado  river,  the  extent  of  which  he  after- 
wards determined  to  be  in  the  neighborhood  of  half  a  million  acres, 
situated  in  the  state  of  California,  and  probably  an  equal' acreage  in 
Lower  California,  Mexico ;  that  the  entire  body  of  land  was  of  a  very 
.  arid  nature,  but  rich  in  its  soil,  and  probably  would  be  very  productive 
under  irrigation,  and  his  survey  showed  that  the  waters  of  the  Colora- 
do river  could  be  distributed  upon  the  land.    He  estimated  that  of  a 
total  acreage  of  something  over  2,000,000  under  the  line  of  gravity 
flow  from  the  canal  heading  50  per  cent,  of  this  land  would  probably 
be  available  for  agriculture.     In  its  climatic  conditions  the  country 
was  very  hot  in  stmimer.    The  annual  rainfall  he  discovered  from  an 
investigation  of  the  records  was  very  light.     The  amount  of  water 
required  for  irrigation  would  be  a  maximum.     According  to  his  es- 
timate made  at  the  time,  he  believed  that  a  quantity  of  water  equal  to 
four  acre  feet  per  annum  for  the  entire  1,000,000  acres,  or  4,000,000 
acre  feet,  would  be  required  during  the  year  for  the  irrigation  of  the 
tract  in  Imperial  Valley.    This  valley  is  immediately  north  of  the  in- 
ternational boundary  line,  and  forms  part  of  the  Salton  Basin  in  Cali- 
fornia.    Reports  were  made  to  a  corporation  for  which  the  witness 
Rockwood  was  then  working,  but  the  project  for  an  irrigation  enter- 
prise failed  and  went  to  the  wall  for  the  time  being.     During  1895 
he  took  up  the  project  again,  and  associated  with  himself  various  in- 
dividuals, and  the  result  of  it  was  the  formation  of  the  California  De- 
velopment Company  in  1896.     He  and  his  associates  then  undertook 
the  work  of  promotion.    In  order  to  do  that,  they  entered  into  a  con- 
tract for  the  purchase  of  350,000  acres  of  land  in  Mexico,  extending 
from  the  Colorado  river  through  to  the  Cocopah  Mountains  on  the 
west,  and  from  the  international  boundary  line  between  the  river  and 
Mexico  to  a  line  far  enough  south  to  include  the  350,000  acres.    This 
contract  was  afterwards  cut  down  to  100,000  acres,  and  with  this  as 
a  basis  they  undertook  the  capitalization  of  the  company ;  but  for  vari- 
ous reasons  they  were  unable  to  secure  funds  for  the  actual  construc- 
tion of  the  work  until  the  year  1900.    The  work  referred  to  related  to 


228  07  C.  C.  A.  RBP0BT8. 

the  diversion  of  the  water  from  the  Colorado  river  for  the  purpose  of 
irrigating  the  lands  embraced  in  the  project.  He  intended  to  conduct 
the  water  from  the  river  to  a  distance  of  about  14  miles  by  construct- 
ing a  canal  at  a  point  where  it  would  be  carried  into  what  is  now  known 
as  the  Alamo  river.  The  Alamo  river  is  a  stream  flowing  in  the  direc- 
tion of  the  Salton  Sink.  From  the  point  where  the  canal  would  connect 
with  the  river  the  water  would  flow  to  the  west,  northwest,  and  across 
the  international  line  into  California.  It  was  to  cross  the  international 
boundary  line  at  a  point  about  seven  miles  east  of  what  was  afterwards 
known  as  Calexico.  At  this  point  it  was  the  intention  to  put  in  di- 
version works  across  the  Alamo  to.  raise  the  water  to  the  ground  sur- 
face for  distribution  in  California.  It  was  originally  intended  to  car- 
ry the  water  from  Hanlon's  Heading  above  the  first  intake  on  the  Colo- 
rado river  to  a  point  on  the  Southern  Pacific  Railroad  designated  as 
Coachella.  This  point  is  west  of  the  Salton  Sink.  The  distance  by  the 
line  of  the  canal  between  these  points  was  estimated  to  be  about  150 
miles.  The  distance  from  Hanlon's  Heading  to  the  point  of  diversion 
at  the  international  line  east  of  Calexico  would  be  about  49  miles  by 
the  road,  and  by  the  line  of  the  canal,  following  the  crooks  and  bends 
of  the  Alamo  river,  about  85  miles.  The  Alamo  river  was  to  be  util- 
ized as  a  part  of  the  canal.  The  witness  testified  that  the  canal  flowed 
along  the  channel  of  the  Alamo  river  for  a  distance  of  60  miles.  In 
carrying  out  the  scheme  of  the  California  Development  Company  to 
construct  a  system  of  canals  for  the  distribution  of  the  water  diverted 
by  it  from  the  Colorado  river,  it  entered  into  a  contract  with  the  Mexi- 
can Company  on  December  28, 1900,  as  follows : 

**This  Indenture,  made  and  entered  Into  this  28th  day  of  December,  1900,  by 
and  between  the  California  Development  Company,  a  corporatlcm,  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
Jersey,  one  of  the  United  States,  party  of  the  first  part,  and  La  Sociedad  de 
Yrrigacion  y  Terrenos  de  la  Baja  California  (Sociedad  Anonima),  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the  re- 
public of  Mexico,  party  of  the  second  part,  witnesseth,  that: 

''Whereas,  party  of  the  first  part  is  the  owner  of  a  certain  tract  of  land 
situated  in  the  county  of  San  Diego,  state  of  California,  and  particularly  de- 
scribed as  follows,  namely:  Lots  three  (3)  and  four  (4),  of  section  twenty-five 
(25),  and  the  southeast  quarter  of  section  twenty-six  (26),  and  lots  one  (1),  two 
(2),  three  (3),  and  five  (5),  and  the  northwest  quarter  of  the  northeast  quarter 
of  section  thirty-five  (35) ;  and  lot  one  (1)  of  section  thirty-six  (36)  in  township 
sixteen  (16)  south,  range  twenty-one  (21)  east,  San  Bernardino  Base  and  Merid- 
ian, containing  318.51  acres  of  land,  more  or  less,  according  to  the  United 
States  government  survey ;  and, 

"Whereas,  the  first  party  has  appropriated  and  is  the  owner  of  a  large 
amount  of  the  waters  of  the  Colorado  river,  and  is  engaged  in  the  diversion  of 
said  waters  from  said  Ck)lorado  river  upon  the  lands  so  owned  by  party  of  the 
first  part  aforesaid,  and  is  engaged  in  the  construction  of  head-works  and  a 
canal  upon  said  land,  for  the  purpose  of  diverting  said  waters,  and  is  engaged 
in  the  construction  of  an  irrigation  system,  and  a  system  of  canals  whereby 
the  waters  of  the  Colorado  river  so  diverted  upon  the  said  land  of  first  party 
as  hereinbefore  alleged,  may  be  used  for  the  irrigation  of  large  tracts  of  land 
in  Lower  Culifomia,  republic  of  Mexico,  and  In  the  state  of  California,  United 
States  of  America;  and, 

"Whereas,  said  party  of  the  second  part  is  the  owner  of  a  tract  of  land  coo:- 
talning  about  one  hundred  thousand  (100,(X)0)  acres,  situated  in  Lower  Cali- 
fornia, r^imbllc  of  Mexico,  a  portion  of  which  said  tract  of  land  Is  situated 
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adjoining  and  Immediately  south  of  the  International  boundary  line  between 
the  tFnlted  States  of  America  and  the  republic  of  Mexico ;  and, 

"Whereas,  the  Irrigation  system  and  system  of  canals  so  being  constructed 
by  party  of  the  first  part  crosses  said  international  line  from  a  point  upon  the 
land  so  owned  by  party  of  the  first  part,  to  a  point  upon  the  land  so  owned  by 
party  of  the  second  part ;  and, 

**Whereas,  the  proposed  extension  of  said  canals  and  Irrigation  system  ex- 
taids  through  and  across  the  lands  of  party  of  the  second  part  In  a  generally 
southwesterly  direction,  and  then  In  a  generally  northwesterly  direction  across 
the  lands  of  party  of  the  second  part  to  various  points  upon  said  interna- 
tional boundary  line,  from  which  lands  in  California,  United  States  of  America, 
can  be  irrigated,  and  also  extends  to  other  points  upon  the  land  of  second 
party  from  which  the  said  land  of  second  party  and  other  lands  in  Lower  Cali- 
fornia, republic  of  Mexico,  can  be  irrigated ;  and, 

"Whereas,  party  of  the  second  part  has  entered  into  a  certain  contract  with 
Imperial  Water  Company  No.  1,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  California,  United  States  of  America, 
whereby  party  of  the  second  part  agrees  to  deliver  to  said  Imperial  Water 
Company  No.  1,  at  a  point  upon  said  international  line  a  certain  amount  of 
water;  and, 

''Whereas,  party  of  the  second  part  contemplates  entering  Into  additional 
contracts  with  other  water  companies  already  formed  or  to  be  formed  in  the 
state  of  California,  for  the  purpose  of  delivering  to  said  water  companies  a 
large  amount  of  water  for  the  purpose  of  irrigating  certain  tracts  of  land 
situated  in  the  state  of  California,  which  are  irrigable  from  the  proposed 
system  and  system  of  canals  so  to  be  constructed  by  parly  of  the  first  part  as 
hereinbefore  stated;  and, 

"Whereas,  party  of  the  second  part  desires  to  obtain  water  for  the  purpose 
of  complying  with  the  contract  so  entered  into  between  it  (party  of  the  second 
part)  and  said  Imperial  Water  Company  No.  1,  and  desires  to  obtain  water 
for  the  purpose  of  complying  with  the  contracts  so  proposed  to  be  entered  into 
between  party  of  the  second  part  and  said  corporations  already  Incorporated 
in  the  state  of  California,  and  said  corporations  proposed  to  be  incorporated 
in  the  state  of  California ;  and, 

"Whereas,  party  of  the  second  part  desires  to  obtain  a  supply  of  water  for 
the  purpose  of  irrigating  the  lands  so  belonging  to  party  of  the  second  part 
as  aforesaid ;  and, 

"Whereas,  party  of  the  second  part  desires  to  obtain  water  for  the  purpose  of 
furnishing  the  same  for  the  irrigation  of  other  lands  situated  In  Lower  Cali- 
fornia, republic  of  Mexico;  and, 

"Whereas,  under  the  contract  so  entered  into  between  party  of  the  second 
part,  and  said  Imperial  Water  Company  No.  1,  said  Imperial  Water  Company 
yo,  1  has  granted  to  party  of  the  second  part  the  right  to  sell  all  of  the  water 
stock  of  it  (Imperial  Water  Company  No.  1) ;  and, 

"W^hereas,  party  of  the  second  part  proposes  to  obtain  similar  contracts 
from  other  California  corporations  formed  or  to  be  formed; 

"Now,  therefore,  in  consideration  of  the  obligations  hereinafter  Imposed 
upon  party  of  the  second  part,  party  of  the  first  part  hereby  agrees: 

"I.  To  build  a  system  of  canals  from  the  point  upon  the  lands  of  party  of 
the  first  part,  where  said  water  is  to  be  delivered  from  said  Colorado  river  to 
and  across  said  International  line  and  across  the  lands  of  party  of  the  second 
part  to  other  points  upon  said  international  line  from  which  large  tracts  of 
lands  situated  in  the  state  of  California,  United  States  of  America,  can  be  ir- 
rigated ;  and  also  a  system  of  canals  from  said  point  upon  the  Colorado  river 
where  said  water  is  to  be  diverted  from  which  the  lands  of  party  of  the  second 
part  and  other  lands  situated  in  Lower  CTalifornia,  republic  of  Mexico,  can  be 
hrrlgated. 

"II.  Party  of  the  first  part  further  agrees  to  perpetually  deliver  to  party 
of  the  second  part  a  sufficient  amount  of  the  water  so  appropriated,  owned 
and  diverted,  or  to  be  in  the  future  appropriated  or  diverted  by  party  of  the 
first  part  from  the  Colorado  river,  to  enable  party  of  the  second  part  to  fur- 
nish water  for  the  irrigation  of  the  lands  situated  in  Lower  California,  re- 
poblic  of  Mexico,  and  state  of  California,  United  States  of  America,  which 
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are  irrigable  by  grarlty  from  the  system  of  canals  and  irrigating  system  so  to 
be  constructed.  Said  waters  so  to  l)e  delivered  by  said  system  of  canals  to 
form  an  irrigation  system  for  tlie  purpose  of  irrigating  lands  situated  in  Cali- 
fornia, United  States  of  America,  and  in  Lower  California,  republic  of  Mexico, 
which  are  irrigable  from  the  Colorado  river  by  gravity.  Said  agreement  to 
deliver  said  waters  is  made  subject  to  and  dependent  upon  the  following  con- 
ditions, namely: 

"(1)  No  contract  made  or  to  be  made  whereby  party  of  the  second  part  has 
agreed  or  in  the  future  shall  or  will  agree  to  grant,  transfer,  deliver,  or  in  any 
manner  convey  the  right  to  use  any  of  said  waters  to  any  person  or  corpora- 
tion shall,  by  reason  of  priority  in  date,  or  any  other  reason,  give  to  such  per- 
son or  corporation  any  prior  or  superior  right  over  any  other  person  or  cor- 
poration who  shall  in  any  manner  acquire  from  second  party  the  right  to  use 
any  portion  of  said  waters. 

**(2)  Party  of  the  first  part  shall  not  be  responsible  for  a  failure  to  deliver 
the  water  hereby  agreed  to  be  delivered  from  any  cause  beyond  its  control, 
but  party  of  the  first  part  shall  use  due  diligence  in  protecting  the  sjrstem  of 
canals  so  to  be  constructed  by  it  as  aforesaid,  and  in  restoring  and  maintain- 
ing the  flow  of  water  therein. 

"III.  Party  of  the  first  part  further  agrees  that  it  will  keep  said  canals 
so  to  be  constructed  by  it,  as  aforesaid,  in  repair  at  its  own  cost  and  exi)euse, 
and  that  it  will  enlarge  the  same  from  time  to  time  as  may  be  necessary  for 
the  purpose  of  complying  with  the  provisions  of  this  agreement. 

"IV.  In  consideration  of  the  obligations  herein  incurred  by  party  of  the 
first  part,  party  of  the  second  part  hereby  grants,  assigns  and  transfers  to 
party  of  the  first  part  all  right  which  it,  party  of  the  second  part,  has  in 
and  to  the  stock  of  said  Imperial  Water  Company  No.  1,  and  all  right  which 
it  has  to  receive  any  of  the  moneys  which  would  otherwise  be  due  and  pay- 
able to  party  of  the  second  part  under  said  contract  with  said  Imperial  "V\;a- 
ter  Company  No.  1,  from  the  sale  of  the  stock  of  said  Imperial  Water  Com- 
pany No.  1.  Second  party  further  agrees  that  it  will  make  like  assignments 
in  the  future  of  all  rights  which  it  may  acquire  under  contracts  similar  to 
said  contract  with  Imperial  Water  Company  No.  1,  which  it  may  make  witli 
other  water  companies  in  the  state  of  California  for  the  sale  of  the  stock  of 
said  companies,  or  the  proceeds  to  l>e  derived  therefrom. 

**In  witness  whereof,  party  of  the  first  part  has  caused  its  corporate  name 
and  seal  to  be  hereunto  afiixed  by  its  president  and  secretary,  thereunto  duly 
authorized  by  resolution  of  its  board  of  directors;    and, 

*'ln  witness  whereof,  party  of  the  second  part  has  caused  its  corporate 
mime  and  seal  to  be  hereunto  affixed  by  its  vice-president  and  secretary, 
thereunto  duly  authorized  by  resolution  of  its  l)oard  of  directors. 

"Executed  in  duplicate  the  day  and  year  first  above  written." 

[Signed  by  the  parties  to  the  instrument] 

With  respect  to  the  relation  of  the  California  Development  Compa- 
ny to  the  several  so-called  **Mutual  Water  Companies^"  organized  un- 
der the  laws  of  the  state  of  California,  it  appears  from  the  testimony 
that  of  the  eight  companies  only  six  developed  into  active  organiza- 
tions, namely,  Imperial  Water  Companies,  Numbered  1,  4,  5,  6,  7,  and 
8.  No.  2  was  merged  with  No.  4,  and  No.  3  never  became  active.  In 
an  agreement  entered  into  between  the  Mexican  Company  (referred  to 
in  the  agreement  as  party  of  the  first  part)  and  Imperial  Water  Com- 
pany No.  1  (referred  to  as  party  of  the  second  part)  and  the  Califor- 
nia Development  Company  (referred  to  as  party  of  the  third  part), 
dated  July  24,  1901,  the  agreement  of  December  28, 1900,  between  the 
California  Development  Company  and  the  Mexican  Company  is  re- 
ferred to  and  made  a  part  of  the  agreement  between  the  Mexican  Com- 
pany and  the  Water  Company  and  the  California  Development  Com- 
pany.   The  agreement  provides  among  other  things  as  follows : 
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*'yiL  Third  party  hereby  agrees  that  it  will  constmct  and  maintain  a  main 
canal  commen<dns  at  the  point  npon  said  international  boundary  line  where 
said  water  Is  to  be  delivered  to  second  party,  and  continning  from  said  point  of 
commencement,  through  the  lands  described  in  the  articles  of  incorporation 
of  second  party;  said  canal  to  be  of  sufficient  capacity,  either  in  its  original 
construction  or  through  subsequent  enlargements,  made  from  time  to  time  by 
third  party,  at  its  own  cost  and  expense,  to  convey  an  amount  of  water  suffi- 
deut  at  all  times  for  the  irrigation  of  the  lands  owned  or  located  by  the  stock- 
holders of  second  party,  and  being  an  amount  in  the  aggregate  not  less  than 
safBdent  to  furnish  four  acre-feet  of  water  per  annum  for  each  outstanding 
share  of  stock  of  second  party.  Said  canal  to  be  owned  and  maintained  by 
third  party,  and  third  party  to  have  the  exclusive  right  to  navigate  said 
canal,  and  to  develop  and  use  all  power  that  may  be  developed  from  the  waters 
flowing  therein.  Third  party  further  agrees  to  convey  the  water  to  be  deliv- 
ered by  first  party  to  second  party  thereunder,  through  said  canal  to  the  lateral 
ditches  to  be  constructed  by  it  as  hereinafter  provided. 

**VIII.  In  the  event  that  third  party  shall  fail  to  construct  or  maintain  the 
main  canal  herein  agreed  to  be  constructed  by  it,  or  to  convey  and  deliver  the 
water  agreed  by  third  party  to  be  conveyed  through  said  canal  to  the  lateral 
ditches  to  be  constructed  by  third  party  as  hereinafter  provided,  then  the  sec- 
ond party  shall  have  the  right  to  enter  upon  said  canal,  and  to  make  such  ad- 
ditions and  repairs  thereto  and  changes  therein  as  may  be  necessary  in  order 
that  said  canal  shall  have  a  capacity  sufficient  for  the  conveyance  of  the  water 
to  be  conveyed  therein  hereunder,  and  second  party  shall  have  the  right  to  con- 
vey the  water  through  said  canal,  from  the  international  line  to  said  lateral 
ditches  and  the  cost  of  such  additions  and  changes  in  said  canals,  and  the  ex- 
pense of  the  conveyance  of  said  water  through  the  same  shall  be  a  claim 
against  third  party  to  be  recovered  by  second  party  from  it  by  suit,  if  neces- 
sary. 

"IX.  Third  party  further  agrees  to  construct  a  system  of  distributing 
ditches,  together  with  all  necessary  gates  and  water  weirs  for  second  party 
from  said  canal  so  as  to  be  constructed  by  it,  as  aforesaid,  in  such  manner  as 
to  convey  the  waters  from  said  canal  to  a  point  upon  each  governmental  sub- 
division of  160  acres  of  land,  from  which  it  is  practicable  to  irrigate  the  same, 
except  as  hereinafter  provided,  except  that  where  the  amount  of  land  Included 
in  any  original  entry  of  any  stockholder  of  second  party  exceeds  160  acres, 
then  such  water  shall  only  be  conveyed  to  such  point  upon  the  land  included 
in  such  original  entry;  such  distributing  ditches  to  be  thereafter  owned  and 
maintained  by  second  party.  ESach  and  all  lateral  ditch  or  ditches,  as  soon 
as  completed,  to  be  turned  over  to  second  party  and  to  be  thereafter  owned, 
possessed,  controlled  and  maintained  ty  it. 

"Said  lateral  ditches  to  be  constructed  wherever  necessary  to  irrigate  the 
lands  owned  or  located  by  the  stockholders  of  second  party,  and  to  be  either 
as  originally  constructed,  or  by  subsequent  enlargement,  of  ample  size  to  con- 
vey to  the  stockholders  of  second  party  an  amount  of  water  equal  to  two- 
thirds  of  one  (1)  acre-foot  per  month  for  each  share  of  stock  of  second  party 
owned  by  them ;  Provided,  that  if  any  of  the  stock  of  second  party  shall  have 
been  sold  by  third  party,  and  located  upon  any  tract  of  land,  which  cannot  at 
an  expense  of  more  than  double  the  average  cost  of  the  construction  of  said 
lateral  ditches,  be  irrigated  by  gravity  from  said  lateral  ditches,  then  third 
party  at  its  option,  may  refund  to  the  owner  of  the  stock,  which  has  been 
located  upon  said  tract  of  land  which  cannot  be  irrigated  as  aforesaid,  an 
amount  of  money  for  each  share  of  stock  located  upon  such  land,  which  to- 
gether with  any  balance  then  due  to  third  party  upon  such  stock  shall  equal 
the  price  at  which  third  party  is  then  selling  such  sto<^,  and  that  upon  making 
such  payment,  such  stock  shall  thereupon  be  assigned  to  third  party,  and  that 
by  tendering  said  amount,  third  party  shall  be  relieved  from  all  obligation 
to  construct  such  lateral  ditches  in  such  manner  as  to  enable  the  owner  of 
su^  land  to  irrigate  the  same  therefrom. 

"XIII.  ♦  ♦  ♦  That  the  main  canal  and  system  of  lateral  ditches  to  be 
constructed  by  third  party  hereunder  shall  be  in  operation  by  the  first  of 
January,  1902." 
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An  agreement  was  entered  into  between  the  California  Development 
Company  and  the  Mexican  Company  and  each  of  the  other  water  com- 
panies in  substantially  the  same  terms  as  that  with  the  Imperial  Wa- 
ter Company  No.  1.  In  the  course  of  the  hearing  it  was  admitted  by 
counsel  for  the  California  Development  Company  that  that  company 
incorporated  the  subsidiary  water  companies  and  made  the  contracts 
with  them,  and  controlled  them  by  its  power  over  the  stock.  The  di- 
version of  water  from  the  Colorado  river  was  made  through  three  in- 
takes, one  in  California,  and  the  other  two  in  Lower  California  or 
Mexico.  Intake  No.  1  was  commenced  in  October,  1900.  The  first 
water  distributed  or  used  for  irrigation  was  drawn  through  this  intake 
and  carried  by  canal  and  the  channel  of  the  Alamo  river  through  Mex- 
ican territory  back  to  the  international  boundary  line  in  the  neighbor- 
hood of  Calexico,  where  the  first  water  was  delivered  to  the  water  com- 
panies in  California  about  June  15,  1901.  Intake  No.  2  was  construct- 
ed in  1904,  and  was  located  just  below  the  boundary  line  in  Lower  Cali- 
fornia or  Mexico.  Intake  No.  3  was  completed  October  6,  1904,  and 
was  located  about  four  miles  below  the  boundary  line,  and,  like  in- 
take No.  2,  was  in  Lower  California  or  Mexico. 

The  witness  C.  R.  Rockwood  testified  that  the  reason  for  cutting 
intake  No.  2  was  purely  political ;  that  the  right  to  take  water  from 
the  Colorado  river  in  the  United  States  had  been  attacked  by  the  rec- 
lamation engineers.    The  witness  says : 

"We  then  obtained  concessions  from  Mexico  which  gave  ns  the  right  to  take 
water  on  Mexican  soU  from  the  river." 

George  C.  Sexsmith,  a  witness  called  on  behalf  of  the  defendant, 
testified  that  from  1901  up  to  July,  1906,  he  was  in  the  employ  of  the 
California  Development  Company  with  the  exception  of  about  six 
weeks.  He  worked  on  the  Mexican  end  of  the  irrigation  proposition 
as  a  sort  of  foreman.  He  was  also  employed  in  dredging  near  the  up- 
per heading  trying  to  keep  the  canal  open.  His  instructions  were  to 
keep  the  canal  open  if  possible,  but  it  silted  up  as  fast  as  the  silt  could 
be  removed.  The  machines  employed  were  a  dipper  dredge  and  a  hy- 
draulic dredge;  but  with  these  two  dredges  he  was  not  able  to  keep 
the  canal  free  and  open,  so  a  by-pass  was  cut  around  the  Chaffey  gate 
to  get  more  water  into  the  canal.  But  even  with  the  by-pass  there  was 
a  shortage  of  water  in  the  canal  at  the  extreme  low  stage  of  the  river. 
They  closed  up  the  by-pass  when  floods  came  down  the  river.  It  was 
opened  three  times  and  closed  each  time.  During  the  times  of  flood 
tne  water  was  taken  into  the  canal  through  the  Chaffey  gate,  but  the 
canal  silted  up  from  the  Chaffey  gate  to  the  river.  Then  a  second  in- 
take was  cut  just  below  the  boundary  line,  and  that  was  used  from  2 
to  2^  years.  The  canal  was  again  almost  entirely  closed  with  silt 
when  the  third  intake  was  cut.  The  point  of  diversion  of  the  third  in- 
take was  selected  because  they  could  get  water  through  there  and  in- 
crease the  water  supply  more  readily  than  at  any  other  point.  The 
shortest  distance  between  the  river  and  the  canal  was  at  that  point.  It 
was  simply  a  matter  of  removing  the  material.  They  were  figuring 
on  the  shortest  distance  between  the  two  points.  It  does  not  appear 
from  any  of  this  evidence  that  any  provision  was  made  at  either  of 
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these  intakes  for  the  reg^ation  or  control  of  the  water  drawn  through 
them  into  the  canal.  In  the  latter  part  of  June  or  the  early  part  of  Ju- 
ly, 1904,  before  making  this  connection  (between  the  river  and  the 
canal  through  intake  No.  3),  Mr.  Rockwood  stated  to  Mr.  Heber,  the 
president  of  the  company  (California  Development  Company),  that,  if 
he  was  furnished  with  lumber  with  which  to  build  a  controlling  gate 
one  month  before  the  time  when  floods  were  to  be  expected,  he  would 
not  have  to  close  the  intake  even  in  the  winter  season.  This  Mr.  Heber 
promised  he  would  furnish,  expecting  to  be  able  to  do  so,  but  the  finan- 
cial condition  of  the  company  continued  to  be  such  that  he  was  never 
able  to  furnish  the  material  for  this  temporary  structure.  This  lower 
intake  silted  up  once,  and  had  to  be  dredged  m  order  to  keep  the  wa- 
ter flowing  therethrough.  The  floods  in  the  fall  of  1904  came  earlier 
than  usual,  with  the  result  that  the  opening  at  this  third  intake  began 
to  wash  and  the  inflow  to  increase,  and  from  that  day  until  the  close 
of  1906  the  condition  continued  to  grow  worse.  By  the  middle  of 
December,  1904,  sufficient  water  was  going  into  the  canal  through  this 
lower  intake  to  pass  into  the  New  river  and  on  through  the  New  river 
into  the  Salton  Sink,  starting  what  has  since  been  known  as  the  Salton 
Sea.  The  current  of  water  flowing  into  the  lower  intake  commenced 
to  cut  or  wash  some  time  in  February  or  March,  1905,  and  while  there 
is  testimony  that  water  began  to  accumulate  in  the  Salton  Siqk  as  early 
as  November  or  December,  1904,  the  flooding  of  Salton  Basin  which 
is  the  cause  of  the  present  action  began  about  the  time  of  the  washing 
and  breaking  of  the  bank  of  the  lower  intake. 

The  California  Development  Company  was  beyond  question  in  con- 
trol of  the  entire  work  of  diverting  the  water  from  the  river  for  this 
irrigation  system.  It  was  so  provided  in  its  contract  with  the  Mexican 
Company  and  was  reaffirmed  in  the  contracts  with  the  Mutual  Water 
Companies.  The  Mexican  Company,  if  it  acted  at  all,  was  a  mere  form- 
al instrument  or  agent,  acting  for  and  under  the  direction  of  the  Cali- 
fornia Development  Company.  It  was  a  creature  of  the  latter  compa- 
ny, and  the  employes  who  did  the  work  testified  that  they  were  employ- 
ed by  the  latter  company.  If  it  was  technically  otherwise,  they  do  not 
appear  to  have  known  anything  about  it.  But  the  important  fact  is 
that  the  California  Development  Company  furnished  the  means,  sur- 
veyed the  canals,  made  the  diversions  from  the  river  to  the  canals,  and 
was  the  principal  party  in  carrying  forward  the  scheme.  It  was  there- 
fore charged  with  the  duty  of  maintaining  the  intakes  in  such  condi- 
tion that  water  flowing  through  should  not  carry  away  the  banks,  and, 
admitting  a  flood,  destroy  the  property  of  others.  But  it  is  claimed 
with  respect  to  the  Mutual  Water  Companies  that  they  became  inde- 
pendent by  the  sale  of  the  stock  of  the  companies  to  the  settlers.  Ad- 
mitting this  to  be  true,  it  does  not  appear  that  the  water  companies  had 
any  control  over  the  diversion  of  the  water  from  the  Colorado  river, 
and  it  is  this  fact  that  primarily  determines  whether  they  or  the  Mexi- 
can Company  were  necessary  parties  to  this  action.  The  question  is : 
Who  was  responsible  for  the  diversion  of  the  waters  from  the  Colora- 
do river  to  the  damage  of  the  complainant?  The  testimony  answers 
that  question  beyond  a  doubt.     It  was  the  California  Development 
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Company  and  neither  the  Mexican  Company  nor  the  Mutual  Water 
Companies  were  therefore  necessary  parties  to  this  action. 

It  is  objected  that  the  court  had  no  jurisdiction  to  compel  the  de- 
fendants to  construct  headgates  in  the  republic  of  Mexico  for  the  rea- 
son that  the  defendant  would  not  have  been  permitted  by  the  laws  of 
Mexico  to  construct  such  headgates  until  the  plans  for  such  structures 
had  been  approved  by  the  proper  engineering  authority  of  Mexico. 
The  answer  to  this  objection  is  the  fact  shown  by  the  evidence  that  the 
only  site  for  controlling  headgates  on  the  river  below  what  is  known 
as  the  Lag^na  dam,  above  Yuma,  is  at  Hanlon*s  Heading,  in  Califor- 
nia. This  point  was  originally  selected  for  that  purpose  and  the  title  to 
the  land  for  such  headworks  was  acquired  by  the  California  Develop- 
ment Company.  "This  site,"  said  Mr.  Meserve,  in  his  statement  at- 
tached to  the  President's  message,  "also  controls  what  might  be  called 
or  termed  the  gateway  for  the  carrying  of  waters  into  Mexico,  and 
through  Mexico  again  into  the  United  States."  This  statement  is  ful- 
ly confirmed  by  the  evidence  we  find  in  the  record.  The  decree  does  not 
compel  the  defendant  to  construct  headgates  in  Mexico.  The  flow  of 
the  river  into  the  Salton  Sink  was  finally  placed  under  control  in  Feb- 
ruary, 1907,  but  this  was  done  by  placing  permanent  dams  across  the 
breaks  in  the  river  bank,  with  a  concrete  heading  in  the  canal  about 
eight  or  nine  miles  below  Yuma,  and  this  appears  to  be  the  only  per- 
manent and  effective  control  that  can  be  placed  upon  the  rivet  below 
the  international  boundary  line.  There  is  no  evidence  that  the  con- 
sent of  the  republic  of  Mexico  was  necessary  or  ever  obtained  or  ask- 
ed for  the  building  of  these  dams  or  the  placing  of  the  concrete  head- 
ing. 

It  is  further  objected  that  the  court  had  no  jurisdiction  to  decree  an 
injunction  in  effect  abating  a  nuisance  caused  by  the  construction  of 
intakes  in  the  republic  of  Mexico,  and  it  is  claimed  that  there  is  a  rule 
supporting  this  objection  to  the  effect  that  a  court  of  equity  can  never 
compel  a  defendant  to  do  anything  which  is  not  capable  of  being  phys- 
ically done  within  the  territorial  jurisdiction  of  the  court.  This  rule  un- 
doubtedly obtains  where  the  property  injured  is  itself  outside  the  ju- 
risdiction of  the  court,  which  was  the  case  in  Northern  Indiana  R.  Co. 
V.  Michigan  Cent.  R.  Co.,  56  U.  S.  232,  14  L.  Ed.  674,  cited  by  appel- 
lant. In  that  case  the  action  was  brought  in  the  United  States  Circuit 
Court  for  the  District  of  Michigan.  Relief  was  prayed  for  an  injury 
threatened  or  done  to  complainant's  real  estate  in  Indiana,  and  to  its 
franchise  which  was  inseparably  connected  with  the  realty  in  that  state. 
The  Supreme  Court  held  that  the  Circuit  Court  in  Michigan  was  with- 
out jurisdiction  to  protect  property  in  Indiana.  The  same  situation 
was  found  in  Mississippi  &  Missouri  R.  Co.  v.  Ward,  67  U.  S.  485, 
17  L.  Ed.  311.  In  that  case  the  action  was  brought  in  the  District 
Court  of  the  United  States  for  the  District  of  Iowa.  The  bill  charged 
the  defendant  with  having  created  a  nuisance  by  erecting  a  bridge 
across  the  Mississippi  river  at  Rock  Island.  The  complainant  was  part 
owner  of  three  steamboats,  and  commanded  one  of  them.  These  boats 
were  accustomed  to  pass  through  the  draw  of  this  bridge  in  navigating 
the  Mississippi  river.     It  was  alleged  that  the  boats  were  mucli  in- 
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jured  and  delayed  by  the  bridge,  which  it  was  charged  was  a  great  ob- 
struction to  navigation.  The  Illinois  draw  passage  embraced  the  main 
channel  of  the  river,  and  it  was  through  this  passage  that  steamboats 
had  at  all  times  navigated,  and  it  was  in  the  Illinois  draw  that  the  com- 
plainant's boats  sustained  the  injury  alleged  in  the  complaint  as  special 
damage.  The  complainant  was  therefor  suffering  an  injury  to  his 
property  by  reason  of  an  obstruction  in  the  river  in  that  state,  and  he 
brought  suit  in  Iowa  for  the  abatement  of  the  bridge  as  a  nuisance  be- 
cause of  its  danger  to  navigation.  The  trial  court  ordered  the  removal 
of  so  much  of  the  bridge  as  was  in  the  state  of  Iowa ;  the  middle  of 
the  Mississippi  river  being  the  dividing  line  between  the  states  of  Iowa 
and  Illinois.  The  Supreme  Court  of  the  United  States  held  that  the 
navigation  of  the  river  so  far  as  complainant  was  concerned  would  not 
be  improved  by  the  removal  of  the  Iowa  end  of  the  bridge,  and  that 
the  court  had  no  jurisdiction  over  the  local  object  inflicting  the  injury 
to  complainant's  property  in  Illinois. 

In  the  case  of  Gilbert  v.  Moline  Water  Power  &  Manufacturing 
Co.,  19  Iowa,  319,  it  was  held  that  an  Iowa  court  could  not  restrain 
a  defendant  from  maintaining  a  dam  across  a  portion  of  the  channel 
of  the  Mississippi  river  between  points  in  the  state  of  Illinois  whereby 
plaintiff's  land  in  Iowa  was  overflowed,  citing  the  case  of  Mississippi 
&  Missouri  R.  Co.  v.  Ward,  supra,  as  authority.  It  does  not  appear 
that  the  overflow  of  plaintiff's  land  was  because  of  any  negligence  on 
the  part  of  the  defendant  in  erecting  or  maintaining  the  dam.  It  had 
been  maintained  for  many  years,  was  supposed  to  have  been  placed 
where  it  was  by  consent  of  the  state  of  Illinois,  and  was  a  legal  struc- 
ture in  that  state  serving  a  legitimate  and  useful  purpose.  The  contro- 
versy in  the  case  was  over  the  question  of  the  concurrent  jurisdiction 
of  the  states  of  Illinois  and  Iowa  over  the  Mississippi  river  in  such  a 
case.  The  jurisdiction  was  denied.  It  would  seem,  however,  from 
the  facts  stated  that  the  remedy  was  an  action  at  law  for  damages  in 
a  court  of  competent  jurisdiction.  We  do  not  think  that  the  law  of 
such  a  case  is  applicable  here. 

The  iniurv  charged  in  tli<^  pr^c^nf  n^e^.  ..mg  ^^  injury  fn  prr>|^i>rfy 

'thin  the   jlin'sHirtinn   nf  fht^  rnurf^   an^   thr  p^rfy  (^["or^pH    y^\\h   fhp 

>mmission  of  the  injury  was  pl^n  witViJn  the  lurisdirHnn  ^f  ||i#>  rrMirj- 

■^^i^^^  '"i"T^  ^''"'  ""^^^  ^^Hnc  a  useful  piirpofif  ^^^  ^"y  ^"^j 
and  tne  r^'^^*^  nnrpj  ^^1.  ^h^l  n^*  ni.  pnrty  nngmgr  tViP  injury  mi^ht 

be  enjoined  from  continuing  to  injure  complainant's  property  withliT 
tfie  jurlsdlcdon  ot  the  court.     Vi/hy  may  not  a  court  restram  a  parfy . 
over  whom  it  has  iuri^^dirtinn  from  jnjnring  property  within  its  juris- 
dif tionj_-±lowalQ£^t  affect  the  question  of  jurisdiction  or  venue  to 
^y  thatjhg^p^rfy  r>n  ^ri^^  tt]<^  C9"^^  must  act  may  tind  it  necessary^ 

"^^I^UltrTfffniltriHft  tho  jiirirHuitmn  ni  fhe  rn^]r^  ^n  Order  ^O  COnij;)ly  with 

the  orderjiUlie  court  ?  May  this  not  often  happen,  and  would  it  not 
oftener,  if  it  were  determined  that  such  an  excuse  was  suffi- 
cient to  defeat  the  jurisdiction- of  the  court?  In  criminal  law  he  who 
on  one  side  of  a  boundary  shoots  a  person  on  the  other  side  is  amena- 
ble where  the  blow  is  received.  Wharton's  Criminal  Law,  §  279.  In 
United  States  v.  Davis,  Fed.  Cas.  No.  14,932,  the  indictment  was  for 


236  V7  c.  c.  A.  RBPoars. 

manslaughter.  The  accused  was  master  of  an  American  ship  lying  in 
the  harbor  of  Raiatea,  one  of  the  Society  Islands  and  a  foreign  gov- 
ernment. A  gun  in  the  hands  of  the  accused  on  board  the  American 
ship  went  off,  and  killed  a  person  on  board  a  schooner  belonging  to  the 
natives  lying  in  the  same  harbor.  It  was  held  by  Mr.  Justice  Story 
that  the  act  was  in  contemplation  of  law  done  on  board  of  the  foreign 
schooner  where  the  shot  took  effect,  and  that  jurisdiction  of  it  belonged 
to  the  foreign  government,  and  not  to  the  courts  of  the  United  States 
having  jurisdiction  over  the  American  ship.  In  Simpson  v.  State,  9^ 
Ga.  41,  17  S.  E.  984,  22  L.  R.  A.  248,  44  Am.  St.  Rep.  75,  it  was  held 
by  the  Supreme  Court  of  Georgia  that  one  who  in  the  state  of  South 
Carolina  aims  and  fires  a  pistol  at  another  who  at  the  time  is  in  the  state 
of  Georgia  is  guilty  of  the  offense  of  "shooting  at  another  in  the  state 
of  Georgia."    The  court  said : 


<*i 


*0f  course,  the  presence  of  the  accused  within  this  state  is  essential  to  make- 
his  act  one  which  is  done  in  this  State,  but  the  presence  need  not  be  actual. 
It  may  be  constructive.  The  well-established  theory  of  the  law  is  that,  where- 
one  puts  in  force  an  agency  for  the  commission  of  crime,  he  in  legal  contem- 
plation accompanies  the  same  to  the  point  where  it  becomes  efifectuaL  •  ♦  ♦ 
So,  if  a  man  in  the  state  of  South  Carolina  criminally  fires  a  ball  into  the  state 
of  Georgia,  the  law  regards  him  as  accompanying  the  ball,  and  as  being  rep- 
resented by  it  up  to  the  point  where  it  strikes.' 


»» 


In  the  State  v.  Hall,  114  N.  C.  909,  19  S.  E.  602,  28  L.  R.  A.  59, 
41  Am.  St.  Rep.  822,  the  defendants  were  indicted,  tried,  and  convicted 
of  the  crime  of  murder  in  North  Carolina  upon  testimony  tending  to 
show  that  the  deceased  was  wounded  and  died  in  the  state  of  Tennes- 
see, and  that  the  fatal  wounds  were  inflicted  by  the  defendants  by 
shooting  at  the  deceased  while  they  were  standing  within  the  boundary 
of  the  state  of  North  Carolina.  It  was  held  by  the  Supreme  Court  of 
North  Carolina,  citing  nimierous  authorities,  that  the  courts  of  North 
Carolina  had  no  authority  to  prosecute  a  person  for  murder  who  while 
standing  within  the  boundaries  of  that  state  wrongfully  shoots  across 
the  line  and  kills  a  person  in  another  state  for  the  reason  that  the  crime 
of  murder  was  committed  where  the  shot  took  effect.  In  civil  actions 
the  jurisdiction  of  the  court  depends  upon  the  question  whether  the 
action  is  local  or  transitory.  In  Will's  Gould  on  Pleading,  p.  268,  the 
author  says: 

"A  local  action  is  one  which  mnst  still  be  laid  in  the  connty  in  which  the 
cause  of  action  actually  arose.  A  transitory  action  may  be  laid  in  any  county 
which  the  plaintiff  may  prefer." 

After  referring  to  the  fact  that  the  present  locality  of  actions  is 
founded  in  some  cases  on  common-law  principles,  and  in  others  on  pos- 
itive enactments  of  statute  law,  a  number  of  actions  are  mentioned 
which  continue  local  by  the  common  law,  and  the  author  says : 

"If,  however,  a  tortious  act,  committed  in  one  county,  occasions  damage  to 
land  or  any  other  local  subject  situate  in  another,  an  action  for  the  injury  thus 
occasioned  may  be  laid  In  either  of  the  two  counties,  at  the  choice  of  the  party 
Udured.  Thus,  if  by  the  diversion  or  obstruction  of  a  water  course  in  the 
county  of  A.  damage  is  done  to  lands,  mills,  or  other  real  property  in  the 
county  of  B.,  the  party  injured  may  lay  his  action  in  either  of  those  two 
counties." 
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In  England  the  rule  has  been  stated  to  be  that  where  the  action  is 
founded  on  two  things  done  in  several  counties,  and  both  are  material 
or  traversable,  and  the  one  without  the  other  does  not  maintain  the 
action,  the  plaintiff  may  bring  his  action  in  which  county  he  will.  Bul- 
wer's  Case,  7  Coke  Rep.  la ;  77  Eng.  Rep.  411.  Among  the  examples 
given  is  the  following : 

"If  a  man  doth  not  repair  a  waU  In  Essex  whidi  he  ought  to  repair,  where- 
by my  land  in  Middlesex  is  drowned,  I  may  bring  my  action  in  Essex,  for  there 
is  the  default,  as  it  is  adjudged  in  7  H.  4.  8,  or  I  may  bring  in  Middlesex,  for 
there  I  have  the  damage,  as  it  is  proved  by  11  R.  2.    Action  sur  le  Case,  36." 

In  Barden  v.  Crocker,  10  Pick.  (Mass.)  383,  the  rule  in  the  Bulwer 
Case  was  held  to  be  decisive  of  a  similar  question  of  jurisdiction  in 
^Massachusetts.  The  action  was  brought  in  the  county  of  Plymouth 
against  the  defendants  for  erecting  a  dam  in  the  county  of  Bristol, 
across  Taunton  Great  river,  by  which  the  passage  of  alewives  up  that 
river  and  Nemasket  river  in  Middleborough,  in  the  county  of  Ply- 
mouth, was  prevented.  It  was  objected  by  the  defendant  that  the 
plaintiff  was  not  entitled  to  maintain  an  action  in  the  county  of  Ply- 
mouth. In  the  Supreme  Judicial  Court  the  authorities  upon  this  ques- 
tion are  fully  discussed,  and  the  court  says : 

''He  [the  plaintiff]  may  unquesticMiably  maintain  his  action  in  either  county, 
in  Bristol  where  the  obstruction  was  raised,  as  well  as  in  Pljrmouth  where  the 
injury  was  sustained.  The  law  to  be  collected  from  Bulwer's  Case,  7  Ck>.  1, 
is  decisive  upon  this  point  'When  one  matter  in  one  county  is  depending  up- 
on the  matter  in  another  county,  the  plaintiff  may  dioose  in  which  county 
he  may  bring  his  action.' " 

The  court  also  refers  to  the  case  of  Thompson  v.  Crocker,  9  Pick. 
(Mass.)  59,  where  the  cause  of  action  was  for  flowing  back  of  water 
upon  the  plaintiff's  mills  in  the  county  of  Plymouth  by  a  dam  which 
was  in  the  county  of  Bristol.  In  that  case  the  action  was  brought  in 
the  coimty  of  Plymouth  alleging  "that  the  defendants  had  wrongfully 
kept  up  a  certain  mill  dam  across  the  river  below  the  said  mills"  of 
plaintiff.  It  appeared  that  the  defendant's  dam  was  in  Taunton  in  the 
county  of  Bristol.  The  defendants  contended  that  this  was  a  fatal  vari- 
ance from  the  declaration.  The  Supreme  Judicial  Court  held  the  va- 
riance immaterial  "for  the  injury  done  to  the  plaintiff's  mills  is  the  sub- 
stance of  the  complaint,  and  the  place  where  the  injury  was  done,  to 
wit,  at  the  mills,  gives  the  locality  of  the  action,  and  not  the  source 
from  which  the  mischief  came." 

In  Phelps  V.  McDonald,  99  U.  S.  298,  308,  26  L.  Ed.  473,  the  court 

said: 

"Where  the  necessary  parties  are  before  a  court  of  equity,  it  is  immaterial 
that  the  res  of  the  controversy,  whether  it  be  real  or  personal  property,  is  be- 
yond the  territorial  Jurisdiction  of  the  tribunal.  It  has  the  power  to  compel 
the  defendant  to  do  aU  things  necessary,  according  to  the  lex  loci  rei  sitae, 
which  he  could  do  Toluntarily,  to  give  full  efTect  to  the  decree  against  him. 
Without  regard  to  the  situation  of  the  subject-matter,  such  courts  consider 
the  equities  between  the  parties,  and  decree  in  personam." 

In  Miller  &  Lux  v.  Rickey  (C.  C.)  127  Fed.  573,  the  action  was 
brought  in  the  Circuit  Court  for  the  District  of  Nevada  to  restrain  the 
defendants  from  the  wrongful  diversion  of  the  waters  naturally  flow- 
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ing  down  the  stream  of  both  forks  of  the  Walker  river  having  their 
source  in  California,  and  flowing  down  into  and  through  the  state  of 
Nevada,  where  the  lands  of  the  complainant  were  situated.  The  alleg- 
ed diversion  was  in  the  state  of  California,  and  the  injury  caused  by 
such  diversion  was  in  the  state  of  Nevada.  It  was  contended  on  behalf 
of  the  defendant  that  the  Circuit  Court  in  Nevada  was  without  juris- 
diction, first,  because  the  suit  was  of  a  local  nature,  and  could  not  be 
brought  outside  of  the  state  of  California ;  second,  because  the  water 
right  in  controversy  was  in  California;  third,  because  the  wrongs  and 
injury  alleged  to  have  been  committed  by  Uie  defendant  were  com- 
mitted wholly  in  the  state  of  California;  fourth,  that  complete  relief 
could  not  be  decreed  by  the  Nevada  court  in  favor  of  the  complain- 
ant without  reaching  the  property  rights  of  the  defendant  which  were 
situated  wholly  in  California.  Judge  Hawley  in  an  elaborate  opinion 
considered  the  question  of  jurisdiction  as  presented  by  these  objections, 
and  reviewed  the  authorities  upon  the  subject,  meeting  and  answering 
the  objection  raised  and  urged  by  the  defendants  in  this  case  that  the 
court  could  not  send  its  process  to  execute  its  decree  into  foreign  ter- 
ritory.   The  court  says  on  page  580 : 

"That  this  court  has  Jurisdiction  over  the  person  of  the  defendant  Is  un- 
questioned. It  can  reach  him  by  injunction,  and  punish  him  for  contempt  if 
he  violates  It.  This  doctrine  had  its  foundation  In  the  equity  courts  of 
England  at  an  early  day" — citing  the  case  of  Penn  v.  Lord  Baltimore,  1  Ves. 
Sr.  443,  454 ;  27  Eng.  Rep.  1132,  1139,  decided  in  1750,  where  Lord  Chancellor  • 
Hardwicke  said: 

"As  to  the  court's  not  enforcing  the  execution  of  their  Judgment,  If  they 
could  not  at  all,  I  agree  It  would  be  in  vain  to  make  a  decree,  and  that  the 
court  cannot  enforce  their  own  decree  in  rem  In  the  present  case.  But  that 
is  not  an  objection,  against  making  a  decree  in  the  cause,  for  the  strict  pri- 
mary decree  in  this  court  as  a  court  of  equity  Is  in  personam.  ♦  ♦  ♦  In 
the  case  of  Lord  Anglesey  of  land  lying  in  Ireland  I  decreed  for  distinguish- 
ing and  settling  the  parts  of  the  estate,  though  Impossible  to  enforce  that  de- 
cree In  rem ;  but,  the  party  being  in  England,  I  could  enforce  it  by  process  of 
contempt  in  personam  and  sequestration,  which  is  the  proper  Jurisdiction  of 
this  court" 

The  court  accordingly  maintained  its  jurisdiction  of  the  action,  and 
on  appeal  to  this  court  the  question  was  fully  considered  and  the  ju- 
risdiction of  the  Circuit  Court  sustained.  Rickey  Land  &  Cattle  Co. 
V.  Miller  &  Lux,  152  Fed.  11,  81  C.  C.  A.  207.  It  may  be  further  stat- 
ed that  in  Massie  v.  Watts,  6  Cranch,  148,  157,  3  L.  Ed.  181,  Chief 
Justice  Marshall  cited  the  case  of  Penn  v.  Lord  Baltimore,  and  made 
the  same  application  of  the  doctrine  of  jurisdiction  of  courts  of  equity 
as  was  made  by  Judge  Hawley  in  Miller  &  Lux  v.  Rickey.  We  are  of 
th^  opinion,  therefore^  that  tne  court  had  jurisdiction  in  the  pre<;ent 
r^o<^^  fr>  prr^tf^t  p^operty  wltHin  it«^  jurisdiction^  and  t^  restrain  the  de- 
f*=*rKlant  fr^"i  dJY^^^^p;  tVip  Y^aters  of  tl^f  (^plorado  river  to  the  damage^ 
oj^lch  property,  notwithstanding  >thf>  Hpfpnrlant  may  f^r\d  it  necessary^ 

complying  with  the  decree  of  the  court  to  perform  acts  beyond  the 
r-ftrfisdiction-nf-the  court. 

^Tie  next  objection  to  the* decree  is  that  the  court  was  in  error  in 
holding  that,  if  when  the  suit  was  brought  there  were  grounds  for  in- 
junction, such  grounds  had  not  been  removed  by  the  destruction  of 
complainant's  works,  and  by  the  closing  of  the  breaks  in  the  Colorado 
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river.  The  court  was  of  the  opinion  that  the  complainant  was  entitled 
to  have  its  freehold  right  protected  without  regard  to  the  amount  of 
the  damage  threatened,  otherwise  the  overflow  sought  to  be  abated 
might  by  prescription  ripen  into  a  servitude  upon  the  land.  Further- 
more, the  present  safeguards  against  overflow  might  be  but  tempo- 
rary, while  the  complainant's  remedial  rights  if  it  had  any,  included 
permanent  relief.  Defendant's  objection  is  based  upon  the  theory  that 
the  decree  provides  full  compensation  for  the  value  of  complainant's 
overflowed  land  as  well  as  for  the  works  destroyed,  and  that  the  decree 
operates  as  a  condemnation  of  the  entire  property,  leaving  nothing 
in  the  complainant  to  be  protected  by  injunction.  The  answer  to  this 
objection  is  that  the  land  is  not  destroyed.  It  is  true  there  is  an  award 
of  damages  for  the  "salt  crust"  destroyed,  but  it  does  not  appear  that 
the  "salt  crust"  was  the  entire  value  of  the  land.  It  is  true,  also,  that 
the  land  is  now  under  water,  and  is  likely  to  remain  so  for  some  time, 
but  the  land  itself  remains  the  property  of  the  complainant,  and  in 
course  of  time  the  water  may  be  removed  by  seepage  or  evaporation, 
and  the  land  again  become  valuable.  At  all  events,  the  complainant 
has  a  right  to  the  land,  and  the  court  has  determined  that  this  free- 
hold right  should  be  protected.    This  is  clearly  the  law  in  this  state. 

In  Learned  v.  Castle,  78  Cal.  454, 18  Pac.  872,  21  Pac.  11,  the  action 
was  for  damages  for  an  alleged  nuisance  and  for  a  mandatory  injunc- 
tion to  prevent  its  continuance.  It  was  alleged  that  plaintiffs  were  the 
owners  of  certain  lands  in  San  Joaquin  county ;  that  by  reason  of  cer- 
tain obstructions  placed  by  the  defendant  across  certain  sloughs  for  the 
purpose  of  diverting  their  waters  into  a  canal  the  waters  were  pre- 
vented from  flowing  naturally  down  the  sloughs,  and  away  from  plain- 
tiff's land,  and  were  turned  upon  complainant's  land  to  their  great  in- 
jury. It  was  objected,  among  other  things,  that  the  damage  was  too 
small  to  be  considered  in  determining  the  question  of  the  nuisance.  In 
answer  to  this  objection  the  court  said: 

"But  the  amount  ot  damage,  estimated  In  money,  was  Immaterial.  That 
findinsT  was  only  as  to  the  damage  done  in  1S78,  when  there  was  water  on 
the  land  from  other  sources.  The  findings  show  that  the  waters  diverted  by 
the  canal  *flow*  upon  plaintifTs  land,  which  would  not  flow  there  if  allowed  to 
take  their  natural  course;  and  that  the  embankments  erected  by  defendants 
'cause'  such  artificial  flowing.  And  to  thus  wrongfully  cause  water  to  flow 
upon  another's  land  which  would  not  flow  there  naturally  is  to  create  a  nui- 
sance per  se.  It  is  an  injury  to  the  right,  and  it  cannot  be  continued  because 
other  persons  (whether  jurors  or  not)  might  have  a  low  estimate  of  the  dam- 
age whidi  it  causes.  And  especially  is  this  so  when  the  continuance  of  the 
wrongful  act  might  ripen  into  a  right  in  the  nature  of  an  easement  or  servi- 
tude. Richards  v.  Dower,  64  Cal.  64,  28  Pac.  113,  and  cases  there  cited; 
Tootle  V.  Clifton,  22  Ohio  St  247,  10  Am.  Rep.  732;  Casebeer  v.  Mowry,  55 
Pa.  419,  93  Am.  Dec.  766;  Wood  on  Nuisances  (2d  Ed.)  p.  639.  The  right  to 
in  injunction  therefore  in  such  a  case  does  not  depend  upon  the  extent  of 
the  damage  measured  by  a  money  standard.  The  maxim,  'De  minimis,*  etc., 
does  not  apply.  The  main  object  of  the  action  is  to  declare  a  nuisance,  and 
to  prevent  the  continuance  by  a  mandatory  injunction." 

In  Vestal  v.  Young,  147  Cal.  715,  82  Pac.  381,  the  plaintiff  acquired 
land  by  patent  from  the  United  States  in  1883.  In  1866,  and  while 
this  land  was  unoccupied  land  of  the  United  States,  the  defendants  or 
their  grantors  constructed  across  the  land  a  flume  ranging  from  two 
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to  three  feet  in  width  and  about  sixteen  inches  in  depth,  and  diverted 
water  from  Pitt  river  into  said  flume,  and  by  means  thereof  conducted 
the  water  across  the  land  to  their  own  adjoining  lands,  where  they  used 
it  for  beneficial  purposes.  In  the  year  1896  defendants,  without  plain- 
tiff's consent,  constructed  on  plaintiff^s  land  about  six  rods  of  ditch 
on  a  line  different  from,  and  from  one  to  20  feet  distant  from,  the 
flume  line.  In  the  year  1900  defendants,  without  plaintiff's  consent, 
extended  the  six  rods  of  ditch  to  a  ditch  four  feet  in  width  and  three 
feet  in  depth,  extending  across  the  northern  portion  of  the  plaintiff's 
land  for  about  one-fourth  of  a  mile  on  a  line  distant  from  one  to  20 
feet  from  the  flume  line,  but  extending  in  the  same  direction.  Ever 
since  then  defendants  had  carried  their  water  across  plaintiff's  land 
by  means  of  the  said  ditch,  and  threatened  to  continue  so  to  do.  They 
had  discontinued  the  use  of  the  flume  with  the  exception  of  about  five 
rods  at  the  intake  of  the  water  from  the  river.  The  trial  court  entered 
a  judgment  enjoining  the  defendants  from  maintaining  the  ditch.  The 
Supreme  Court,  in  reviewing  this  judgment,  said: 

'*It  is  suggested  that  the  trial  court  did  not  find  In  what  particulars  the 
plaintiff  will  be  obstructed  in  his  rights  to  the  free  use  and  possession  of  his 
land,  or  injured  in  his  property,  by  the  maintenance  of  the  ditch.  The  facts 
found  and  detailed  above  sufficiently  show  this.  By  the  maintenance  and 
use  of  the  ditch  plaintiff  is  deprived  of  the  free  use  and  possession  of  his 
real  estate  without  right — and  will  be  permanently  deprived  thereof  if  sudi 
maintenance  and  use  are  continued.  This  alone  is  sufficient  to  entitle  plain- 
tiff to  the  relief  by  injunction  granted.  It  is  the  settled  law  of  this  state 
that  irrespective  of  other  damage  an  injunction  will  be  granted  to  prohibit  the 
continuance  of  action  that  obstructs  one  in  the  free  use  and  enjoyment  of 
his  land  where  such  action,  if  continued,  will  ripen  into  an  easement*' 

There  are  a  number  of  objections  to  the  decree  directed  to  the  con- 
clusions of  the  court  that  the  waters  which  overflowed  complainant's 
lands  and  destroyed  its  property  were  largely,  if  not  entirely,  the  wa- 
ters diverted  from  the  Colorado  river  through  defendant's  intakes ;  that 
defendant  was  negligent,  among  other  respects,  in  not  selecting  proper 
places  for  such  intakes,  and  not  providing  suitable  headgates  to  con- 
trol the  flow  of  water  through  the  intakes,  and  that  such  negligence 
was  the  direct  and  proximate  cause  of  the  overflow  of  complainant's 
land  and  the  resulting  loss  of  its  property ;  that  the  flooding  of  Salton 
Sink  in  the  year  1905,  and  the  destruction  of  complainant's  property, 
was  occasioned  by  the  fault  and  negligence  of  the  defendant.  We 
have  carefully  examined  the  testimony  in  this  case,  and  we  think  it 
fully  supports  the  conclusions  of  the  court  below.  It  will  serve  no  use- 
ful purpose  to  review  this  testimony.  Its  main  features  are  practically 
uncontradicted.  The  intakes  constructed  by  the  defendant  for  drawing 
water  from  the  river  into  its  canals  were  not  properly  selected,  and 
were  negligently  constructed.  There  were  no  headgates,  or  method  or 
device  for  regulating  the  amount  of  water  drawn  into  the  canal.  The 
two  upper  intakes  were  in  succession  closed  by  the  deposit  of  silt,  and 
during  the  season  of  flood  water  coming  down  the  Colorado  river  in 
1905  the  banks  of  the  river  at  the  third  intake  were  carried  away,  and 
the  entire  river  turned  into  a  channel  which  carried  the  flood  down  into 
the  Salton  Basin,  destroying  complainant's  salt  works  and  submerging 
its  land.    The  diversion  of  the  river  was  made  by  the  defendant,  and 
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made  in  such  a  negligent  manner  that  it  resulted  in  the  injury  complain- 
ed of.  This  was  a  continuing  nuisance  and  trespass  existing  at  the 
time  of  the  commencement  of  the  action,  and  with  respect  to  the  land 
or  free-hold  estate  continuing  down  to  the  entry  of  the  decree,  for 
which  an  injunction  was  the  only  plain,  adequate,  and  complete  rem- 
edy. The  fact  that  an  extraordinary  flood  came  down  the  river  con- 
tributing to  the  disaster  does  not  relieve  the  defendant  from  respon- 
sibility. Under  the  conditions  prevailing  in  that  locality  and  known  to 
have  existed  for  many  years,  it  was  the  duty  of  the  defendant  to  have 
maintained  proper  control  of  the  water  at  its  headgates. 

In  Kinney's  Law  of  Irrigation,  the  author  in  section  314  states  the 
law  upon  this  subject  as  follows : 

"It  Is  tbe  duty  of  all  irrigation  companies  in  building  ditches,  canals,  aque- 
ducts, reservoirs,  and  other  works  to  so  construct  them  that,  so  far  as 
hnman  foresight  can  reasonably  determine,  the  lives  and  property  of  the 
people  living  below  them  will  be  safe  from  breakage  and  overflow.  Where  a 
company  constructs  a  ditch  which  passes  over  the  land  of  others,  it  is  bound 
to  construct  it  and  use  it  so  as  not  to  injure  those  lands  regardless  of  the 
question  as  to  who  has  the  older  right  or  title;  and  if,  through  any  fault  or 
neglect  of  the  owner  of  the  ditch  in  not  properly  constructing,  managing,  and 
repairing  the  ditch,  the  water  overflows  or  breaks  through  the  banks,  and 
destroys  or  damages  the  lands  of  others,  either  by  washing  away  the  crops 
or  soil,  or  covering  the  land  with  sand  or  debris,  the  owner  of  the  ditch  is 
liable  for  sudi  injury.  However,  the  owners  of  the  ditch  or  canal  may  not 
be  held  liable  for  what  is  known  as  an  act  of  Qod,  unless  the  acts  of  the 
owners  are  combined  with  it  in  such  a  manner  as  to  render  him  liable." 

In  section  315  the  author  refers  to  the  case  of  Chidester  v.  Consol. 
Ditch  Co.,  59  Cal.  203,  where  Mr.  Justice  Thornton,  rendering  the 
opinion  of  the  court,  said: 

*'No  one  is  responsible  for  that  which  is  merely  the  act  of  Crod  or  inevitable 
accident  But  when  human  agency  is  combined  with  it,  and  neglect  occurs  in 
the  employment  of  such  agency,  a  liability  for  damages  results  from  such 
neglect  Such  is  the  rule  laid  down  and  applied  in  Polack  v.  Pioche,  85  Cal. 
410,  95  Am.  Dec.  115.  The  expression'  (the  expression  referred  to  is  that 
comprised  in  the  words,  'act  of  God')  'excludes  the  idea  of  human  agency,  and, 
if  it  aiH;>ears  that  a  given  loss  has  happened  in  any  way  through  the  inter- 
vention of  man,  it  cannot  be  held  to  have  been  the  act  of  God,  but  must 
be  regarded  as  the  act  of  man.'  Polack  v.  Pioche,  35  Cal.  423,  95  Am.  Dec. 
115,  per  Sanderson,  J.,  delivering  the  oftoion  of  the  court.  See  cases  cited  in 
the  opinion ;  Wharton  on  Negligence,  f f  553,  569,  and  cases  cited ;  Broom's 
Legal  Maxims,  'Actus  del  nemine  facit  injuriam,'  pp.  227,  228.  The  learned  au- 
thor just  referred  to  states  the  rule  thus:  'The  act  of  God  signifies,  in  legal 
phraseology,  any  inevitable  accident  occurring  without  the  intervention  of 
man,  and  may,  indeed,  be  considered  to  mean  something  in  opposition  to  the 
act  of  man,  as  storms,  tempests,  and  lightning.  The  above  maxim  may  there- 
fore be  paraphrased  and  explained  as  follows:  It  would  be  unreasonable 
that  those  things  which  are  inevitable  by  the  act  of  God,  which  no  industry 
can  ayoid,  nor  policy  prevent,  should  be  construed  to  the  prejudice  of  any  per- 
son in  whom  there  has  been  no  laches.'  Broom's  Legal  Maxims,  pp.  227,  228." 
See,  also,  Famham  on  Waters  and  Water  Rights,  f  634. 

The  evidence  shows  conclusively  that  it  was  defendant's  method  of 
constructing  the  intakes  that  resulted  in  turning  the  flood  of  the  Colo- 
rado river  into  Salton  Sink.  The  floods  of  this  river  in  1905  and 
1906  were  great,  but  no  greater  than  would  have  been  anticipated  by  a 
prudent  person  in  view  of  all  the  conditions  and  the  history  of  that 
river.  There  is  no  evidence  that  the  heavy  rains  in  the  summer  of  1904 
97  aCA.— 16 
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in  the  immediate  vicinity  of  Salton  Sink  contributed  in  any  degree  to 
the  flooding  of  the  sink  m  March,  1905.  There  is  no  evidence  that  any 
water  reached  Salton  Sink  after  November,  1904,  and  up  to  January, 
1905,  except  the  water  diverted  by  the  defendant  from  the  Colorado 
river,  a  fact  practically  admitted  by  the  witness  Rockwood  who  testi- 
fied on  behalf  of  the  defendant. 
The  decree  of  the  Circuit  Coi5rt  is  affirmed. 
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NEW  LIVERPOOL  SALT  CO.  v.  CALIFORNIA  DEVELOPMENT  CO. 

et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Ninth  CJircoit    August  2,  1909.) 

Nos.  1,649,  1,659. 

Injunction  (§  223*)  — Acts  Constitutino  Violation— Construction  of  de- 
cree. 

Defendant  by  the  negligent  construction  of  the  works  by  which  it  divert- 
ed water  from  the  Colorado  river  into  its  irrigation  canal  caused  an  over- 
flow through  a  breach  in  the  bank,  creating  a  lake  in  the  Salton  Basin, 
which  covered  and  practically  destroyed  the  value  of  complainant's  prop- 
erty situated  In  the  basin.  In  a  suit  by  complainant  it  was  awarded  dam- 
ages for  the  injury,  and  also  an  Injunction  restraining  defendant  from  di- 
verting water  from  the  river  in  excess  of  the  substantial  needs  of  the 
people  dependent  on  its  canal,  from  permitting  any  waste  water  to  flow 
on  or  over  complainant's  land,  or  into  the  lake  in  such  amount  as  would 
"substantially  increase  the  amount  of  water  therein,"  or  prevent  the  de- 
crease thereof  by  natural  causes.  Defendant's  canal  was  the  on\j  source 
of  water  supply  for  an  arid  valley  some  30  miles  long  and  containing  20,- 
000  people,  who  were  wholly  dependent  thereon  for  water  for  domestic 
purposes  and  the  raising  of  crops.  It  appeared  that  in  order  to  supply 
their  needs,  and  especially  to  meet  emergencies,  as  in  case,  of  hot  winds 
to  which  the  valley  was  subject,  it  was  necessary  to  run  through  the  canal, 
which  was  61  miles  long,  a  quantity  of  water  somewhat  in  excess  of  the 
average  consumption,  and  that  the  excess,  when  unused,  was  discharged 
through  waste  gates  and  flowed  into  the  lake  at  a  point  some  40  miles 
from  complainant's  land,  but  not  in  such  quantity  as  to  materially  af- 
fect its  vofume.  Held  that,  giving  the  decree  a  proper  and  reasonable 
construction,  Huch  waste  of  water  into  the  lake  did  not  work  substantial 
injury  to  complainant,  and  was  not  a  violation  of  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Ont  Dig.  §  448;  Dec  Dig: 
1223.*] 

Appeal  from  and  Writ  of  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  Division  of  the  Southern  District  of  Cali- 
fornia. 

See,  also,  97  C.  C.  A.  214,  178  Fed.  792. 

Edward  J.  McCutchen  and  Purcell  Rowe  (Page,  McCutchen  & 
Knight,  of  counsel),  for  appellant  and  plaintiff  in  error. 

John  S.  Chapman  and  E.  A.  Meserve  (Eugene  S.  Ives,  of  counsel), 
for  appellees  and  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

t  Rehearing  denied  October  4,  1909. 
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MORROW,  Circuit  Judge.  In  California  Development  Co.  v.  New 
Liverpool  Salt  Co.  (just  decided)  172  Fed.  792,  97  C.  C.  A.  214,  the  de- 
cree in  favor  of  the  complainant  was  entered  on  January  10,  1908.  On 
March  27,  1908,  the  complainant  presented  to  the  court  a  petition  by 
way  of  complaint  for  an  attachment  to  issue  forthwith  for  the  arrest 
of  Epes  Randolph,  H.  T.  Corey,  and  F.  C.  Herrmann,  officers  of  the 
defendant  having  supervision  and  management  of  the  business  and 
operations  of  the  defendant,  including  the  diversion  of  water  from  the 
Colorado  river.  It  was  charged  in  the  complaint  that  these  officers  had 
been  guilty  of  contempt  of  court  in  disobeying  and  violating  the  decree 
and  injunction  therein  contained,  and  the  prayer  of  the  complaint  was 
that  they  should  be  punished  accordingly. 

The  decree  contained  the  following  provisions: 

That  defendant  be  perpetually  enjoined  and  restrained  from  diverting 
from  tlie  Colorado  river  any  of  the  waters  thereof  in  excess  of  the  substan- 
tial needs  of  the  people  dependent  upon  the  canal  described  in  complainant's 
biU  of  complaint  for  water  supply  for  domestic  and  irrigation  uses  and  pur- 
poses, and  such  other  lawful  purposes  as  the  same  may  be  applied  to. 
•    •     • 

••That  the  said  water  so  diverted,  whatever  may  be  the  amount,  shall  be 
80  controlled  and  used  that  the  same  shall  not  flow  upon  the  lands  of  the 
complainant  described  in  the  bill  of  complaint.    *    *    • 

'That  the  defendant  be  required  to  i-egulate  the  flow  of  any  water  that 
may  be  diverted  by  it  so  that  there  shall  be  no  waste  water  flowing  there- 
from as  the  result  of  such  diversion  upon  or  over  the  lands  of  complainant, 
above  described. 

**That  said  defendant  be  restrained  from  turaing  out  of  its  canals  any 
waste  wat^r  at  any  point  whence  the  same  will  naturally  flow  upon  or  over 
the  lands  of  complainant,  or  flow  into  the  lake  now  covering  the  8aIton  Sink, 
and  thereby  substantially  increase  the  amount  of  water  therein,  or  main- 
tain the  amount  of  water  therein,  or  prevent  the  decrease  thereof  by  natural 
causes." 

• 

In  the  complaint  filed  with  the  court  it  was  alleged  that  ever  since 
the  rendition  and  entry  of  said  decree  defendant,  under  the  direction 
and  management  of  said  Randolph,  Corey,  and  Herrmann,  and  by  their 
orders  and  direction,  had  maintained  at  the  head  of  its  canal  on  the 
Colorado  river  a  headgate  through  which  the  flow  of  water  from  the 
Colorado  river  into  said  canal  was  regulated  and  controlled ;  that  said 
headgate  was  so  built  and  devised  that  defendant  could  prevent  any 
water  from  flowing  into  said  canal,  or  could  allow  such  quantities  to 
flow  therein  as  it  might  determine ;  that  at  all  times  since  the  14th  day 
of  March,  1908,  defendant,  by  the  orders  and  direction  of  said  Ran- 
dolph, Corey,  and  Herrmann,  had  taken  and  diverted  into  said  canal 
from  the  Colorado  river  a  large  volume  of  water,  to  wit,  water  in 
excess  of  1,000  second  feet,  and  had  daily  discharged  and  delivered 
from  its  canal  at  points  east  and  north  of  Calexico,  in  the  county  of 
Imperial,  state  of  California,  into  a  certain  water  course  or  channel 
known  as  the  Alamo  Channel,  leading  from  the  places  and  points  at 
which  said  water  was  so  discharged  into  it  to  Salton  Sink,  a  quantity 
of  waiter  not  less  at  any  time  than  90  cubic  feet  per  second,  and  as 
much  at  times  as  252  cubic  feet  per  second,  all  of  which  water  so  dis- 
charged into  said  channel  or  water  course  had  naturally  flowed  over 
the  lands  of  complainant  and  into  Salton  Sink,  increasing  the  amount 
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of  water  therein,  and  preventing  the  decrease  of  water  therein  by  nat- 
ural causes. 

It  was  further  alleged  that  the  water  in  Salton  Sink  at  aJl  times  from 
January  28,  1908,  to  March  27,  1908,  covered  complainant's  lands  de- 
scribed in  the  final  decree,  to  wit,  sections  11,  15,  and  23,  and  the 
N.  E.  ^  of  the  N.  W.  ^4  of  section  14,  and  the  N.  E.  ^4  of  the  N.  E. 
1/4  of  section  14,  all  in  township  8  S.,  range  10  E.,  San  Bernardino 
meridian,  situated  in  the  county  of  Riverside,  state  of  California.  Up- 
on the  hearing  of  the  order  to  show  cause  the  court  construed  its  de- 
cree, and  upon  the  evidence  submitted  determined  that  the  diversions 
complained  of  were  not  violations  of  the  injunction,  and  the  rule 
against  the  respondents  was  accordingly  discharged.  For  the  review  of 
this  judgment  the  complainant  brings  the  case  here  by  appeal  and  writ 
of  error. 

It  appears  from  the  testimony  submitted  to  the  court  that  during 
the  years  1905  and  1906  there  were  a  number  of  overflows  of  the 
Colorado  river,  and  the  time  came  when  nearly  the  whole  of  the  waters 
of  the  Colorado  river  were  pouring  through  the  Alamo  Channel  and 
fnto  Salton  Smk,  and  the  result  of  the  successive  floods  was  that  a  lake 
was  created  in  the  Salton  Basin  about  40  miles  in  length  from  north 
to  south  and  varied  in  its  width,  averaging  about  10  miles  in  width; 
that  the  area  of  said  lake  as  computed  and  estimated  by  the  geological 
survey  of  the  United  States  was  about  460  square  miles ;  that  the  depth 
of  the  lake  at  the  deepest  point  was  about  80  feet;  that,  in  order  to 
shut  out  the  waters  of  the  Colorado  river  and  control  the  diversion  of 
the  same,  it  became  necessary  to  expend  a  large  amount  of  money, 
which  it  was  estimated  on  information  and  belief  amounted  in  the  ag- 
gregate to  $3,000.000 ;  that  this  money  was  furnished  by  the  Southern 
Pacific  Railroad  Company  under  an  understanding  and  agreement  with 
the  California  Development  Company;  that  the  work  was  completed 
by  the  Southern  Pacific  Company  in  February,  1907,  and  a  concrete 
headgrate  constructed  about  nine  miles  below  Yuma,  whereby  the  wa- 
ters were  controlled  in  their  diversion  through  defendant's  canal.  It 
appears,  further,  that  the  whole  area  of  the  Imperial  Valley  susceptible 
of  cultivation  and  irrigation  in  valuable  crops  is  at  least  700,000  acres ; 
that  the  200,000  acres  approximately  now  under  cultivation  extends 
over  a  considerable  distance,  being  about  30  miles  in  length  from 
north  to  south,  and  about  25  miles  in  width  from  east  to  west  in  the 
widest  place.  There  are  five  towns  in  Imperial  Valley,  namely,  Cal- 
exico.  Brawley,  Holtville,  El  Centro,  and  Imperial.  The  population  of 
these  towns  is  estimated  to  number  about  3,000 ;  and  in  Imperial  Val- 
ley, including  these  towns  and  the  settlers  upon  the  lands,  the  popula- 
tion is  estimated  to  be  about  20,000.  In  all  of  these  towns  the  houses 
are  generally  lighted  with  electricity  furnished  by  the  Holton  Power 
Company,  situated  near  the  town  of  Holtville.  Electricity  is  also  used 
to  some  extent  in  the  various  towns  for  mechanical  purposes,  and  it 
is  estimated  that  perhaps  the  most  important  is  the  manufacture  of  ice 
which  is  necessary  in  the  shipment  of  products  out  of  the  valley  as 
well  as  for  domestic  use  among  the  people.  There  is  no  source  from 
which  water  can  be  obtained  for  these  purposes  or  to  supply  the  want 
of  Imperial  Valley  for  domestic  and  irrigation  uses  and  purposes. 
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except  the  waters  of  the  Colorado  river  furnished  through  the  canals 
of  the  defendant.  The  value  of  the  property  in  Imperial  Valley  de- 
pendent upon  the  defendant's  canal  system  is  estimated  at  $10,000,000. 

It  appears  that  the  water  diverted  by  the  defendant  from  the  Colo- 
rado river  is  carried  by  its  canal  and  the  channel  of  the  Alamo  river 
from  the  point  of  diversion  for  a  distance  of  about  61  miles  to  a  point 
known  as  Sharp's  Heading,  where  the  waste  gate  is  situated,  and  where 
the  delivery  of  water  is  made  to  the  first  of  the  six  water  companies 
engaged  in  receiving  and  distributing  water  in  Imperial  Valley  for  do- 
mestic and  irrigation  purposes  and  uses.  From  Sharp's  Heading  to 
the  Holton  power  plant  is  about  11  miles,  from  the  Holton  power  plant 
to  the  southeast  end  of  Salton  Lake  is  about  28  miles,  while  complain- 
ant's land  is  from  40  to  45  miles  still  further  to  the  west  and  north  be- 
neath the  waters  of  the  other  end  of  the  lake. 

The  acts  of  the  defendant  which  were  made  the  subject  of  complaint 
to  the  court  below  were  the  turning  of  water  into  the  channel  of  the 
Alamo  river  through  the  waste  gate  at  Sharp's  Heading  and  the  later- 
als of  the  Imperial  Water  Companies,  and  at  the  tailrace  of  the  Holton 
power  plant,  and  the  diversions  of  water  from  the  Colorado  river  for 
the  purpose  of  scouring  and  removing  the  silt  from  defendant's  canal. 
The  amount  of  water  thus  turned  into  the  channel  of  the  Alamo  river 
and  flowing  on  to  the  Salton  Sea  or  Lake  amounted,  as  estimated  by 
the  defendants,  to  approximately  150  second  feet,  but  as  claimed  by 
the  complainant  250  second  feet.  The  use  of  water  for  scouring  pur- 
poses appears  to  have  been  only  occasional — two  or  three  times  a  year 
during  the  season  when  there  was  but  little  if  any  irrigation — ^and  the 
only  diversion  on  that  account  after  the  final  decree  and  prior  to  the 
entry  of  the  judgment  of  the  court  in  the  contempt  proceedings  was 
617  second  feet  turned  out  at  Sharp's  Heading  on  February  9,  1908. 
The  showing  made  by  the  defendant  was  to  the  eflfect  that,  while  there 
was  more  water  diverted  from  the  Colorado  river  than  was  actually 
consumed  by  the  people  in  Imperial  Valley  for  all  the  purposes  named, 
nevertheless  such  a  diversion  was  necessary  in  order  to  supply  the 
substantial  needs  of  the  people  dependent  upon  the  canal  system,  and 
it  was  claimed  that  the  entire  waste  did  not  substantially  increase 
the  amount  of  water  in  the  Salton  Sea  or  Lake,  all  of  which  it  was 
contended  was  within  the  provisions  of  the  decree.  The  explanation 
made  by  the  evidence  on  behalf  of  the  defendant  for  the  diverting  of 
more  water  from  the  river  than  was  actually  consumed  in  Imperial 
Valley  was  the  long  distance  from  thfe  point  of  diversion  to  Imperial 
Valley,  about  61  miles ;  the  length  of  time  required  for  the  water  to 
flow  down  to  the  point  of  distribution  about  36  hours;  and  the  loss 
in  transmission  from  15  to  30  per  cent,  according  to  the  volume  of 
water  diverted  ranging  from  700  to  1,500  second  feet.  Further,  the 
climatic  conditions  required  that  there  should  be  sufficient  water  flow- 
ing in  the  canal  to  the  points  of  distribution  during  the  irrigation  sea- 
son to  furnish  an  increased  supply  of  water  for  emergencies  when 
periods  of  excessive  heat  or  hard  dry  winds  suddenly  absorb  the 
moisture  from  the  soil  and  destroy  the  crops  unless  there  is  an  im- 
mediate flooding  of  the  land.  Sometimes  there  are  heavy  rainfalls 
within  a  period  of  a  few  hours,  and  within  an  equally  short  time  a 
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dry  wind  may,  and  often  does,  sweep  over  the  country  making  the 
immediate  irrigation  of  the  fields  imperative  to  save  the  crops,  especial- 
ly is  this  the  case  of  young  crops  of  alfalfa,  young  trees,  melons, 
beans,  and  all  tender  and  shallow  rooted  plants.  It  also  appeared  that 
the  waste  from  the  tailgate  of  the  Holton  Power  Plant  was  unavoid- 
able, as  is  the  occasional  scouring  of  the  canal  to  remove  the  silt  to  pre- 
vent the  filling  up  of  the  canal  and  the  destruction  of  the  system. 
There  was  evidence  that  this  waste  water  did  not  substantially  increase 
the  depth  of  water  over  complainant's  land. 

The  complainant  contends  that  the  defendant  can  only  carry  on  its 
business  of  supplying  water  to  the  inhabitants  of  Imperial  Valley  if 
it  can  do  so  without  discharging  any  waste  water  upon  the  lands  of 
the  complainant;  that  is  to  say,  into  the  Salton  Sink.  But  if,  on  the 
other  hand,  it  cannot  carry  on  its  business  without  discharging  waste 
water  into  the  Salton  Sink  so  that  such  water  with  the  accumulated 
water  of  the  Sink  flows  upon  complainant's  lands,  then  defendant  must 
cease  to  carry  on  its  business  of  diverting  water  from  the  Colorado 
river.  The  complainant's  construction  of  the  decree  amounts  to  this: 
That  it  provides : 

**That  the  defendant  be  perpetually  enjoined  and  restrained  from  divert- 
ing from  the  Colorado  river  any  of  the  waters  thereof  if  any  such  waters 
shall  flow  upon  or  over  the  lands  of  the  complainant;  that  is  to  say.  If  any 
such  waters  shall  flow  Into  the  Salton  Sink  covering  the  lauds  of  the  com- 
plainant** 

Rut  the  court  did  not  enter  such  a  decree. 

The  decree  provides  that  the  diversion  of  water  from  the  Colorado 
river  shall  not  be  "in  excess  of  the  substantial  needs  of  the  people  de- 
pendent upon  the  canal,"  and  that  any  waste  water  turned  out  of  the 
defendant's  canal  shall  not  be  such  an  amount  as  will  "flow  into  the 
lake  now  covering  the  Salton  Sink  and  thereby  substantially  increase 
the  amount  of  water  therein  or  maintain  the  amount  of  water  therein, 
or  prevent  the  decrease  thereof  by  natural  causes."  These  two  provi- 
sions evidently  relate  to  present  conditions  in  the  locality  where  the 
decree  is  to  operate  and  while  complainant's  land  is  covered  by  the  wa- 
ters of  the  Salton  Sink.  But  there  are  other  conditions  which  appear 
to  relate  to  the  future  when  by  seepage  or  evaporation  the  water  shall 
disappear  from  complainant's  land,  and  the  land  be  no  longer  covered 
by  the  waters  of  the  Salton  Sink.  The  decree  provides  that  the  water 
diverted  from  the  Colorado  river  "whatever  may  be  the  amount  shall 
be  so  controlled  and  used  that  the  same  shall  not  flow  upon  the  lands 
of  the  complainant."    The  decree  also  provides  that: 

"The  defendant  be  required  to  regulate  the  flow  of  any  water  that  may  be 
diverted  by  It  so  that  there  shall  be  no  waste  water  flowing  therefrom  as 
the  result  of  such  diversion  upon  or  over  the  lands  of  the  complainant*' 

And  further: 

"Defendant  Is  restrained  from  turning  out  of  Its  canals  any  waste  water 
at  any  point  whence  the  same  will  naturally  flow  upon  or  over  the  lands  of 
complainant.** 

These  last  provisions  clearly  refer  to  the  future  time  when  the  com- 
plainant's lands  shall  not  be  covered  by  the  waters  of  Salton  Sink,  but 
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shall  be  lands  over  which  waste  water  might  flow.  When  that  condi^ 
tion  arrives,  then  the  defendant  must  so  control  and  regulate  the  flow 
of  water  in  the  canal  that  the  same  shall  not  flow  upon  complainant's 
land,  and  it  must  refrain  from  turning  waste  water  out  of  its  canal  so 
that  it  shall  flow  upon  complainant's  land.  It  is  the  province  of  equity 
to  deal  with  conditions  as  they  may  arise,  and  provide  a  remedy  to  fit 
the  changing  conditions  of  the  case.  In  Pomeroy's  Equity  Jurispru- 
dence, §  109,  the  author  says  : 

''Equitable  remedies,  on  the  other  hand,  are  distinguished  by  their  flexi- 
bility, their  unlimited  variety,  their  adaptability  to  circumstances,  and  the 
natural  rules  which  govern  their  use.  There  is,  in  fact,  no  limit  to  their 
variety  and  application.  The  court  of  equity  has  the  power  of  devising  its 
remedy  and  shaping  it  so  as  to  fit  the  chan^ng  circumstances  of  every  case 
and  the  complex  relations  of  aU  the  parties." 

In  section  111  the  author  says : 

"Equity  has  followed  the  true  principle  of  contriving  its  remedies,  so  that 
they  shall  correspond  both  to  the  primary  right  of  the  injured  party,  and  to 
the  wrong  by  which  that  right  has  been  violated.  It  has,  therefore,  never 
placed  any  limits  to  the  remedies  which  it  can  grant,  either  with  respect  to 
their  substance,  their  form,  or  their  extent ;  but  bias  always  preserved  the  ele- 
ments of  flexibility  and  expanslveness,  so  that  new  ones  may  be  invented,  or 
old  ones  modified.  In  order  to  meet  the  requirements  of  every  case,  and  to 
satisfy  the  needs  of  a  progressive  social  condition,  in  which  new  primary 
rights  and  duties  are  constantly  arising  and  new  kinds  of  wrongs  are  con- 
stantly committed." 

This  is  plainly  what  the  court  did  in  this  case.  It  considered  the  ex- 
traordinary conditions  prevailing  and  the  probable  changing  conditions 
that  will  prevail  in  this  large  territory,  and  had  in  view  not  only  the 
present  and  future  rights  of  the  complainant,  but  the  present  and  future 
rights  also  of  a  large  number  of  people  residing  in  that  territory.  It  al- 
so had  in  view  the  fact  that  the  court  had  in  its  final  decree  awarded  full 
compensation  for  the  destruction  of  its  salt  beds  and  works,  its  houses, 
and  all  other  improvements  which  had  been  upon  its  land ;  the  various 
items  aggregating  $456,746.23.  The  only  injury  not  remedied  by  the 
award  was  that  to  the  freehold  or  the  tenure  by  which  the  land  is  held. 
From  the  fact  that  the  salt  beds  and  works  had  been  destroyed  and  the 
land  itself  submerged  to  a  depth  of  75  or  80  feet,  and  no  probability 
of  a  complete  subsidence  of  the  lake  under  15  years,  it  is  evident  that 
the  title  to  or  ownership  of  the  land  was  not  considered  worth  very 
much,  and  not  entitling  the  complainant  to  a  decree  of  such  a  positive 
and  sweeping  character  that  it  would  practically  result  in  destroying  all 
other  interests  in  Imperial  Valley. 

When  it  appeared,  therefore,  that  from  the  evidence  that  under  all 
the  circumstances  water  in  excess  of  the  substantial  needs  of  the  people 
dependent  upon  the  canal  was  not  diverted  from  the  Colorado  river, 
and  that  the  waste  water  now  flowing  into  the  Salton  Sink  did  not  sub- 
stantially increase  the  amount  of  the  water  therein,  it  was  properly 
determined,  as  we  think,  that  the  acts  of  the  defendant  did  not  come 
within  the  prohibition  of  the  decree. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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dry  wind  may,  and  often  does,  sweep  over  the  country  making  the 
immediate  irrigation  of  the  fields  imperative  to  save  the  crops,  especial- 
ly is  this  the  case  of  young  crops  of  alfalfa,  young  trees,  melons, 
beans,  and  all  tender  and  shallow  rooted  plants.  It  also  appeared  that 
the  waste  from  the  tailgate  of  the  Holton  Power  Plant  was  unavoid- 
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business  of  supplying  water  to  the  inhabitants  of  Imperial  Valley  i 
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water  into  the  Salton  Sink  so  that  such  water  with  the  accumulate 
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cease  to  carry  on  its  business  of  diverting  water  from  the  Colora^ 
river.  The  complainant's  construction  of  the  decree  amounts  to  thi 
That  it  provides : 

**That  the  defendant  be  perpetually  enjoined  and  restrained  from  div* 
ing  from  the  Colorado  river  any  of  the  waters  thereof  if  any  such  wat' 
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such  waters  shall  flow  into  the  Salton  Sink  covering  the  lands  of  the  o 
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But  the  court  did  not  enter  such  a  decree. 

The  decree  provides  that  the  diversion  of  water  from  the  Color: 
river  shall  not  be  "in  excess  of  the  substantial  needs  of  the  people 
pendent  upon  the  canal,"  and  that  any  waste  water  turned  out  of 
defendant's  canal  shall  not  be  such  an  amount  as  will  ''flow  into 
lake  now  covering  the  Salton  Sink  and  thereby  substantially  incr( 
the  amount  of  water  therein  or  maintain  the  amount  of  water  ther 
or  prevent  the  decrease  thereof  by  natural  causes."  These  two  pr 
sions  evidently  relate  to  present  conditions  in  the  locality  where 
decree  is  to  operate  and  while  complainant's  land  is  covered  by  the 
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laal JH^^^^^HHHl^V  ^iture  time  when  the 

veaters  of  Salton  Sin. 


( 
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(172  Fed.  826.) 

CAPEWEMi  HORSE  NAIL  CO.  v.  MOONHY. 

(Circuit  Ck>urt  of  Appeals,  Second  Circuit    August  20,  1909.) 

No.  289. 

1,  Tbade-Mabks  and  Trade-Names  (§  84*>*-REQi8rrBATioN  or  Mark— Coioioir- 

ItAW  Trade-Mark. 

In  a  suit  for  infringement  of  a  trade-mark,  objection  to  the  validity  of 
complainant's  registration  of  the  marie  was  not  material  where  com- 
plainant had  a  common-law  trade-mark  in  the  device  alleged  to  have  been 
infringed. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec. 
Dig.  §  M,*} 

2.  Trade-Marks  and  Trade-Names  (§  71*)—lNrRiNQEMENT— Unfair  Compe- 

tition. 

The  use  of  complainant's  trade-mark  on  horseshoe  nails  to  simulate 
complainant's  nails,  and  produce  confusion  in  the  minds  of  dealers  and 
users,  was  unfair  competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  82 ;  Dec.  Dig.  i  71.* 

Unfair  competition,  see  notes  to  Scheuer  v.  MuUer,  20  C.  O.  A.  165;  Lare 
V.  Harper  &  Bros.,  30  C.  C.  A.  376.] 

8.  Courts  (§  292*)— Jurisdiction— Infringement  of  Trade-Mark. 

A  bill  may  be  maintained  in  the  federal  Circuit  Court  to  restrain  the 
infringement  of  a  common-law  trade-mark  where  other  Jurisdictional  facts 
are  present 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  f  834;  Dec.  Dig.  § 
292.*] 

4.  Trade-Marks  and  1*rade-Names  (§  19*)— Character  of  Marks— Ornamen- 
tation. 

That  a  trade-mark,  consisting  of  a  check  figure  formed  by  intersecting 
lines  impressed  on  the  bevel  face  beneath  the  edge  of  horseshoe  nails,  was 
an  ornamental  device  which  added  to  the  appearance  of  the  nails,  and 
also  came  to  represent  quality,  did  not  prevent  it  from  operating  as  a 
valid  trade-mark. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  i  22 ;  Dec.  Dig.  §  19.*] 

6.  Trade-Marks  and  Trade-Names  (J  84*)  —  Infringement  —  Necessity  — 
Horse  Nails. 

It  was  no  defense  to  a  suit  to  restrain  the  infringement  of  plaintiff's 
trade-mark  consisting  of  a  check  figure  formed  of  intersecting  lines  im- 
pressed on  the  bevel  face  beneath  the  beads  of  horseshoe  nails  that  sudi 
mark  was  produced  while  the  nail  was  passing  through  one  of  the  rolls  of 
the  manufacturing  machinery  by  which  the  nail  was  gripped  and  held  in 
place ;  it  not  appearing  that  the  pattern  of  the  gripping  surface  of  the  roll 
was  required  to  be  the  same  as  the  trade-mark  stamped  on  complainant's 
nails  in  order  to  their  successful  manufacture. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Dec 
Dig.  S  84.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 

Suit  by  the  Capewell  Horse  Nail  Company  against  Walworth  M. 
Mooney.  From  a  decree  (167  Fed.  676)  for  complainant,  defendant 
appeals.    Affirmed. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit  Court, 
Northern  District  of  New  York,  enjoining  defendant  from  making,  using,  or 
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seUlng  or  offering  for  sale  horse  nails  bearing  the  tra<!te-mark  of  complainant 
such  as  have  been  heretofore  made  and  sold  by  defendant  or  bearing  any 
mark  so  similar  to  complainant's  trade-mark  as  to  be  likely  to  deceive  pur- 
chasers and  the  public. 
The  opinion  of  the  Circuit  Court  is  reported  in  167  Fed.  575. 

Robert  W.  Hardie,  for  appellant. 

Edmund  Wetmore  and  Oscar  W.  Jeffery,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  mark  consists  of  a  pattern  of 
small  checks,  formed  by  lines  crossing  each  other  diagonally,  stamped 
upon  the  under  or  bevelled  side  or  front  face  of  the  head  of  the  horse- 
shoe nails  and  substantially  covering  the  surface  of  that  particular  face. 
It  is  not  a  rhomboid,  but  has  four  sides,  the  upper  and  lower  sides  being 
parallel  but  unequal,  the  upper  being  the  longest.  The  right  and  left 
sides  are  of  equal  length,  but  not  parallel.  Within  these  boundaries  are 
the  check  marks.  No  complaint  is  made  of  the  marking  or  dressing  up 
of  the  packages  in  which  defendant's  nails  are  sold  by  him,  but  it  is  in 
evidence  that  such  packages  are  frequently  broken  up  and  the  contents 
sold  to  users  by  the  pound,  and  that  users  are  accustomed  to  look  to 
markings  on  the  nail  itself  as  identifying  the  maker.  Various  marks 
have  been  placed  on  the  front  face  of  nail  heads  by  different  makers — 
initials,  etc. — and  in  the  case  of  one  maker  a  globe  with  intersecting  me- 
ridian lines  (readily  distinguishable  from  complainant's  mark).  There 
is  also  some  evidence,  not  especially  persuasive,  that  check  marks  had 
been  used  on  the  top  of  the  head  as  the  distinguishing  mark  of  another 
maker.  But  the  record  does  hot  show  that  this  particular  mark  on  the 
front  face  was  in  use  before  its  adoption  by  complainant  and  its  as- 
sociation in  the  public  mind  with  horse  nails  made  by  it. 

Complainant  registered  this  trade-mark.  No.  56,605,  dated  October 
6,  1906,  and  the  bill  charges  infringement  of  such  registration.  Sev- 
eral objections  to  the  validity  of  this  registration  are  urged  by  de- 
fendant, but  it  is  not  necessary  to  discuss  that  branch  of  the  case,  since 
the  court  found  that  complainant  had  a  common-law  trade-mark,  and 
that  defendant  had  placed  the  mark  on  the  front  face  of  his  nail  heads 
"for  the  purpose  of  simulating  complainant's  nails  and  producing 
confusion  in  the  minds  of  dealers  and  users  and  selling  his  nails  as 
those  of  complainant's  make."  Such  acts  constitute  unfair  competition 
in  trade.  It  is  idle  to  contend  that  the  Circuit  Court  had  no  juris- 
diction to  pass  upon  the  question  of  common-law  trade-mark.  There 
is  the  requisite  diversity  of  citizenship,  and  the  averment  in  the  com- 
plaint as  to  the  statutory  amount  in  dispute  is  not  denied  in  the  answer,. 
nor  was  any  such  objection  interposed  by  plea. 

The  opinion  of  Judge  Ray  is  most  exhaustive  and  no  useful  pur- 
pose would  be  served  by  a  rediscussion  of  the  facts.    He  found  that : 

*Tniis  well-defined  check  mark  was  first  appropriated  and  adopted  by  the 
complainant  as  a  trade-mark  and  as  its  trade-mark,  and  that  it  was  so  adopted 
and  appropriated  and  thereafter  used  primarily  for  the  purpose  of  Identi^ing- 
and  distingnishing  horse  nails  of  complainant's  manufacture  from  those  of 
all  other  makers  and  not  as  an  incident  of  manufacture  or  primarily  for  oma- 
maitation.'* 


250  iT  C  C.  A.  RBPOBT0. 

Also  that : 

*'The  fact  of  such  adoption  and  appropriation  was  extensively  and  Boffident- 
]y  made  known  to  the  public  by  actual  and  continued  use  by  complainant  as 
such,  same  being  affixed  to  its  nails,  and  also  by  publications  and  otherwise ; 
that  by  such  use  thereof  on  the  goods  of  complainant's  manufacture  such  check 
mark  came  to  be  generally  known  to  the  public  as  complainant's  trade-mark 
and  Its  goods  bearing  such  mark  on  the  nail  came  to  be  publicly  known  and 
distinguished  as  those  of  complainant's  make." 

The  evidence  tends  to  establish  the  affirmative  of  the  first  of  these 
findings,  but  the  second  of  them  is  the  more  important  one  and  the 
record  fully  sustains  it.  The  improved  appearance  of  the  nail  was 
immediately  taken  up  as  a  feature  for  advertising,  and  was  so  adver- 
tised as  the  distinctive  characteristic  of  nails  made  by  the  Capewell 
Company.  In  Capewell  Horse  Nail  Co.  v.  Putnam  Nail  Co.  (C.  C.)  140 
Fed.  670,  a  suit  to  restrain  infringement  of  this  same  mark,  Judge  Colt 
held  that  complainant  had  not  proved  that  it  had  ever  claimed  the 
check  as  a  trade-mark  nor  that  there  was  any  association  in  the  public 
mind  of  the  check  pattern  with  complainant's  nails.  Except  for  a 
circular  issued  in  1897  calling  attention  to  the  check  mark  as  indicating 
Capewell  nails  (which  is  in  the  record  here),  we  do  not  know  what  was 
in  evidence  before  Judge  Colt,  but  it  must  be  presumed  that  the  proof 
before  us  as  to  the  distribution  of  nearly  100,000  of  these  circulars 
among  blacksmiths  and  hardware  merchants,  as  to  the  statements  of 
salesmen  to  customers,  and  as  to  the  recognition  of  complainant's  nails 
by  this  mark  was  lacking  in  that  case.  As  to  the  arguments  advanced 
by  defendant  that  check  marks  have  been  used  on  other  articles  as 
ornaments  or  for  purposes  of  utility,  that  the  mark  is  ornamental  and 
that  such  circumstance  led  to  its  adoption,  that  it  is  indefinite  and  that 
complainant  uses  a  different  mark  on  its  packages  from  the  one  applied 
to  its  nails,  Judge  Ray's  opinion  sufficiently  sets  forth  the  law,  and  we 
find  no  error  in  his  conclusions. 

The  real  point  in  the  case  is  whether  the  mark  which  defendant 

stamps  on  its  nails,  a  Chinese  copy  of  complainant's,  is  put  there  as  a 

necessary  incident  of  the  process  of  manufacture.    Checks  or  knurling 

of  similar  pattern  had  long  been  in  use  to  form  gripping  surfaces,  as 

in  forceps,  tweezers,  vises,  etc.,  where  they  are  cut  on  the  interior 

surfaces  of  the  jaws  of  the  gripping  devices.     They  had  also  been 

used  on  the  handles  of  various  tools  to  prevent  the  slipping  of  the  hand 

of  the  workman  when  grasping  the  tools.    Conceding  that  the  general 

public  has  the  right  to  use  this  check  mark  to  form  a  gripping  surface 

when  necessary,  the  Circuit  Court  states  the  proposition  as  follows : 

"Whether  the  defendant  used  the  check  mark  in  manufacturing  horseshoe 
nails,  as  a  gripping  surface  or  for  the  purpose  of  imitating  thie  complainant's 
mark  and  manufacture  so  as  to  pass  off  his  nails  as  those  of  complainant" 

The  mark  on  the  face  of  the  nail  head  is  produced  by  a  check  mark 
on  one  of  the  rolls  between  which  defendant's  nails  are  passed,  and 
he  contends  that  without  its  use  as  a  gripping  surface  the  nail  will 
frequently  slip  and  a  large  percentage  of  imperfect  nails  will  be  found 
in  the  output. 

The  record  contains  a  large  amount  of  evidence  on  this  branch  of 
the  case,  and  here,  as  in  the  Circuit  Court,  the  proposition  above  stated 
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has  been  argued  at  great  length  and  with  great  ability.  The  most 
we  can  say  is  that  the  proof  leaves  it  doubtful  whether  or  not  the  de- 
fendant could  economically  and  efficiently  manufacture  its  nails  with- 
out a  gripping  surface,  on  its  small  roller  which  would  impress  per- 
manent marks  on  the  front  face  of  the  nail  head. 

On  this  branch  of  the  case,  defendant,  who  cannot  reasonably  dis- 
pute that  his  mark  there  placed  is  substantially  like  complainant's, 
has  the  burden  of  proof.  But  we  concur  with  Judge  Ray  in  the  con- 
clusions that: 

**If  it  was  necessary  to  have  a  gripping  surface  on  the  roller,  it  was  not  nec- 
essary to  use  the  only  one  of  many  which  would  produce  [on  the  face  of  the 
naii  headl  the  exact  counterpart  of  complainant's  distinguishing  mark,  which 
had  come  to  be  known  in  the  trade  and  among  manufacturers  and  dealers  iu 
and  users  of  horseshoe  nails ;  [and  that]  the  production  of  this  check  mark  on 
the  defendants  nails  is  not  a  necessary  incident  of  manufacture.** 

The  decree  is  affirmed,  with  costs. 


(172  Fed.  82a) 

SUNSET  TELEPHONE  &  TELEGRAPH  CO.  V.  CITY  OF  POMONA  et  al.t 

(Circuit  Court  of  Appeals,  Ninth  CJircuit  August  7,  1909.) 

No.  1,678. 

1.  Telegraphs  and  Telephones  (J  10*)  — Rights  in  Use  of  Stbeets  — Con- 

struction OF  Statute. 

Where  a  telephone  company  is  authorized  by  its  charter  to  do  an  inter- 
state business,  and  uses  its  lines  for  that  puri)ose,  a  right  to  build  and 
maintain  such  lines  in  the  streets  of  a  city  for  that  pun>ose,  conferred  by 
statute,  is  not  limited  nor  affected  by  the  fact  that  they  are  also  used  to 
transact  local  or  intrastate  business. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 
f  6 ;  Dec.  Dig.  |  10.* 

Rights  of  telegraph  or  telephone  companies  to  use  of  streets,  see  note 
to  Southern  Bell  Telephone  &  Telegraph  Co.  v.  City  of  Richmond,  44  C.  C. 
A.  155.1 

2.  Courts  (8  3(>6*)  —  Federal  Ck)URTS  —  Authority  of  Decisions  of  State 

Courts'. 

in  determining  whether  a  complainant  has  acquired  contract  rights  un- 
der a  state  statute,  which  are  protected  from  impairment  by  the  federal 
Constitution,  a  federal  court  will  follow  the  construction  placed  upon  such 
statute  by  the  highest  court  of  the  state,  where  it  is  in  favor  of  the  con- 
tract relied  on. 

lEjd.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  057;  Dec.  Dig.  § 
36G.« 

Conclusiveness  of  Judgment  l)etween  federal  and  state  courts,  see  notes 
to  Ransas  City,  Ft.  S.  &  M.  R,  O.  v.  Morgan,  21  C.  C.  A.  478 ;  Union  & 
Planters*  Bank  v.  City  of  Memphis,  49  C.  C.  A.  468.1 

8.  Courts  (§  366*)  —  Fedfral  Courts  —  Authority  of  Decision   of  State 
Courts— **Telegraph." 

The  Supreme  Court  of  CJalifomia,  in  construing  section  591  of  the  Penal 
Code,  which  makes  it  a  penal  offense  for  any  person  to  maliciously  take 
down  or  injure  any  line  of  telegraph,  held  that  the  word  **telegraph,"  as 
used  in  such  section,  included  in  its  meaning  ''telephone.''  Pol.  Code  Cal. 
I  4480,  provides  that  with  relation  to  each  other  the  provisions  of  the  four 
Codes  are  to  be  construed  as  though  parts  of  the  same  statute.    Held 

t  Rehearing  denied  November  1,  1909. 
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that,  under  such  rule  and  decision.  Civ.  Oode  Cal.  ^  536,  which  provides 
that  "telegraph  corporations  may  construct  lines  of  telegraph  along  and 
upon  any  public  road  or  highway  ♦  ♦  ♦  within  this  state,"  must  be 
construed  by  a  federal  court  as  including  telephone  corporations,  and  as 
authorizing  them  to  construct  and  maintain  their  lines  In  the  streets  of 
cities  and  towns  without  first  procuring  the  consent  of  the  municipal  au- 
thoritles. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  957;  Dec.  Dig.  § 
3CG.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  6895-6897.] 

4.  Constitutional  Law  (8  134*)  —  Obligation  op  Contracts  —  Contbacts  of 

States  Protected. 

The  construction  and  maintenance  by  a  telephone  company  of  its  lines 
In  the  streets  of  a  city  under  authority  conferred  by  a  state  statute  is  an 
acceptance  by  It  of  the  provisions  of  such  statute,  and  creates  a  contract 
between  It  and  the  state,  which  is  protected  from  Impairment  by  the  fed- 
eral Constitution. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  f  344; 
Dec.  Dig.  $  134.*] 

5.  Courts  (§  366*)  —  Federal  Courts  —  Authority  of  Decisions  op  State 

Courts. 

A  federal  court  will  not  adjudge  a  state  statute  invalid,  as  in  violation 
of  the  state  Constitution,  where  its  validity  has  been  expressly  recognized 
by  the  highest  court  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  J  957;  Dec.  Dig.  S 
3C6.*1 

Gilbert,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Southern  District  of  California. 
For  opinion  below,  see  164  Fed.  561. 

Lawler,  Allen,  Van  Dyke  &  Jutten  and  Pillsbury,  Madison  &  Su- 
tro,  for  appellant. 
Robert  G.  Loucks,  for  appellees. 
Beverly  L.  Hodghead  and  J.  P.  Wood,  amici  curae. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  question  presented  on  this  appeal  is 
whether  the  appellant,  a  California  corporation,  has  the  right  to  main- 
tain its  telephone  poles  and  wires  in  the  streets  of  Pomona,  which  is  a 
city  within  the  state,  of  the  fifth  class,  without  obtaining  from  the 
city  a  franchise  therefor.  No  question  is  presented  by  the  record  re- 
specting the  right  of  the  city  to  make  a  charge  against  the  company 
for  the  use  of  those  portions  of  the  streets  actually  occupied  by  it.  A 
controversy  between  the  company  and  the  city  and  its  officers  over  the 
question  stated  having  arisen,  and  the  city  authorities  having  com- 
menced to  cut  down  the  poles  of  the  company,  the  suit  was  commenc- 
ed by  it  to  secure  injunctive  relief,  resulting,  on  the  final  hearing,  in  a 
decree  dismissing  the  appellant's  bill  of  complaint,  from  which  decree 
the  present  appeal  comes. 

While,  in  the  court  below,  the  complainant's  alleged  rights  were  in 
part  based  upon  the  act  of  Congress  of  July  24,  1866,  entitled  "An  act 
to  aid  in  the  construction  of  telegraph  lines  and  to  secure  to  the  gov- 
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«rninent  the  use  of  the  same  for  postal,  military  and  other  purposes" 
(chapter  230,  14  Stat.  221),  which  act  entered  into  the  consideration 
of  the  court  below  and  is  much  discussed  on  the  present  appeal  by 
counsel  for  the  appellees,  no  right  growing  out  of  that  act  is  here  as- 
serted on  the  part  of  the  appellant,  and  hence  we  omit  all  reference 
to  it. 

The  appellant  here  bases  its  alleged  rights  upon  certain  provisions 
of  the  statutes  of  the  state  of  California,  and  upon  a  claimed  contract 
between  it  and  the  city,  arising  out  of  (1)  the  construction,  mainte- 
nance, and  operation  of  its  plant  in  Pomona  since  August  8,  1898,  and, 
more  particularly,  the  maintenance,  operation,  and  additional  construc- 
tion of  its  telephone  system  between  the  years  1898  and  1902,  by  and 
with  the  acquiescence  and  consent  and  under  the  direction  of  the  city, 
at  a  cost  of  more  than  $10,000;  (2)  the  change  and  removal,  in  the 
year  1904,  by  the  appellant,  of  its  poles  and  wires  from  Second  street, 
at  the  request  of  the  city,  and  their  reconstruction  on  others  of  its 
streets,  with  its  approval  and  under  its  direction,  at  a  cost  to  the  appel- 
lant of  more  than  $6,716.48 ;  (3)  the  extension  of  the  appellant's  tele- 
phone system  by  the  alleged  permission  of  the  city,  under  a  resolution 
thereof  of  date  October  23,  1903,  at  a  cost  of  about  $1,500 ;  and  (4) 
the  assessment  and  taxation  by  the  city  to  the  appellant  of  a  franchise 
for  several  years  preceding  the  commencement  of  this  suit,  including 
the  years  1904-05  and  1905-06,  and  the  acceptance  and  use  by  the  city 
of  two  free  telephones  from  the  appellant  for  more  than  three  years 
prior  to  and  after  the  commencement  of  the  suit. 

The  appellant  was  incorporated  in  April,  1889,  for  the  purpose  of 
doing  a  general  telephone  and  telegraph  business  in  the  states  of  Cal- 
i  f omia,  Oregon,  and  Nevada,  and  the  then  territories  of  Washington, 
Utah,  and  Arizona,  and  elsewhere.  Prior  to  its  incorporation,  to  wit,  on 
the  8th  day  of  August,  1888,  the  city  of  Pomona  passed  an  ordinance, 
numbered  30,  granting  to  another  and  distinct  corporation,  called  the 
Sunset  Telephone-Telegraph  Company,  a  franchise  to  erect  telephone 
fKDles  and  wires  along  the  public  streets  of  the  city  for  a  period  of  10 
years,  and  in  the  month  of  May  of  the  following  year  that  company 
transferred  to  the  appellant  all  of  its  property,  including  whatever 
rights  it  acquired  under  that  ordinance.  Since  the  month  of  May, 
1889,  the  appellant  has  carried  on  a.  general  telephone  business 
throughout  the  state  of  California,  including  the  city  of  Pomona,  and 
in  many  parts  of  Oregon,  Washington,  and  Nevada ;  its  lines  of  poles 
and  wires  in  Pomona  being  an  integral  part  of  its  system,  and  its  sub- 
scribers and  all  other  persons  using  its  system  in  any  place  in  the 
states  or  territories  mentioned,  holding  conversations  from  time  to 
time  by  telephone  with  other  subscribers  and  persons  in  other  cities 
and  places  reached  by  the  said  system.  On  the  8th  day  of  August, 
1898,  the  term  of  the  franchise  granted  by  the  aforesaid  ordinance 
numbered  30  to  the  appellant's  aforesaid  assignor  expired  by  limita- 
tion, notwithstanding  which  the  appellant,  according  to  the  record, 
<:ontinued  to  construct,  maintain,  and  operate  its  telephone  system  in 
Pomona  without  question  on  the  part  of  the  city  as  to  its  right  to  use 
the  public  streets  and  highways  therein  for  its  poles  and  wires,  until 
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February  2,  1899,  when  the  board  of  trustees  of  the  city  for  the  first 
time  notified  the  appellant  that  it  had  "no  franchise,  privilege,  or  other 
legal  right  in  the  city."  The  record  shows  subsequent  extensions  and 
changes  of  the  appellant's  poles  and  wires  in  the  city,  made  with  the 
consent,  and  in  some  instances  at  the  suggestion,  of  the  city;  but  the 
contentions  of  the  respective  parties  were  such,  from  and  after  Feb- 
ruary 2,  1899,  that  no  consent  on  the  part  of  the  city  to  the  perma- 
nent maintenance  of  the  appellant's  poles  and  wires  in  the  streets  of 
the  city  without  the  procurement  of  a  franchise  from  it  can  be  proper- 
ly affirmed  of  the  matters  occurring  subsequent  to  that  date.  At  no 
time,  so  far  as  the  record  shows,  has  the  appellant  disputed  the  exer- 
cise by  the  city  of  its  police  power  in  the  matter  of  designating  and  in- 
dicating the  places  where,  in  the  streets  and  highways  of  the  city,  ap- 
pellant's poles  should  be  set  and  its  wires  strung,  and  until  some  time 
in  the  year  1903  the  city  had  always,  through  its  proper  officers,  made 
such  designation.  In  the  latter  year,  upon  the  making  of  applications 
by  the  appellant  for  permission  to  set  new  poles  and  to  make  exten- 
sions so  as  to  accommodate  its  new  subscribers,  the  city  refused  to 
grant  such  applications,  upon  the  ground  that  the  appellant  should  se- 
cure a  franchise  from  it. 

In  effect,  the  court  below  treated  the  appellant's  telephone  system  as 
if  it  constituted  two  separate  and  distinct  systems— one  interstate  and 
the  other  intrastate.  In  our  opinion  there  is  no  valid  ground  for  such 
a  view.  The  appellant's  poles  and  wires  were  erected  under  and  by 
virtue  of  a  chartef  which  empowered  it  to  transact  an  interstate  tele- 
phone business.  That  such  companies,  like  telegraph  companies,  are 
important  agencies  in  the  transaction  of  interstate  commerce,  is  well 
settled.  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed.  382,  55  C.  C.  A. 
208 ;  Southern  Bell  Telephone  &  Telegraph  Co.  v.  Richmond  (C.  C.) 
78  Fed.  858,  and  cases  there  cited.  Each  pole  and  wire  erected  formed 
an  integral  part  of  that  system,  just  as  each  rail  and  tie  of  an  inter- 
state railroad  constitutes  an  integral  part  of  its  system ;  and  if  there  be 
any  statute  conferring  upon  the  appellant  as  an  interstate  telephone 
company  the  right  to  construct  and  maintain  its  poles  and  wires  in  the 
streets  of  the  city  of  Pomona  (subject,  of  course,  to  the  proper  exercise 
of  the  police  power  of  the  city),  we  do  not  understand  that  any  of 
them  can  be  legally  cut  down  or  destroyed  by  municipal  authority. 
The  main  question  in  the  case,  therefore,  is,  we  think,  whether  there 
was  any  statutory  authority  for  the  erection  and  maintenance  in  the 
streets  of  Pomona  of  the  appellant's  poles  and  wires.  As  has  al- 
ready been  said,  the  right  of  the  city  to  impose  a  charge  upon  the 
company  for  the  use  of  such  portions  of  the  city  as  it  actually  uses 
is  not  here  involved. 

Municipalities  are  the  creatures  of  state  Legislatures,  and  are,  of 
course,  subject  to  state  legislation.  By  its  Constitution  of  1879  CaH- 
fornia  undertook,  in  respect  to  certain  privileges  in  the  streets  of  the 
cities  and  towns  of  the  state,  to  control  even  the  power  of  the  Legis- 
lature of  the  state,  and  by  section  19  of  article  11  of  that  instrument 
made  a  direct  grant  to  the  persons  therein  designated  of  the  right  to 
lay  pipes  in  the  streets  of  any  city  or  town  within  the  state,  for  the 
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purpose  of  supplying  such  cities  and  towns  and  their  inhabitants  with 
water  and  light,  such  work  to  be  done  under  the  direction  of  the  su- 
perintendent of  streets,  and  under  such  general  regulations  as  the 
municipality  should  prescribe  for  "damages  and  indemnity  for  dam- 
ages," and  with  the  right  on  the  part  of  the  municipality  to  regulate 
the  charges  therefor.  See  People  v.  Stephens,  62  Cal.  209.  In  the 
subsequent  case  of  In  re  Johnston,  137  Cal.  115,  120,  69  Pac.  973,  the 
Supreme  Court  of  California  said :  * 

"When  the  sovereigD  authority  of  the  state,  either  in  its  Constitution  or 
tlirough  its  Legislature,  has  created  a  right  and  expressed  and  defined  the  con- 
ditions under  which  it  may  be  enjoyed,  it  is  not  within  the  province  of  a  mu- 
liicipality,  where  such  right  is  sought  to  be  exercised  or  enjoyed,  to  impose 
additional  burdens  or  terms  as  a  condition  to  its  exercise.  The  Constitution 
does  not  authorize  the  municipality  to  require  a  permit  as  a  condition  upon 
which  the  pipes  may  be  laid  in  its  streets,  and  its  claim  of  a  right  to  require 
a  permit  includes  the  right  to  refuse  one,  and  the  right  to  annex  one  condition 
to  the  exercise  of  the  privilege  implies  the  right  to  annex  others,  which  may 
at  least  impair,  if  not  in  fact  amount  to  a  denial  of,  its  exercise.  The  pro- 
vision that  the  work  is  to  be  done  under  the  direction  of  the  superintendent  of 
streets  gives  all  the  protection  for  the  use  of  the  streets  that  could  be  obtained 
under  a  permit ;  and,  under  the  provision  authorizing  the  municipality  to  pre- 
scribe regulations  for  damages  and  Indemnity  for  damages,  the  city  will  be 
fully  protected  against  any  pecuniary  loss  or  detriment" 

And  the  Supreme  Court  of  California  then  proceeded  to  refer  with 
approval  to  the  case  of  Township  of  Summit  v.  New  York,  etc.,  Tel. 
Co.,  57  N.  J.  Eq.  123,  41  Atl.  146,  saying : 

"Under  the  statutes  of  New  Jersey  any  telephone  company  was  authorized 
to  use  the  public  roads  and  highways  on  the  line  of  its  route  for  the  purpose 
of  erecting  poles  thereon  to  suspend  its  wires  and  other  fixtures,  upon  first 
obtaining  the  consent  of  the  owner  of  the  soil,  with  the  proviso  that  the  use 
of  the  public  streets  in  any  incorporated  cities  and  towns  of  the  state  should 
be  sul^ect  to  such  regulations  and  restrictions  as  might  he  imposed  by  the  cor- 
porate authorities  of  said  cities  and  towns.  The  authorities  of  the  townshl]» 
of  Summit  passed  an  ordinance  that  no  wire  should  be  stretched  across  any 
public  street  without  the  permission  of  the  township  cpnunittee.  In  an  action 
to  restrain  a  telephone  company  from  stretching  its  wires  across  certain 
streets  of  the  township,  the  court  held  that  this  ordinance  was  not  a  "regulation 
or  restriction*  under  the  statute,  and  was  therefore  invalid,  saying:  *A  right 
to  prevent  the  use  of  the  streets  for  suspending  wires,  unless  previous  consent 
is  obtained,  if  such  a  right  be  lawfully  conferred,  authorizes  a  refusal  to  con- 
sent at  discretion,  and  confers  a  virtual  power  of  prohibition.  The  right  to 
the  use  of  the  streets  has  been  expressly 'granted  by  the  Legislature,  and  the 
power  to  prohibit  or  Interdict  this  use  so  granted  cannot  be  inferred  from  the 
declaration,  in  the  proviso  annexed  to  the  grant,  that  the  use  should  be  sub- 
ject to  such  regulations  and  restrictions  as  may  be  imposed.  The  restrictions 
Intended  in  such  a  proviso  must  be  held  to  be  restrictions  in  the  nature  of 
regulations,  and  not  restrictions  which  shall  prohibit  the  use  or  impose  new 
conditions  to  the  power  to  exercise  the  franchise.*  ** 

The  Codes  of  California  took  effect  January  1,  1873.  Section  286 
of  the  Civil  Code  contained  the  provision  that : 

"Private  corporations  may  be  formed  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves." 

At  that  time  there  was  no  specific  provision  in  respect  to  telephone 
companies ;  but  section  536  of  the  same  Code  provided  as  follows : 

"Telegraph  corporations  may  construct  lines  of  telegraph  along  and  upon 
any  public  road  or  highway,  along  or  across  any  of  the  waters  or  lands  within 
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this  state,  and  may  erect  poles,  posts,  piers  or  abutments  for  supporting  the 
insulators,  wires  and  other  necessary  fixtures  of  their  lines  in  such  manner 
and  at  such  points  as  not  to  incommode  the  public  use  of  the  road  or  highway, 
or  interrupt  the  navigation  of  the  waters." 

Section  691  of  the  Penal  Code  provided  that: 

"Every  person  who  maliciously  takes  down,  removes,  injures  or  obstructs  any 
line  of  telegraph  or  any  part  thereof,  or  appurtenances  or  apparatus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  misdemeanor.*' 

Subsequently,  and  while  the  above  provisions  of  the  California  stat- 
utes stood  as  quoted,  the  case  of  Davis  v.  Pacific  Telephone  &  Tele- 
graph, etc.,  Company,  127  Cal.  312,  57  Pac.  764,  59  Pac.  698,  came 
before  the  Supreme  Court  of  the  state,  in  which  it  became  necessary 
for  the  court  to  determine  whether  the  word  "telegraph,"  used  in 
section  591  of  the  Penal  Code,  also  included  in  its  meaning  "tele- 
phone." In  holding  that  it  did,  the  Supreme  Court,  in  our  opinion,  in 
effect  held  that  the  same  word  "telegraph"  in  section  536  of  the  Civil 
Code  of  California  also  included  within  its  meaning  "telephone,"  since 
by  section  4480  of  the  Political  Code  of  the  state  the  Legislature  de- 
clared that: 


*'With  relation  to  each  other  the  provisions  of  the  four  Codes  must  be  con- 
strued (except  as  in  the  next  two  sections  provided  [which  two  sections  do  not 
bear  upon  the  present  question])  as  though  all  such  Codes  had  been  passed  at 
the  same  moment  of  time,  and  were  parts  of  the  same  statute." 

And  it  has  been,  in  effect,  so  decided  by  the  Supreme  Court  of  Cali- 
fornia in  several  cases.  People  v.  Applegarth,  64  Cal.  229,  30  Pac. 
805 ;  People  v.  Dobbins,  73  Cal.  257,  14  Pac.  860 ;  Bruner  v.  Superior 
Court,  92  Cal.  239,  28  Pac.  341.  In  the  latter  case  the  court  held  that 
the  word  "elisor,"  as  used  in  the  Code  of  Civil  Procedure,  must  be 
deemed  to  have  been  used  with  reference  to  its  definition  given  in  the 
Political  Code — saying  that  by  section  4480  of  the  Political  Code  it  is 
provided  that: 

"With  relation  to  each  other  the  provisions  of  the  four  Codes  must  be  con- 
strued (except  as  in  the  next  two  sections  provided),  as  though  all  such  Codes 
had  been  passed  at  the  same  moment  of  time,  and  were  parts  of  the  same 
statutes.  (The  next  two  sections  refer  to  cases  of  conflict,  and  have  no  ap- 
plication here.)  When,  therefore,  'elisor*  is  used  in  one  Code,  it  must  be  taken 
to  have  been  used  with  reference  to  its  definition  given  in  another  Code." 

In  its  opinion  the  court  below  held  that  the  case  of  Davis  v.  Pacific 
Telephone  &  Telegraph  Company,  supra — 

"is  not  controlling  authority  in  the  federal  courts  for  at  least  four  reasons: 
First  The  word  'telegraph*  is  so  often  employed  throughout  the  country  in 
legislative  enactments  and  judicial  decisions  that  its  definition  would  seem  to 
be  a  matter  of  general,  rather  than  local,  law.  Second.  The  Davis  Case  does 
not  establish  a  rule  of  property,  but  only  determines  a  question  of  criminal 
liability.  Third.  Said  case  is  not  a  construction  of  section  536  of  the  CaU- 
fomia  Code,  but  simply  a  definition  of  the  word  *telegraph'  in  section  591  of 
the  Penal  Ck>de  of  the  state.  In  that  case,  the  court,  after  giving  to  the  word 
'telegraph*  a  wider  scope  than  consistent  with  its  etymology,  says:  *But  la 
this  construction  Justifiable  in  the  case  of  the  penal  statute:  Section  4  of 
our  Penal  Ck>de  provides  that  "the  rule  of  the  common  law  that  p^ial  statutes 
are  to  be  strictly  construed  has  no  application  to  this  Code.  All  its  provisiCMis 
are  to  be  construed  according  to  the  fair  Import  of  their  terms,  with  a  view 
to  effect  its  object  and  to  promote  Justice."  In  contemplation  of  this  action, 
in  recognition  of  the  fact  that  a  substantial  identity  exists  between  the  two 
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words,  we  think  no  hesitation  need  be  expressed  in  pleclaring  that  under  sec- 
tion 591  of  the  Penal  Code  a  criminal  prosecution  will  lie  for  the  illegal  de- 
struction of  a  telephone  wire.'  Thus  it  ai^>ears  that  the  conclusion  of  the 
court  was  reached  only  by  disregarding  the  common-law  rule  of  strict  con- 
struction, which  section  4  of  the  Penal  Code  requires  to  be  done ;  whereas  sec- 
tion 536  of  the  Civil  Code,  being  a  grant  from  the  state,  upon  its  acceptance 
by  the  corporation,  should  be  strictly  construed.  The  Davis  Case,  therefore, 
is  not  a  construction  of  section  536;  on  the  contrary,  the  inference  is  a  fair 
one,  from  the  very  language  of  the  court,  that  if  it  had  been  passing  upon  said 
section  under  a  strict  rule  of  construction  a  more  limited  meaning  would  have 
been  given  to  the  word  *telegraph,*  and  telephone  companies  would  have  been 
excluded  from  the  operation  of  the  section." 

It  is  undoubtedly  true  that  the  federal  courts  are  not  bound  by  the 
decisions  of  the  state  courts  upon  questions  of  "general  law."  We  are, 
however,  unable  to  agree  with  the  learned  judge  of  the  court  below  in 
his  holding  that  the  construction  placed  by  the  Supreme  Court  of  Cali- 
fornia upon  the  word  "telegraph"  in  the  sections  of  the  state  statute 
referred  to,  the  effect  of  which  was  and  necessarily  is  to  affect  prop- 
erty rights  situated  within  the  state,  falls  within  any  proper  meaning 
of  the  term  "general  law"  as  above  used.  That  the  appellant,  in 
erecting  its  poles  and  wires  in  the  streets  of  the  city  of  Pomona, 
relied  for  its  authority,  at  least  in  part,  upon  section  636  of  the  Civil 
Code  of  California,  is  not  only  shown  by  the  proof  on  the  part  of  the 
appellant,  but  also  appears  from  the  affidavit  of  the  city  attorney  of 
Pomona  filed  on  behalf  of  the  city,  in  which  that  aflBant  says,  aniong 
other  things: 

**That  William  E.  Dunn,  of  Los  Angeles,  one  of  the  attorneys  of  said  com- 
plainant company,  has  several  times  appeared  before  the  board  of  trustees  of 
said  city  in  behalf  of  said  complainant  company ;  that  he  has  also  called  at  my 
office  and  consulted  with  me  in  reference  to  the  matter ;  that  at  the  beginning 
of  our  endeavor  to  place  Sunset  on  an  equal  basis  with  other  citizens  and  cor- 
porations said  William  E.  Dunn  relied  principally  upon  section  536  of  the 
Civil  Code  of  the  state  of  California  as  the  source  of  authority  for  his  said 
company;  and  that  said  section  536  gave  his  said  company  rights  and  privi- 
leges to  operate  within  said  city  of  Pom<ma  independent  of,  separate  from,  and 
without  regard  to  the  rights  or  wishes  of  said  dty  of  Pomona  or  its  board  of 
trustees." 

That  a  construction  of  a  state  statute  by  the  highest  court  of  the 
state,  which  establishes  a  rule  of  property  within  the  state,  will  be 
adopted  by  the  federal  courts,  is  well-established  law.  In  such  cases 
even  the  Supreme  Court  of  the  United  States  will  change  its  own 
ruling  to  conform  to  the  decision  of  the  highest  court  of  a  state.  In 
Green  v.  Lessees  of  Heniy  Neal,  6  Pet.  289,  297,  8  L.  Ed.  402,  the  Su- 
preme Court  said : 

**It  is  admitted  in  the  argument  that  this  courtj  in  giving  a  construction  to 
a  local  law,  will  be  influenced  by  the  decisions  of  the  local  tribunals;  but  it 
Is  contended  that,  when  such  a  construction  shall  be  given  in  conformity  to 
those  decisions,  it  must  be  considered  final — ^that,  if  the  state  shall  change  the 
rule,  it  does  not  comport  either  with  the  consistency  or  dignity  of  this  tribunal 
to  adopt  the  change.  Such  a  course,  it  is  insisted,  would  recognize  in  the  state 
courts  a  power  to  revise  the  decisions  of  this  court,  and  fix  the  rule  of  property 
differently  from  its  solemn  adjudications;  that  the  federal  court,  when  sitting 
within  a  state,  is  the  court  of  that  state,  being  so  constituted  by  the  Oonstitu- 
tion  and  laws  of  the  Union,  and  as  such  has  an  equal  right  with  the  state 
courts  to  fix  the  construction  of  the  local  law.  On  all  questions  arising  under 
97  aCA.— 17 
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the  CoDStltutton  and  laws  of  the  Union,  this  court  may  exercise  a  reylsing  pow- 
er ;  and  its  decisions  are  final  and  obligatory  on  all  other  Judicial  tribunals, 
state  as  well  as  federal.  A  state  tribunal  has  a  right  to  examine  any  such 
questions,  and  to  determine  them ;  but  its  decision  must  conform  to  that  of 
the  Supreme  Court,  or  the  corrective  power  may  be  exercised.  But  the  case 
is  very  different  where  a  question  arises  under  a  local  law.  The  decision  of 
this  question,  by  the  highest  judicial  tribunal  of  a  state,  should  be  considered 
as  final  by  this  court ;  not  because  the  state  tribunal,  in  such  a  case,  has  any 
power  to  bind  this  court  but  because,  in  the  language  of  the  court,  in  the  case 
of  Shelby  v.  Guy,  11  Wheat.  361,  6  L.  Ed.  495,  'a  fixed  and  received  construc- 
tion by  a  state  in  its  own  courts  makes  a  part  of  the  statute  law.*  The  same 
reason  which  influences  this  court  to  adopt  the  construction  given  to  the  local 
law,  in  the  first  instance,  is  not  less  strong  in  favor  of  following  it,  in  the 
second,  if  the  state  tribunals  should  change  the  construction." 

Nor  is  it  accurate  to  say,  as  did  the  court  below  in  its  opinion,  that, 
because  a  federal  question  is  involved  in  this  case,  the  construction 
of  the  state  statute  by  the  highest  court  of  California  was  not  binding 
upon  the  federal  court,  which  was  therefore  at  liberty  to  exercise  its 
own  independent  judgment  in  respect  to  the  meaning  of  the  state  stat- 
ute. The  rule  is  that  the  federal  courts  will  not  depart  from,  but,  on 
the  contrary,  will  follow,  the  construction  of  a  state  statute  by  the 
highest  court  of  the  state,  when  such  construction  is  in  favor  of  the 
contract  relied  on,  and  not  .against  it.  That  rule  is  thus  stated  by  the 
Supreme  Court  of  the  United  States  in  the  recent  case  of  Powers  v. 
Detroit  &  Grand  Haven  Railway  Company,  201  U.  S.  543,  556,  26  Sup. 
Ct.  .556,  557,  50  L.  Ed.  860,  where  it  is  said: 

"It  has  been  often  decided  by  this  court,  so  often  that  a  citation  of  authori- 
ties is  unnecessary,  that  the  Legislature  of  a  state  may.  In  the  absence  of 
si)eoial  restrictions  in  Its  Constitution,  make  a  valid  contract  with  a  corpora- 
tion in  respect  to  taxation,  and  that  such  contract  can  be  enforced  against  the 
stale  at  the  instance  of  the  corporation.  It  is  said  that  we  are  not  concluded 
by  a  decision  of  the  Supreme  Ctourt  of  a  state  in  reference  to  the  matter  of 
contract;  that,  while  the  rule  is  to  accept  the  construction  placed  by  thac 
court  upon  its  statutes,  an  exception  is  made  in  case  of  contracts ;  and  that  we 
exercise  an  independent  judgment  upon  the  question  whether  a  contract  was 
made,  what  Its  scope  and  terms  are,  and  also  whether  there  has  been  any  law 
passed  Impairing  its  obligation.  Douglas  v.  Kentucky,  168  U.  S.  488,  18  Sup. 
Ct.  109,  42  L.  Ed.  533.  It  is  in  order  to  uphold  the  provision  of  the  federal 
Constitution  that  no  state  shall  pass  a  law  impairing  the  obligation  of  a  con- 
tract that  this  duty  of  independent  judgment  is  cast  upon  this  court  But  here 
the  Supreme  Court  of  the  state  has  ruled  in  favor  of  the  continued  existence 
of  a  corporation  and  the  applicability  of  certain  statutes,  and  when  upon  the 
face  of  such  statutes  a  valid  contract  appears  we  accept  the  ruling  that  the 
statutes  are  valid  and  applicable  enactments.  In  other  words,  the  Supreme 
(-ourt  of  the  state  having  sustained  the  validity  of  a  statute  from  which  a  con- 
tract is  claimed,  this  court  follows  that  decision,  and  starts  with  the  question: 
What  contract  is  shown  by  statute?" 

See,  also,  Minnesota  Iron  Company  v.  Kline,  199  U.  S.  593,  26 
Sup.  Ct.  159,  50  L.  Ed.  322 ;  Armour  Packing  Company  v.  Lacy,  200 
U.  S.  226,  26  Sup.  Ct.  232,  50  L.  Ed.  451;  N.  Y.  Cent.  R.  R.  Co.  v. 
Miller,  202  U.  S.  584,  595,  26  Sup.  Ct.  714,  50  L.  Ed.  1155 ;  Jefferson 
Branch  Bank  v.  Skelly,  66  U.  S.  436,  443,  17  L.  Ed.  173,  in  which  last 
case,  in  answer  to  an  insistent  and  persistent  claim  that  it  was  bound 
by  the  construction  placed  by  the  Supreme  Court  of  Ohio  upon  stat- 
utory and  constitutional  provisions  of  that  state,  the  Supreme  Court  of 
the  United  States  said: 
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"We  answer  to  this,  as  this  court  has  repeatedly  said,  whenever  occasion 
has  been  presented  for  its  expression,  that  its  rule  of  interpretation  has  In- 
variably been  that  the  constructions  given  by  the  courts  of  the  states  to  state 
legislation  and  to  state  Constitutions  have  been  conclusive  upon  this  court,  with 
a  single  exception,  and  that  is  when  it  has  been  called  upon  to  interpret  the 
contracts  of  states,  'though  they  have  been  made  in  the  forms  of  law,*  or  by 
the  instrumentality  of  a  state's  authorized  functionaries,  in  conformity  with 
state  l^lslation.  It  has  never  been  denied,  nor  is  it  now,  that  the  Supreme 
Court  of  the  United  States  has  an  appellate  power  to  revise  the  Judgment  of 
the  Supreme  Court  of  a  state,  whenever  such  a  court  shall  adjudge  that  not 
to  be  a  contract  which  has  been  alleged,  in  the  forms  of  legal  proceedings,  by 
a  litigant,  to  be  one,  within  the  meaning  of  that  clause  of  the  Constitution  of 
the  United  States  which  inhibics  the  states  from  passing  any  law  impairing  the 
obligation  of  contracts." 

Taking  section  536  of  the  Civil  Code  of  California  as  originally 
enacted  as  including  telephone  as  well  as  telegraph  companies,  as  we 
think  must  be  done  in  view  of  the  decisions  of  the  Supreme  Court 
of  the  state  to  which  reference  has  been  made,  it  cannot  be  doubted 
that  the  erection  by  the  appellant  of  its  poles  and  wires  in  Pomona 
in  the  year  1889,  and  their  maintenance  and  operation,  was  an  accept- 
ance by  it  of  the  provisions  of  that  statute,  which  thereby  became  a 
contract  between  the  company  and  the  state,  secured  by  the  Constitu- 
tion of  the  United  States  against  impairment  by  any  subsequent  state 
legislation.  Specific  reference  need  not,  therefore,  be  made  to  the 
franchise  acts  of  the  state,  the  first  of  which  was  passed  in  1893  (St. 
Cal.  1893,  p.  288,  c.  204),  further  than  to  say  that  by  those  of  March 
11,  1901  (St.  Cal.  1901,  p.  265,  c.  103),  and  March  20,  1905  (St.  Cal. 
1905,  pp.  491,  492,  c.  385),  both  telegraph  and  telephone  lines  doing 
an  interstate  business  are  expressly  excepted  from  their  provisions 
requiring  a  franchise  from  a  municipality. 

We  have  not  overlooked  the  contention  on  the  part  of  the  appellees 
that  section  536  of  the  Civil  Code  of  California  violates  certain  provi- 
sions of  the  state  Constitution,  and  is,  therefore,  void.  In  consider- 
ing such  a  question  Mr.  Justice  Harlan,  while  sitting  in  the  Circuit 
Court  in  the  case  of  Smith  v.  Fond  du  Lac,  8  Fed.  289,  said: 

*'I  have  not  forgotten  what  was  said  by  the  Supreme  Court  of  the  United 
States,  when  required  in  Fletcher  v.  Peclc,  6  Cranch,  128,  3  L.  Ed.  162,  to  de- 
termine whether  the  Legislature  of  Georgia  had  in  a  particular  enactment 
violated  the  Constitution  of  that  state.  The  court  there  said,  speaking  by 
Chief  Justice  Marshall,  that  *the  question  whether  a  law  l>e  void  for  its  repug- 
nancy to  the  Constitution  is  at  all  times  a  question  of  much  delicacy,  which 
ojight  seldom.  If  ever,  be  ^decided  in  the  affirmative  in  a  doubtful  case.'  The 
more  recent  decisions  of  the  same  court  Justify  me,  I  think,  in  saying  that  a 
federal  court,  in  determining  the  rights  of  parties  under  a  state  law,  will 
never,  in  a  doubtful  case,  adjudge  such  law  to  be  In  conflict  with  the  state  Cou- 
stltntioh,  unless  sustained  in  so  doing  by  some  distinct  adjudication  of  the 
lii^liest  court  of  the  state." 

Certainly,  in  view  of  the  decision  of  the  Supreme  Court  of  Cali- 
fornia in  the  Davis  Case,  and  especially  the  more  recent  decision  of  the 
same  court  in  Western  Union  Telegraph  Co.  v.  Visalia,  149  Cal  744, 
87  Pac.  1023,  where  the  court  expressly  recognized  the  validity  of 
that  section  by  holding  that  the  Western  Union  Telegraph  Company 
had  the  right  to  have  its  telegraph  lines  in  the  streets  of  the  city  of 
Visalia  not  only  by  the  act  of  Congress  of  July  24,  1866,  "but  also 
from  section  536  of  our  tivil  Code,"  no  federal  court  would  be  justi- 
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fied  in  holding  that  that  section  violates  any  provision  of  the  Constitu- 
tion of  California. 

The  conclusion  to  which  we  have  come  is,  we  think,  sustained  by 
the  cases  of  Abbott  et  al.  v.  City  of  Duluth  (C.  C.)  104  Fed.  833 ;  City 
of  Duluth  V.  Abbott  et  al.,  117  Fed.  137,  55  C.  C.  A.  153 ;  City  of 
Wichita  v.  Old  Colony  Trust  Co.,  132  Fed.  641,  66  C.  C.  A.  19 ;  North- 
western Exchange  Telephone  Co.  v.  City  of  Minneapolis,  81  Minn.  140, 
83  N.  W.  527,  86  N.  W.  69,  53  L.  R.  A.  175 ;  City  of  Duluth  v.  Duluth 
Telephone  Co.,  84  Minn.  486,  87  N.  W.  1127;  State  ex  rel.  Wisconsin 
Telephone  Co.  v.  City  of  Sheboygan  et  al.,  114  Wis.  505,  90  N.  W. 
441,  442;  Farmer  &  Getz  v.  Columbiana  Co.  Telephone  Co.,  72  Ohio 
St.  526,  74  N.  E.  1078,  1080 ;  State  ex  rel.  Rocky  Mountain  Bell  Tele- 
phone Co.  V.  Mayor,  etc.,  of  City  of  Red  Lodge,  30  Mont.  338,  76  Pac. 
758 ;  Chamberlain  et  al.  v.  Iowa  Telephone  Co.,  119  Iowa,  619,  93  N. 
W.  596 ;  State  v.  Nebraska  Telephone  Co.,  127  Iowa,  194,  103  N.  W. 
120 ;  Wisconsin  Telegraph  Co.  v.  Oshkosh,  62  Wis.  32,  21  N.  W.  828 
— and  by  the  decision  of  Judge  Beatty  in  the  case  of  Sunset  Telephone 
&  Telegraph  Co.  v.  City  of  Eureka  et  al.  (C.  C.  N.  D.  Cal.)  172 
Fed.  755. 

For  the  reasons  stated,  the  judgment  is  reversed,  with  directions  to 
the  court  below  to  enter  judgment  for  the  complainant. 

GILBERT,  Circuit  Judge  (dissenting).  By  the  opinion  of  the  ma- 
jority of  the  court  it  is  held  that  the  appellant  has  acquired  a  franchise 
for  the  use  of  the  appellee's  streets  under  and  by  virtue  of  section 
536  of  the  Civil  Code  of  California,  enacted  March  21,  1872,  which 
provided  that : 

**Telegraph  corporations  may  construct  lines  of  telegraph  along  and  upon  any 
public  road  or  highway  along  or  across  any  of  the  waters  or  lands  within  this 
state,"  etc. 

It  is  matter  of  common  knowledge  that,  at  the  time  of  the  adoption 
of  the  statute,  telephones  for  public  use  were  unknown.  The  opinion 
does  not  attempt  to  construe  the  statute,  or  to  say  that  it  authorizes 
the  construction  and  maintenance  of  telephone  lines ;  nor  does  it  deny 
the  doctrine  that  in  construing  a  statute  that  meaning  must  be  given 
to  its  words  which  they  had  at  the  date  of  the  act,  a  doctrine  which  is 
well  established  by  the  authorities.  26  Am.  and  Eng.  Enc.  of  Law,  611, 
and  cases  there  cited.  In  Wadsworth  Board  of  Works  v.  United  Tele- 
phone Co.,  13  Q.  B.  D.  914,  it  was  said  that  a  word  used  in  a  statute 
must  receive  the  popular  meaning  existing  at  the  time  when  the  act 
of  Parliament  was  passed.  In  Sharpe  v.  Wakefield,  22  Q.  B.  D.  242, 
Lord  Esher  said: 

"Words  of  a  statute  must  be  construed  as  they  would  have  been  the  day 
after  the  statute  was  passed,  unless  some  subsequent  statute  has  declared  that 
some  other  construction  Is  to  be  adopted,  or  has  altered  the  previous  statute." 

Nor  is  it  denied  that  in  Richmond  v.  Southern  Bell  Telephone  Co., 
174  U.  S.  761, 19  Sup.  Ct.  778,  43  L.  Ed.  1162,  the  Supreme  Court,  in 
construing  a  statute  similar  to  section  536,  held  that  its  provisions  had 
no  application  to  telephone  companies.     Said  the  court  in  that  case  : 
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"In  common  and  technical  language  alike  telegraphy  and  telephony  have 
different  significations.  Neither  includes  all  of  the  other.  The  science  of 
telephony  as  now  understood  was  little  known  as  to  practical  utility  in  1866, 
when  the  greater  part  of  the  law  contained  in  the  title  was  passed.  Telephone 
companies,  therefore,  are  not  within  the  category  of  the  grantees  of  the  privi- 
leges conferred  by  the  statute." 

But  the  opinion  of  the  majority  of  this  court  assumes  that  all  of 
these  considerations  are  to  be  disregarded,  and  that  section  536  of  the 
Civil  Code  of  California  must  be  held  to  include  telephone  companies, 
under  the  doctrine  that  a  federal  court  is  bound  to  follow  the  con- 
struction placed  upon  a  state  statute  by  the  highest  judicial  tribunal  of 
the  state.  It  is  not  to  be  doubted  that,  if  the  Supreme  Court  of  Cali- 
fornia has  placed  a  construction  upon  this  precise  statute,  that  construc- 
tion must  be  adopted  by  a  federal  court.  It  is  not  asserted  that  this 
statute  has  ever  been  construed  by  the  Supreme  Court  of  California ; 
but  it  is  said  that,  because  that  court  has  held  in  Davis  v.  Pacific  Tel. 
&  Tel.  Co.,  127  Cal.  313,  57  Pac.  764,  59  Pac.  698,  that  the  word  "tel- 
egraph" as  used  in  another  statute,  a  section  of  the  Criminal  Code  of 
that  state,  should  be  construed  to  include  "telephone,"  a  construction 
has  been  placed  upon  the  word  "telegraph"  as  used  in  section  536 
which  this  court  is  bound  to  follow.  This  proposition,  I  confidently 
assert,  is  imsupported  by  reason  or  authority.  While  there  is  a  prima 
facie  presumption  that  the  meaning  of  a  word  repeatedly  used  in  the 
same  statute  is  identical  in  all  cases,  unless  there  is  something  to  show 
a  diflFerent  intention,  the  presumption  is  at  best  a  weak  one,  or,  as  End- 
lich  says  (section  387),  "it  is  not  of  much  weight."  But  such  a  prima 
facie  presumption  has  not  been  held  to  apply  to  words  used  in  different 
statutes.  On  the  contrary,  the  doctrine  is  well  sustained  that  there  is 
no  presumption  that  a  word  is  used  in  the  same  sense  in  different  stat- 
utes. In  L.  &  N.  R.  Co.  V.  Gaines  (C.  C.)  3  Fed.  266,  it  was  held  that 
the  fact  that  the  Constitution  of  a  state  uses  a  word  in  one  sense  in 
one  clause  is  no  evidence  that  it  is  used  in  the  same  sense  in  every 
other  clause,  and  that  even  in  the  same  statute  a  word  is  often  used 
with  distinctly  different  meanings ;  the  court  giving  to  it  in  each  in- 
stance the  meaning  which  the  Legislature  intended  it  to  have  in  that 
particular  connection.  In  State  v.  Knowles,  90  Md.  654,  45  Atl.  878, 
49  L.  R.  A.  695,  the  court  said : 

•*It  may,  indeed,  well  be  conceded  that,  where  a  word  susceptible  of  more 
tban  one  meaning  is  repeated  in  the  same  act  or  section  of  an  act  (either  mean- 
ing being  in  each  case  open  to  reasonable  adoption),  a  presumption  arises, 
more  or  less  forcible  according  to  the  circumstances,  that  it  is  used  throughout 
in  the  same  sense;  but  where  the  subject-matter  to  which  the  word  refers  Is 
not  the  same  in  both  clauses,  or  where  the  surrounding  circumstances  are  dif- 
ferent, this  presumption  must  yield  to  an  adverse  presumption,  furnished  by 
an  analysis  of  the  various  purposes  of  the  law  and  of  the  language  In  which 
those  purposes  are  expressed." 

See,  also,  Henry  v.  Trustees,  48  Ohio  St.  676,  30  N.  E.  1122,  and 
cases  there  cited. 

Section  636  of  the  Civil  Code  and  section  591  of  the  Penal  Code  are 
subject  to  different  rules  oi  construction.  The  latter  was,  in  the  Davis 
Case,  construed  under  the  authority  of  section  4  of  the  Penal  Code, 
in^hich  provided  that: 
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"The  rule  of  the  common  law  that  penal  statutes  are  to  be  strictly  construed 
has  no  application  to  this  Oode.  All  its  provisions  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms  with  a  view  to  effect  its  object  and  to 
promote  Justice." 

But  the  construction  of  section  536  is  controlled  by  the  general  rule, 
which  is  thus  expressed  in  Knoxville  Water  Co.  v.  Knoxvillc,  200 
U.  S.  22,  26  Sup.  Ct.  224,  50  L.  Ed.  353 : 

"Only  that  which  is  granted  in  clear  and  explicit  terms  passes  by  a  grant 
of  property,  franchises,  or  privileges  in  which  the  government  or  the  public 
has  an  interest.  Statutory  grants  of  that  character  are  to  be  construed  strict- 
ly in  favor  of  the  public,  and  whatever  is  not  unequivocally  granted  is  with- 
held.   Nothing  passes  by  mere  implication." 

The  provision  of  section  4480  of  the  Political  Code  that,  with  rela- 
tion to  time,  the  provisions  of  the  four  Codes  must  be  construed  as 
though  all  such  Codes  had  been  passed  at  the  same  moment  of  time 
and  were  parts  of  the  same  statute,  does  not  purport  to  say  that  a 
word  used  in  the  statutes  shall  have  the  same  meaning  wherever  used, 
and  it  has  no  bearing  upon  the  question  whether  the  Supreme  Court  of 
California  has  construed  section  536  of  the  Civil  Code;  and  the  deci- 
sion of  that  court  in  Bruner  v.  Superior  Court,  92  Cal.  239,  28  Pac. 
341,  that  under  section  4480  the  word  *'elisor,"  as  used  in  Code  Civ. 
Proc.  §  226,  must  be  deemed  to  have  been  used  with  reference  to  its 
definition  given  in  the  Political  Code,  has  no  application  here,  for  the 
reason  that  the  word  "telegraph"  has  not  been  defined  in  either  of  the 
Codes,  as  was  the  word  "elisor." 

In  Wood  V.  Brady,  150  U.  S.  18, 14  Sup.  Ct.  6,  37  L.  Ed.  981,  it  was 
held  that  the  construction  placed  by  a  state  court  upon  one  statute  im- 
plies no  obligation  on  its  part  to  put  the  same  construction  upon  a 
different  statute,  although  the  language  of  the  two  may  be  similar.  In 
Carroll  v.  Carroll's  Lessee,  16  How.  275,  14  L.  Ed.  936,  it  was  held  that 
the  construction  placed  upon  a  state  statute  by  the  highest  court  of  that 
state,  in  a  case  where  the  decision  did  not  necessarily  involve  the  con- 
struction of  the  statute,  is  not  binding  on  the  federal  courts.  In  Caesar 
V.  Capell  (C.  C.)  83  Fed.  403,  it  was  held  that,  while  federal  courts  fol- 
low the  construction  of  the  state  statutes  given  by  the  courts  of  the 
state,  they  are  not  required  to  adopt  a  construction  based  on  implica- 
tions from  the  language  of  a  judicial  opinion.  In  Southern  Ry.  Co. 
V.  Simpson,  131  Fed.  705,  65  C.  C.  A.  563,  it  was  held  that  the  opin- 
ion of  a  state  court  of  last  resort  construing  a  state  statute  is  con- 
clusive on  the  federal  courts  sitting  in  such  state  to  the  extent  only  of 
the  precise  question  decided.    Said  Judge  Lurton,  for  the  court  : 

"The  opinion  as  a  construction  of  the  statute  is  authoritative  to  the  extent 
of  the  precise  question  decided,  and  no  farther." 

I  submit  that  not  only  has  section  536  not  been  construed  by  the 
Supreme  Court  of  California,  but  that  we  have  no  means  of  knowing, 
from  any  of  the  decisions  of  that  court,  what  construction  would  be 
placed  upon  it  in  a  case  involving  its  meaning.  I  think  that  the  opin- 
ion of  the  court  below  (164  Fed.  561)  correctly  disposes  of  the  ques- 
tions of  law  involved  in  the  case,  and  that  the  judgment  should  be 
affirmed. 
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(172  Fed.  859.) 

HOLEPROOF  HOSIERY  CO.  v.  WALLACH  BROS. 

(Circuit  Court  of  Appeals,  Second  Circuit.    July  31,  1009.) 

No.  287. 

1.  Trade-Marks  and  Trade-Names  (§  85*)— Right  to  Protection— Mislead- 

ing Name. 

Manufacturers  of  lioslery  under  tlie  name  "Holeproof"  are  not  preclud- 
ed from  an  injunction  protecting  the  use  of  such  name  by  the  fact  that  it 
is  false  and  misleading:  it  being  merely  a  boastful  and  fanciful  word  not 
intended  as  a  representation  that  the  hose  manufactured  and  sold  by 
complainant  thereunder  would  never  wear  outi 

2.  Trade- Marks  and  Trade- Names  (S  3*)— Descriptive  Name. 

A  trade-mark  "Holeproof  used  In  the  manufacture  and  sale  of  hosiery 
is  not  objectionable  as  descriptive. 

[Bkl.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  G ;  Dec.  Dig.  §  3.* 

Arbitrary,  descriptive,  or  fictitious  character  of  trade-marks  and  trade- 
names, see  note  to  Searle  &  Hereth  v.  Warner,  50  C  C.  A.  323.] 

3..  Tbade-Marks  and  Trade-Names  (8  59*)— Infringement— Injunction. 

The  word  "Knot air'*  is  not  an  infringement  of  the  word  "Holeproof"  as 
applied  to  the  manufacture  and  sale  of  hosiei*j'. 

lEd.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  $1  68,  72 ;  Dec.  Dig.  |  59.*J 

4.  Tbade-Marks  and  Trade-Names  (|  9o*)— Infringement— Preliminary  In- 
junction. 

Where,  In  a  suit  to  restrain  the  infringement  of  plalntlfTs  trade-mark 
and  for  unlawful  competition,  there  was  some  evidence  that  defendants 
liad  sold  hose  of  other  manufacture  for  "Holeproof"  hose  of  t^omplaln- 
ant's  manufacture,  a  preliminary  injunction  restraining  sales  of  such 
goods  unless  the  customer  is  informed  that  the  goods  offered  are  not  com- 
plainant's was  properly  granted. 

lEd.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  S  108 ;  Dec.  Dig.  §  95.*J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Bill  by  the  Holeproof  Hosiery  Company  against  Wallach  Bros. 
From  an  order  (10?  Fed.  373)  granting  a  preliminary  injunction, 
defendant  appeals.    ^Modified  and  affirmed. 

This  cause  comes  here  uiwn  appeal  from  an  order  of  the  Circuit  Court, 
Southern  District  of  New  York  enjoining  defendant: 

<1)  From  •*using  and  employing  In  connection  with  the  manufacture,  adver- 
tising or  sale  of  hosiery,  not  the  product  of  complainant,  the  word  *holeproor 
or  any  like  word." 

(2>  From  •'supplying  In  resT>onse  to  requests  for  *Holei)roof  Socks,'  or  *IIole- 
proof  Hosiery*  any  socks  or  hosiery  not  the  product  of  complainant." 

(3)  From  "using  or  employing  in  connection  with  the  manufacture  or  sale 
of  hosiery  not  the  product  of  complainant  the  words  *Guarantee,*  ^Guaranteed 
Hose*  or  *Guaranteed  Hosiery*  or  like  words,  provided  and  when  such  expres- 
sions are  contained,  printed,  set  forth  or  advertised  in  words,  letters  or  figures 
or  osed  or  employed  upon  or  in  connection  with  style  of  package,  labeling^ 

1  See  note  at  end  of  case. 
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dressing,  use  of  colors  and  arrangement  of  type  calculated  to  induce  the  belief 
that  defendant's  guaranteed  *Knotair'  hosiery  Is  complainant's  guaranteed 
'Holeproof  hosiery." 

<4)  Prom  '*u8ing  or  employing  In  connection  with  the  manufacture,  adver- 
tisement or  sale  of  hosiery,  not  complainant's  product  boxes,  labels,  guarantee 
tidsets,  bands  or  devices  identical  with  or  like  those  shown  in  and  by  Exhibit 
A  or  Exhibit  B." 

(5)  From  "doing  any  act  or  thing  in  the  manufacture,  advertisement  or  sale 
of  hosiery  calculated  to  induce  the  belief,  that  any  such  product,  not  complain- 
ant's, is  the  product  of  complainant" 

With  the  proviso  that  nothing  in  the  order  contained,  "shall  enjoin  or  re- 
strain defendant  from  using  the  word  *Knotair*  as  applied  to  hosiery,  when 
such  use  is  not  accompanied  or  induced  by  deceptive  or  imitative  methods  in 
the  packing,  labeling,  dressing,  use  of  colors  and  arrangement  of  type." 

The  opinion  of  the  Circuit  Court  Is  reported  in  167  Fed.  373. 

A.  P.  Jetmore,  for  appellant. 

Walter  C.  Booth  (Frank  F.  Reed  and  Edward  S.  Rogers,  of  coun- 
sel), for  appellee. 

Before  LACOMBE,  COXE,  and  NO  YES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Inasmuch  as  this  is  an  appeal  from  a 
preliminary  order,  and  it  is  quite  possible  that  in  some  respects  the 
record  made  at  final  hearing  may  differ  from  that  which  is  now 
before  us,  it  seems  wise  carefully  to  restrict  the  discussion  of  the 
questions  presented  on  the  argument,  and  briefly  to  indicate  our  con- 
clusions as  to  the  merits  of  the  precise  case  here  presented. 

Defendant  contends  that  complainant  has  no  standing  in  a  court  of 
equity  because  the  name  it  has  applied  to  its  hosiery  "Holeproof"  is 
false  and  misleading.  We  are  not  impressed  by  this  argument.  No 
one  surely  could  be  misled  into  the  belief  that  holes  will  not  appear  in 
complainant's  socks  if  they  are  worn  long  enough,  and  it  is  difficult 
to  conceive  that  any  one  could  be  fatuous  enough  to  suppose  that 
by  the  use  of  such  a  word  he  could  deceive  people  by  inducing  a  belief 
that  the  goods  to  which  it  was  applied  would  never  wear  out.  It  is  a 
boastful  and  fanciful  word,  easily  to  be  distinguished  from  the  "Syrup 
of  Figs"  and  similar  cases  where  the  name  or  description  involved 
misstatements  as  to  the  manufacture  of  the  advertised  product. 

Nor  do  we  find  any  particular  force  in  the  objection  that  the  word 
is  descriptive.  The  record,  as  it  now  stands,  sufficiently  indicates  that 
by  expensive  advertising  and  large  sales  during  several  years  the 
word  "Holeproof"  has  acquired  a  secondary  meaning,  indicating  to 
the  prospective  purchaser,  not  that  socks  sold  under  it  are  indestruct- 
ible, but  that  they  are  those  which  complainant  has  been  making  and 
supplying  to  consumers,  apparently  to  their  entire  satisfaction. 

The  injunction,  however,  is  too  broad,  and  should  be  modified  ia 
these  respects. 

(1)  There  is  no  evidence  whatever  in  the  record  that  defendant  has 
.ever  used  the  word  "Holeproof"  or  any  other  word  than  "Knotair"^ 
in  connection  with  the  manufacture,  advertisement  or  sale  of  its  goods. 
Indeed,  since  "Knotair"  is  its  own  distinctive  trade-name  there  seems 
no  likelihood  of  its  doing  so.  Therefore,  as  we  concur  with  the  court 
below  in  the  conclusion  that,  standing  alone,  the  word  "Knotair"  is 
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not  an  infringement  of  "Holeproof,"  we  find  no  warrant  in  the  tes- 
timony for  the  first  clause  of  the  injunction. 

(2)  As  to  sales  of  defendant's  product  in  response  to  a  request  for 
"Holeproof"  hosiery,  the  testimony  is  conflicting.  In  the  case  of  two 
sales  the  assertions  of  complainant's  witnesses  are  squarely  denied  by 
defendant's.  In  two  other  cases  the  denial  is  not  so  positive ;  the  wit- 
ness not  recollecting  the  precise  transaction.  Upon  the  record  as  it 
stands  complainant  is  entitled  to  the  security  of  an  injunction,  until 
final  hearing,  when  the  facts  may  be  more  fully  shown.  Such  an  in- 
junction can  work  no  prejudice  to  defendant,  if  it  is  truthful  in  the 
assertion  that  its  sole  object  is  to  sell  its  own  goods  under  their  own 
name  and  on  thieir  own  merits.  The  second  clause  of  the  order  ap- 
pealed from  is,  however,  too  broadly  phrased.  It  would  prevent  selling 
to  a  customer,  who  asked  for  "Holeproof  socks,"  any  goods  made  by 
defendant,  even  after  it  was  fully  explained  to  such  customer  that  they 
were  not  what  he  came  to  buy,  but  another  and  different  brand  made 
by  defendant.    It  should  be  modified. 

(3)  Taking  into  consideration  resemblances  in  shape  and  character 
of  package  which  result  from  conformity  to  custom  of  the  trade,  we 
are  unable  to  concur  in  the  conclusion  that  there  is  sufficient  similarity 
as  to  packages,  labeling,  etc.,  to  warrant  preliminary  injunction,  in 
the  absence  of  proof  that  any  one  has  been  deceived  by  defendant's 
acts  in  that  regard.  This  disposes  of  the  third  and  fourth  clauses  of 
the  injunction,  which  as  thus  modified  is  affirmed,  with  half  costs  of 
this  appeal  to  defendant. 

N0TB.1 

Misleadins  or  False  Labels, 

I.  In  General. 

[a]  (U.  S.  1896)  Inaccurate  statements  in  labels,  If  entirely  immaterial,  are 
not  sucti  false  representations  as  will  bar  a  suit  to  enjoin  infringements. — 
Tarrant  &  Ck).  v.  Johann  Hoff,  22  O.  C.  A.  644,  76  Fed,  959. 

[b]  (U.S.  1902)  The  preparation  known  as  **Hostetter*s  Bitters,*'  having 
been  made,  sold,  and  known  to  the  public  for  many  years,  has  acquired  a  com- 
mercial value  which  entitles  the  proprietors  to  the  protection  of  the  courts 
in  its  sale,  and  they  will  not  enter  upon  the  question  of  its  merits,  as  a  reme- 
dy for  the  ailments  for  which  it  is  recommended,  at  the  instance  of  a  defend- 
ant who  has  been  engaged  in  selling  a  spurious  article  for  the  genuine. — Sam- 
uel Bros.  &  Co.  V.  Hostetter  Co.,  55  C.  C.  A.  Ill,  118  Fed.  257. 

[c]  (U.S.  1900)  A  complainant's  right  to  relief  in  equity  against  unfair 
competition  cannot  be  defeated  on  the  ground  that  it  has  been  guilty  of  fraud 
in  misrepresenting  to  the  public  the  origin  of  an  article  manufactured  by  it, 
which  is  not  involved  in  the  suit— Heller  &  Merz  Co.  v.  Shaver  (C.  0.)  102 
Fed.  882. 

[d]  (D.  G.  1906)  Where  any  symbol  or  label  claimed  as  a  trade-mark  is  so 
worded  as  to  contain  a  distinct  assertion  which  is  false,  no  property  right  can 
be  claimed ;  nor  can  the  right  to  the  exclusive  use  of  it  be  maintained  in  a 
court  of  equity. — Schuster  Co.  v.  MuUer,  28  App.  D.  C.  409. 

[e]  (lU.  1904)  The  mere  fact  that  a  person  who  has  a  lawful  property  in 
a  trade-name  has  sought  to  deceive  the  public  by  false  representations  does 
not  defeat  his  right  to  protect  such  a  trade-name  In  a  court  of  equity,  where 

I  Supplemental  to  note  to  Raymond  v.  Royal  Baking  Powder  Co.,  29  (3.  C» 
A.  250. 
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such  false  repres^itatlons  were  with  respect  to  immaterial  matters,  and  the 
trade-name  itself  does  not  contain  any  misrepresentations. — ^Wormser  v. 
Shayne,  111  111.  App.  556. 

[f]  (La.  1909)  The  owner  of  a  trade-mark  not  used  in  accordance  with  its 
true  meaning  has  no  equity  to  sustain  a  suit  to  protect  it — New  Orleans  Cof- 
fee Co.  V.  American  Coffee  Co.  of  New  Orleans,  49  South.  730. 

[g]  (N.  J.  1906)  If  the  commodity  which  complainant  is  selling  under  a 
trade-name  or  symbol  is  offered  to  the  public  under  a  misrepresentation,  he 
has  no  standing,  nor  can  he  call  upon  the  court  to  aid  him  in  preserving  the 
rlj^ht  to  deceive  the  public  without  interruption. — Bear  Lithia  Springs  Co.  v. 
(Jreat  Bear  Spring  Co.,  71  N.  J.  Eq.  595,  71  AtL  883. 

[hi  (N.  Y.  1908)  The  right  to  a  name  used  by  persons  in  their  calling  is 
similar  to  the  right  to  the  use  of  a  trade-mark,  which  right  equity  will  not 
protect  where  the  name  or  phrase  claimed  as  such  is  intended  and  calculated 
to  deceive  the  public— Fay  v.  Lambourne,  124  App.  Dlv.  245,  108  N.  Y.  Supp. 
874. 

11.  Statement  AS  to  Obioinator,  Manufactureb,  or  Place  or  Manufacture. 

[a]  (U.  S.  1908)  Where  complainant  in  a  suit  to  restrain  infringement  of  a 
trade-mark,  "Beecham's  Pills,"  only  represented  in  connection  with  the  sale 
of  the  pills  that  they  were  prepared  and  sold  by  complainant  in  St  Helens, 
England,  and  in  New  York,  a  statement  that  **the  pills  accompanying  this 
pamphlet  are  specially  packed  for  U.  S.  America"  was  insufficient  to  show  a 
misrepresentation  that  the  pills  were  made  in  England,  so  as  to  preclude  com- 
plainant from  equitable  relief. — Beecham  v.  Jacobs,  86  C.  C.  A.  623,  159  Fed. 
120. 

[b]  (U.  S.  1899)  The  mere  fact  that  complainants,  as  partners,  conduct 
their  business  under  the  name  of  the  "Standard  Distilling  Company,"  is  not 
sufficient  to  show  that  they  represent  themselves  as  a  corporation  for  the  pur- 
pose of  deceiving  and  defrauding  the  public,  so  as  to  debar  them  of  the  right 
to  invoke  the  protection  of  a  court  of  equity  in  the  use  of  such  name. — Block 
V.  Standard  Distilling  &  Distributing  Co.  (C.  C.)  95  Fed.  97a 

[cl  (U.  S.  1900)  A  complainant  using  the  name  of  "Old  Country  Soap"  on  a 
soap  manufactured  in  the  United  States,  for  the  purpose  of  Inducing  persons 
who  came  to  this  country  from  Europe  to  believe  such  soap  was  made  in  the 
"old  country,**  is  not  entitled  to  protection  in  the  use  of  such  name  as  a  trade- 
name by  a  court  of  equity. — Allan  B.  Wrisley  Co.  v.  Iowa  Soap  Co.  (C  C.) 
104  Fed.  548. 

[dl  (U.  S.  19a3)  In  a  suit  for  infringement  of  a  trade-mark  for  whisky,  the 
testimony  and  exhibits  of  complainant  showed  that  his  trade-mark  as  regis- 
tered and  used  on  his  barrels  and  bottles  contained  a  representation  that  his 
whisky  was  made  in  Nelson  county,  Ky.;  that  he  also  conspicuously  adver- 
tised such  to  be  the  fact  by  the  markings  on  his  packages,  and  by  advertising 
matter,  using  cuts  of  a  distillery,  with  the  words  "Old  Style  Nelson  County 
Pure  Rye,**  etc.  It  was  8ho\%'n  without  contradiction  that  he  owned  no  dis- 
tillery, that  whisky  sold  by  him  was  purchased  from  rectifiers,  was  not  made 
in  Kentucky,  and  was  not  a  pure  rye  or  bourbon  as  represented,  but  a  blended 
whisky  flavored,  and  containing  coloring  matter,  his  trade-mark  being  sten- 
ciled on  the  barrels  at  his  request  Held  that,  lx)th  his  trade-mark  and  busi- 
ness being  founded  on  false  representations  intended  to  deceive  the  public,  a 
court  of  equity  would  not  entertain  a  suit  for  their  protection  by  enjoining 
another  from  infringing  his  trade-mark. — Uri  v.  Hirsch  (C.  C.)  12S  Fed.  5G8. 

[el  (Cal.  1904)  The  use  by  a  corporation  of  the  name  of  an  individual,  who 
at  one  time  had  been  its  president,  as  its  corporate  name,  and  his  surname, 
used  possessively,  under  which  it  had  built  up  its  reputation,  as  its  popular 
name,  does  not  import  a  declaration  that  a  person  of  the  name  used  is  now 
connected  with  it,  so  as  to  render  such  use  fraudulent. — ^Dodge  Stationery  Co. 
V.  Dodge,  145  Cal.  380,  78  Pac.  879. 

[fl  (Ga.  1898)  Certain  shoes  were  stamped,  "Old  Colony  Shoe  Company, 
Rockland,  Mass.*'  There  was  no  such  company  In  existence,  and  the  shoes 
were  not  manufactured  in  Rockland,  which  was  a  city  having  a  reputation  for 
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the  manufacture  of  fine  shoes.  Held,  that  the  firm  originally  using  such 
trade-mark  was  not  entitled  to  protection  in  its  use.  since  it  had  a  tendency 
to  deceive  the  public. — Coleman,  Burden  &  Warthen  Co.  v.  Dannenberg  Co., 
30  S.  E.  630. 

fgl  (111.  1901)  The  fact  that  the  trade-mark  of  a  manufacturer  of  butterlne 
<.*ou tains  the  words  **The  only  high  grade"  is  not  to  be  construed  as  a  state- 
ment that  he  is  the  only  manufacturer  of  high-grade  butterlne,  or  that  the  use 
of  the  word  **only'*  discloses  fraud  or  deception  of  such  a  character  as  to  de- 
prive him  of  the  protection  of  a  court  of  equity  in  its  use  as  a  trade-mark. — 
William  J.  Moxley  Co.  v.  Braun  &  Fitts  Co.,  93  111.  App.  183. 

[h]  (^Id.  190G)  PlaintifT  sued  to  restrain  defendants  from  publishing,  cir- 
culating, and  selling  an  almanac  designated  as  **J.  &  C.  Gruber*s  Hagerstown 
Town  and  Country  Almanac  for  the  Year  1906,  and  any  other  almanac  in 
colorable  imitation  of  plaintifTs  almanac,"  published  by  plaintiff  corporation. 
At  the  top  of  plaintiflTs  almanac  appeared  the  words :  "Ei^tered  according  to 
the  act  of  Congress,  in  the  year  1905,  by  J.  Gruber  in  the  office  of  the  Librari- 
an of  Congress  at  Washington."  The  title  of  the  almanac  was  **J.  Gruber's 
Hagerstown  Almanac."  Near  the  bottom  of  the  title-page  were  the  words: 
•*IIagerstown,  Md.  Printed  by  John  Grul)er" — ^and  at  the  top  of  the  second 
page  was  a  notice,  signed  "John  Gruber,"  dated  Hagerstown,  July,  1874,  au- 
thorizing plaintiff  corporation  to  publish  the  almanac,  and  at  the  bottom  of 
the  third  page  were  the  words:  "Hagerstown,  Maryland.  Printed  and  sold 
by  John  Gruber,  South  Potomac  Street."  Held,  that  such  statements,  though 
erroneous,  were  not  such  as  to  deceive  the  public,  and  were  therefore  insuf- 
ficient to  deprive  plaintiff  of  the  right  to  an  injunction. — Gruber  Almanack 
Co.  V.  Swingley,  103  Md.  362,  63  Atl.  684. 

[1]  (Mass.  1909)  One  engaging  in  the  shoe  business  on  his  own  account  un- 
der an  assumed  name  bought  his  goods  from  one  manufacturing  the  shoes  for 
him  according  to  his  directions  as  to  design,  material,  workmanship,  etc.  He 
stamped  on  the  shoes  the  assumed  name,  and  he  adopted  the  name  as  a  trade- 
mark. He  was  known  to  the  trade  as  a  manufacturer,  and  not  as  a  jobber. 
and  his  letter  heads  contained  the  assumed  name,  followed  by  the  words 
••Manufacturers  of  ♦  ♦  ♦  Shoes."  Held,  that,  he  was  not  guilty  of  such 
fraudulent  representations  as  would  defeat  his  right  to  recover  the  profits 
realized  by  another  through  the  wrongful  use  of  the  trade-mark'. — Nelson  v. 
J.  H.  Winchell  &  Co.,  89  N.  E.  180. 

f  jl  (N.  J.  1906)  Complainant's  advertisement  of  its  water  as  "bottled  at 
the  spring,"  when  in  fact  it  was  bottled  at  a  city  warehouse,  and  a  declara- 
tion in  such  advertisement  that  such  water  was  a  cure  for  certain  diseases 
named  therein,  contrary  to  the  truth,  were  such  misrepresentations  as  will  in- 
duce the  court  to  refuse  complainant  relief  in  a  suit  to  enjoin  the  infringe- 
ment of  his  trade-name. — Bear  Lithia  Springs  Co.  v.  Great  Bear  Spring  Co., 
71  X.  J.  Eq.  595,  71  Atl.  383. 

rk]  (N.  J.  1907)  Where  complainant  seeks  to  protect  a  trade-name  from  un- 
fair competition,  he  will  not  be  refused  relief  because  for  several  years  he 
circulated  catalogues  and  price  lists  containing  false  statements  as  to  his  exclu- 
sive right  to  the  name,  where  it  is  not  proved  that  the  trade-name  owes  its 
value  to  such  false  representations,  and  the  publication  had  ceased  prior  to 
the  filing  of  the  bill. — Johnson  &  Johnson  v.  Seabury  &  Johnson,  67  Atl.  36. 

[1]  (N.  Y.  1906)  Where  complainants  were  the  sole  proprietors  of  a  certain 
kind  of  cigarette  paper,  manufactured  exclusively  for  them  in  Paris,  and  all 
of  the  paper  was  stamped  with  complainants*  watermark,  and  was  unobtain- 
able by  others,  complainants'  representation  that  they  were  "sole  manufactur- 
ers" of  the  paper  in  Paris,  when  in  fact  they  had  no  factory  there,  was  not 
such  a  material  misrepresentation  as  precluded  them  from  equitable  relief 
against  a  fraudulent  infringement  thereof.  Order  (1904)  99  App.  Div.  361,  91 
N.  Y.  Supp.  223.  affirmed.— Gluckman  v.  Strauch,  186  N.  Y.  560,  79  N.  E.  1106. 

[m]  (Wis.  1904)  Under  Rev.  St.  1898,  §  1409g,  permitting  the  sale  of  pro- 
prietary medicines  bearing  the  name  of  the  physician  or  pharmacist  prepar- 
ing the  same,  a  proprietary  medicine  label  which  falsely  istatee  that  the  med- 
icine is  put  up  by  a  physician  will  not  be  protected  by  injunction. — Lemke  v. 
Diets,  121  Wis.  102,  98  N.  W,  93a 
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III.  Statement  as  to  Chabacteb  of  Article. 

[a]  (U.  S.  1903)  The  use  of  the  term  *'Syrup  of  Figs'*  to  designate  a  laxa- 
tive medicinal  preparation,  together  with  printed  statements  and  designs  up- 
on the  bottles  containing  the  compound  and  on  the  cartons  and  wrappers,  cal- 
culated to  induce  the  public  falsely  to  believe  that  fig  Juice  Is  an  Important  ele- 
ment in  the  composition  of  such  preparation,  whose  operative  laxative  element 
Is  senna,  Involves  such  deceit  and  misrepresentation  as  will  deprive  the  manu- 
facturer of  equitable  relief  against  the  sale  by  another  of  a  medicinal  prepara- 
tion named,  marked,  and  packed  In  Imitation  of  the  older  medicine,  for  the 
purpose  and  with  the  design  and  intent  of  deceiving  purchasers  and  Induclng^ 
them  to  buy  the  new  preparation  Instead  of  the  old  one.  Decree  (1900)  42 
C.  C.  A.  383,  102  Fed.  334,  reversed.— Clinton  E.  Worden  &  Co.  v.  California 
Fig  Syrup  Co.,  187  U.  S.  516,  23  Sup.  Ct.  161,  47  L.  Ed.  282,  102  O.  G.  623. 

[b]  (U.  S.  1900)  A  complainant  cannot  maintain  a  suit  in  equity  to  protect 
his  monopoly  In  tfie  use  of  a  trade-name,  which  is  in  fact  the  name  of  an  ar- 
ticle well  known  In  foreign  countries,  on  the  ground  that  the  product  to  which 
he  applies  it  Is  a  new  article  of  manufacture,  and  not  the  article  of  which -the 
name  is  descriptive,  where  he  has  represented  by  his  labels  and  otherwise  that 
It  was  such  article,  and  has  built  up  the  business  which  he  seeks  to  protect 
upon  such  representations. — Dadlrrlan  v.  Yacublan,  30  C.  C.  A.  321,  98  Fed. 
872,  affirming  decree  (C.  C.  1898)  90  Fed.  812. 

[c]  (U.  S.  1906)  Complainants  manufactured  and  sold  "Angostura"  bitters 
under  repreFentations  that  it  consisted  of  a  mixture  of  certiiin  bitter,  aro- 
matic, and  carminative  substances,  together  with  alcohol  added  as  a  preser- 
vative solvent,  and  that  the  bitters  did  not  contain  any  "intoxicating  ingre- 
dients." An  advertising  circular  contained  certificates  of  physicians  and  cus- 
tomers, representing  that  the  bitters  were  a  valuable  remedy  for  nearly  all 
ills,  and  when  mixed  with  water,  beer,  wine,  and  spirits,  made  a  "splendid 
drink,"  and  also  that  the  bitters  were  free  from  dangerous  Ingredients  and 
might  be  used  by  invalids,  adults,  and  children  to  advantage.  Held,  that  the 
statement  that  the  bitters  contained  no  intoxicating  ingredients  should  be  con- 
strued as  referring  to  the  herbs  and  simples  of  which  it  was  composed,  and 
that  such  representations  were  not  so  false  and  fraudulent  as  to  deprive  com- 
plainants of  relief  in  a  suit  to  enjoin  unlawful  competition.  Decree  (C.  C. 
1905)  139  Fed.  917,  reversed.— Sieger t  v.  Gandolfi,  79  C.  C.  A.  142,  149  Fed. 
100. 

[dl  (U.  S.  1907)  Complainant  and  its  predecessors  since  1888  manufactured 
and  widely  advertised  and  sold  a  patent  medicine,  called  "Alpenkrauter,"  as 
a  blood  purifier,  claimed  to  cure  a  great  number  of  diseases,  which  In  fact  It 
did  not  do.  The  public  was  cautioned  not  to  consult  physicians  nor  druggists, 
because  the  medicine  was  not  for  sale  there,  and,  while  It  claimed  that  the 
medicine  was  composed  in  part  of  Imported  herbs,  complainant's  witness  re- 
fused before  the  master  to  disclose  the  Ingredients  of  the  medicine  or  to  state 
from  what  herb  houses  or  firms  the  herbs  were  purchased.  Held,  not  to  show 
that  complainant  did  not  come  into  equity  with  clean  hands,  and  was  there- 
fore not  entitled  to  relief  against  defendants'  unfair  competition  by  the  sale 
of  another  medicine  under  a  similar  name. — Dr.  Peter  H.  Fahmey  &  Sons  Co. 
V.  Ruminer,  82  C.  C.  A.  621,  153  Fed.  735. 

[e]  (U.  S.  1897)  A  manufacturer  of  cigars  placed  in  each  box  thereof  a" 
printed  statement  that  only  the  best  grades  of  Havana  tobacco  were  used  lu 
the  cigars,  which  were  guarantied  to  be  of  choice  Havana  tobacco.  In  fact, 
the  cigars  contained  a  considerable  proportion  of  Inferior  tobacco,  not  Hava- 
na, and  In  some  instances  no  Havana  tobacco  at  all.  Held,  that  this  was 
such  a  misrepresentation  as  to  disentitle  the  manufacturer  to  relief  against 
an  imitator  of  his  labels,  advertisements,  etc.,  though  found  clearly  guilty  of 
unfair  competition.— Hi Ison  Co.  v.  Foster  (C.  C.)  80  Fed.  896. 

[f]  (U.  S.  1899)  The  fact  that  the  wrappers  in  which  a  medicine  is  placed 
on  the  market  contain  an  erroneous  statement  that  the  compound  1b  purely 
vegetable,  where  the  same  wrapper  truthfully  gives  the  formula  In  accord- 
ance with  which  it  Is  made.  Is  not  such  a  fraud  as  will  defeat  the  right  of  the 
manufacturer  to  relief  from  unfair  competition,  nor  will  a  claim  improvident- 
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ly  or  mistakenly  made  in  a  former  suit  against  different  defendants,  and 
which  could  not  be  sustained,  preclude  the  complainant  from  alleging  the  true 
state  of  facts  in  the  subsequent  suit — Centaur  CJo.  v.  Robinson  (C.  C.)  91  Fed. 
S89. 

[g]  (U.  S.  1903)  Where  a  trade-mark  contains  false  representations  with 
respect  to  the  article  on  which  it  is  used,  it  will  not  be  protected  by  a  court 
of  equity,  and  it  ia  immaterial  that  the  article  may  be  as  good  as  that  which 
it  is  falsely  represented  to  be. — ^Uri  v.  Hirsch  (O.  C.)  123  Fed.  568. 

[h]  (U.  S.  1905)  Statements  made  on  the  labels  and  wrappers  of  a  prepara- 
tion as  to  its  medical  value  and  the  cures  it  has  effected  are  so  largely  of  mat- 
ters of  opinion  rather  than  statements  of  fact  that,  although  apparently  ex- 
travagant, they  will  not  Justify  a  court  of  equity  in  refusing  a  preliminary 
Injunction  against  an  imitator,  who  is  clearly  infringing  the  proprietary  rights 
of  the  maker. — Moxie  Nerve  Food  Co.  v.  Holland  (C.  C.)  141  Fed.  202. 

[i]  (U.  S.  1907)  Where  a  proprietary  preparation  purchased  and  used  large- 
ly as  a  mere  beverage  was  also  falsely  and  fraudulently  represented  by  its 
manufacturer  to  contain  valuable  medicinal  ingredients,  a  court  of  equity  can- 
not afford  protection  to  any  part  of  its  business  against  infringement  of  trade- 
mark or  unfair  competition. — ^Moxie  Nerve  Food  Co.  of  New  England  v.  Mo- 
dox  Co.  (C.  C.)  152  Fed.  493. 

01  (Ala.  1906)  Where,  in  a  suit  to  restrain  the  infringement  of  a  trade- 
mark adopted  by  complainant  to  identify  whisky  manufactured,  bottled,  and 
sold  by  him,  the  evidence  showed  that  the  contents  of  the  bottles  fell  far  short 
of  what  the  label  and  lettering  indicated,  and  that  the  bottles  were  so  labeled 
and  lettered  as  to  induce  the  public  to  believe  that  they  were  obtaining  a  qual- 
ity of  whisky  far  superior  to  what  they  actually  bought,  equity  will  not  Inter- 
fere.— J.  W.  Epperson  &  Co.  v.  Bluthenthal,  42  South.  863. 

[k]  (D.  C.  1908)  Where  one  of  the  parties  to  a  trade-mark  interference  pro- 
ceeding bases  its  right  to  registration  of  the  word  "Brookwood/*  as  a  trade- 
mark for  whisky,  upon  prior  use  of  the  mark,  and  it  appears  that  the  appli- 
cant's labels  containing  the  mark  state  that  the  whisky  is  a  pure  rye  whisky, 
while  the  evidence  shows  that  it  contains  rye,  bourbon  whisky  and  neutral 
spirits,  he  is  not  entitled  to  register  the  mark,  because  of  the  false  and  mis- 
leading statements  on  the  labels. — Levy  v.  Uri,  31  App.  D.  C.  441. 

[}]  (Iowa,  1904)  One  who  seeks  to  restrain  the  use  by  another  of  a  trade- 
name adopted  by  himself  will  be  denied  relief  if  he  has  been  himself  guilty  of 
unfair  comi)etition,  or  has  made  false  statements,  calculated  to  deceive  the 
public  as  to  the  nature,  the  constituent  parts,  or  the  makers  of  the  article 
which  he  sells  or  as  to  whether  it  has  been  patented  or  not,  or  any  other  state- 
ments calculated  to  mislead  or  defraud. — Sartor  v.  Schaden,  125  Iowa,  696, 
101  N.  W.  511. 

[ml  (Md.  1902)  Equity  will  not  protect  a  trade-mark  for  a  patent  medicine, 
the  statement  on  the  label :  "The  great  smallpox  and  diphtheria  cure  and  pre- 
ventive. Cures  the  worst  cases  without  marking,  unless  already  scabbed" — 
asserting  a  falsehood,  and  being  designed  to  deceive  the  public. — Houchens  v. 
Houchens,  95  Md.  37,  51  Atl.  822. 

[n]  (Neb.  1903)  Mere  statements  of  opinion  as  to  the  curative  properties  of 
a  compound,  or  as  to  the  cause  of  a  disease  concerning  which  there  Is  a  con- 
flict of  opinion,  are  not  false  representations,  within  the  meaning  of  the  rule 
that  one  deceiving  the  public  by  false  representations  as  to  the  nature  of  the 
compound  sold  cannot  enforce  his  trade-mark  therein. — ^Newbro  v.  Undeland, 
96  N.  W.  635. 

[ol  (Tex.  1908)  A  wholesale  grocer  adopted  as  a  trade-mark  on  his  syrups 
the  words  **Georgia  Coon."  The  words  "Genuine  molasses"  were  used  in  con- 
nection with  the  trade-mark  on  molasses  that  was  not  pure  cane  molasses, 
but  was  formed  largely  of  glucose.  It  was  generally  known  that  the  "Coon 
molasses"  was  not  pure  cane  molasses,  and  no  one  could  be  deceived  by  the 
labels.  There  was  nothing  to  show  that  genuine  molasses  could  not  be  made 
from  anything  but  the  juice  of  sugar  cane,  or  that  the  terms  conveyed  the 
impression  that  the  molasses  was  so  manufactured.  Held,  that  the  use  of  the 
words  "Crenuine  molasses"  was  not  such  a  deception  as  to  prevent  the  whole- 
sale grocer  from  obtaining  relief  in  a  court  of  equity  against  one  infringing 
t:he  trade-mark;  molasses  being  defined  as  a  thick,  brown  or  dark  colored, 
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viscid,  uncrystallizable  syrup  which  drains  from  sugar  In  the  process  of  man- 
ufacture, and  a  blend  of  corn  syrup,  com  molasses,  and  cane  syrup  is  gen- 
uine molasses. — Western  Grocer  Co.  v.  Caffarelli  Bros.  (Civ.  App.)  108  S.  W. 
413. 

IV.  Statement  OLAmiNO  Patent,  Copyright,  or  Registration  of  Trade- 
Mark. 

[a]  (U.  S.  1901)  No  right  to  a  trade-mark  which  includes  the  word  "patent" 
and  which  describes  the  article  as  '^patented*'  can  arise  when  there  is  and  has 
been  no  patent ;   nor  is  the  claim  a  valid  one  for  the  other  words  used,  where 

*  it  is  based  upon  their  use  in  connection  with  that  word.  Decree,  llahtjeu's 
American  Composition  Co.  v.  Ilolzappel's  Composition  Co.  (1900)  41  C.  C.  A. 
329,  101  Fed.  257,  reversed. — HolzapfePs  Compositions  Co.  v.  Rahtjen's  Ameri- 
can Composition  Co.,  183  U.  S.  1,  22  Sup.  Ct.  6,  46  L.  Ed.  49,  97  O.  G.  95a 

[b]  (U.  S.  1908)  Where  complainant  sold  pills  that  were  not  patented  under 
the  name  '^Beecham's  Patent  Pills,"  the  word  *i>atent"  was  employed  in  a  mere 
proprietary  sense,  to  indicate  that  the  pills  were  made  according  to  Beecham's 
secret  formula,  and  not  necessarily  that  they  were  manufactured  under  letters 
patent,  and  hence  did  not  constitute  such  a  misrepresentation  as  to  preclude 
plaintiff  from  relief  in  equity  against  the  infringement  of  plaintiff*s  trade- 
mark, **Beecham's  Pills.'*--Beecham  v.  Jacobs,  86  C.  C.  A.  6&.  159  Fed.  129. 

fcl  (U.  S.  1902)  The  use  by  the  manufacturer  of  an  article,  for  several  years 
after  a  patent  therefor  had  expired,  of  advertising  circulars  containing  the 
word  "patented,**  or  statements  clearly  implying  that  it  was  protected  by  a 
patent,  which  circulars  were  inclosed  in  the  packages  in  which  the  article  was 
sold,  is  such  a  fraud  as  will  preclude  relief  in  equity  against  unfair  compe- 
tition, although  no  such  statements  were  made  in  connection  with  complain- 
ant's trade-mark,  or  on  the  packages  themselves;  it  being  impossible  for  the 
court  to  determine  to  what  extent  the  value  of  complalnant*s  business,  which 
it  is  asked  to  protect,  is  due  to  such  fraudulent  action. — Preservaline  Mfg. 
Co.  V.  Heller  Chemical  Co.  (C.  C.)  118  Fed.  ia'5. 

[dl  (U.  S.  1905)  Where  the  printing  on  the  back  of  complainant*s  card  con- 
taining hooks  and  eyes  did  not  claim  that  the  hump  feature  was  patented, 
but  merely  directed  attention  to  complainant's  articles  by  referring  thereto  as 
the  *'De  Long  Patent  Hook  and  Eye,'*  and  contained  a  sketch  thereof,  with  an 
index  line  pointing  significantly  to  the  hump  or  a  spring  tongue  of  the  hook, 
such  reference  to  a  patent,  which  had  been  held  invalid  except  as  to  the  triple 
band  of  spring  wire  to  strengthen  the  hook,  did  not  constitute  such  a  decep- 
tion of  the  public  as  precluded  complainant  from  relief  in  a  court  of  equity 
against  unfair  competition. — De  Long  Hook  &  Eye  Co.  v.  Francis  Hook  &  Eye 
&  Fastener  Co.  (C.  C.)  139  Fed.  146. 

[el  (III.  1904)  Where,  In  connection  with  the  use  of  a  trade-name,  the  word 
"copyright"  is  used,  when  no  copyright  actually  exists,  it  cannot  be  said  that 
such  trade-name  includes  a  misrepresentation  which  will  defeat  the  right  of 
the  owner  to  protect  such  trade-name  by  Injiractlon  in  a  court  of  equity ;  nor 
does  the  fact  that,  in  connection  with  the  use  of  such  trade-name,  the  owner 
thereof  falsely  claimed  that  he  had  ten  stores  located  in  various  cities,  wlien 
in  fact  he  had  but  seven,  defeat  such  right  of  protection. — ^Wormser  v.  Shayne, 
111  HI.  5.'>6. 

[f]  (N.  J.  1900)  Where  complainant  advertised  that  its  method  of  marking 
its  name  on  the  selvedge  of  silk  was  patented,  and  no  patent  right,  existed, 
such  action  was  ground  for  refusing  complainant  a  preliminary  injunction 
against  one  alleged  to  be  infringing  complainant's  name  and  method  of  use, 
where  it  did  not  appear  that  the  necessity  for  such  interference  was  absolute- 
ly imperative.— Stirling  Silk  Mfg.  Co.  v.  Sterling  Silk  Co.  (Ch.)  46  Atl.  199. 

V.  Correcting  False  Statement  After  Commencement  op  Action. 

[a]  (N.  J.  1905)  The  fact  that  complainant  In  a  suit  to  enjoin  unfair  compe- 
tition from  the  use  by  defendant  of  labels  similar  to  those  of  complainant  had, 
three  years  before  the  suit  was  brought,  falsely  represented  in  its  circulars 
that  it  had,  by  act  of  Congress,  exclusive  right  to  use  the  devices  which  its 
labels  bore,  did  not  disentitle  it  to  relief;  the  false  claim  having  been  with- 
drawn.— Johnson  &  Johnson  y.  Seabury  &  Johnson  (Ch.)  61  Atl.  5. 
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UNITED  STATES  V.   STEINMAN. 

(drcnlt  Court  of  Appeals,  Third  Circuit    October  6,  1909.) 

No.  53. 

1.  Banks  and  Banking  (§  256*)—Fui^ds—** Willful  Misapplication." 

••Willful  misapplication''  of  the  funds  of  a  national  bank,  in  order  to 
constitute  an  ofTense  denounced  by  Rev.  St  f  5209  (U.  S.  Comp.  St.  1901, 
p.  3497),  must  be  a  willful  misapplication  for  the  use  or  benefit  of  accused, 
or  of  some  person  or  company  other  than  the  banking  association,  with  in- 
tent to  injure  and  defraud  the  association,  or  some  other  body  corporate 
or  natural  person,  being  entirely  different  from  acts  constituting  an  of- 
ficial maladmiiUstration,  subjecting  the  bank  to  a  forfeiture  of  its  charter, 
as  provided  by  section  5239  (page  3515). 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i  964 ; 
Dec.  Dig.  §  256.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  7482-7483.] 

2.  Banks  and  Banking  (§  256*)— Misapplication  op  Funds— Ovkbdratts. 

An  unintentional  overdraft  by  a  depositor  in  good  standing  and  possess- 
ing ample  means  to  pay,  or  an  overdraft  to  be  paid  pursuant  to  a  prior 
agreement  resting  on  abundant  credit,  does  not  constitute  a  willful  mis- 
application of  a  national  bank's  funds,  in  violation  of  Rev.  St.  $  5209  (U. 
S.  Comp.  St  1901,  p.  3497). 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  S§  964, 
965;  Dec.  Dig.  f  256.*] 

3.  Banks   and    Banking    (f    257*)— National    Banks— Misapplication    of 

Fun  D&— Evidence. 

In  a  prosecution  for  aiding  and  abetting  the  oflScers  of  a  national  bank 
to  willfully  abstract  the  funds  of  the  bank  by  means  of  certain  overdrafts, 
evidence  that  prior  to  the  making  of  such  overdrafts  it  was  agreed  that 
the  bank  should  furnish  funds  for  the  operations  of  certain  corporations  in 
which  accused  and  the  bank's  president  and  cashier  were  officers,  and 
that  from  time  to  time  notes  should  be  given  by  such  corporations  to  take 
up  the  overdrafts,  and  that  at  the  time  of  the  advances  the  value  of  the 
corporation's  property  was  more  than  $300,000,  while  the  overdrafts  ag- 
gregated only  $30,872.24,  was  admissible  to  show  absence  of  criminal  in- 
tent. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  S  257.*] 

4.  Banks  and  Banking  (J  257*)  —  National  Banks  —  Misapplication  of 

Funds— I  NfifTBucnoNs. 

In  a  prosecution  for  aiding  and  abetting  the  willful  misapplication  of 
the  funds  of  a  national  bank  by  Its  officers  by  overdrafts,  an  instruction 
that  an  arrangement  by  which  the  cashier  and  president  of  a  banking  in- 
stitution allows  its  funds  to  be  taken  out  is  not  a  justification,  since  the 
funds  of  a  national  banking  institution  can  only  be  taken  out  by  the  ac- 
tion of  its  board  of  directors,  and  that  if  by  the  paying  of  the  checks  con- 
stituting the  overdrafts,  or  any  of  them,  either  the  money  of  the  bank  was 
removed  from  its  resources,  or  its  capital  reduced,  or  its  charter  endanger 
ed,  any  one  of  such  things  would  be  sufficient  to  warrant  the  jury  in  find- 
ing a  misapplication  with  intent  to  injure  the  bank,  was  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  |  257. ♦] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

E.  H.  Steinman  was  convicted  of  aiding  and  abetting  the  willful 
abstraction  of  the  funds  of  a  national  bank,  and  he  brings  error.  Re- 
versed. 
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George  C.  Burgwin,  Jno.  E.  Kunkle,  and  Edward  E.  Robbins,  for 
plaintiff  in  error. 

R.  M.  Gibson,  Asst.  Dist.  Atty.,  for  the  United  States. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NING,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  E.  H.  Steinman 
was  convicted  on  an  indictment  charging  him,  under  Rev.  St.  §  5209 
(U.  S.  Comp.  St.  1901,  p.  3497),  with  aiding  and  abetting  Charles  E. 
Mullin,  cashier  of  the  Farmers'  &  Mechanics'  National  Bank  of  Mt. 
Pleasant,  Pa.,  to  willfully  abstract  the  funds  of  said  bank.  On  the  im- 
position of  sentence,  Steinman  sued  out  this  writ  of  error. 

The  abstractions  charged  in  the  indictment  consisted  of  overdrafts 
of  the  Acme  Lumber  &  Supply  Company  aggregating  $30,782.24. 
Steinman  was  not  an  officer  of  the  bank.  He  was  an  officer  and  stock- 
holder of  the  Acme  Lumber  &  Supply  Company,  the  Anchor  Glass 
Company,  and  the  Searchlight  Manufacturing  Company,  three  cor- 
porations engaged  in  manufacturing,  building,  and  real  estate  opera- 
tions at  Mt.  Pleasant.  The  proofs  show  that  the  alleged  value  of  the 
properties  of  said  companies  was  upwards  of  $300,000.  In  order  to 
obtain  further  means  for  the  operations  of  these  companies,  he  applied 
to  Hissem,  the  president,  and  Mullin,  the  cashier,  of  the  bank,  both  of 
whom  had  stock  in  these  companies.  There  were  certain  transactions 
in  reference  to  the  bonds  of  these  companies  which  need  not  be  detailed 
here ;  but  the  result  of  their  negotiations,  so  far  as  pertinent  to  the 
questions  raised  by  the  assignments  of  error,  was  that  the  three  com- 
panies were  to  be  furnished  funds  as  they  were  needed  for  their  pay 
rolls  and  operations,  and  that,  as  the  particular  amounts  to  be  finally 
apportioned  to  each  company  could  not  be  determined  at  the  time,  the 
advances  were  to  be  made  to  the  general  account  of  the  Acme  Lumber 
&  Supply  Company,  and  that,  as  its  account  was  from  time  to  time 
overdrawn,  notes  were  to  be  given  by  such  of  the  companies  as  had 
used  the  funds  to  take  up  these  overdrafts.  On  the  trial,  Steinman, 
in  common  with  the  other  defendants,  offered  to  prove  the  value  of  the 
property  of  the  Acme  Lumber  &  Supply  Company,  the  Anchor  Glass 
Company,  and  the  Searchlight  Manufacturing  Company,  whose  notes 
were  given  as  collateral  to  secure  the  payment  of  said  checks  accord- 
ing to  the  arrangement  made  before  the  checks  were  issued,  "for  the 
purpose  of  showing  that  there  was  no  fraudulent  intent  to  misapply 
the  funds  of  the  bank — a  criminal  intent  being  necessary  to  justify  a 
conviction."  This  offer  was  objected  to  by  the  government  as  "in- 
competent, irrelevant,  and  immaterial  to  the  issue,  and  not  tending  to 
throw  light  upon  the  intent  of  the  defendants  in  paying  out  the  mon- 
eys charged  in  the  indictment  as  having  been  wrongfully  misapplied  by 
the  defendants."  To  the  court's  action  in  sustaining  this  objection, 
exception  was  taken,  and  the  court's  ruling  is  here  assigned  for  error. 
The  substantial  character  of  proof  herein  offered  appears  elsewhere 
in  the  record,  showing  that  the  value  of  the  property  of  the  three  com- 
panies at  the  time  of  these  advances  was  alleged  to  be  more  than  $300,- 
OOO.    In  its  general  charge,  the  court  also  said: 
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'*An  arrangement  by  which  the  cashier  and  the  president  of  a  banking  In- 
stitution allow  the  funds  to  be  taken  out  is  not  a  justification,  either  on  the 
part  of  the  president  and  cashier  or  on  the  part  of  a  person  dealing  with  the 
l)resident  and  cashier.  The  funds  of  a  national  banking  institution  can  only 
be  taken  out  by  the  action  of  the  board  of  directors." 

And  this  also  is  assigned  for  error. 

After  careful  consideration,  we  are  of  opinion  the  defendants  were 
entitled  to  give  in  evidence  all  matters  tending  to  show  their  good  faith 
in  the  transaction  in  question,  and  that  the  overdrafts  were  not  willful 
abstractions  and  misapplications  under  section  5209.  An  overdraft 
of  an  account  is  not  per  se  and  necessarily  an  abstraction  of  the  bank's 
funds  under  section  5209  by  the  drawer  of  a  check  who  has  not  funds 
to  meet  it,  nor  is  the  payment  of  such  overdraft  check  by  an  executive 
officer  of  the  bank,  without  action  by  the  board,  necessarily  a  misap- 
plication under  such  section.  Indeed,  in  BoUes  on  Modern  Banking, 
p.  199,  it  is  said : 

"Grenerally,  two  kinds  of  overdrafts  are  as  clearly  justified  as  any  other 
kind  of  a  loan:  (1)  An  unintentional  overdraft  by  a  depositor  in  good  stand- 
ing, and  possessing  ample  means  to  pay ;  (2)  an  overdraft  to  be  paid  in  pursu- 
ance of  a  prior  agi'eement,  resting  on  abundant  credit'* 

It  will  thus  be  seen  that  the  facts  and  circumstances  attendant  upon 
an  overdraft  may  affect  the  character  of  the  overdraft  and  determine 
whether  it  is  criminal  and  within  the  purview  of  section  5209,  which 
as  we  have  seen  concerns  transactions  where  one  "embezzles,  abstracts 
or  willfully  misapplies."  This  is  clearly  shown  in  the  cases  involving 
that  section  before  the  Supreme  Court.  There  the  distinction  is 
clearly  drawn  between  acts  of  willful  misapplication  under  section 
5209,  and  those  of  maladministration  in  violation  of  statute  section 
5200  (page  3494),  for  example,  that  "the  total  liabilities  to  any  associa- 
tion of  any  person  *  *  *  for  money  borrowed  *  *  *  shall  at 
no  time  exceed  one-tenth  part  of  the  capital  stock  of  the  association 
actually  paid  in,"  and  which  acts  of  maladministration  shall  under 
section  5239  (page  3515)  subject  the  bank  to  forfeiture  of  its  charter. 
Thus,  in  United  States  v.  Britton,  107  U.  S.  655,  2  Sup.  Ct.  512,  27 
L.  Ed.  520,  the  court  says : 

"We  are,  therefore,  of  opinion  that  the  willful  misapplication  of  the  moneys 
and  funds  of  the  banking  association,  which  is  made  an  offense  by  section 
5209,  means  something  different  from  the  acts  of  official  maladministration 
referred  to  In  section  5239,  and  it  must  be  a  willful  misapplication  for  the  use 
or  benefit  of  the  party  charged,  or  of  some  person  or  company  other  than  the 
association,  with  intent  to  injure  and  defraud  the  association,  or  some  other 
body  corporate,  or  some  natural  person." 

And  in  United  States  v.  Northway,  120  U.  S.  327,  7  Sup.  Ct.  580, 
30  L.  Ed.  664,  it  is  said : 

"In  the  case  of  the  United  States  v.  Britton,  107  U.  S.  655,  669,  2  Sup.  Ct 
512,  27  Lb  Ed.  520,  the  offense  of  willfully  misapplying  the  funds  of  a  banking 
association,  as  defined  by  the  statute,  was  considered  with  reference  to  the 
facts  in  that  case.  It  was  there  held  that  a  willful  and  criminal  misapplica- 
tion  of  the  funds,  as  defined  by  section  5209,  did  not  include  every  case  of  an 
nnla^vfnl  application  of  funds,  inasmuch  as  in  the  very  statute  Itself  there 
were  other  instances  of  unlawful  misapplication,  evidently  not  embraced  with- 
in the  intention  of  section  5209.  For  that  reason  it  was  held,  in  that  case,  that 
it  was  necessary  to  specify  the  particulars  of  the  application,  so  as  to  dlsUn- 
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gnish  that  charged  In  the  Indictment  as  willful  and  criminal  from  those  others 
contemplated  by  the  statute  which  were  unlawful,  but  not  criminal." 

Now  this  distinction  between  an  unlawful  act  of  maladministration, 
which,  of  course,  misapplied  the  funds  of  the  bank  and  subjected  the 
bank  to  forfeiture  of  its  charter,  but  which  were  not  punishable  under 
section  5209  as  a  willful  misapplication,  the  court  in  its  charge  failed 
to  draw,  but,  on  the  contrary,  instructed  the  jury  that  such  an  unlawful 
act  of  maladministration  evidenced  an  intent  which  warranted  con- 
viction.   The  language  was : 

**If  by  the  paying  of  these  checks,  or  any  of  them,  either  the  moneys  of  the 
bank  were  removed  from  the  resources  of  the  bank,  or  its  capital  reduced,  or 
Its  charter  endangered,  any  one  of  these  things  would  be  sufficient  to  warrant 
you  in  fiuding  that  the  misapplication  was  with  intent  to  injure  the  banking 
institution." 

Under  the  facts  of  the  case  there  was  really  nothing  left  for  the  jury 
to  pass  on.  Taking  these  overdrafts  under  the  arrangement  alleged, 
they  were  loans  of  more  than  one-tenth  of  the  capital  of  the  bank.  In 
paying  the  checks  the  moneys  of  the  bank  were  removed  from  its 
resources,  and  that  they  as  excessive  loans  endangered  the  charter  of 
the  bank  were  all  matters  which  could  not  be  gainsaid,  and  from  them 
the  jury  were  in  effect  directed  to  infer  the  intent  necessary  in  a  con- 
viction under  this  indictment. 

Such  instruction  being  at  variance  with  the  views  expressed  by  the 
Supreme  Court,  we  are  of  opinion  that  in  this  regard,  as  well  as  in 
ruling  out  the  testimony  mentioned,  the  defendant  has  just  ground  to 
complain,  and  the  judgment  imposed  must  be  reversed. 


(172  Fed.  9ia) 

CARTER  RICE  &  CO.  ▼.  AUBIN. 

(Circuit  Court  of  Appeals,  First  Circuit    August  17,  1909.) 

No.  815. 

1.  Masteb  and  Servawt  (IS  289*)— Injury  to  Servant— Contributobt  Negli- 

gence—When  Question  ifob  Jury. 

In  an  action  by  a  servant  against  the  master  to  recover  for  an  injury 
resulting  from  tlie  explosion  of  a  can  of  wood  alcohol,  which  he  had  set 
upon  a  bench  on  which  was  also  a  lighted  lamp,  contributory  negligence 
as  matter  of  law  in  setting  the  can  very  close  to  the  lamp  was  not  estab- 
lished by  the  opinion  of  an  expert  that  there  could  have  been  no  explosion 
if  the  can  had  been  placed  at  the  distance  testified  by  plaintiff,  where  such 
opinion  was  based  on  the  assumption  that  the  vai)or  from  the  can  would 
distribute  itself  evenly  in  all  directions,  without  allowance  for  actual  con- 
ditions, such  as  drafts  or  surrounding  objects  by  which  it  might  be  af- 
fected. 

fEd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  1119, 
1120 ;  Dec.  Dig.  S  289.*] 

2.  Evidence  (§§  546,  547*)— Experts— Examination— Discretion  of  Court. 

The  exclusion  of  a  question  asked  an  expert  witness^  either  on  the 
ground  that  he  was  not  shown  to  be  qualified  or  because  too  general,  is 
largely  within  the  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  E>^idence,  Cent  Dig.  SS  2363,  2364 ;  Dec. 
Dig.  §§  546,  547  ;♦  Witnesses,  Cent.  Dig.  §  849.] 


'      CARTEB   lUCE  A  GO.  V.  AUBIN.  275 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

Robert  Manning  (Burnham,  Brown,  Jones  &  Warren,  on  the  brief), 
for  plaintiff  in  error. 

Oliver  E.  Branch  (Branch  &  Branch  and  Burns  &  Burns,  on  the 
brief),  for  defendant  in  error. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

COLT,  Circuit  Judge.  This  is  a  suit  to  recover  damages  for  personal 
injuries  caused  by  an  explosion  of  wood  alcohol.  The  plaintiff,  while 
in  the  employ  of  the  defendant,  was  engaged  in  soldering  a  dripping 
pan.  He  filled  the  lamp  for  heating  the  soldering  iron  from  a  gallon 
can  containing  about  a  quart  of  wood  alcohol.  He  then  set  the  can 
down  upon  the  bench  where  he  was  working.  Some  30  minutes  aft- 
erwards the  alcohol  exploded,  inflicting  the  injuries  complained  of. 
The  room  in  which  the  plaintiff  was  working  was  16  degrees  warmer 
than  the  adjoining  room,  from  which  he  took  the  can  of  alcohol  just 
before  beginning  this  work. 

The  jury  in  the  court  below  returned  a  verdict  for  the  plaintiff, 
and  the  case  is  before  this  court  on  writ  of  error. 

The  defendant  relies  upon  two  rulings  of  the  court  below  to  which 
exceptions  were  duly  taken : 

First.  The  refusal  of  the  court  to  direct  a  verdict  for  the  defend- 
ant on  the  ground  that  the  plaintiflE  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Second.  In  overruling  the  following  question  propounded  to  Prof. 

Angell,  defendant's  expert: 

*'Wbether  or  not  cans  such  as  this  can  are  commonly  used  in  various  estab- 
lishments of  various  kinds  in  keeping  wood  alcohol?** 

1.  In  the  trial  court  the  question  of  the  plaintiff's  contributory  neg- 
ligence turned  upon  whether  he  set  the  can  of  alcohol  in  close  prox- 
imity to  the  lamp,  or  at  a  reasonably  safe  distance.  Upon  this  issue 
the  evidence  was  conflicting.  The  plaintiff  testified  that  he  set  the  can 
about  three  feet  away  from  the  lamp.  On  the  other  hand.  Pine,  super- 
intendent of  the  defendant's  mill,  testified  that  after  the  explosion  he 
found  the  can  from  three  to  six  inches  from  the  lamp,  which  was 
still  burning.  Upon  this  state  of  proof  the  court  submitted  the  ques- 
tion of  contributory  negligence  to  the  jury  under  instructions  to  which 
no  objection 'was  taken. 

The  defendant  now  contends  that  the  jury  should  not  have  believed 
the  plaintiff's  evidence  that  he  set  the  can  three  feet  away  from  the 
lamp,  since  it  is  contradicted  by  the  scientific  facts  established  by  the 
testimony  of  defendant's  experts,  especially  Prof.  Angell,  and  that  it 
necessarily  follows  from  this  testimony  that  the  plaintiff  must  have 
set  the  "can  in  close  proximity  to  the  flame,  which  was,  as  a  matter  of 
law,  an  act  of  contributory  negligence." 

This  contention  of  the  defendant  raises  the  single  question  whether 
the  evidence  of  Prof.  Angell  and  Mr.  Robbins,  defendant's  experts, 
amounts  to  a  demonstration  of  the  physical  fact  that  it  was  impossible 
for  this  explosion  to  have  occurred  by  reason  of  the  mixture  of  alco- 
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holic  vapor  with  air  when  the  can  was  three  feet  away  from  the  lamp. 
The  testimony  of  Mr.  Robbins  is  of  such  a  general  and  indefinite  char- 
acter that  it  calls  for  no  special  consideration.  The  only  proof  which 
approaches  a  scientific  demonstration  of  this  fact  is  found  in  the  follow- 
ing testimony  of  Prof.  Angell,  upon  which  the  defendant  mainly  relies: 

"Q.  Can  you  explain  why  it  would  be  impossible  for  that  lamp  to  cause  an 
explosion  three  feet  away  under  these  circumstances?  A.  In  order  to  produce 
an  explosion  with  gas  or  vapor  and  air,  there  must  be  what  we  term  an  ex- 
plosive mixture ;  that  is,  the  gas  or  vapoi*  must  impregnate  the  air  sufficiently 
so  that  It  will  take  fire  on  contact  with  the  flame  and  bum  rapidly,  and  I 
should  say  on  the  least  calculation  we  should  have  to  allow  3  per  cent  of  vapor 
in  the  air  In  order  to  ignite  it,  and  if  the  vapor  was  issuing  from  that  can  a 
distance  of  three  feet  all  around  it,  it  would  fill  a  space  six  feet  In  diameter 
approximately,  or  about  600  gallons  capacity,  and  3  per  cent  of  that  would  be 
about  18  gallons  or  72  quarts.  I  should  judge  the  vapor  in  the  can  might 
occupy  the  space  of  3  quarts.  If  we  had  a  quart  of  liquid  or  alcohol  in  the 
can,  there  would  be  3  quarts  of  vapor,  and  that  would  have  to  be  augmented 
to  73  quarts  at  least  to  saturate  this  space  sufficiently  to  cause  an  explosion — 
sufficiently  to  cause  it  to  Ignite  if  brought  in  contact  with  the  flame  three  feet 
away." 

In  this  statement  Prof.  Angell  says  that : 

"If  the  vapor  was  Issuing  from  that  can  a  distance  of  three  feet  all  around 
it,  it  would  fill  a  space  six  feet  In  diameter  approximately." 

And  he  then  proceeds  to  estimate  the  quantity  of  alcoholic  vapor  it 
would  take  to  fill  this  space  with  an  explosive  mixture  composed  of 
vapor  and  air.  Prof.  Angell's  calculations  are  based  upon  the  assump- 
tion that  the  vapor  issuing  from  the  can  is  distributed  uniformly  in  the 
space  surrounding  the  can,  and  he  does  not  take  into  consideration 
the  actual  or  possible  conditions  and  circumstances  existing  at  the 
time,  which  enter  into  the  situation  and  which  may  have  affected  the 
result.  Taking  this  testimony  of  Prof.  Angell  as  a  whole,  it  amounts 
to  little  more  than  the  theoretical  statement  by  an  expert  that  under 
certain  ideal  or  perfect  conditions,  where  the  alcoholic  vapor  might 
be  uniformly  distributed,  it  would,  according  to  the  laws  of  physics, 
take  a  certain  quantity  of  alcoholic  vapor  to  fill  a  space  around  the 
can  six  feet  in  diameter  with  an  explosive  mixture  of  air  and  vapor. 

Prof.  Angeirs  statement  is  incomplete.  It  is  not  a  demonstration 
of  the  physical  fact  in  question,  because  it  fails  to  consider  all  the  sur- 
rounding conditions  and  circumstances.  For  example,  this  can  rested 
on  a  bench,  and  this  bench  was  near  the  side  of  the  room ;  and  the 
question  arises  how  far  these  obstructions  might  have  affected  the 
distribution  of  the  vapor  and  the  direction  it  would  take.  Again,  the 
plaintiff  stood  near  the  can ;  and  the  question  arises  to  what  extent  his 
body  and  his  movements  during  the  25  minutes  he  was  engaged  in 
his  work  would  have  affected  the  distribution  and  direction  of  this 

volatile  gas. 

Further,  it  i$  apparent  that  the  vapor  issued  from  this  can  under  pres- 
sure, and  therefore  with  considerable  propelling  force,  like  the  steam  is- 
suing from  a  kettle  of  boiling  water,  and  the  question  arises  how  far 
this  circumstance  would  affect  the  situation,  especially  if  the  nozzle  of 
the  can  was  pointed  in  the  direction  of  the  flame  of  the  lamp.  Again, 
it  is  a  well-known  fact  that  atmospheric  conditions  are  disturbed  by  the 
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flame  of  a  lamp,  and  in  this  case  there  was  a  flame  from  four  to  five 
inches  high  from  a  lamp  located  three  feet  away  from  the  can.  Fur- 
ther, Prof.  Angell's  conclusion  rests  upon  the  assumption  that  during 
the  25  minutes  this  gas  was  escaping  from  the  can  there  were  no 
draughts  or  currents  of  air  which  would  have  disturbed  the  atmos- 
pheric conditions  and  which  might  have  driven  this  vapor  in  the  direc- 
tion of  the  flame  of  the  lamp. 

Prof.  Angeirs  conclusion  is  based  upon  the  absence  of  all  these  dis- 
turbing elements  or  forces,  and  therefore  it  cannot  be  said  to  be  a  sci- 
entific deduction  from  all  the  facts  and  conditions  which  enter  into  the 
problem.  It  is  manifest  that  a  conclusion  of  this  character  cannot 
have  the  probative  force  of  a  demonstration  of  a  physical  fact;  and 
hence  it  follows  that  this  testimony  is  not  sufficient  to  overcome  the 
plaintiff's  prima  facie  case. 

Prof.  Angell  admits  that  his  deductions  in  this  case  are  founded  up- 
on his  scientific  observations  and  education  rather  than  upon  the 
specific  facts  and  circumstances  of  this  case : 

"Q.  Then  what  you  say  is  the  result  of  your  deductions  from  scientific  obser- 
vations and  education?    A.  Yes,  sir. 

**Q.  Rather  than  from  experience?  A.  No  experience  of  any  explosion  simi- 
lar to  this." 

For  these  reasons  the  first  exception  must  be  overruled. 

2.  With  respect  to  the  remaining  exception,  it  is  sufficient  to  ob- 
serve that  the  court  below  excluded  this  specific  question  asked  Prof. 
Angell  on  the  ground  that  it  was  too  general  in  its  character.  Before 
excluding  this  question,  Prof.  Angell  has  testified  that  he  had  no  knowl- 
edge as  to  how  wood  alcohol  was  protected  in  establishments  like  the 
defendant's.  Since  the  qualifications  of  Prof.  Angell  to  testify  as  an 
expert  respecting  this  particular  inquiry,  as  well  as  the  form  and 
scope  of  the  question  propounded,  were  matters  resting  largely  in  the 
discretion  of  the  court,  we  find  no  error  in  this  ruling.  Spring  Com- 
panv  V.  Edgar,  99  U.  S.  645,  658,  25  L.  Ed.  487. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  defendant  in 
error  recovers  costs  in  this  court. 


a72  Fed.  919.) 

THE   JAMES   McWILLIAMS. 

(Circuit  Court  of  Appeals,  Second  Circuit     June  15,  1909.) 

No.  266. 

CoixisiON  (f  66*>— Vessel  at  Anchob— Dbedge  at  Work. 

A  derrick,  lawfully  anchored  about  the  middle  of  the  East  River  while 
engaged  in  raising  a  sunken  vessel,  held  entitled  to  recover  damages  from 
a  tug  whose  tow  came  Into  collision  with  her,  on  the  ground  that  it  was 
the  duty  of  the  tug  to  use  ordinary  care  and  skill  to  avoid  the  derrick  and 
that  under  the  evidence  she  failed  to  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent.  Dig.  |  84;  Dec.  Dig.  § 
66.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 


278  97  C.  C.  A.  REPORTS. 

In  Admiralty.  Action  by  the  Merritt  &  Chapman  Derrick  &  Wreck- 
ing Company,  as  owner  of  a  derrick,  against  the  steam  tug  James  Mc- 
Williams  for  collision.  Decree  for  libelant,  and  claimant  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Adams,  District  Judge : 

ADAMS,  District  Judge.  The  law  in  this  case  has  been  laid  down  In  that 
of  The  Chauncey  M.  Depew,  decided  January  23.  1894,  and  reported  in  50  Fed. 
791.    There  it  was  held  as  follows  (I  read  from  the  syllabus) : 

"1.  Collision — Vessels  at  Anchor — Crowded  Channel — Dredge  Lawfully 
Moored.  It  is  obligatory  on  their  owners  to  raise,  when  practicable,  vessels 
sunk  in  collision.  Hence,  a  derrick  anchored  in  the  channel  of  the  East  Riv- 
er under  a  permit  from  the  Secretai^  of  the  Treasury,  occupied  in  raising  a 
sunken  vessel,  and,  though  a  partial  obstruction  to  navigation,  not  such  a  com- 
plete obstruction,  as  to  constitute  a  nuisance,  was  held  not  unlawfully  an- 
chored, though  off  the  regular  anchorage  grounds,  and  not  in  fault  for  dam- 
age suffered  by  a  vessel  which  collided  with  her. 

•*2.  Same — Dredge  Anchored  in  Narrow  Channelway — Liability  of  Colliding 
Vessels.  A  derrick  anchored  in  the  crowded  channelway  of  the  East  River 
engaged  in  raising  a  sunken  vessel,  although  not  unlawfully  in  such  a  position, 
was  held  not  entitled  to  all  the  immunities  of  vessels  anchored  on  anchorage 
grounds;  and  certain  tugs  which  collided  with  her  in  spite  of  skill  and  dili- 
gence exercised  by  their  pilots,  were  held  not  responsible  for  the  damage  to 
the  derrick." 

I  had  occasion  to  consider  this  method  of  anchoring  vessels  of  the  character 
Involved  in  this  case  for  the  purpose  of  carrying  on  their  work,  in  the  case 
of  the  New  England  Transportation  Company  against  the  tug  C.  R.  Stone, 
tried  before  me  in  December,  1906.  As  I  recall  the  case,  the  vessels  were 
moored  under  practically  the  same  permit  as  that  in  this  case.  There  the  ac- 
cident occurred  in  the  channel  between  Blackweirs  Island  and  New  York. 
The  tug  was  held  In  fault  there  for  not  having  started  soon  enough  to  make 
the  manoDuver  to  cross  from  the  port  side  of  the  Montauk  to  the  starboard 
side,  which  was  the  side  on  which  she  should  have  passed,  to  accomplish  the 
manoeuver  in  safety.  She  was  taking  her  tow  along  sidewise  and  it  was  be- 
cause of  that  the  collision  happened.  I  do  not  think,  however,  that  either  of 
these  cases  covers  this  directly. 

The  facts  here  seem  to  be  that  this  derrick  took  her  position  in  the  East 
River  in  pursuit  of  her  lawful  business  and  anchored  properly  at  a  point  about 
the  middle  of  the  river.  She  was  in  that  same  position  the  morning  of  the 
day  of  the  collision,  but,  as  appears  from  the  testimony,  could  only  work  dur- 
ing slack  water,  which  varies  from  three  quarters  of  an  hour  to  an  hour  and 
a  half.  She  had  worked  as  long  as  she  could  in  the  morning  and.  not  having 
finished,  had  resumed  the  work  in  which  she  was  engaged,  but  was  through 
with  the  tvork  for  that  day  at  the  time  the  collision  occurred.  While  lawfully 
lying  in  that  position  this  tug  McWilliams  with  her  tow  came  along  and  one 
of  the  barges  ran  into  the  derrick.  The  question  here  is  whether  the  tug  which 
was  navigating  the  tow  was  in  fault  for  the  collision. 

There  have  been  numerous  allegations  of  fault  made  here,  but  I  think  they 
can  all  be  boiled  right  down  into  what  is  the  substance  of  them,  that  is,  that 
the  collision  occurred  because  of  the  tug  failing  to  avoid  this  anchored  vessel, 
which  it  was  obliged  to  do  if  it  was  practicable. 

It  is  claimed  that  the  tug  did  everything  she  could  to  avoid  colliding  with 
the  derrick  and  was  unable  to  do  so  on  account  of  a  schooner  which  came 
along  behind  her  and  so  crowded  her  as  to  force  her,  not  only  to  try  to  turn 
away  from  the  derrick,  but  before  she  could  reach  that  point  in  the  naviga- 
tion to  turn  towards  it,  to  avoid  the  schooner.  If  that  is  so,  if  a  clear  case 
of  such  navigation  has  been  made  out,  I  think  the  tug  should  be  exonerated, 
because  she  could  not  know  that  this  sailing  vessel  was  going  to  coine  up  the 
river  and  force  her  out  of  her  course.  She  was  not  obliged  to  keep  a  lookout 
astern.  But  some  of  the  parties  on  that  tow  have  said  that  the  sdiooner  was 
seen  at  least  as  far  west  as  the  Bridge  and  perhaps  the  westerly  side  of  the 
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Bridge.  The  question  really  is  whether  that  sdiooner  was  dose  enough  to  the 
tug  or  tow  to  require  the  tug  to  turn  out  of  her  course. 

We  do  not  get  any  aid  on  this  point  from  the  people  on  the  derrick.  They 
did  not  see  the  schooner.  They  say  there  was  a  dear  course  for  the  tag  and 
tow.  There  Is  no  doubt,  however,  in  my  mind  that  the  schooner  was  there. 
The  only  doubt  is  whether  she  was  navigating  as  dose  to  the  tug  and  tow  as 
the  dalmants  here  would  have  the  court  believe.  All  those  on  the  tug  say 
explidtly  that  the  schooner  passed  very  close  to  them,  as  I  remember  they 
said  aboQt  twenty-five  feet 

When  the  men  from  the  tow  are  put  upon  the  witness  stand  we  get  an  en- 
tirely different  aspect  of  the  case.  They  impressed  me  as  being  desirous  of 
telling  the  truth.  Of  course  we  all  understand  that  men  on  a  tug  are  natural- 
ly interested  in  their  own  vessel  and  look  at  things  in  a  way  which  will,  if 
possible,  exonerate  her,  without  meaning  to  tell  untruths.  But  these  men  from 
the  tow  had  no  such  interest  Although  their  boats  were  identified  in  a  cer- 
tain way  with  the  daimant  of  the  tug  yet  they  were  free  from  that  bias  which 
our  experience  tells  us  always  accompanies  the  crew  of  a  tugboat  which  is  im- 
plicated in  such  an  accident  as  this. 

Those  two  men  from  the  tow  say  in  substance,  although  not  in  so  many 
words,  that  there  was  room  enough  for  the  tug  to  navigate  there  without  re- 
gard to  the  schooner ;  in  other  words,  that  the  schooner  did  not  come  so  close 
as  those  on  the  tug  would  have  us  believe. 

It  was  necessary,  of  course,  to  avoid  the  derrick,  and  ordinary  care  and 
skill  were  required  on  the  part  of  the  tug  to  accomplish  that  and  the  absence* 
of  such  ordinary  care  and  skill  would  constitute  what  the  law  calls  negligence 
In  such  matters ;  that  is,  it  is  negligence  for  one  vessel  to  run  into  another  by 
not  observing  all  the  precautions  which  the  necessity  of  the  case  would  ordi- 
narily require. 

It  is  my  impression  that  the  tug  unnecessarily  turned  towards  the  New 
York  shore;  that  is,  that  she  turned  before  there  was  any  real  necessity  for 
it  and  that  in  that  way  she  threw  her  tow  somewhat  across  the  channel  and 
subjected  it  to  the  strong  fiood  tide  which  prevailed  there,  and  that  when  she 
tried  to  recover  it  was  too  late,  she  could  not  pull  the  tow  away  from  the 
derrick.  The  consequence  was  this  collision  happened,  with  some  damage  to 
the  derrick  and  no  damage  to  the  barge  except  some  marks  upon  it  at  any 
rate,  nothing  as  far  as  appears  here  that  required  any  money  expenditure  to 
repair  it 

On  such  a  state  of  facts  It  seems  to  me  that  the  tug  must  be  held  in  fault, 
because  she  was  bound  to  keep  her  tow  away  from  this  lawfully  anchored  ves- 
sel, unless  something  occurred  which  she  could  not  anticipate  and  could  not 
avoid,  as  in  the  Luzerne  Case  (I>.  C.)  148  Fed.  133.  There  the  Luzerne  was 
navigating  up  the  river  and  a  sailing  vessel  came  along  and  forced  her  over, 
not  only  by  probability  of  collision  but  as  I  remember  the  case,  by  actual  col- 
lision which  had  the  tendency  to  turn  the  Luzerne  towards  the  injured  tow, 
which  was  on  the  other  side  of  her.  I  held  there  that  the  acddent  was  in- 
evitable. The  Circuit  Court  of  Appeals  afilrmed  that  decision  (157  Fed.  391. 
85  0.  Ob  A.  328),  although  not  on  the  ground  of  inevitable  accident  but  because 
they  said  it  should  have  been  seen  and  avoided;  that  is,  that  the  schooner 
should  have  seen  what  would  happen  by  her  sailing  there ;  that  it  was  a  case 
of  carelessness  and  negligence  on  her  part  In  this  case  I  think  it  was  negli- 
gence on  the  part  of  the  tug.  I  cannot  but  believe  that  the  tug  could  have 
passed  that  derrick,  on  the  Brooklyn  side  of  her  and  at  the  same  time  have 
avoided  the  schooner.  That  being  so  there  is  nothing  for  me  to  do  but  to  hold 
the  tug  in  fault  I  therefore  order  decree  against  the  tug  with  order  of  ref- 
erwice. 

De  Lagnel  Berier,  for  appellant 
W.  J.  Martin,  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed,  with  interest  and  costs. 
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(172  Fed.  9220 

THE   WILLIAM   TRACY. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  13,  1909.) 

Nos.  224,  225. 

Collision  (§  96*)— Collision  at  Entrance  to  Slip— Negligent  Maneuvebs. 
A  collision  between  a  tug  coming  out  from  a  basin  and  a  carfloat  on  the 
side  of  another  tug,  which  had  just  passed  out,  held  due  to  the  fault  of 
the  latter  in  tracking  her  tow  across  the  narrow  entrance  in  maneuvering 
to  get  her  direction,  without  taking  any  precaution  to  notify  vessels  which 
might  be  coming  out 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  §§  203-205;  Dec 
Dig.  {  96.*] 

Appeals  from  the  District  (2ourt  of  the  United  States  for  the  South- 
ern EWstrict  of  New  York. 

In  Admiralty.  Action  by  the  Lehigh  Valley  Transportation  Com- 
pany, as  owner  of  the  tug  Statington  and  tow,  against  the  tug  Wil- 
liam Tracy,  for  collision ;  and  cross-libel  by  Thomas  Tracy,  as  owner 
of  the  William  Tracy,  against  the  Lehigh  Valley  Transportation  Com- 
pany. Decree  in  favor  of  cross-libelant,  and  libelant  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  court 
below : 

ADAMS,  District  Judge.  This  Is  one  of  those  collision  cases  which  are  diffi- 
cult to  decide,  because  the  movemerits  are  in  such  restricted  waters,  so  to 
speak ;  that  is,  neither  vessel  has  any  such  defined  course  as  is  necessary  to 
aid  one  to  look  into  the  matter  very  thoroughly.  Moreover,  this  all  happened 
within  a  very  short  space  of  time,  which  adds  to  the  difficulty  of  determining 
how  the  accident  happened. 

It  appears  that  the  tug  Slatingrton  had  taken  one  carfloat  on  her  port  side 
and  gone  out  from  Morris  Canal  Basin,  Intending  to  take  the  float  to  a  bridge 
which  Is  slightly  below  the  entrance  to  the  basin.  In  coming  out  she  had  to  go 
around  two  carfloats  that  were  lying  at  Pier  A,  which  was  the  outermost  of 
three  piers,  the  carfloats  lying  slightly  Inclined  Into  the  basin.  When  the  tug 
got  around  tiiere  her  Captain  says  he  was  backing  and  filling  In  order  to  get 
Into  shape  to  make  the  bridge.  While  so  doing  the  tug  Tracy,  having  taken  a 
boat  into  Morris  Canal  Basin  and  landed  it  turned  around  from  there  and  was 
coming  out.  As  she  was  coming  out  another  tug,  the  Quigley,  was  going  into 
the  basin  from  up  the  river  and  interfered  somewhat  with  the  Tracy  going  out. 

The  testimony  on  the  part  of  the  Tracy,  is  that  after  she  had  got  turned 
around  to  go  out  of  the  basin  she  blew  a  long  whistle  to  give  warning  that  she 
was  coming  out  If  I  recollect  the  testimony  correctly  it  is  that  the  Quigley 
on  coming  into  the  basin  gave  the  Tracy  two  whistles,  intending  to  pass  star- 
board to  starboard,  but  did  not  so  pass  because  the  Tracy,  not  hearing  the  two 
whistles  as  the  Quigley*s  Captain  thinks,  blew  a  signal  of  one  whistle  for  him  to 
pass  the  other  way.  They  were  thus  passing  in  a  very  narrow  place — of  about 
200  feet  in  width — ^and  the  Tracy  contends  that  when  in  that  narrow  space  the 
tug  Slatington  appeared  above  the  floats  which  were  lying  at  Pier  A,  backing 
up  the  river.  The  testimony  on  the  part  of  the  Slatington  is»  that  she  was  not 
backing  up  the  river  in  that  position.  It  seems  to  me  that  is  really  the  pivotal 
point  in  this  case.  If  the  Slatington  was  backing  and  filling  across  the  mouth, 
of  that  slip  she  should  then  have  liad  a  lookout  on  her  stem  and  should  have 
been  giving  signals  to  any  vessels  that  might  wish  to  come  out  of  the  edlp. 

I  am  rather  inclined  to  believe,  from  this  very  conflicting  testimony,  that  it 
is  probable  that  the  Slatington  did  back  up  across  the  space  which  was  be- 
tween the  boats  that  were  lying  tailing  down  into  the  slip  and  the  carfloats 
which  were  lying  at  Pier  A.    I  take  it  that  is  what  the  backing  and  fiUlns 
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meant,  that  she  was  moving  around  there  in  order  to  get  a  proper  heading  for 
the  bridge.  When  the  Tracy  came  along  and  saw  the  Slatington,  with  her 
fioat  extending  above  this  space,  she  was  naturally  in  a  hazardous  position. 
As  I  said  a  moment  ago,  this  case  turns  upon  whether  or  not  the  Slatington 
did  get  across  that  entrance  to  the  slip.  If  the  Slatington  did  get  her  tow 
across  there  then  the  collision  is  accounted  for.  I  think  she  did.  Backing  and 
filling  under  those  circumstances  does  not  mean  backing  and  filling  out  in 
the  river,  but  such  backing  and  filling  as  was  necessary  to  make  the  bridge  slip. 

As  to  the  testimony  of  the  disinterested  witness  from  the  Transfer  that  the- 
Slatington  was  not  backing,  his  opportunities  for  observation  were  so  limited 
that  I  hardly  think  they  can  overcome  the  natural  probabilities,  especially 
when  supplem^ited  by  positive  testimony  from  the  Captain  of  the  Tracy  that 
the  Slatington's  tow  suddenly  appeared  above  the  floats  lying  at  Pier  A. 

My  impression  in  this  case  is  that  the  proximate  cause  of  the  collision  wa& 
the  backing  and  fllling  of  the  Slatington  without  taking  any  precaution  to 
notify  vessels  coming  out  of  the  slip  that  she  was  there  and  would  be  engaged 
in  an  operation  of  that  kind  which  would  necessitate  care  on  the  part  of  thef 
outgoing  vessel. 

Of  course  criticisms  can  be  made  on  the  navigation  of  the  vessels  apa;rt  from 
what  I  have  said.  It  is  nearly  always  so,  that  some  criticism  can  be  made  up- 
on  the  navigation  of  vessels  engaged  in  a  collision,  but  I  think  what  I  have 
just  stated  ought  to  determine  this  matter  in  favor  of  the  Tracy  and  there 
will  be  a  decree  accordingly. 

Robinson,  Biddle  &  Benedict  (Wm.  S.  Montgomery,  of  counsel),  for 
appellant. 

Carpenter,  Park  &  Symmers  (James  Emerson  Carpenter,  of  counsel),, 
for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 
PER  CURIAM.    Decree  affirmed,  with  interest  and  costs. 
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CHICAGO,   I.   &  L.   RY.   CO.   v.   DAVIS. 

(Circuit  Court  of  Appeals,   Seventh  Circuit     June  23,  1909.) 

No.  1,568. 

Master  and  Servant  (§  265*)  — Action  fob  Death  of  Servant  —  Burden  of 
Proof. 

In  an  action  against  a  railroad  company  for  the  death  of  a  brakeman, 
alleged  to  have  resulted  from  a  defective  hand  hold  on  a  car,  where  the 
right  of  recovery  depended  upon  whether  the  defect  existed  when  the  car 
was  inspected  on  the  evening  before,  and  was  of  such  nature  that  it 
should  have  been  disclosed  by  a  careful  inspection,  or  whether  it  was  caus- 
ed by  the  subsequent  handling  of  the  car,  an  instruction  that  the  burden 
rested  upon  the  defendant  to  prove  a  proper  inspection  by  a  preiionder- 
ance  of  the  evidence  was  erroneous  and  prejudicial  to  defendant,  since^ 
while  it  was  its  duty  to  produce  evidence  of  the  inspection,  the  burden 
of  proof  to  establish  its  negligence  remained  on  the  plaintifT. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  CJent  Dig.  §  902; 
Dec.  Dig:  §  265.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

George  W.  Kretzinger,  for  plaintiff  in  error. 

George  H.  Peaks  and  Charles  G.  Neely,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  KOHLSAAT,  Circuit  Judges. 
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GROSSCUP,  Circuit  Judge.  This  case  was  here  once  before  on  a 
writ  of  error  brought  by  the  then  plaintiff  in  error  (the  plaintiff  in  the 
action  below)  and  the  judgment  reversed  for  error  in  instructing  the 
jury  to  find  a  verdict  in  favor  of  the  now  plaintiff  in  error  (the  defend- 
ant in  the  action  below).  Davis  v.  Chicago,  I.  &  L.  Ry.  Co.,  151  Fed. 
1008.  81  C.  C.  A.  286,  where  the  facts  will  be  found  fully  stated. 

The  case  then  turned,  as  the  case  now  turns,  upon  a  single  question 
of  fact,  to-wit,  whether  the  defect  in  the  hand  hold,  from  the  giving 
away  of  which  the  deceased,  Herbert  A.  Davis,  received  his  injuries, 
was  a  defect  that  was  in  existence  the  evening  before  the  accident  and 
when  the  car  was  inspected,  and  was  such  a  defect  as  a  careful  inspec- 
tion would  have  disclosed,  or  whether  such  defect  was  the  result  of  a 
handling  of  the  car  on  the  side  track  between  such  inspection  and  the 
next  morning  (due  to  what  is  technically  called  "a  cornering  of  the 
car^"),  in  that  way  intervening  between  the  inspection  and  the  time 
of  injury. 

On  that  issue — evidence,  circumstantial  and  direct,  being  offered  pro 
and  con — the  Court  below  instructed  the  jury  as  follows  (the  whole 
colloquy  is  given  to  bring  out  the  full  effect  of  the  instruction) : 

**Mr.  Peaks:  I  have  no  exception,  but  I  want  to  suggest,  to  the  Court  to 
charge  the  Jury  that  the  burden  is  upon  the  company  to  prove  the  inspection 
and  to  prove  contributory  negligence. 

The  Court:  I  think  I  should  do  that. 

Mr.  Peaks:  Now,  there  is  nothing  to  do  as  to  the  burden  of  proof. 

The  Court:  Yes,  I  see. 

Mr.  Peaks:  And  if  they  are  in  doubt  as  to  any  of  these  matters  of  defense, 
the  company  having  failed  to  sustain  the  burden,  then  the  presumption  will 
be  in  favor  of  the  plaintiff. 

Mr.  Smith:  Well,  I  except  to  that. 

The  Court:  I  will  state  it  In  a  little  different  way. 

Mr.  Peaks:  But  cover  the  subject 

The  Court:  I  will  do  that  now.  Counsel  calls  my  attention  to  the  fact  that 
I  have  not  said  anything  about  the  burden  of  proof,  and  that  is  true,  I  did 
not. 

Now  in  these  cases,  in  a  case  like  this  where  the  evidence  as  to  the  condi- 
tion of  the  car  is  mainly  in  the  possession  and  control  of  the  defendant  com- 
pany, the  burden  is  upon  it  to  prove  that  it  made  an  inspection,  a  fair,  rea- 
sonable inspection  of  the  car.  That  is  to  say,  you  should  be  able  to  find  from 
the  more  convincing  testimony,  the  greater  weight  of  the  evidence,  that  the 
Inspection  was  made.  Of  course,  the  testimony  all  comes  from  the  defend- 
ant's side.  You  have  what  Mr.  Johnson  said  and  what  Mr.  Husband  said  and 
the  book  here  which  went  in  evidence  on  that  subject. 

Now  you  should  be  able  to  find  from  the  more  convincing  testimony,  that 
which  more  reasonably  satisfies  your  judgment  than  the  inference  the  other 
way,  that  the  inspection  was  made. 

So,  in  regard  to  the  question  of  contributory  negligence.  You  may  be  In 
doubt  on  that  question.  If  you  are,  you  should  remember  that  the  burden 
there  also  is  on  the  defendant,  on  the  company  to  show  you  by  the  more  con- 
vincing testimony  (not  beyond  any  reasonable  doubt  at  all)  but  by  the  more 
convincing  probability  of  the  testimony  and  evidence  In  the  case  that  Mr. 
Davis  was  guilty  of  a  slight  want  of  ordinary  care.  That  is  what  is  meant 
by  the  burden  of  proof  being  on  the  defendant  on  both  of  these  issues. 

(Addressing  Counsel)  Now,  if  you  wailt  to  except,  or  have  any  further  sug- 
gestions to  make  you  will  come  up  here." 

and  the  Court  refused  the  following  instruction: 

"That,  if  the  jury  believe  from  the  evidence  that  the  car  was  cornered  after 
a  proper  inspection,  then  notice  of  the  defect  which  was  caused  from  the 
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comerlnif  mntit  be  brought  to  the  defendant  or  must  have  existed  for  such  a 
length  of  time  as  to  charge  the  defendant  with  notice  of  it,  before  It  can  be 
held  liable." 

asked  by  plaintiff  in  error,  to  the  giving  and  refusing  of  which  in- 
structions, exceptions  were  duly  taken  and  error  is  duly  assigned. 

We  are  of  opinion  that  in  the  instructions  given,  error  was  commit- 
ted— not  merely  a  technical  mis-direction  upon  the  law  of  the  burden 
of  proof,  but  a  mis-direction  that,  in  the  balanced  state  of  the  evidence 
pro  and  con,  may  have  determined  the  verdict  of  the  jury.  True,  when 
the  plaintiff  below  had  proved  the  condition  of  the  hand  hold  and  the 
injury  resulting  therefrom,  the  duty,  or  in  that  sense  the  "burden," 
rested  upon  the  defendant  below  to  show  that  a  fair  and  careful  in- 
sf)ection  had  been  made  that  did  not  reveal  the  defect,  but  this  shifting 
of  the  source  simply  from  which  testimony  is  to  come,  is  not  a  shifting 
of  the  burden  of  proof  in  the  sense  that  upon  the  contested  issue  the 
evidence  of  the  defendant  must  be  more  convincing  than  the  evidence 
of  the  plaintiff.  The  jury  must  consider  all  of  the  evidence,  with  the 
burden  remaining  just  where  it  was  from  the  beginning,  to  wit,  that 
to  establish  his  case,  the  plaintiff  must  make  out  by  a  preponderance 
of  proof,  the  negligence  set  up  as  the  ground  of  his  action.  In  other 
words,  compliance  on  the  part  of  the  defendant  below  with  its  obliga- 
tion to  place  before  the  Court  and  jury  evidence  peculiarly  within  its 
own  knowledge,  possession  and  control,  does  not  devolve  on  it  the  duty 
of  persuading  the  Court  and  jury  that  such  evidence  is  more  convincing 
than  the  evidence  that  comes  from  other  sources. 

The  instruction  rejected  is  technically  defective — that  is  to  say, 
it  does  not  submit  to  the  jury  the  question  whether  the  defect  was 
caused  by  the  corneringp,  but  assumes  that  as  established — but  its  pur- 
pose, doubtless,  was  to  have  the  jury  instructed  that  if  they  believed 
from  the  evidence  that  the  car  was  cornered  between  the  time  when 
the  inspection  took  place  and  when  the  injury  occurred,  and  that  the 
defect  was  due  to  such  cornering,  notice  of  such  cornering  must  have 
been  shown  to  have  been  brought  to  defendant  before  the  jury  could 
find  that  a  defect  due  to  such  cornering  was  negligence  within  the  dec- 
laration, and  thus  stated,  the  instruction  ought  to  have  been  given. 
Whether  in  its  defective  form,  the  instruction  would  be  sufficient  error 
to  reverse  this  case,  it  is  not  now  necessary  to  decide.  We  make  the 
foregoing  observation  in  this  connection  simply  as  a  suggestion  to  the 
trial  court  on  a  future  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with  in- 
structions to  grant  the  motion  for  a  new  trial  and  to  proceed  further 
in  accordance  with  this  opinion. 
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(172  Fed.  S&L) 

WABASH   R.   CO.   v.   UNITED  STATES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  23,  1909.) 

No.  1,463. 

1.  Railroads  (J  229*)— Safett  Appliance  Act--Couplebs  on  Engines. 

A  locomotive  engine  used  In  Interstate  commerce  need  not  necessarily 
have  automatic  couplers  at  both  ends  to  comply  with  Safety  Appliance 
Act  March  2,  1893,  c.  196,  §  2.  27  Stat  531  (U.  S.  Comp.  St  1901,  p.  3174), 
where  one  end  only  Is  coupled  and  Intended  to  be  coupled  to  other  cars. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Dec.  Dig.  §  229.* 
Duty  of  railroad  companies  to  furnish  safe  appliances,  see  note  to  Fel- 
ton  V.  Bullard,  37  C.  C.  A.  8.] 

2.  Railroads  (§  229*)— Safety  Appliance  Act— Constbuction— Diligence  to 

Comply  with  Act. 

The  requirement  of  Safety  Appliance  Act  March  2,  1893,  c.  196,  §  2,  2T 
Stat  531  (U.  S.  Comp.  St  1901,  p.  3174),  that  all  cars  used  In  moving  Inter- 
state traffic  shall  be  equipped  with  automatic  couplers  coupling  by  Impact,, 
and  which  can  be  uncoupled  without  the  necessity  of  men  going  between 
the  ends  of  the  cars,  Is  absolute ;  and  It  Is  no  defense  to  an  action  against 
a  railroad  company  for  Its  violation  by  using  cars  on  which  the  couplers 
were  so  out  of  repair  as  to  necessitate  men  going  between  the  cars  to 
operate  the  same  that  the  company  used  due  diligence  to  keep  the  couplers 
in  good  repair. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Dec.  Dig.  §  229.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Easter» 
District  of  Illinois. 

The  writ  of  error  is  to  reverse  a  Judgment  entered  In  favor  of  the  United 
States  for  one  hundred  dollars  upon  each  of  four  counts  of  a  declaration  char- 
ging violations  of  section  2  of  the  Safety  Appliance  Act  of  March  2,  1893  (27 
Stat  531,  c.  196  [U.  S.  Comp.  St  1901.  p.  3174]).  The  specific  act  of  violation 
charged  in  the  first  count  is  that  the  coupling  and  uncoupling  apparatus  on 
the  **B"  end  of  a  certain  locomotive  engine,  and  in  the  second,  third  and  fourth 
counts  respectively,  that  the  coupling  and  uncoupling  apparatus  on  the  "B" 
end  of  each  of  three  certain  freight  cars,  all  used  by  plaintlfT  in  error  on  ita 
line  of  railroad  In  the  movement  of  interstate  traffic,  were  out  of  repair  and 
inoperative  to  an  extent  that  necessitated  men  engaged  in  the  coupling  and 
uncoupling  of  these  cars,  going  between  the  respective  ends  of  the  locomotive 
and  cars  in  question  and  those  to  which  they  were  attached  in  performance 
of  their  duty.    The  further  facts  are  stated  in  the  opinion. 

Edward  C.  Kramer,  for  plaintiff  in  error. 

W.  E.  Trautman  and  George  A.  Crow,  for  the  United  States. 

Before  GROSSCUP,  BAKER,  and  KOHLSAAT,  Circuit  Judges, 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts  as  above).  Two 
questions  are  raised  by  the  assignments  of  error  that  we  deem  it  neces- 
sary to  dispose  of;  first,  and  relating  to  the  conviction  on  the  first 
count  only,  was  the  plaintiff  in  error  entitled  to  show  that  the  coupling 
on  the  B  end  of  the  engine  was  not  intended  to  be  used,  and,  secondly, 
whether  in  complying  with  ^he  provisions  of  the  Safety  Appliance  Act^ 
proof  of  a  high  degree  of  care  and  diligence  to  keep  its  coupling  ap^ 
paratus  in  good  repair,  as  required  by  the  Act,  would  relieve  it  from 
liability  under  the  Act  as  against  mere  proof  by  the  Government  that 
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the  couplers  were  not  in  fact  in  good  working  order  at  a  given  time 
during  the  course  of  an  interstate  journey. 

( 1)  The  first  question  is  raised  by  the  following  instruction,  offered 
and  refused : 

"That  if  the  Jury  believe  from  the  evidence  that  the  engine  No,  516  had 
originally  been  equipped  with  automatic  couplers  at  both  the  A  end  and  the  B 
end.  but  that  at  the  time  alleged  in  the  first  count  of  the  plaintiflTs  declaration, 
the  lock  chain  had  been  disconnected,  and  the  knuckle  removed  from  the  cou- 
pler at  the  B  end  and  that  thereby  the  said  coupler  at  the  B  end  of  said  engine 
wr-  placed  in  such  a  condition  that  no  other  car  could  be  coupled  to  the  en- 
gine at  such  B  end  or  uncoupled  therefrom  either  by  going  between  the  cars 
or  not,  and  that  the  coupler  at  the  A  end  of  such  engine  was  in  good  condition 
and  that  the  said  coupler  at  the  A  end  of  said  engine  was  the  only  one  used 
by  defendant  at  the  time  in  question  in  moving  interstate  traffic,  then  the  de- 
fendant is  not  liable  for  the  condition  of  the  said  coupler  at  the  B  end  of  said 
engine  and  you  should  find  the  defendant  not  guilty  as  to  the  first  count  of 
plaintifTs  declaration," 

— and  by  evidence,  excluded  by  the  Court,  tending  to  prove  that  the 
coupling  on  the  B  end  of  the  engine  was  not  intended  to  be  used — 
that  such  coupler  had  been  disconnected  and  the  knuckle  taken  out,  in 
pursuance  of  a  purpose  that  it  should  not  be  used. 

The  argument  of  the  Government  may  be  reduced  to  this  syllogism : 
The  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379 
[U.  S.  Comp.  St.  1901,  p.  3154]  amended  by  Act  June  29,  1906,  c. 
3591,  34  Stat.  584  [U.  S.  Comp.  St.  Supp.  1907,  p.  892])  requires  that 
every  "car"  used  in  moving  interstate  traffic  shall  be  equipped  with 
"couplers"  coupling  automatically  with  impact;  the  Supreme  Court 
has  held  in  Johnson  v.  Southern  Pacific  Company,  196  U.  S.  1,  25 
Sup.  Ct.  158,  49  L.  Ed.  363,  that  a  locomotive  engine  is  a  car  within 
the  meaning  of  the  statute;  therefore,  locomotive  engines  must  be 
equipped  with  "couplers,"  and  inasmuch  as  "couplers"  means  more 
than  one  coupler,  and  if  more  than  a  coupler  on  the  tender  ^is  used  the 
other  must  be  used  on  the  B  end  of  the  engine,  therefore,  an  engine 
unequipped  with  a  coupler  at  its  B  end,  in  accordance  with  the  re- 
quirements of  the  Act,  is  a  violation  of  the  Act. 

The  difficulty  with  this  reasoning  is,  first,  in  the  assumption  that 
under  the  doctrine  of  the  Johnson  Case  a  locomotive  and  a  car  are 
S3monymous  terms  in  every  respect  and  for  every  purpose — a  rigidity 
of  construction  that  the  Supreme  Court  never  intended;  and  the  sec- 
ond difficulty  is  in  the  assumption  that,  because  couplers,  in  the  stat- 
ute, is  in  the  plural,  there  can  be  no  car  without  a  coupler  at  each  end, 
irrespective  of  the  use  to  which  such  car  is  put.  As  was  said  by  the 
Supreme  Court  in  the  Johnson  Case,  the  primary  object  of  the  act 
was  to  promote  the  public  welfare  by  securing  the  safety  of  employees 
and  travelers.  Its  design  to  give  relief  was  more  dominant  than  to 
infiict  punishment — ^a  view  of  the  statute  that  is  wholly  irreconcilable 
-with  a  construction  that  would  require  the  desig^nated  couplers  to  be 
placed  where  they  were  never  used  or  intended  to  be  used. 

(2)  The  second  question  is  raised  by  the  following  instruction  to 
the  jury,  to  which  exception  was  duly  entered: 

•*The  testimony  of  the  defendant's  witnesses  was  admitted  liere  as  to  the 
inspection  of  those  cars,  for  the  purpose  of  tending  to  show  as  far  as  in  your 
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judgment  it  does  tend  to  show,  that  the  defendant's  cars  were  in  good 
order.  The  mere  fact  that  the  defendant  had  used  diligence  or  care  to  keep 
those  cars  in  a  reasonably  safe  condition  is  not  a  question  l>efore  you.  That  is 
no  defense  to  this  suit.  This  Statute  is  commanding,  and  requires  the  defend- 
ant at  its  peril  to  keep  these  couplers  in  such  condition  so  that  the  men  whose 
business  it  is  to  couple  them  will  not  be  required  to  go  between  the  cars  to  do 
it ;  and  if  you  believe  from  all  the  evidence  in  this  case  that  they  were  so  out 
of  order  that  they  could  not  be  coupled  without  men  going  between  the  cars  to 
do  the  coupling,  then  the  defendant  would  be  guilty  under  this  declaration, 
and  you  will  so  find," 

— supported  by  evidence  tending  to  show  that  the  plaintiff  in  error  had 
used  diligence  and  care  to  keep  the  cars  in  a  reasonably  safe  condition. 

Since  this  case  was  brought  here  and  the  briefs  filed,  this  question 
has  been  disposed  of  against  the  contentions  of  the  plaintiff  in  error 
in  the  case  of  St.  Louis,  Iron  Mountain  &  Southern  Ry.  v.  Taylor, 
Administratrix,  210  U.  S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061. 

The  judgment  entered  upon  the  first  count  of  the  declaration  is 
hereby  reversed.  The  judgment  entered  upon  the  remaining  counts  is 
affirmed,  and  the  case  is  remanded  to  the  District  Court  with  instruc- 
tions to  modify  accordingly. 


(172  Fed.  866.) 

MINNEAPOLIS,   ST.   P.  &  S.   S.   M.  RT.  CO.  V.   STEVENSON. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    August  9,  1900.) 

No.  2,97a 

1.  Railroads  (§  303*)  —  CJontract  fob  Private  Crossing  —  Defective  0)II- 

BTBUOnON. 

Where  a  raUroad  company  contracted  with  a  landowner  in  securing 
right  of  way  to  build  and  maintain  a  safe  and  adequate  crossing  on  the 
land  for  the  owner's  use,  and  thereafter  made  a  crossing  which  remained 
for  a  year  without  alteration,  such  facts  are  sufficient  to  establish  that 
the  crossing  made  was  intended  as  the  one  required  by  the  contract,  and 
the  company  is  liable  for  an  injury  to  the  landowner  resulting  from  its 
failure  to  comply  with  such  contract  by  making  it  reasonably  safe  and 
adequate. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  959-963;  Dec. 
Dig.  S  303.*] 

2.  Railroads  (§  350*)  — Action  fob  Negligent  Construction  of  Private 

Cbossino— -Questions  fob  Jury. 

In  an  action  against  a  railroad  company  to  recover  for  an  Injury  to 
plaintiff  by  reason  of  the  alleged  negligence  of  defendant  in  constructing  a 
private  crossing,  the  question  of  defendant's  negligence  and  of  plaintiflTs 
contributory  negligence  held  properly  submitted  to  the  Jury  under  the 
evidence. 

[IjJi,  Note.— For  other  cases,  see  Railroads,  C^ent  Dig.  §§  1154,  1168;  Dec. 
Dig.  I  350.  ♦] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

Alfred  H.  Bright  (Ball,  Watson,  Young  &  Lawrence,  on  the  brief), 
for  plaintiff  in  error. 

P.  J.  McClory  (Houska  &  McFarline,  on  the  brief),  for  defendant 
in  error. 


MINNEAPOLIS,  ST.  P.  <fc  S.  S.  M.  RT.  CO.  V.  STEVENSON.  287 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  GARLAND,  Dis- 
trict Judge. 

GARLAND,  District  Judge.  Thomas  Stevenson  is  the  owner  of 
the  N.  E.  yi  of  section  4,  township  159,  range  69,  county  of  Rolette, 
N.  D.  The  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany built  its  line  of  railroad  across  said  land  in  the  year  1905.  This 
suit  was  brought  by  Stevenson  against  the  railway  company  to  recover 
damages  for  personal  injuries  received  by  him  by  reason  of  a  breach 
of  a  certain  contract,  theretofore  entered  into  between  Stevenson  and 
the  railway  company,  in  regard  to  the  construction  and  keeping  in  re- 
pair of  a  private  crossing  over  said  railroad  on  the  land  above  describ- 
ed. The  complaint  alleged  that  the  railway  company  had  through 
carelessness  and  negligence  failed  to  construct  and  keep  in  repair  a 
reasonably  safe  crossing  in  accordance  with  its  contract ;  that  Steven- 
son, in  attempting  to  use  said  crossing  on  October  23,  1906,  received 
personal  injuries  which  are  described  in  the  complaint.  The  following 
allegations  of  the  complaint  are  admitted  by  the  answer  of  the  rail- 
way company: 

*'That  the  right  of  way  of  said  defendant's  railway  over  and  acroBS  said 
northeast  quarter  of  section  four,  township  one  hundred  and  flfty-nine,  range 
sixty-nine,  was  granted  by  said  plaintifT  to  said  defendant  under  a  special 
agreement  by  said  defendant  that  it  would  make  and  keep  in  good  repair  one 
causeway  or  other  safe  and  adequate  means  of  crossing  the  same  on  the  north- 
east quarter  of  section  four,  township  one  hundred  flfty-nine,  range  sixty-nine/' 

'That  during  the  spring  of  1906  the  said  defendant  railway  company  con- 
structed a  crossing  over  its  railway  grade  and  tracks,  which  said  crossing  was 
constructed  on  the  said  northeast  quarter  of  section  four,  township  one  hun- 
dred fifty-nine,  range  sixty-nine,  as  a  roadway  for  the  use  and  benefit  of  said 
plaintiff  and  the  public  under  the  agreement  set  forth  in  paragraph  four  of 
this  complaint" 

At  the  trial  plaintiff  recovered  a  verdict,  and  the  railway  com- 
pany has  brought  the  case  here  by  writ  of  error. 

The  only  error  assigned  is  that  the  court  erred  in  overruling  the 
motion  made  by  the  defendant  at  the  conclusion  of  all  the  evidence 
in  the  case  for  an  instruction  to  the  jury  to  return  their  verdict  in  fa- 
vor of  the  defendant.  The  motion  referred  to  simply  renewed  the  mo- 
tion made  by  defendant  at  the  close  of  plaintiff's  evidence.  The  mo- 
tion made  at  the  close  of  plaintiff^s  evidence  specified  two  grounds  as 
a  basis  for  the  motion : 

First.  That  the  evidence  wholly  failed  to  show  any  negligence  on 
the  part  of  the  defendant  causing  or  contributing  to  plaintiff's  injuries. 

Second.  That  the  undisputed  evidence  showed  that  the  plaintiff's 
mjuries  resulted  wholly,  or  in  part,  at  least,  from  his  own  negligence. 

The  evidence  shows  without  contradiction  that  all  the  railway  com- 
pany did  in  the  construction  of  a  crossing  in  accordance  with  its  agree- 
ment prior  to  October  23,  1906,  was  to  place  planks  between  the  rails 
of  its  track  on  one  plank  on  the  outer  side  of  each  rail;  that  on  the 
north  side  of  the  track,  where  said  planks  were  laid,  a  borrow  pit  or 
ditch  had  been  allowed  to  remain  without  any  filling,  except  some 
stone  which  had  been  thrown  therein  by  Stevenson.    In  fact,  counsel 
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for  the  railway  company  seek  to  maintain  the  position  that  the  railway 
•company  had  never  constructed  a  crossing,  and  was  therefore  not  li- 
able for  not  maintaining  it,  or  that  it  had  constructed  it  so  negligently 
that  a  man  of  ordinary  care  and  prudence  would  not  have  used  it.  We 
think,  however,  that  the  admissions  in  the  pleadings,  taken  in  connec- 
tion with  the  fact  that  this  crossing  remained  in  the  same  condition 
from  November,  1905,  to  October  23,  1906,  so  far  as  anything  being 
•done  to  the  same  by  the  company  is  concerned,  establishes  the  fact 
that  the  railway  company  had  constructed  all  the  crossing  it  intended 
to.  There  was  abundant  evidence  to  go  to  the  jury  on  the  question  of 
whether  the  railway  company  was  negligent  in  the  construction  or  in 
Iceeping  in  repair  the  crossing  in  question. 

There  is  evidence  in  the  record  that  the  plaintiff  had  used  this  cross- 
ing in  the  fall  of  1905,  and  also  during  the  farming  and  threshing  sea- 
son of  1906.  In  1906  he  hauled  between  1,400  and  1,500  bushels  of 
wheat  over  it.  The  trial  court  submitted  the  question  to  the  jury  un- 
der proper  instructions  as  to  whether  the  crossing  was  so  defective 
that  a  man  of  ordinary  care  and  prudence  would  not  have  used  the 
5ame,  and  the  jury  upon  that  issue  found  that  it  was  not.  There  was 
beyond  question  sufficient  evidence  to  sustain  their  finding.  The  plain- 
tiff brought  his  action  squarely  upon  his  contract,  which  imposed  the 
same  duty  upon  the  railway  company,  so  far  as  plaintiff  is  concerned, 
as  if  a  statute  had  required  the  railway  company  to  do  the  same  thing. 
•Gulf,  C.  &  S.  F.  R.  Co.  v.  Washington,  49  Fed.  347,  1  C.  C.  A.  286 
(Court  of  Appeals,  8th  Circuit). 

There  being  no  merit  in  the  errors  assigned,  the  judgment  is  af- 
firmed. 


<172  Fed.  868.) 

HOWE  V.  MERIWETHER.f 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  9,  190D.) 

^o.  2,978. 

"Ejectment  (J  50*)— Intervention— Pleading. 

Under  Gen.  St.  Kan.  1905,  §  4909,  providing  that,  "when  in  an  action 
for  the  recovery  of  real  or  personal  property  any  person  having  an  In- 
terest in  the  property  applies  to  be  made  a  party,  the  court  may  order  it 
done,"  it  is  incumbent  on  one  applying  to  be  made  a  party  to  an  action  of 
ejectment  to  plead  facts  showing  that  he  has  a  direct  and  immediate  in- 
terest in  the  property,  which  will  be  affected  by  the  Judgment 

[Ed.  Note. — For  other  cases,  see  Ejectment,  Cent.  Dig.  |  145 ;  Dec  Dig. 
I  50.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
■of  Kansas. 

L.  W.  Keplinger,  for  plaintiff  in  error. 
R.  E.  Ball,  for  defendant  in  error. 

Before  ADAMS,  Circuit  Judge,  and  GARLAND,  District  Judge. 

t  Rehearing  denied  October  7,  1909. 
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GARLAND,  District  Judge.  On  September  23,  1907,  Meriwether 
commenced  an  action  in  ejectment  against  Henry  Black,  James  Black, 
Wilda  Black,  Joseph  Turner,  and  Frances  Robinson,  in  the  United 
States  Circuit  Court  for  the  District  of  Kansas,  to  recover  the  posses- 
sion of  a  certain  piece  of  land  located  in  Wyandotte  county,  in  said 
state.  December  14,  1907,  said  defendants  filed  an  answer  in  said 
cause.  June  9,  1908,  judgment  for  the  plaintiff  was  rendered  in  said 
•action  upon  stipulation.  At  the  time  the  motion  for  judgment  was 
made  one  S.  K.  Howe  made  an  application  to  the  court  to  be  substitut- 
ed as  defendant  in  said  action.  The  motion  was  denied,  and  Howe 
sued  out  a  writ  of  error. 

Section  4909,  Gen.  St.  Kan.  1906,  provides  as  follows : 

•*When  In  an  action  for  the  recovery  of  real  or  personal  property  any  per^ 
Boa  baying  an  interest  in  the  properly  applies  to  be  made  a  party,  the  court 
may  order  it  done." 

The  ruling  of  the  trial  court  was  right.  The  moving  papers  disclosed 
no  interest  whatever  in  Howe  to  the  land  in  dispute.  Under  the  stat- 
ute quoted,  it  was  not  sufficient  for  Howe  to  merely  allege  that  he  had 
an  interest  in  the  land  in  controversy;  but  he  was  bound  to  make 
that  interest  appear  bv  proper  allegations  in  his  petition,  so  that  the 
court  could  see  that,  if  the  facts  stated  were  true,  he  had  such  a  direct 
and  immediate  interest  in  the  matter  in  litigation  that  he  would  either  * 
gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judgment. 
Smith  v.  Gale,  144  U.  S.  517,  12  Sup.  Ct.  674,  36  L.  Ed.  621 ;  Horn 
v.  Water  Co.,  13  CaL  69,  73  Am.  Dec.  669 ;  Lewis  v.  Harwood,  28 
Minn.  428, 10  N.  W.  586 ;  Coffey  v.  Greenfield,  62  Cal.  602. 

Judgment  affirmed. 


(172  Fed.  86d.) 
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(Circuit  Court  of  Appeals,  Third  Circuit    August  10,  1909.) 

No.  46. 

1.  Patents  (§  132*)— Teem— Limitation  by  Tebm  of  Pbiob  Fobeion  Paixnt. 

The  proylslons  of  Rev.  8t.  |  4887,  before  Its  amendment  In  1897  (U.  S. 
Ck>mp.  St  1901,  p.  8382),  that  ''every  patent  granted  for  an  Invention 
which  has  been  previously  patented  In  a  foreign  country  shall  be  so  lim- 
ited as  to  expire  at  the  same  time  with  the  foreign  patent,*'  related  to 
matters  of  substance  and  not  of  form  merely,  applying  only  where  there 
Is  a  valid  foreign  patent  and  a  United  States  patent  for  an  alleged  In- 
vention which  was  covered  by  a  prior  certificate  of  addition  to  a  E^ench 
patent  Is  not  limited  to  the  term  of  the  French  patent,  where  the  same 
was  adjudged  null  and  void  by  the  French  courts  on  the  ground  of  antic- 
ipation; the  efTect  of  such  judgment  under  the  law  of  France  being  to 
render  the  patent,  with  any  certificates  of  addition  thereto,  a  nullity 
from  the  beginning.    Buffington,  Circuit  Judge,  dissenting. 

[Ed.  Note. — ^For  other  cases,  see  Patents*  Dec.  Dig.  |  182.*] 

2.  TasATiEs  (§  11*) — Statutes— Bffboi  of  Trbatt. 

By  the  convention  concluded  at  Brussels  December  14,  1900,  by  the  In- 
ternational Conference  for  the  Protection  of  Industrial  Proper^,  at  which 
97  aCA.— 19 
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the  United  States  was  represented,  It  was  among  other  things  ordained: 
"Art.  4  bis.  Patents  applied  for  in  the  different  contracting  states  by 
persons  admitted  to  the  benefit  of  the  convention  under  the  terms  of  ar- 
ticles 2  and  S  shall  be  independent  of  the  patents  obtained  for  the  same 
invention  in  the  other  states,  adherents  or  nonadherents  to  the  Union. 
This  provision  shall  apply  to  patents  ^sting  at  the  time  of  its  going 
into  effect.  The  same  rule  applies  in  the  case  of  adhesion  of  new  states 
to  patents  already  existing  on  both  sides  at  the  time  of  the  adhesion.** 
This  convention  was  ratified  by  the  Senate  March  7,  1901,  and  proclaim- 
ed by  the  President  to  go  into  effect  Sept^nber  14,  1902.  32  Stat  1936. 
Held,  that  such  treaty  was  self-executing,  and  the  effect  of  its  ratifica- 
tion was  a  complete  doing  away  with  the  interdependence  of  foreign  and 
domestic  patents,  and  of  the  limitation  imposed  on  the  term  of  domestic 
patents  for  inventions  previously  patented  in  foreign  countries  by  Rev. 
St  {  4887,  prior  to  its  amendment  in  1897  (U.  S.  CJomp.  St  1901  p.  3382). 
Per  Archbald,  District  Judge,  and  Gray,  Circuit  Judge,  concurring. 

[Ed.  Note. — For  other  cases,  see  Treaties,  Cent  Dig.  {  11;   Dec.  Dig. 
§  11.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Wm.  B.  Whitney  and  John  G.  Johnson,  for  appellant. 
Arthur  Steuart  and  Drury  W.  Cooper,  for  appellees. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  ARCH- 
BALD,  District  Judge. 

GRAY,  Circuit  Judge.  The  appellant,  as  complainant  below,  on 
September  16,  1907,  filed  its  bill  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Pennsylvania,  against  the  defendants,  the 
appellees  here,  alleging  that  letters  patent  of  the  United  States,  bear- 
ing date  the  4th  day  of  October,  1898,  and  numbered  611,907,  had 
been  issued  to  it  for  a  certain  invention,  particularly  mentioned  and 
described  in  the  specifications  attached  thereto,  which  letters  patent 
granted  to  the  complainant  the  exclusive  right  to  make,  use,  and  vend 
the  same  for  the  term  of  17  years  from  the  said  4th  day  of  October, 
1898.  The  bill  then  charges  defendant  with  infringement  of  said  let- 
ters patent,  and  prays  for  the  usual  injunctions,  preliminary  and  final, 
restraining  the  said  defendants,  their  agents,  servants,  etc.,  from  fur- 
ther infringement  or  violation  thereof,  and  for  an  accounting. 

The  defendants,  after  having  filed  an  answer  to  the  bill,  by  consent 
withdrew  the  same  and  filed  a  so-called  plea  to  the  jurisdiction  of  the 
court,  alleging  that  under  the  provisions  of  section  4887  of  the  Re- 
vised Statutes,  before  its  amendment  by  Act  March  3,  1897,  c.  391, 
§  3,  29  Stat.  692  (U.  S.  Comp.  St  1901,  p.  3382),  and  as  applicable 
thereto,  the  patent  in  suit  expired  August  8,  1907,  prior  to  the  filing 
of  the  bill  of  complaint,  by  reason  of  the  expiration  on  that  date  of  a 
French  certificate  of  addition  to  a  French  patent,  wherein  and  where- 
by the  invention  of  the  patent  in  suit  had  been  previously  patented 
by  Hennebique  in  France. 

The  replication  by  complainant  to  the  defendants'  answer,  was  allow- 
ed to  stand  as  a  replication  to  the  plea.    The  case  was  heard  upon 
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an  agreed  statement  of  facts,  which  presented  two  points  of  law  for 
decision,  viz. : 

First,  whether  a  certificate  of  addition  to  what  was  In  form  a  regularly  is- 
sued French  imtent,  but  which  has  been  authoritatively  and  finally  adjudg- 
ed by  the  French  courts  to  be  a  nullity  and  of  no  effect  in  law,  can  limit  the 
term  of  a  later  United  States  patent  for  the  same  invention,  under  section 
4887  of  the  Revised  Statutes,  b^ore  its  amendment  by  the  act  of  March  3, 
1897? 

Second,  whether  the  said  section  4887  has  been  abrogated  by  the  treaty 
known  as  "An  Additional  Act  for  the  International  Protection  of  Industrial 
Property"  (32  Stat  1936),  in  so  far  as  It  provided  for  the  limitation  by  prior 
foreign  patents  of  the  term  of  a  United  States  patent  which  was  existing  at 
the  time  the  said  treaty  went  into  effect? 

The  court  below  sustained  defendants'  plea  and  directed  the  dis- 
missal of  complainant's  bill,  without  filing  an  opinion,  or  otherwise 
stating  the  ground  of  its  action. 

The  agreed  statement  above  referred  to  brings  into  the  record,  by 
stipulation,  all  the  facts  necessary  jto  the  determination  of  the  points 
of  law  above  stated,  including  the  pertinent  provisions  of  the  French 
law  and  the  decisions  of  the  French  courts  interpreting  the  same,  and 
applicable  to  the  French  patent,  and  the  addition  thereto,  referred  to 
in  the  plea,  the  effect  of  which  plea  was  to  admit  also  the  allegations 
of  the  bill  of  complaint.  From  the  facts  thus  fully  stated,  it  appears 
that  the  patent  in  suit  was  issued  to  Hennebique,  October  4,  1898,  up- 
on an  application  filed  December  29, 1897,  for  the  full  term  of  17  years. 
It  also  appears  that  a  French  patent,  No.  223,546,  was  issued  to  Hen- 
nebique, in  1892,  for  a  term  of  15  years  from  August  8,  1892,  and 
therefore  limited  to  expire  on  August  8,  1907.  The  first  certificate 
of  addition  thereto  was  issued  to  said  Hennebique  in  1893,  and  a 
second  certificate  of  addition  on  April  6,  1898,  upon  an  application 
therefor  filed  December  18,  1897.  It  is  also  admitted  that,  by  French 
law,  certificates  of  additions  expire  with  the  expiration  of  the  original 
pwitent.  It  also  appears  that  the  invention  which  is  the  subject  of  the 
patent  in  suit — 

*M8  the  same  invention  which  the  same  inventor,  Hennebique,  attempted  to 
patent  in  France,  by  filing  on  December  18,  1897,  in  full  compliance  with  the 
law  of  France  then  in  for^,  the  second  certificate  of  addition  to  his  prior 
French  patent,  No.  223,546,  which  said  second  certificate  of  addition  was  Is- 
sued April  6,  1898,  and  granted  to  him  such  right  as  could  legally  result 
from  such  patent  and  certificate." 

It  is  also  established,  in  the  stipulated  record,  that  the  original 
French  patent  and  the  first  certificate  of  addition  have  been  declared 
null  and  void  by  the  French  courts.  This  was  first  done  on  March 
4,  1903,  in  an  action  brought  by  said  Francois  Hennebique  against 
certain  persons,  for  the  infringement  of  said  French  patent,  No.  223,- 
546,  by  the  Civil  Tribunal  of  First  Instance  for  the  Department  of  the 
Seine ;  then,  on  an  appeal  taken  by  the  said  Hennebique  from  the  said 
judgment  of  March  4,  1903,  by  the  French  Court  of  Appeals,  on  De- 
cember 14,  1906,  a  duly  certified  copy  of  the  decree  of  the  latter  court 
being  embraced  as  an  exhibit  in  the  stipulated  record.  And  again, 
on  July  20,  1906,  in  an  action  brought  by  certain  complainants  against 
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said  Hennebique,  under  the  provisions  of  article  34  of  the  French  law 
of  July  5,  1844,  for  the  annulment  of  said  French  patent,  No.  223,546, 
and  said  first  certificate  of  addition  of  August  7,  1893,  the  Civil  Tri- 
bunal of  First  Instance  for  the  Department  of  the  Seine  rendered  a 
judgment  referring  the  cause  to  a  board  of  experts,  to  examine  and  re- 
port as  to  the  validity  of  the  said  French  patent,  in  view  of  certain  prior 
French  patents, 'and  on  appeal  taken  by  the  complainants  from  the  said 
judgment,  and  on  cross-appeal  taken  by  said  Hennebique,  the  French 
Court  of  Appeals,  on  December  14,  1906,  rendered  a  decree,  in  which 
they  held  that  the  reference  to  a  board  of  experts  was  unnecessary,  re- 
versed the  judgment  of  the  Tribunal  of  First  Instance,  and  held  and 
adjudged  that  said  French  patent,  No.  223,546,  was  null  and  void,  in 
view  of  a  certain  prior  French  patent,  and  that  said  first  certificate 
of  addition,  of  August  7,  1893,  was  also  null  and  void,  since,  being 
only  an  accessory,  it  could  not  exist  independently  of  the  principal  pat- 
ent. A  duly  certified  copy  of  said  decree  is  embraced  as  an  exhibit  in 
the  stipulated  record.  Appeals  to  the  Court  of  Cassation,  taken  by  the 
said  Hennebique,  from  the  said  decree  of  December  14,  1906,  were 
dismissed  in  February,  1908. 

It  further  appears,  by  the  stipulated  record,  that  the  effect  in  law  of 
the  above  judgments  and  decrees,  adjudging  the  nullity  of  said  French 
patent,  No.  223,546,  was  to  render  said  certificate  of  addition  there- 
to, of  December  18,  1897,  equally  null  and  void,  and  that,  by  the 
French  law,  there  is  always  this  difference  between  the  nullity  and  the 
forfeiture  of  a  patent,  that  the  forfeiture  only  affects  the  future  of  the 
patent,  while  the  nullity  affects  it  in  the  past  as  well,  and  that  a  patent 
which  is  null  is  a  patent  which  is  found  never  to  have  had  any  existence, 
one  which  in  law  never  had  any  reason  for  existing,  while,  a  patent 
which  has  become  forfeited,  on  the  other  hand,  is  a  patent  which  had  a 
legal  existence  up  to  the  time  when  the  cause  of  forfeiture  became  a 
fact. 

It  follows,  then,  from  the  agreed  statement  of  facts,  that  the  French 
patent  of  1892,  as  thus  authoritively  and  finally  adjudged,  is  and  al- 
ways a  nullity,  and  the  certificate  of  addition  thereto,  of  December 
18,  1897,  as  well  as  that  of  1893,  never  existed  in  legal  effect,  because 
it  could  receive  no  life  from  the  dead  patent,  upon  which  it  was  ingraft- 
ed. The  question  then  recurs,  can  the  delivery  of  such  certificate  of 
addition,  which  was  a  patent  in  form  only,  but  which  granted  no  mon- 
opoly whatever,  because  it  was  null  and  of  no  effect  in  law,  be  regard- 
ed as  such  a  prior  patenting  of  the  invention  of  the  patent  in  suit,  as 
will  limit  the  term  of  that  patent  under  the  provisions  of  section  4887 
of  the  Revised  Statutes?    That  section  reads  as  follows: 

"Sec.  4887.  No  person  shall  be  debarred  from  recelTing  a  patent  for  hts  in- 
vention or  discovery,  nor  shall  any  patent  be  declared  invalid,  by  reason  of 
its  haying  been  first  patented  or  caused  to  be  patented  in  a  foreign  country, 
unless  the  same  has  been  introduced  into  public  use  in  the  United  States  for 
more  than  two  years  prior  to  the  application.  But  every  patent  granted  for 
an  inyention  which  has  been  previously  patented  in  a  foreign  country,  shall 
be  so  limited  as  to  expire  at  the  same  time  with  the  foreign  patent,"  etc. 

The  French  patent  law  confers  exclusive  rights,  under  the  condi- 
tions set  forth,  for  the  invention  or  discovery  of  a  new  industrial  prod- 
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uct,  or  of  a  new  means  or  new  application  of  old  means  for  obtaining 
an  industrial  result  or  product.  It  also  provides  that  patents  demand- 
ed in  due  form  shall  be  delivered,  without  previous  examination,  at 
the  applicant's  own  risk,  and  without  guaranty  as  to  either  the  reality, 
novelty,  or  merit  of  the  invention;  and  it  also  declares  that  patents 
delivered  shall  be  null  and  void  whenever  the  discovery,  invention,  or 
application  is  not  new.  And  it  also  gives  to  all  parties  having  an  in- 
terest therein,  a  right  of  action  in  civil  tribunals  of  first  instance,  for 
the  annulment  thereof. 

It  was  on  the  express  ground  that  the  alleged  invention  or  device  of 
the  French  patent  here  in  question  was  not  new  that  said  patent  was 
declared  by  the  French  courts  to  be  null  and  void,  and  that  the  let- 
ters patent  were  a  nullity.  The  exclusive  privilege  which  purported 
to  be  conveyed  by  the  French  patent,  and  the  certificates  of  addition 
thereto,  never  legally  existed  in  contemplation  of  the  French  law. 
There  was  no  monopoly,  substantial  or  otherwise,  that  could  withstand 
challenge;  none  that  could  successfully  be  asserted  against  the  use 
by  the  public  of  the  invention  purporting  to  be  patented.  The  words 
"foreign  patent"  and  "patented  in  a  foreign  country,"  in  section  4887, 
must  be  taken  to  connote  matters  of  substance,  and  not  of  mere  form, 
and  the  French  patent  and  the  addition  thereto,  though  regular  in 
form,  conferred  no  such  privilege  or  monopoly  as  would  bring  them 
within  the  purWew  of  the  section  referred  to.  They  conveyed  to  the 
patentee  no  substantial  rights,  and  secured  to  him  no  valuable  monopoly 
which  he  could  enforce  in  the  courts.  Societe  Anonyme  v.  Gen.  Elec. 
Co.  (C.  C.)  97  Fed.  604. 

There  is  nothing  on  the  face  of  the  letters  patent  to  show  that  it  is 
limited  to  expire  at  the  same  time  with  a  foreign  patent  which  limits 
its  life.  All  letters  patent  are  issued  to  a  qualified  inventor  for  the  full 
term  of  17  years,  pursuant  to  the  provisions  of  section  23  of  the  patent 
act  of  1870  (Act  July  8,  1870,  c.  230,  16  Stat.  201).  Further  provisions 
of  the  act,  as  embodied  in  section  4887  of  the  Revised  Statutes,  provid- 
ing in  effect  that,  when  the  patentee  has  been  granted  in  a  foreign 
country  such  a  valid  and  substantial  exclusive  privilege  or  patent  as 
we  have  above  described,  the  life  of  a  United  States  patent  will  expire 
with  the  expiration  of  such  foreign  patent.  No  such  condition  is  shown 
to  exist  in  relation  to  the  patent  in  suit.  The  second  certificate  of  addi- 
tion, of  December  18,  1897,  covering  the  same  invention  as  the  patent 
in  suit,  is  shown  to  have  been,  by  the  French  law,  as  set  forth  in  the 
stipulated  record  and  as  adjudged  and  decreed  by  the  French  court, 
prior  to  the  filing  of  this  bill,  a  nullity,  and  void  ab  initio.  It  is  im- 
possible to  hold,  therefore,  that  the  term  pi  the  patent  in  suit  is  limit- 
ed by  the  said  second  addition  to  the  French  patent,  and  the  plea  to 
that  effect  is  without  merit. 

The  view  we  have  thus  taken  makes  it  unnecessary  to  consider  the 
second  point  of  law  raised  by  the  appellant,  viz.,  whether  the  said  sec- 
tion 4887  had  been  abrogated  by  the  treaty  known  as  "an  additional 
act  for  the  international  protection  of  industrial  property."  But,  if 
it  is  called  for  in  order  to  support  our  judgment^  I  may  say  that  I 


204  07  C.  C.  A.  BBPORTS. 

agree  with  the  views  on  the  subject  expressed  in  the  concurring  opin- 
ion of  Judge  Archbald. 

The  decree  of  the  court  below,  therefore,  sustaining  the  defendant's 
plea  and  dismissing  the  bill  of  complaint,  is  hereby  reversed. 

BUFFINGTON,  Circuit  Judge  (dissenting).  I  cannot  concur  in 
the  opinion  of  the  court.  On  August  8,  1892,  a  French  patent  No. 
223,546,  for  concrete  construction,  was  granted  to  Francois  Hen- 
nebique  for  16  years.  Five  years  later  Hennebique  made  another  and 
distinct  invention,  but  of  the  same  general  character  as  his  above  origi- 
nal patent.  Under  the  French  law  this  second  invention  could  be  pat- 
ented either  independently  or  as  a  certificate  of  addition  to  the  original 
patent.  This  latter  course  Hennebique  followed,  and  on  April  6,  1898, 
was  granted  a  certificate  of  addition  (numbered  2)  for  this  new  inven- 
tion, to  expire  August  8, 1907.    Under  the  French  law : 

'*The  certificate  of  addition  has  no  existence  of  its  own,  and  follows,  in  all 
its  vicissitudes,  the  fate  of  the  principal  patent  If,  then,  the  patent  becomes 
forfeited,  the  certificate  falls  with  it  as  a  matter  of  law,  even  though  the  sub- 
ject-matter of  the  certificate  was  itself  both  new  and  patentable." 

On  December  29,  1897,  Hennebique  applied  for  an  American  patent 
on  the  invention  covered  by  his  second  certificate  of  addition  above 
described,  and  on  October  4,  1898,  the  patent  in  suit.  No.  611,907,  for 
this  invention,  a  "construction  of  joists,  girders,  and  the  like,"  was 
granted  to  him.  Now,  it  will  be  observed  this  patent  was  not  for  the 
invention  covered  by  Hennebique's  original  French  patent.  No.  223,- 
546,  granted  in  1892,  but,  as  stipulated  in  the  record  (clause  5),  for  the 
same  invention  involved  in  his  second  addition  granted  in  1898.  Hen- 
nebique's  invention  having  thus,  as  stipulated,  been  previously  patent- 
ed abroad,  the  application  became  subject  to,  and  the  term  of  his  pat- 
ent fixed  by,  Rev.  St.  §  4887,  which  as  then  in  force  had  this  proviso : 

"But  every  patent  granted  for  an  invention  which  has  been  previously 
granted  In  a  foreign  country  shall  be  so  limited  as  to  expire  at  the  same  time 
with  the  foreign  patent,  or  if  there  be  more  than  one,  at  the  same  time  with 
the  one  having  the  shortest  term,  and  in  no  case  shall  it  be  in  force  more  than 
seventeen  years." 

Now,  clearly,  this  statute  contemplated  that  the  term  for  which  a 
patent  granted  under  it  ran  should  be  fixed  by  years  when  it  was  is- 
sued. The  use  of  the  word  "term" — "at  the  same  time  with  the  one 
having  the  shortest  term" — shows  that  and  manifests  an  intent  to  fix, 
by  reference  to  the  existing  term  of  the  foreign  patent,  the  term  grant- 
ed of  the  American  one.  "Id  certum  est  quod  certum  reddi  potest." 
And  the  statute  has  been  uniformly  construed  as  granting  a  predeter- 
mined, and  not  a  post-determinable,  term.  In  Henry  v.  Providence 
Tool  Co.,  Fed.  Cas.  No.  6,384,  3  Ban.  &  A.  501,  Mr.  Justice  CliflFord, 
sitting  at  circuit,  had  occasion  to  consider  this  act  with  reference  to 
the  question  whether  the  term  of  the  American  patent  was  conclusively 
fixed  when  the  patent  issued.    He  there  said : 

"What  is  the  true  construction  of  the  act  of  Congress  under  which  the  pat- 
ent in  suit  is  granted?  •  •  •  Congress  employs  the  words  'the  foreign 
patent,'  evidently  referring  to  the  term  of  the  foreign  patent,  to  define  the 
term  of  the  domestic  patent    Had  Congress  intended  to  gn^nt  a  patent  for 
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an  Indefinite  term,  or  for  an  uncertain  and  undefined  duration,  they  would 
have  employed  suitable  words  to  express  such  an  intent." 

After  stating  the  purposes  of  the  patent  law  and  that  the  require- 
ments of  the  specification  were  meant  to  fulfill  them,  he  says : 

"Adopt  the  theory  of  the  complainant,  and  none  of  these  requirements 
would  be  of  any  avail,  as  none  could  foreknow  whether  the  term  of  the  pat- 
ent was  for  three  and  not  for  seven  years,  or  for  some  indeterminate  term  of 
duration,  the  effect  of  which  would  be  to  make  the  rights  of  property  in  this 
country  depend  upon  the  discretion  exercised  by  a  foreign  sovereign.  Sup- 
port to  tliat  view  is  derived  from  the  words  of  the  section,  which  refer  not 
only  to  the  foreign  patent,  but,  if  there  be  more  than  one,  to  the  one  having 
the  shortest  term,  which,  in  effect,  excludes  the  theory  that  the  provision  in 
any  view  can  be  held  to  include  any  subsequent  prolongation  or  extension  of 
the  monopoly  beyond  what  was  then  vested  in  the  foreign  patentee.  If  Con- 
icress  has  intended  otherwise,  the  language  would  have  been  different,  and 
words  would  have  been  employed  to  signify  that  the  domestic  patent  should 
continue  as  long  as  the  same  invention  was  protected  by  the  foreign  govern- 
ment." 

Mr.  Justice  Clifford's  construction  of  the  statute  was  cited  and  fol- 
lowed by  Mr.  Justice  Blatchford  (then  Circuit  Judge)  in  Reissner  v. 
Sharp,  Fed.  Gas.  No.  11,689,  4  Ban.  &  A.  3G6,  saying: 

"But  Mr.  Justice  Clifford  held  that  Congress  never  intended  to  extend  the 
term  of  the  United  States  patent  beyond  the  legal  term  secured  to  the  for- 
eign patentee  when  the  United  States  patent  was  granted,  and  that  no  act  of 
a  foreign  sovereign,  nor  any  act  of  a  foreign  legislature,  could  have  the  ef- 
fect to  prolong  the  term  of  a  patent  granted  here  beyond  the  term  prescrib- 
ed by  the  act  of  Congress.  Mr.  Justice  Clifford  refers,  with  force,  to  the  con- 
siderations that,  as  the  statute  refers  not  only  to  the  foreign  patent,  but,  if 
there  be  more  than  one,  to  the  one  having  the  shortest  term,  it  cannot  be  held 
to  include  any  subsequent  prolongation  or  extension  of  the  monopoly  beyond 
that  vested  in  the  foreign  patentee  at  the  time  of  the  granting  of  the  United 
States  patent ;  that,  if  Congress  had  intended  otherwise,  the  language  would 
have  been  different,  and  words  would  have  been  employed  to  signify  that  the 
domestic  patent  should  continue  as  long  as  the  same  invention  was  protected 
by  the  foreign  government ;  and  that,  under  the  opposite  rule,  neither  the  au- 
thorities of  the  United  States,  nor  inventors,  nor  the  public  would  ever  be 
able  to  Icnow  what  the  patentee  acquired  under,  a  patent  granted  by  the  Unit- 
ed States,  in  a  case  where  the  invention  had  been  previously  patented  in  a 
foreign  country." 

That  Rev.  St.  §  4887,  fixed  unchangeably  the  term  of  the  American 
patent  was  the  view  of  Mr.  Justice  Bradley,  who  in  Bate  Refrigerating 
Co.  V.  Gillett  (C.  C.)  31  Fed.  815,  says: 

"The  term  of  the  English  patent  fixed  the  term  of  the  American  patent, 
nothing  more,  nothing  less.  The  subsequent  fate  of  the  English  patent  had 
no  effect  upon  the  American.  The  lif^  of  each  after  its  inception  proceeded  in- 
dependently of  the  life  of  the  other.  See  Protective  Co.  v.  Burglar  Alarm  Co. 
<C-  C.)  21  Fed.  458 ;   Paillard  v.  Bruno  (C.  C.)  29  Fed.  864." 

In  the  case  cited  from  21  Fed.  458,  Judge  Wheeler  said : 

"The  statute  merely  required  that  in  such  case  [that  is,  where  there  la  a 
prior  foreign  patent]  the  patent  shall  be  so  limited  as  to  expire  at  the  same 
time  with  the  foreign  patent  Rev.  St  §  4887.  This  seems  to  mean  that  the 
term  of  the  patent  shall  be  as  long  as  the  remainder  of  the  term  for  which 
the  patent  was  granted  there,  without  reference  to  incidents  occurring  after 
the  srant  Henry  t.  Providence  Tool  Co.,  Fed.  Cas.  No.  6,384,  3  Ban.  &  A. 
501 ;  Reianier  v.  Sharp,  16  Blatchf .  383,  Fed.  Cas.  No.  11,689.  It  refers  to  fix- 
ing the  term,  not  to  keeping  the  foreign  patent  In  force." 
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And  in  Paillard  v.  Bruno,  supra,  Judge  Wallace  held : 

''According  to  the  construction  thus  placed  upon  the  section,  it  should  be 
read  as  though  it  declared  that  the  United  States  patent  is  to  expire  at  the 
same  time  with  the  term  of  the  foreign  patent  previously  obtained  for  the 
same  invention,  or,  if  there  be  more  than  one,  at  the  same  time  with  the  one 
having  the  shortest  term.  Upon  this  construction  the  duration  of  the  term 
of  the  United  States  patent  fixed  when  the  patent  issues,  according  to  the 
maxim,  *Id  certum  est  quod  certum  reddi  potest.*  Under  any  other  construc- 
tion, neither  the  Commissioner  of  Patents,  nor  the  patentee,  nor  the  public 
would  know  the  duration  of  the  grant  The  term  of  a  patent  is  the  period 
of  duration  expressed  In  the  grant  It  may  be  terminated  by  operation  of 
law,  or  by  the  act  of  the  parties,  at  an  earlier  time;  and  consequently  it 
might  happen  that  of  two  patents  the  one  having  the  shortest  term  may  have 
the  longest  life.*' 

So,  also,  Judge  Simonton,  in  Bonsack  v.  Smith  (C.  C.)  70  Fed.  392, 

held: 

"In  construing  this  section,  the  meaning  of  the  words*  'expire*  and  'term' 
is  controUlng.  Section  4887  makes  the  American  patent  'expire*  at  the  same 
time  with  the  foreign  patent,  or,  if  there  be  more  than  one,  at  the  same  time 
with  the  one  having  the  shortest  term.'  The  Supreme  Court  of  the  United 
States,  in  one  of  the  few  cases  on  this  point,  construe  this  word  'expire*  to 
mean  cease  to  exist  because  of  the  termination  of  the  duration  of  the  original 
grant,  and  not  to  mean  cease  or  determine  by  reason  of  some  penalty  or  for- 
feiture for  the  nonperformance  of  some  condition  subsequent  Pohl  v.  Brew- 
ing Co.,  134  U.  S.  881,  10  Sup.  Ct  577,  83  L.  Ed.  953.*' 

To  me  it  is  clear  that,  as  said  above,  the  words  "expire"  and  "term" 
are  the  controlling  words  of  the  statute,  and  that  the  word  "ex- 
pire" means  an  expiration  by  lapse  of  the  time  of  the  term.  The 
words  "so  limited  as  to  expire  at  the  same  time  with  the  foreign  pat- 
ent" are  equivalent  to  reading  "so  limited  as  to  expire  at  the  same  time 
with  [the  expiration  of  the  term  of]  the  foreign  patent";  or,  in  other 
words,  "expire"  refers  solely  to  an  ending  at  the  end  of  the  t^rm  by 
the  passage  of  time.  And  that  this  is  the  proper  construction  of  the 
section  is  apparent  from  what  was  said  in  Pohl  v.  Brewing  Company, 
supra.  It  is  true  the  question  there  before  the  court  was  the  alleged 
lapsing  of  the  domestic  patent  by  the  subsequent  forfeiture  of  the  limit- 
ing foreign  one.  But  in  deciding  that  question  it  was  held  that  no 
such  lapse  took  place,  because  there  was  nothing  in  the  statute  to  limit 
the  duration  of  the  domestic  patent,  save  the  duration  of  the  leg^  term 
of  the  foreign  patent  in  force  at  the  time.    Thus  it  is  said : 

"There  is  nothing  in  the  statute  which  admits  of  the  view  that  the  duration 
of  the  United  States  patent  is  to  be  limited  by  anything  but  the  duration  of 
the  legal  term  of  the  foreign  patent  in  force  at  the  time  of  the  issuing  of  the 
United  States  patent,  or  that  it  is  limited  by  any  lapsing  or  forfeiture  of  any 
portion  of  the  term  of  such  foreign  patent,  by  means  of  the  operation  of  a 
condition  subsequent,  according  to  the  foreign  statute.  In  saying  that  'every 
patent  granted  for  an  invention  which  has  been  previously  patented  in  a  for- 
eign country  shall  be  so  limited  as  to  expire  at  the  same  time  with  the  foreign 
patent*  the  statute  manifestly  assumes  that  the  patent  previously  granted  in 
a  foreign  country  is  one  granted  for  a  definite  term ;  and  its  meaning  is  that 
the  United  States  patent  shall  be  so  limited  as  to  expire  at  the  same  time 
with  such  term  of  the  foreign  patent  *  *  *  In  the  view  that  section 
4887  is  to  be  read  as  If  it  said  that  the  United  States  patent  is  to  be  so  limit- 
ed as  to  expire  at  the  same  time  with  the  expiration  of  the  term  of  the  for- 
eign patent,  or,  if  th^re  be  more  than  one,  at  the  same  time  with  the  expira- 
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tian  of  the  term  of  the  one  having  the  shortest  term,  the  interpretation  we 
have  given  to  it  is  in  harmony  with  the  interpretation  of  tlie  words  'expira- 
tion of  term'  in  analogous  cases.  Oakley  y.  Schoonmaker,  15  Wend.  (N.  Y.) 
226;  Beach  y.  Nixon,  9  N.  Y.  85;  Famum  y.  Piatt,  8  Pick.  (Mass.)  339,  19 
Am.  Dec.  330.  In  those  cases  it  was  held  that  the  words  'expiration  of  term' 
do  not  mean  expiration  of  term  through  a  forfeiture  by  breach  of  a  condition, 
bat  mean  expiration  by  lapse  of  time." 

And  the  case  of  Oakley  v.  SchcK)nmaker,  supra,  which  is  thus  ap- 
proved, brings  out  very  clearly  that  the  expiration  of  the  term  is  an 
expiration  at  its  time  limit,  saying: 

"The  landlord  cannot  avail  himself  of  the  tenant's  violation  of  his  agree* 
ment  as  to  cutting  wood,  if  that  were  an  act  which  would  work  a  forfeiture. 
That  is  not  the  expiration  of  the  time  referred  to  in  the  1st  subdivision  of 
the  twenty-eighth  section.    The  statute  means  expiration  by  lapse  of  time." 

These  cases  constrain  us  to  hold  that  when  the  American  patent  was 
granted  to  Hennebique,  there  then  being  a  prior  French  patent  to  him 
which  expired  on  August  8,  1907,  the  American  patent  was  unchange- 
ably fixed  to  expire  on  that  day.  Such  became  the  contract  between 
him  and  the  government,  and  thereby  the  latter  contracted  to  give  Hen- 
nebique 2L  monopoly  of  his  invention  until  August  8,  1907.  Such  were 
the  terms  of  the  grant,  and  under  all  the  foregoing  cases  such  would 
have  been  the  construction  placed  by  them  on  that  contract.  Now,  as 
the  stipulation  concedes  the  identity  of  the  two  inventions.  Rev.  St.  § 
4887,  applies,  and  it  necessarily  follows  that,  if  that  contract  is  to  be 
reformed  or  modified,  it  must  be  so  because  the  statute  so  provides. 
But  the  statute  nowhere  so  provides. 

It  is  said,  however,  in  the  majority  opinion,  that  when  the  words 
"foreign  patent"  were  used  in  the  statute  Congress  in  eflfect  meant  a 
valid  foreign  patent  and  one  that  on  legal  test  should  be  adjudged  val- 
id. The  simple  answer  to  such  a  contention  is  that  the  act  nowhere 
so  says.  By  its  silence  it  made  no  criterion  of  the  void,  voidable;  or 
forfeiture  character  of  the  foreign  patent,  and  the  only  feature  there- 
of it  does,  by  reference,  adopt  is  its  leiigth  of  term,  and  where  there  is 
more  than  one  patent  it  takes  the  shortest  as  embodying  the  contract 
it  makes  with  the  foreign  inventor.  The  intent  of  the  statute  is  man- 
ifest. Finding  an  outstanding  monopoly  granted  by  a  foreign  govern- 
ment for  the  same  invention,  it  contracted  to  gjant  a  domestic  monop- 
oly for  that  term.  It  simply  inquired  whether  this  invention  "has  been 
previously  granted  in  a  foreign  country."  Whether  the  patent  was 
void  or  voidable,  forfeitable  or  not,  was  not  provided  for  by  the  stat- 
ute. Length  of  term  was  the  only  test,  or,  as  Justice  Bradley  put  it 
in  his  direct,  forcible  words : 

'The  term  of  the  English  (foreign)  patent  fixes  the  term  of  the  American 
patent,  nothing  more,  nothing  less." 

That  IS  the  plain  meaning  of  the  words.  There  is  no  ground  for  con- 
struction or  uie  interjection  of  supposed  intent.  By  the  use  of  apt 
words  of  reference  to  the  term  of  the  foreign  patent  as  a  measure  of 
time,  and  by  its  omission  to  refer  to  the  terminable  character  of  such 
foreign  patent,  Congress  has  made  the  then  existing  foreign  time 
term  the  sole  pertinent  factor  to  fix  the  future  time  of  the  domestic 
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patent.    This,  I  submit,  is  in  view  with  what  was  said  in  Bate  v.  Sulz- 
berger, 167  U.  S.  37,  15  Sup.  Ct.  616,  39  L.  Ed.  601 : 

"CoDgresB,  in  effect,  by  the  existing  law,  says  to  an  Inventor  seeking  to  en- 
Joy  the  exclusive  use  in  this  country  of  his  invention  for  the  full  term  pre- 
scribed by  law:  *If  your  invention  has  not  been  introduced  into  public  use  in 
the  United  States  for  more  than  two  years,  you  may,  upon  complying  with  the 
conditions  prescribed,  obtain  an  American  patent,  and  you  may,  if  you  can, 
obtain  a  foreign  patent  But  the  American  patent  will  be  granted  on  the 
condition  that,  if  you  obtain  the  foreign  patent  first,  your  invention  sliall  be 
free  to  the  American  people  whenever,  by  reason  of  the  expiration  of  the  for- 
eign patent,  it  l>ecomes  free  to  people  abroad ;  but  in  no  case  shall  the  term 
of  the  American  patent  exceed  seventeen  years.*  This  we  deem  to  be  a  sound 
interpretation  of  the  statute,  giving  to  the  words  used  the  meaning  required 
by  their  ordinary  signification.  In  our  Judgment  the  language  used  is  so 
plain  and  unambiguous  that  refusal  to  recognize  its  natural,  obvious  mean- 
ing would  he  Justly  regarded  as  indicating  a  purpose  to  change  the  law  by 
Judicial  action  based  upon  some  supposed  policy  of  Congress." 

On  March  4,  1903,  the  original  patent  of  Hennebique  was,  in  a  suit 
in  the  French  courts,  adjudged  to  have  been  anticipated  by  an  earlier 
patent  to  Monier,  and  was  therefore  null  and  void,  and  in  appeals  to 
higher  courts  that  decision  was  finally  affirmed  in  February,  1908. 
In  this  litigation  the  Hennebique  second  addition  was  neither  men- 
tioned nor  made  the  subject  of  decree;  but  under  the  French  law 
quoted  such  second  addition  fell,  not  because  it  did  not  involve  inven- 
tion, but  because  the  original  patent  on  which  it  was  ingrafted  had 
been  annulled.  The  opinion  of  this  court  now  holds  that  the  effect 
of  this  annulment  of  the  French  patent  in  a  proceeding  begun  after 
the  American  patent  had  issued  was  the  same  as  if  no  foreign  patent 
existed  when  Hennebique's  American  patent  was  granted,  and  there- 
fore Rev.  St.  §  4887  does  not  apply.  The  practical  effect  of  this  con- 
struction is  that  a  statute  which  was  intended  (see  Mushet's  Case, 
Commissioner  of  Patents*  Decisions,  p.  105,  approved  in  Huber  v.  Nel- 
son, 148  U.  S.  275,  13  Sup.  Ct.  603,  37  L.  Ed.  447)  to  place  the  Ameri- 
can public  on  a  parity  with  foreign  countries  with  relation  to  foreign 
inventions  by  releasing  the  American  monopoly  as  soon  as  it  was  re- 
leased abroad  is  made  to  so  operate  that  the  release  of  the  monopoly 
abroad,  instead  of  releasing  it  here,  actually  extends  it  eight  years 
longer  than  would  have  been  the  case  had  no  steps  been  taken  to  release 
it  abroad.  And  that  this  radical  change  in  his  patent  was  brought 
about  in  a  suit  honestly  instituted  by  Hennebique  himself  still  shows 
the  grave  dangers  to  which  the  patent  system  is  subject,  when  the  fu- 
ture of  an  American  patent  is  not  a  matter  of  contract  right,  but  one 
dependent  upon  the  action  of  one  of  the  parties  to  it.  A  result  so  at 
variance  with  the  reason  and  spirit  of  the  law  is  not  to  be  imputed  to 
Congress.  It  tends  to  unsettle  rights,  for  when  this  patent  was  issued 
the  public  had  a  right  to  assume  that  1907  was  the  limit  of  Henne- 
bique's  American  patent.  His  French  patent  was  then  in  force.  The 
French  law  provided  with  reference  to  such  patent : 

*'This  right  Is  established  by  deeds  delivered  by  the  government  under  the 
name  of  patents  of  invention." 

No  Step  has  been  taken  to  annul  it.  It  was  on  this  status  in  France 
that  Hennebique's  American  patent  was  granted  in  1898,  to  expire  in 
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1907.  That  the  annulment  of  that  French  patent,  begun  three  years 
later,  should  in  any  way  affect  the  American  patent,  much  less  that  it 
should  extend  its  monopoly  eight  years,  is  a  proposition  whose  state- 
ment seems  to  me  its  answer. 

ARCHBALD,  District  Judge  (concurring).  I  concur  in  the  view 
that  the  act  of  Congress,  in  limiting  a  patent  in  this  country  by  the  term 
of  one  previously  granted  for  the  same  invention  abroad  (Rev.  St. 
§  4887),  presupposes  that  the  foreign  patent  is  valid,  and,  where  this 
proves  not  to  be  the  case,  that  the  patent  here  continues  for  the  full 
term  of  17  years  which  it  would  otherwise  enjoy.  I  do  not  agree  that 
the  term  of  the  patent  abroad  is  written  into  and  becomes  the  term  of 
the  patent  here,  regardless  of  whether  such  foreign  patent  is  inherently 
good  or  bad.  The  purpose  of  the  law  is  manifestly  to  limit  the  monop- 
oly secured  by  the  patenting  of  the  invention,  so  that  it  shall  come  to 
an  end,  and  the  invention  be  free  for  the  benefit  of  citizens  of  this 
country,  when  it  becomes  free  in  the  country  where  it  was  first  patent- 
ed and  protected.  But  where  there  never  was  a  valid  patent  there, 
and  except  in  name  the  invention  was  not  thus  in  fact  protected,  the 
reason  for  the  law  disappears,  and  with  it  the  application.  Societe 
Anonyme  v.  General  Electric  Company  (C.  C.)  97  Fed.  604.  The  case 
is  not  to  be  identified  or  confused  with  that  of  a  foreign  patent,  which, 
after  having  been  granted  for  a  definite  term,  lapses  or  becomes  for- 
feited by  force  of  a  condition  subsequent,  as  for  nonworking,  or  the 
failure  to  pay  a  renewal  fee.  Pohl  v.  Anchor  Brewing  Company,  134 
U.  S.  381,  10  Sup.  Ct.  577,  33  L.  Ed.  953 ;  Leeds  &  Catlin  v.  Victor 
Talking  Machine,  213  U.  S.  301,  29  Sup.  Ct.  495,  53  L.  Ed.  806.  The 
foreign  patent,  in  a  case  of  that  kind,  having  issued  for  a  definite  term, 
and  the  domestic  patent  being  limited  by  it,  the  term  so  fixed  at  the 
beginning  is  held  to  continue,  without  regard  to  what  may  so  subse- 
quently happen ;  the  life  of  each,  after  its  inception,  proceeding  inde- 
pendently of  the  other.  Bate  Refrigerating  Company  v.  Gillett  (C.  C.) 
31  Fed.  809.  But  the  lapse  or  forfeiture  of  a  foreign  patent  short  of  the 
term  for  which  it  was  originally  granted  is  quite  different  from  its  be- 
ing judicially  determined  never  to  have  had  any  validity  or  life  at  all. 
And  the  effect  of  getting  rid  of  it  in  this  way,  by  which  a  domestic  pat- 
ent for  the  same  invention  is  left  free  to  enjoy  to  the  full  the  term  to 
which  under  our  laws  it  would  normally  be  entitled,  is  not  to  be  likened 
to  the  cutting  down  or  shortening  of  the  term  of  the  patent  abroad,  by 
what  has  incidentally  come  about  with  regard  to  it  afterwards.  The  one 
is  an  attempt  to  reduce  or  abridge  the  original  grant.  The  other  merely 
clears  the  way  for  the  assertion  of  that  which,  rightly  considered,  the 
patent  is  to  be  regarded  as  having  possessed  from  the  beginning.  It 
is  true  that  it  is  all  one  if,  good  or  bad,  and  for  all  purposes,  the  term 
of  the  foreign  patent  is  the  term  of  the  domestic  one.  But  that  is  not 
the  logic  of  the  situation.  It  cannot  be  that  Congress  intended  to  lim- 
it the  patent  here  by  a  patent  abroad  that  was  absolutely  good  for  noth- 
ing. As  declared  by  this  court  in  Atlas  Glass  Company  v.  Simonds 
Manufacturing  Company,  102  Fed.  647,  42  C.  C.  A.  558,  the  words 
"previously  patented  in  a  foreign  country,"  as  found  in  the  section  of 
the  Revised  Statutes  referred  to,  must  be  taken  to  mean  ''patented 
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according  to  the  laws  and  usages  of  such  foreign  country,  provided 
a  substantial  monopoly  is  thereby  grs^nted."  And  this  cannot  be  affirm- 
ed where  for  any  reason  such  patent,  as  here,  is  inherently  invalid. 

In  view,  however,  of  the  differences  between  the  members  of  the 
court  over  this  question,  the  effect  of  the  treaty  of  Brussels,  in  my 
judgment,  requires  attention.  The  decree  below  certainly  cannot  be 
affirmed  without  first  considering  it.  By  the  convention  concluded  at 
Brussels  December  14,  1900,  by  the  International  Conference  for  the 
Protection  of  Industrial  Property,  at  which  the  United  States  was 
represented,  it  was,  among  other  things,  ordained : 

"Art.  4  bis.  Patents  applied  for  In  the  different  contracting  states  by  per- 
sons admitted  to  tlie  benefit  of  the  convention  under  the  terms  of  articles  2 
and  3  shall  be  independent  of  the  patents  obtained  for  the  same  invention  in 
the  other  states,  adherents  or  nonadherents  to  the  union.  This  provision 
shall  apply  to  patents  existing  at  the  time  of  its  going  into  effect  The  same 
rule  applies  in  the  case  of  adhesion  of  new  states  to  patents  already  existing 
on  both  sides  at  the  time  of  the  adhesion.*' 

This  convention  was  additional  to  that  similarly  concluded  at  Paris 
March  20,  1883,  to  which  the  United  States  was  not  originally  a  party, 
but  subsequently  gave  its  adherence,  and  was  ratified  by  the  Senate 
March  7,  1901,  and  proclaimed  by  the  President,  August  25,  1902,  to 
go  into  effect  September  14  following.  32  Stat.  1936.  Taken  as  it 
reads,  it  provides  for  the  absolute  independence  of  previously  inter- 
dependent domestic  and  foreign  patents;  and  if  self -executing,  and 
not  otherwise  controlled,  it  relieves  the  patent  in  suit  from  the  effect 
of  the  French  patent  to  which  reference  has  been  made,  whether  valid 
or  invalid. 

It  appears,  however,  that,  at  the  first  session  of  the  same  conference, 
in  December,  1897,  after  the  article  in  question  had  been  formulated, 
M^.  Forbes,  one  of  the  delegates  on  the  part  of  the  United  States, 
pointed  out  that,  as  it  stood,  it  would  apparently  apply  to  patents  ex- 
isting at  the  time  it  was  put  in  force,  and  that  this  would  be  contrary 
to  [the  spirit  of]  our  laws,  which  do  not  permit  of  a  retroactive  effect 
being  given  them.  He  explained  that  the  law  in  the  United  States 
with  regard  to  the  interdependence  of  domestic  and  foreign  patents 
had  been  modified  (evidently  referring  to  Act  March  3,  1897,  amend- 
ing Rev.  St.  §  4887  [U.  S.  Comp.  St.  1901,  p.  3382]),  whereby  the  pro- 
vision had  been  eliminated  that  the  term  of  a  patent  here  for  an  in- 
vention previously  patented  abroad  should  be  limited  to  expire  at  the 
same  time  with  it,  but  that  this  interdependence  was  retained  as  to 
patents  delivered  prior  to  January  1,  1898,  their  terms  being  fixed  at 
the  time  of  their  issue,  and  that  if  article  4  bis  was  interpreted  as  ex- 
tending to  patents  already  issued,  as  it  possibly  might  be,  it  would 
run  counter  to  the  principle  of  nonretroactivity  with  which  our  laws 
are  inspired.  To  avoid  the  objection  which  might  be  raised  by  the 
United  States  upon  this  score,  he  inquired  whether  article  4  bis  could 
not  be  made  the  subject  of  a  special  protocol.  After  a  discussion  of 
the  subject  by  several  delegates,  in  the  course  of  which  it  was  suggest- 
ed by  Mr.  Morel,  director  of  the  International  Bureau,  that  the  article, 
while  made  to  apply  to  existing  patents,  should  be  expressly  limited  in 
its  effects  to  nullities  and  lapses  subsequently  occurring,  it  was  prc^s- 
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«d  by  Mr.  Bellamy  Storer,  another  of  our  representatives,  that  a  provi- 
so should  be  added :  "However,  the  term  fixed  by  the  internal  law  ol 
each  country  remains  intact ;"  it  beingf  explained  by  him  that  this  would 
only  apply  to  patents  in  existence  at  the  time  the  article  went  into  force, 
the  efifect  of  which  would  be  that  patents  delivered  in  the  United  States 
up  to  December  31,  1897  (the  date  to  which  the  interdependence  of 
foreign  and  domestic  patents  was  preserved  bv  the  act  of  March  3, 
1897),  would  be  limited  by  the  normal  term  oi  patents  previously  is- 
sued for  the  same  invention,  the  same  as  they  were  by  the  existing  law. 
It  was  not  deemed  advisable  by  the  conference,  however,  to  make  any 
changes  in  the  text  of  the  article,  either  that  submitted  by  Mr.  Storer 
or  that  suggested  by  Mr.  Morel,  but  that  it  should  receive,  instead,  the 
interpretation  which  the  American  delegation  desired,  and,  with  this 
understanding  entered  on  the  minutes,  the  article  was  finally  adopted. 
That  there  may  be  no  question  as  to  this  being  a  correct  summary  of 
the  proceedings,  they  are  produced  in  full  in  the  margin.* 

If  this  were  all,  it  might  perhaps  be  a  question  whether  the  con- 
struction so  impressed  on  the  article  by  common  consent  at  the  time 
of  its  adoption  would  not  have  to  be  respected,  in  accordance  with 
which  it  would  be  restricted,  so  as  not  to  interfere  with  or  disturb  the 
terms  of  patents  issued  or  applied  for  in  the  United  States  up  to  De- 
cember 31, 1897,  which  would  be  left  as  they  stood  by  the  existing  law. 
And,  in  conformity  with  this,  the  patent  in  suit,  having  been  applied 

I  December  13,  1897. 

The  new  article  relatlye  to  the  reciprocal  Independence  of  patents  is  unan- 
imously agreed  to.  This  article  which  bears  No.  4  bis,  is  Expressed  In  the 
following  terms: 

"Art.  4  bis:  Patents  applied  for  In  the  various  contracting  states  bj  per- 
sons admitted  to  the  benefits  of  the  convention  under  the  terms  of  articles  2 
aJid  8  shall  be  independent  of  patents  obtained  for  the  same  invention  in  the 
other  states,  whether  adhering  to  the  union  or  not 

"This  provision  shall  apply  to  patents  in  existence  at  the  time  of  its  being 
pot  in  force. 

**The  same  thing  shall  apply  in  the  event  of  the  accession  of  new  states,  to 
patents  existing  on  either  side  at  the  time  of  accession." 

December,  14,  1897. 

In  regard  to  article  4  bis  relating  to  the  reciprocal  independence  of  patents, 
Bir.  Francis  Forbes,  delegate  from  the  United  States,  makes  the  following  re- 
marks: 

"According  to  the  second  paragraph  the  new  order  would  apply  'to  patents 
existing  at  the  time  of  its  being  put  into  force*  Now,  in  the  United  States 
the  law  cannot  have  a  retroactive  effect  The  stipulation  in  question  would 
therefore  receive  objections  on  the  part  of  the  American  government,  objec- 
tions of  such  a  nature  as  to  retard  the  signing  of  the  additional  act" 

Desiring  to  avoid  this  eventuality,  Mr.  Forbes  inquires  if  article  4  bis 
could  not  be  made  the  subject  of  a  special  protocol.  The  president  consulted 
the  conference  on  this  question,  in  order  to  learn  if  it  was  agreeable  to  the 
conference  to  modify  the  text  submitted  for  the  signature  of  the  delegates,  or 
whether  it  would  be  sufficient  to  mention  in  the  minutes  the  reservation  made 
by  the  delegate  from  the  United  States. 

Mr.  Francis  Forbes  would  readily  accept  the  arrangement  if  it  be  clearly 
understood  that  it  should  not  have  a  retroactive  effect  in  his  country.  He  ex- 
plains that  the  law  of  the  United  States  has  been  modified  in  relation  to  re- 
ciprocal independence.    Patents  delivered  prior  to  January  1,  1898,  however, 
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for  two  days  before  the  change,  introduced  by  the  act  of  March  3, 
1897,  went  into  force,  would  he  excepted  out  of  the  effect  of  the  ar- 
ticle, being  limited  by  the  French  patent  previously  granted  which  is 
now  brought  forward,  provided,  of  course,  that  that  is  the  effect  of  it, 
valid  or  invalid. 

It  is  to  be  noted,  however,  that,  although  a  report  of  the  work  of 
the  conference  was  made  by  our  delegates,  it  was  not  ratified.  But 
a  second  session  having  been  held  in  December,  1900,  and  the  sub- 
ject having  again  come  up,  article  4  bis  was  adopted,  with  others,  in 
the  exact  form  in  which  it  had  before  been  agreed  to ;  and  the  treat>% 
oi  which  it  was  a  part,  having  been  submitted  to  our  government,  was 
ratified  by  the  Senate  and  proclaimed  by  the  President,  as  already  stat- 
ed.    The  question  now  is  whether  it  is  to  be  taken  as  it  reads,  or 

remnln  dependent,  so  far  as  their  term  Is  concerned,  upon  the  corresponding 
foreign  patent  taken  out  for  the  same  Invention ;  their  term  being  fixed  at  the 
time  of  their  deliverance.  Now,  it  might  happen  that  article  4  bis  would  be 
interpreted  as  meaning  that  all  patents  issued  before  the  coming  into  force  of 
the  new  law  should  extend  during  their  entire  term  of  17  years,  while  from  the 
moment  of  their  issuance  these  patents  ought  to  be  considered  as  limited  in 
duration  by  the  patents  delivered  at  an  anterior  date.  This  interpretation 
oould  only  be  admitted  in  the  United  States  by  means  of  a  special  law,  which 
would  be  contrary  to  the  principle  of  nonretroactivity  with  which  all  Ameri- 
can legislation  is  inspired. 

Mr.  Dubois,  delegate  from  Belgium,  is  of  the  opinion  that  article  4  bis  is 
designed  only  to  produce  effects  after  the  patent  has  been  issued,  and  con- 
sequently it  is  not  contrary  to  the  American  law.  It  is  really  not  the  pur- 
pose to  retroactively  modifjr  the  normal  term  of  the  patent,  which  remains 
such  as  it  was  fixed  by  the  law  in  force  at  the  time  of  its  issuance. 

Mr.  Francis  Forbes  insists  on  the  necessity  of  stating  this  point  very  pre- 
cisely, in  order  to  avoid  errors  of  interpretation,  which  would  have  very  re- 
jjret table  consequences,  in  case  of  the  acceptance  of  the  additional  act  by  the 
United  States. 

Mr.  Morel,  director  of  the  International  Bureau,  calls  attention  to  the  ob- 
ject aimed  at  by  the  conference  in  voting  article  4  bis.  He  believes  that  satis- 
faction might  be  Kiven  to  Mr.  Forbes  by  introducing  a  condition  in  the  sec^ 
ond  paragraph  of  this  article,  excepting  very  explicitly  incidents  which  are 
anterior  to  its  being  put  into  force.  lie  suggests  for  this  paragraph  the  fol- 
lowing amendment: 

**Thls  provision  shall  apply  to  patents  In  existence  at  the  time  of  its  being 
{)ut  into  force.  Its  effects  are,  however,  limited  to  nullities  and  lapses  which 
would  affect  anterior  patents.'* 

J^Ir.  Michel  Pelletier,  delegate  from  France,  remarks  that,  the  reciprocal 
principle  of  independence  being  admitted,  it  is  not  advisable  to  restrict  same 
by  new  provisions. 

Mr.  Dubois  gives  his  opinion  as  to  the  situation  which  will  result  from  the 
article  4  bis.  This  establishes  the  principle  of  independence  as  to  incidents, 
notably  lapses  and  nullities,  which  may  occur  after  the  issuance  of  the  pat- 
ents; but  the  internal  law  can  freely  fix  the  normal  duration  of  the  patent 
taken  out  in  the  country. 

•         ••••••••••• 

Mr.  Michel  Pelletier  also  expresses  the  opinion  that  the  independence  has 
the  precise  effect  of  suppressing  aU  relations  between  the  various  patents. 
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whether  it  is  to  be  qualified  by  the  understanding  at  the  time  it  was 
adopted  at  the  first  session  of  the  conference. 

There  is  no  better  example  of  the  uncertainty  introduced,  when  parol 
evidence  is  resorted  to,  to  control  the  effect  of  a  written  instrument, 
than  is  afforded  in  the  present  instance.  By  the  plain  terms  of  the  ar- 
ticle forei^  and  domestic  patents  are  rendered  independent,  and  this 
provision  is  expressly  made  to  apply  to  existing  patents  without  any 
apparent  restriction  or  qualification;  complete  independence  being 
substituted  for  the  previous  interdependence  by  which  up  to  that  time 
they  had  been  hampered.  The  objection  raised  to  this  by  the  dele- 
gates from  the  United  States,  as  we  have  seen,  was  that  it  might  be 
held  to  operate  retroactively,  and  in  that  way  enlarge  the  term  of  ex- 
isting patents,  which  would  otherwise  be  restricted  by  the  limitations 

and  leaves  to  each  national  law  the  care  of  regulating  all  matters  pertaining 
to  patents  taken  out  in  the  country. 

His  Excellency,  Mr.  Bellamy  Storer.  delegate  from  the  United  States,  asks 
If  the  following  words  could  not  be  added: 

"However,  the  term  fixed  by  the  internal  law  of  each  country  remains  in- 
tact." 

This  addition  would,  of  course,  only  apply  to  such  patents  as  exist  at  the 
time  of  the  coming  into  force  of  the  additional  act  Its  bearing  in  the  Unit- 
ed States  would  be:  The  patents  delivered  under  the  rules  of  the  existing 
law— that  is,  until  December  31,  1807— would  be  limited  by  the  normal  dura- 
tion of  foreign  patents  of  an  anterior  date,  issued  to  the  same  inventor  foi 
the  same  invention.  Their  duration  would  then  remain  as  It  was  at  the  mo- 
ment of  the  coming  into  effect  of  the  existing  law. 

The  president  proposes  to  leave  the  text  of  article  4  bis  without  any  change, 
and  to  state  in  the  minutes  of  the  meeting  that  this  article  should  receive  the 
interpretation  which  has  just  been  indicated.  The  American  delegation  would 
thus  obtain  complete  satisfaction. 

His  Excellency,  Mr.  Bellamy  Storer,  declares  this  combination  acceptable, 
if  it  meets  with  the  unanimous  adhesion  of  the  conference. 

Count  Hamilton,  delegate  from  Sweden,  pronounces  himself  in  favor  of  an 
addition  to  article  4  bis  in  the  sense  as  Indicated  by  Mr.  Morel. 

The  Very  Honorable  C.  B.  Stuart  Wortley,  delegate  from  Great  Britain,  re- 
marks that  it  is  important,  in  the  examination  of  the  question,  to  take  into 
consideration  article  2  of  the  general  convention,  which  guarantees  to  those 
under  the  Jurisdiction  of  the  contracting  states,  the  benefit  granted  in  each 
country  to  natives  thereof.  The  subjects  of  Great  Britain  have  then  for  their 
patents  in  the  United  States  a  right  of  protection  for  a  period  of  17  years  ac- 
cording to  the  American  law. 

Mr.  De  Bo,  delegate  from  Belgium,  supports  the  proposition  of  the  presi- 
dent, to  record  In  the  minutes  the  harmony  existing  in  the  convention  as  to 
the  effect  of  article  4  bis,  to  which  proposition  His  Excellency,  Mr.  Storer,  has 
kindly  acceded. 

The  president  puts  to  a  vote  the  adoption  of  the  text  previously  adopted 
for  article  4  bis,  with  the  Interpretation  which  the  American  delegation  de- 
sire to  specifically  point  out  by  proposing  to  complete  the  second  paragraph 
by  supplementing  this  explanatory  clause: 

"However,  the  term  fixed  by  the  internal  law  of  each  country  remains  in* 
tact." 

Article  4  bis  is  definitely  adopted  with  these  conditions. 
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imposed  by  the  law  as  it  stood  at  the  time  they  were  granted.  In  the 
course  of  the  discussion  which  followed  it  was  suggested  by  other  del- 
egates that  this  could  be  met  and  disposed  of  by  confining  the  effect 
of  the  provision  to  nullities  and  lapses,  establishing  the  principle,  as 
it  was  said,  of  independence  as  to  incidents  occurring  afterwards. 
But  this  did  not  meet  with  favor.  And  it  was  finally  agreed  that  the 
article  should  be  adopted  as  it  had  been  formulated,  with  the  inter- 
pretation desired  by  the  United  States  delegates,  entered  on  the  min- 
utes, to  qualify  it,  that  "the  term  fixed  by  the  internal  law  of  each  coim- 
try  remains  intact"^ — meaning,  in  the  light  of  the  context,  that  the 
article  was  not  to  be  retroactive,  but  that  existing  patents  were  to  con- 
tinue to  have  the  limited  term  imposed  upon  them  at  the  time  they 
were  granted  by  the  term  of  a  foreign  patent  previously  obtained  for 
the  same  invention.  And  yet  we  have  the  delegates  from  this  country, 
when  they  came  to  make  their  report,  stating  that : 

"It  was  the  UDanlmous  sense  of  the  conference  that  the  paragraph  was  not 
applicable  to  existing  United  States  patents,  but  only  to  those  patents  whose 
terms  might  be  shortened  by  the  laws  of  those  states  of  the  onion  in  which 
provision  is  made  for  a  shortening  of  the  term  on  the  lapsing  of  patents  for 
the  same  Inv^itions  In  other  states." 

Or,  as  it  is  further  explained,  that  the  duration  of  a  patent  here, 
being  determined  by  the  state  of  the  law  at  the  time  it  was  granted,  "is 
unaffected  by  the  subsequent  expiration  of  a  foreign  patent  for  the 
same  invention  by  reason  of  nonpayment  of  taxes  or  nonworking." 
But  this  is  exactly  what  the  conference  did  not  agree  to,  if  I  under- 
stand the  proceedings.  Indeed,  if  the  only  independence  proposed  by 
the  article  was  as  to  lapses  and  forfeitures  of  previous  patents  for  the 
same  invention  in  other  countries,  the  objection  made  by  our  delegates, 
as  well  as  the  resulting  discussion  and  the  amendments  proposed  to 
overcome  it,  were  without  point  and  meaningless;  it  being  well  set- 
tled, as  must  have  been  known  to  them,  that,  under  section  4887,  pat- 
ents in  the  United  States  are  only  limited  by  the  normal  term  of  foreign 
patents,  and  that  the  lapsing  or  falling  in  of  the  latter  for  nonpa)rment 
of  renewal  fees  or  similar  incidents  have  no  effect  on  the  term  of  a 
subsequent  patent  for  the  same  invention  here.  Pohl  v.  Anchor  Brew- 
ing Company,  134  U.  S.  381,  10  Sup.  Ct.  677,  33  L.  Ed.  953.  Bate 
Refrigerating  Company  v.  Sulzberger,  157  U.  S.  1,  15  Sup.  Ct.  508, 
39  L.  Ed.  601. 

Assuming,  then,  that  we  were  at  liberty  to  go  outside  of  the  ar- 
ticle as  it  stands,  which  interpretation  of  it  is  to  be  taken — ^that  re- 
ported by  our  delegates  (which  is  the  only  one,  by  the  way,  that  was 
likely  to  have  been  brought  to  the  Senate,  so  as  to  influence  it  in  rati- 
fying* if  that  is  of  any  consequence),  as  to  the  incorrectness  of  which 
there  can  be  no  question,  or  that  derived  from  the  minutes  of  the  pro- 
ceedings, as  they  appear  in  the  journal  of  the  conference,  which  alone 
can  be  regarded  as  having  been  carried  forward  into  the  result  of  the 
succeeding  session,  which  is  insisted  on?  It  may  be  that  either  view  fa- 
vors the  defendant.  But  that  is  not  the  question.  The  article  must  not 
be  open  by  parol  to  a  double  construction,  and  that  one  must  be  adopt- 
ed which  will  apply  to  all  cases,  not  only  in  this  country,  but  elsewhere. 
While  the  action  of  the  conference  was  taken  at  the  instance  of  the 
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delegates  from  the  United  States  to  answer  the  objection  that,  con- 
trary to  the  spirit  of  our  laws,  the  article  might  be  held  to  be  retroac- 
tive, the  explanation  accompanying  its  adoption  was  not  limited  to  pat- 
ents here,  but  was  of  general  application  afifecting  all  the  states  rep- 
resented at  the  conference  who  might  ratify  it;  and  this  dilemma  might 
arise  in  consequence :  That  other  states,  relying  on  the  minutes  of  the 
proceedings,  would  interpret  the  article  one  way,  while  the  United 
States,  under  the  lead  of  our  delegates,  would  take  it  another,  result- 
ing in  serious  confusion  and  conflict.  And  that  this  is  by  no  means 
an  impossible  situation,  we  find  it  declared  by  the  French  government, 
as  the  reason  for  ratifying  it,  that  all  the  inconveniences,  arising  from 
the  reciprocal  dependence  of  patents  taken  out  in  different  countries, 
are  made  to  disappear  by  the  article  in  question,  the  eflfect  of  it  being 
to  suppress  all  connection  between  such  patents,  leaving  to  the  law  of 
each  state  the  regulation  of  the  terms  of  patents  taken  out  in  that 
country;  a  view,  quite  aside,  as  it  will  be  noted,  from  that  suggested 
in  the  report  of  our  delegation.  And  the  Italian  Ministry  of  Agricul- 
ture, Industry,  and  Commerce,  in  May,  1903,  being  called  on  to  make 
a  deliverance  upon  the  subject,  while  conceding  that  it  was  for  the 
judiciary  to  determine  the  subject  finally,  as  a  matter  of  executive 
guidance  in  case  of  the  demand  for  the  patenting  of  an  imported  in- 
vention patented  abroad,  or  of  a  claim  of  priority  based  on  the  filing 
there  of  an  earlier  application,  also  recognized  that  article  4  bis  was  in 
derogation  of  the  existing  statute  law  of  Italy,  which,  the  same  as  in 
the  United  States,  limited  the  term  of  a  domestic  patent  by  the  term  of 
a  patent  for  the  same  invention  taken  out  before  that  in  a  foreign 
country;  and  that  patents,  thereafter  applied  for,  should  therefore  be 
allowed  the  full  term  of  15  years,  provided  by  law,  notwithstanding 
that  the  invention  had  been  made  public  by  the  previous  granting  of  a 
foreign  patent  for  it,  although  applications  for  a  patent  of  importa- 
tion, resting  on  other  principles  and  not  being  provided  for  by  the  con- 
ference, were  in  a  different  position. 

But  we  are  relieved  from  the  necessity  of  going  into  this  subject 
further.  As  already  stated,  there  was  no  ratification  of  the  action  of 
the  1897  conference,  and  it  cannot  be  successfully  maintained  that, 
without  any  mention  of,  or  reference  to,  it,  what  occurred  at  it  was  car- 
ried forward  into  the  session  of  1900  and  written  into  article  4  bis  as 
there  adopted  without  qualification  or  objection.  Upon  being  ratified 
by  the  states  participating  in  the  conference,  in  the  form  in  which  it 
was  so  cast,  it  became  the  treaty  law  between  them,  mutually  govern- 
ing their  citizens  and  subjects,  to  be  interpreted  according  to  the  terms 
in  which  it  was  couched,  unaffected  by  any  reservation  or  explanatory 
restriction  not  expressed  in  it.  A  treaty  is  a  contract,  and  is  to  be  so 
construed  as  to  carry  out  the  apparent  intention  of  the  parties  as  dis- 
closed by  its  terms.  Geofroy  v.  Riggs,  133  U.  S.  258, 10  Sup.  Ct.  295, 
33  L.  Ed.  642.  Where  the  words  convey  a  definite  meaning,  and  there 
is  no  contradiction  between  the  different  parts  of  it,  the  meaning  de- 
duced from  the  face  of  the  instrument  is  the  one  to  be  taken,  and 
coorts  are  not  at  liberty  to  add  to  or  detract  from  it.  Or,  in  other 
words,  the  meanine  is  to  be  ascertained  by  the  same  rules  of  construc- 
tion and  course  of  reasoning  as  are  applied  to  the  interpretation  of 
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private  contracts.  28  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  488;  Tucker 
V.  Alexandroff,  183  U.  S.  424,  437,  22  Sup.  Ct.  196,  46  L.  Ed.  264. 
With  due  deference,  therefore,  to  the  apparent  position*  to  the  con- 
trary taken  at  the  first  session  of  the  Brussels  Conference,  it  is  not  to 
be  thought  of  that  a  treaty  ratified  and  confirmed  by  the  participating 
powers  in  a  definite  and  unambiguous  form  can  be  limited  or  qualified 
by  a  resolution  passed  at  a  preliminary  conference,  which  is  not  by  ref- 
erence or  otherwise  incorporated  into  or  made  a  part  of  its  terms,  so  as 
to  be  submitted  to  the  diflferent  countries  called  upon  to  consider  and 
ratify  it.  Where  qualifications  are  found  necessary,  after  a  treaty  has 
been  formulated,  if  the  text  is  not  changed,  they  are  brought  in  by 
way  of  explanatory  protocols  at  the  end,  as  is  shown  by  the  treaty  of 
1883  in  question,  where  a  number  of  them  will  be  found.  And  this 
may  have  been  what  Mr.  Forbes  had  in  mind,  when  he  proposed  a 
special  protocol  against  article  4  bis  being  given  a  retroactive  effect. 
And,  had  this  course  been  pursued,  it  would  have  removed  all  difficul- 
ty. But  unfortunately  it  was  not.  And  a  mere  resolution  on  the  min- 
utes of  the  conference  cannot  be  held  to  take  its  place. 

There  is  nothing  in  Doe  v.  Braden,  16  How.  635,  14  L.  Ed.  1090, 
which  is  counter  to  this.  In  that  case  the  treaty  with  Spain,  by  which 
Florida  was  ceded  to  the  United  States,  was  under  consideration ;  and 
it  appeared  that,  subsequent  to  its  negotiation  and  after  the  terms  had 
been  agreed  on,  the  Secretary  of  State  requested  and  received  an  ad- 
mission from  the  Spanish  Minister  that  certain  grants  of  land  by  Spain 
in  Florida  should  be  annulled,  and  this  was  annexed  to  the  treaty  at 
the  time  of  its  ratification  and  promulgated  with  it,  and  it  was  held 
that  it  was  as  obligatory  as  if  inserted  in  the  treaty  itself.  "It  is  too 
plain  for  argument,"  as  it  is  said,  "that  when  one  of  the  parties  to  a 
treaty,  at  the  time  of  its  ratification,  annexes  a  written  declaration,  ex- 
plaining ambiguous  language  in  the*  instrument,  or  adding  a  new  and 
distinct  stipulation,  and  a  treaty  is  afterwards  ratified  by  the  other  par- 
ty with  the  declaration  attached  to  it,  and  the  ratifications  duly  ex- 
changed, the  declaration  thus  annexed  is  a  part  of  the  treaty,  and  as 
binding  and  obligatory  as  if  inserted  in  the  body  of  the  instrument." 
But  there  is  nothing  of  that  kind  here.  So  in  Kinkead  v.  United 
States,  150  U.  S.  483,  14  Sup.  Ct.  172,  37  L.  Ed.  1152,  the  correspon- 
dence between  the  Secretary  of  State  and  the  Russian  Minister,  with 
respect  to  the  terms  of  the  sixth  article  of  the  treaty  by  which  Alaska 
was  taken  over  was  accepted  as  explaining  the  meaning  of  certain  ex- 
pressions in  that  article,  but  not,  however,  to  control  the  scope  of  it. 
The  case  of  New  York  Indians  v.  United  States,  170  U.  S.  1,  18  Sup. 
Ct.  531,  42  L.  Ed.  927,  is  much  more  in  point;  it  being  there  held 
that  a  qualifying  provision,  passed  by  the  Senate  at  the  time  of  the 
confirming  of  a  treaty  with  certain  Indian  tribes,  compliance  with 
which  was  made  an  express  condition  of  the  treaty  going  into  force, 
was  of  no  effect  to  modify  it,  as  it  was  promulgated  by  the  President, 
in  wnich  no  allusion  to  the  provision  was  made. 

Without  further  discussion,  therefore,  it  is  clear  that  article  4  bis, 
having  been  duly  ratified  by  the  different  states  represented  in  the  con- 
ference in  the  form  in  which  it  now  appears,  must  be  taken  as  it  reads, 
according  to  which  the  dependence  of  domestic  on  foreign  patents  for 
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the  same  invention,  previously  granted  abroad,  is  entirely  removed  and 
done  away  with.  And  this  is  to  be  interpreted  liberally.  As  resolved 
by  the  Convention  of  Turin,  in  September,  1902,  a  few  days  after  the 
treaty  went  into  effect  in  the  United  States : 

"The  independence  of  patents  proclaimed  by  the  additional  act  of  Brussels 
ought  to  be  construed  In  the  broadest  terms,  and  particularly  in  such  man- 
ner that  the  term  of  a  patent  shall  not  In  any  case  be  dependent  upon  the 
term  of  another  patent." 

Nor  is  this  to  be  confined,  as  conceived  by  our  delegates,  to  such  sub- 
sequent incidents  as  nullities  and  lapses  by  reason  of  the  nonpayment 
of  renewal  fees  or  nonworking;  an  attempt  to  so  limit  it  having  been 
expressly  disapproved  by  the  conference.  And,  it  having  been  in 
terms  provided  that  the  article  should  "apply  to  patents  in  existence  at 
the  time  of  its  being  put  in  force,"  subsisting  patents,  including  the  one 
in  suit,  were  freed  from  their  previous  dependency,  equally  with  those 
g^ranted  afterwards;   no  saving  distinction  being  made  between  them. 

The  article  must  also  be  regarded  as  self -executing.  .A  contrary 
opinion  was  given  by  the  Attorney  General  as  to  the  treaty  of  1883. 
19  Opinions,  275.  And  this  was  followed  by  the  Patent  Office,  as  the 
correct  construction,  afterwards.  Ex  parte  Zwack  &  Co.,  76  O.  G. 
1855;  Butterworth  v.  Boral,  97  O.  G.  1596.  It  was  accepted,  also, 
by  the  Court  of  Appeals  of  the  District  of  Columbia  in  interference 
proceedings,  carried  up  from  the  Commissioner  of  Patents.  Parker  v. 
Appert,  75  O.  G.  1201;  Rousseau  v.  Brown,  104  O.  G.  1120.  In 
United  Shoe  Company  v.  Duplessis  Shoe  Company,  155  Fed.  842,  84 
C.  C.  A.  76,  also,  it  was  held  by  the  Court  of  Appeals  of  the  First 
Circuit,  that,  although  article  4  bis  on  its  face  was  self -executing,  it 
was  controlled  by  implication  by  the  passage  by  Congress  of  Act  March 
3,  1903,  c.  1019,  32  Stat.  1225  (U.  S.  Comp.  St.  Supp.  1907,  p.  1003), 
to  give  effect  to  it.  But  neither  of  these  views  in  my  judgment  can 
be  sustained.  Having  respect  to  their  terms,  it  cannot  be  said  that 
either  the  treaty  of  1883  or  the  additional  act  of  1900  required  legisla- 
tion here  to  make  it  effective.  They  both  undertake  in  the  most  direct 
and  positive  way  to  say  what  shall  and  what  shall  not  be  as  to  the  mat- 
ters with  which  they  deal,  and,  being  ratified  in  that  form,  nothing 
further,  by  our  laws,  was  necessary  to  put  them  into  operation.  They 
cannot  be  treated  as  mere  agreements  by  the  high  contracting  parties 
to  bring  the  domestic  laws  of  each  into  conformity  with  them  by  sub- 
sequent action.    That  resulted  by  virtue  of  their  own  force  and  vigor. 

A  treaty  is  a  law  of  the  land,  as  an  act  of  Congress  is,  whenever  its 
provisions  prescribe  a  rule  by  which  the  rights  of  the  private  citizen 
or  subject  may  be  determined.  Head  Money  Cases,  112  U.  S.  580, 
598,  5  Sup.  Ct.  247,  28  L.  Ed.  798.  By  article  2  of  the  treaty  of  1883, 
the  subjects  or  citizens  of  each  of  the  contracting  states  shall  enjoy, 
in  all  other  states  of  the  union,  so  far  as  concerns  patents  for  in- 
ventions, etc.,  the  advantages  that  the  respective  laws  thereof  then 
or  shall  afterwards  accord  to  their  own  citizens  or  subjects,  in  conse- 
quence of  which  they  shall  have  the  same  protection  as  the  latter  and 
the  same  legal  recourse  against  all  infringements  of  their  rights,  upon 
condition  of  complying  with  the  formalities  imposed  upon  citizens  or 
Subjects.    And  by  article  3  subjects  or  citizens  of  states  not  forming 
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part  of  the  union,  who  are  domiciled  or  have  [bona  fide,  according  to 
the  additional  act  of  1900]  industrial  or  commercial  establishments  in 
the  territory  of  one  of  the  states  of  the  union,  are  assimilated  in  this 
respect  to  actual  subjects  or  citizens.  By  article  4  any  one  who 
shall  have  regularly  deposited  an  application  for  a  patent  of  invention, 
etc.,  in  one  of  the  contracting  states  shall  enjoy,  for  the  purpose  of 
making  a  deposit  in  other  states  and  under  reserve  of  the  rights  of 
third  parties,  a  right  of  priority  during  the  periods  thereinafter  men- 
tioned ;  that  is  to  say,  four  months  in  case  of  designs,  and  six  months 
(made  twelve  by  article  4  of  the  additional  act)  for  general  inven- 
tions. By  article  5  the  introduction  by  the  patentee  into  countries 
where  the  patent  has  been  granted  of  articles  manufactured  in  any  oth- 
er of  the  states  of  the  union  shall  not  entail  a  forfeiture;  subject,  how- 
ever, to  the  obligation  of  the  patentee  to  work  his  patent,  conformably 
to  the  laws  of  the  country.  And  so  on,  in  practically  every  article ;  the 
same  being  true,  also,  of  the  different  articles  of  the  additional  act, 
including  article  4  bis,  by  which  the  independence  of  foreign  and  do- 
mestic patents  is  declared  and  made  to  apply  to  those  in  existence. 

It  is  idle  to  suggest,  in  the  face  of  these  provisions  and  others  of 
like  character  that  could  be  quoted,  that  the  treaty,  as  well  as  the 
additional  act  by  which  it  was  supplemented,  was  inoperative  and  lay 
fallow  until  Congress,  by  statute,  was  moved  to  give  life  to  it.  There 
is  nothing  to  the  contrary  in  article  17,  as  argued,  which  merely  re- 
fers to  the  formalities  required  to  ratify,  peculiar  to  each  country, 
such  as  a  confirmation  in  the  United  States  by  the  President  and  Senate. 
And  if  there  was  any  doubt  therefrom,  as  to  the  intention  that  it 
should  be  self -executing,  it  is  disposed  of  by  article  18,  immediately 
following,  where  it  is  provided  that  the  treaty  shall  go  into  eflFect  with- 
in a  month  after  the  exchange  of  ratifications,  and  remain  in  force  as 
to  each  country  until  a  year  after  it  shall  be  there  denunciated.  It  is 
to  be  remembered,  also,  that  the  patentee  here  was  a  French  subject, 
whose  property  rights  were  being  thus  protected  and  provided  for. 
It  is  not  as  though  he  were  a  citizen  of  the  United  States,  dependent  on 
the  domestic  law,  if  that  makes  any  difference.  And  if  the  contempo- 
raneous construction  given  to  the  treaty  by  the  executive  branch  of  the 
government,  following  the  opinion  of  the  Attorney  General,  is  in- 
sisted on,  what  is  to  be  said  of  the  contrary  view  taken  by  the  French 
and  the  Italian  governments,  which  is  entitled  to  equal  respect — ^this 
being  a  treaty? 

While,  then,  it  would  be  our  duty,  if  it  were  possible,  having  regard 
to  the  terms  of  the  treaty,  to  abstain  from  giving  retroactive  effect  to 
it,  there  is  nothing  by  which  it  can  be  so  limited ;  and  existing  patents 
must  therefore  be  held  to  have  been  unfettered,  and  enlarged  accord- 
ingly. The  authority  to  so  extend  the  terms  of  such  patents  cannot 
well  be  doubted.  It  could  have  been  done  by  special  act  of  Congress  as 
to  any  specific  invention,  a  course  that  was  not  infrequently  indulged 
in  formerly.  22  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  285 ;  30  Cyc.  918. 
There  was  also  at  one  time  a  general  statute  by  which,  upon  a  proper 
showing,  it  could  be  allowed  by  the  Commissioner.  And  there  was 
nothing,  therefore,  to  prevent  it  from  being  similarly  accomplished  by 
an  enactment  which  should  apply  impartially  to  all  in  the  same  situa- 
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tion,  as  provided  by  the  treaty.  The  construction,  that  the  public  had 
a  right  to  have  the  monopoly  brought  to  an  end,  in  the  case  of  this  or 
any  other  invention,  according  to  3ie  terms  imposed  on  the  patent  by 
the  state  of  the  law  at  the  time  it  was  granted,  has  nothing  to  stand 
upon.  Congress  has  the  power  to  revise  and  extend  a  patent,  even 
after  it  has  expired  and  the  invention  gone  into  public  use.  22  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  385.  And  much  more  is  this  admissible  as 
to  patents  still  existing.  The  policy  of  the  law  at  present  is  against  the 
extension  of  patents,  which  Act  March  2,  1861,  c.  88,  12  Stat.  246,  ex- 
pressly prohibited.  But  that  is  not  controlling;  the  lawmaking  pow- 
ers having  authority  to  change  their  mind  upon  the  subject,  if  they  see 
fit  to  do  so. 

It  is  said  that,  if  article  4  bis  is  held  to  be  retroactive  and  self-ex- 
ecuting, it  revives  and  reinstates  every  patent  which  previous  to  that 
time  had  expired  by  reason  of  the  limitation  imposed  by  the  term  of  a 
foreign  patent.  But  that  does  not  necessarily  follow.  It  was  only 
existing  patents  that  were  aflFected  by  article  4  bis,  and  not  those  which 
had  already  terminated.  Besides  that,  if  this  was  the  purpose,  there 
was  nothing,  as  we  have  just  seen,  but  the  wish  of  Congress  to  stand 
in  the  way  of  it. 

It  is  further  said,  however,  that  Act  March  3, 1903,  c.  1019,  32  Stat. 
1225  (U.  S.  Comp.  St.  Supp.  1907,  p.  1003),  having  been  passed  for  the 
avowed  object  of  effectuating  the  provisions  of  tfie  treaty,  Congress, 
in  so  undertaking  to  act,  in  eflfect  declared  against  the  self-executing 
character  of  the  treaty,  and  that  the  construction  so  put  upon  it  is  to 
be  respected,  if,  indeed,  it  is  not  controlling.  This  is  the  view  taken 
in  United  Shoe  Company  v.  Duplessis  Shoe  Company,  155  Fed.  842, 
84  C.  C.  A.  76,  referred  to  above.  But  it  vi^s  recognized  in  that  case 
that  article  4  bis,  and,  if  so,  the  whole  treaty,  was  self-executing  on 
its  face,  and  it  is  giving  altogether  too  much  force  to  the  action  of 
Congress  to  have  it  do  away  with  this  simpljr  by  implication.  If  the 
engagement  between  the  hign  contracting  parties,  who  entered  into  the 
treaty,  was,  by  its  terms,  immediate  and  unqualified,  which  is  not  only 
demonstrated  above,  but  is  there  conceded,  no  legislative  declaration 
afterwards,  on  the  part  of  one  of  them,  is  competent  to  qualify  it.  No 
doubt  the  treaty  could  be  denunciated  or  superseded  by  appropriate 
action ;  but  it  is  not  to  be  set  aside  or  deprived  of  its  inherent  force 
because  of  acts  based  upon  the  assumed  necessity  for  bringing  the 
statute  law  into  harmony  with  its  provisions. 

But  it  is  further  said  that,  the  act  of  1903  coming  after  the  treaty 
and  being  confined  to  giving  eflfect  to  a  part  only  of  its  provisions. 
Congress  havin|^  deemed  it  advisable  to  go  no  further  in  that  direc- 
tion, the  treaty  is  to  that  extent  abrogated ;  the  act  as  so  passed  being 
inconsistent  with  it.  There  can  be  no  question  that,  as  declared  in  the 
Cherokee  Tobacco  Case,  11  Wall.  616,  621  (20  L.  Ed.  227),  "a  treaty 
may  supersede  a  prior  act  of  Congress,  and  an  act  of  Congress  may  su- 
persede a  treaty."  And  so  far  as  this  is  the  necessary  result  of  the 
act  in  the  present  instance,  being  later  than  the  treaty,  this  eflFect  must 
be  given  to  it.  The  act  of  1903,  however,  is  somewhat  peculiar.  It  is 
not  confined  to  the  purpose  expressed  in  the  title,  but  undertakes  to 
amend,  not  only  section  4887,  but  sections  4892,  4896,  and  4902,  also, 
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only  the  first  of  which  has  anything  to  do  with  the  present  subject.  And 
as  to  section  4887  it  simply  re-enacts  it  as  amended  by  Act  March  3, 
1897,  c.  391,  §  3,  29  Stat.  692,  except  that  it  enlarges  the  time  after 
which  an  application  for  a  patent  filed  abroad  shall  debar  the  obtaining 
of  a  patent  here  for  the  same  invention  from  7  months  to  12  months, 
this  period  in  the  case  of  designs  being  fixed  at  4  months ;  and  except, 
also,  that  it  provides  in  a  new  and  distinct  paragraph  that  an  application 
filed  here  within  the  period  so  limited,  after  an  application  for  the  same 
invention  filed  abroad,  shall  have  the  same  force  and  eflfect  as  if  filed 
here  at  the  time  it  was  filed  there,  provided  similar  privileges  are  af- 
forded by  such  foreign  country  to  citizens  of  the  United  States  by  law 
or  treaty ;  and  provided,  further,  that  no  patent  shall  be  granted  for 
an  invention  patented  or  described  in  a  printed  publication  in  this  or 
any  foreign  country  more  than  two  years  before  the  filing  in  this  coun- 
try, or  which  had  been  in  public  use  or  on  sale  in  this  country  for  a  like 
previous  period. 

But  it  is  difficult  to  see,  upon  the  most  liberal  construction,  how,  as 
so  enacted,  it  can  be  given  the  restrictive  effect  that  is  now  claimed 
for  it.  It  is  true  that  it  provides  for  but  a  small  part  of  that  which  is 
covered  by  the  treaty,  and  if  legislation  was  necessary  to  give  effect 
to  the  treaty  there  would  not  be  much  left  to  it.  But  that,  as  we  have 
seen,  is  not  the  case.  The  treaty,  if  uncontrolled,  is  self -executing. 
It  is  only  as  Congress  in  this  abbreviated  fashion  has  apparently  seen 
fit  to  proceed  upon  a  different  assumption  that  any  doubt  is  cast  upon 
it.  A  repeal  by  implication  is  never  favored,  even  between  statute  and 
statute;  and  much  more  is  not  a  treaty,  which  has  been  mutually 
agreed  to,  to  be  overturned  by  a  later  statute,  which  is  the  individual 
act  of  one  of  the  parties.  To  sustain  that  view  in  any  case  there  must 
be  such  a  clear  repugnancy  that  treaty  and  statute  cannot  stand  to- 
gether, which,  in  the  present  instance,  will  hardly  be  contended  for. 
The  only  inconsistency,,  as  just  stated,  is  that,  where  one  deals  with  the 
subject  comprehensively,  the  other  does  so  restrictedly,  which  is  not 
sufficient ;  there  being  nothing  to  convince  that  this  was  the  purpose. 

It  is  said  that  this  is  shown  by  the  title,  which  commits  the  act  to 
the  carrying  out  of  the  treaty,  which  must  thus  be  regarded  as  the  only 
means  appropriate  for  doing  so.  Dallemag^e  v,  Moisan,  197  U.  S. 
169,  25  Sup.  Ct.  422,  49  L.  Ed.  709.  The  title  of  an  act  may  no  doubt 
be  resorted  to,  under  proper  circumstances,  to  explain  or  give  character 
to  the  body  of  it.  But  that  it  should  be  allowed  controlling  force,  un- 
der the  showing  that  is  made  here,  is  entirely  unwarranted.  Only  about 
one-tenth  of  the  act  in  question  has  anything  to  do  with  the  title ;  the 
rest  of  it,  as  we  have  seen,  being  entirely  unrelated,  except  as  it  deals 
with  the  general  subject  of  patents.  And  with  the  little  heed  that  is 
so  paid  to  it  in  the  body,  it  would  be  straining  a  point  to  accord  to  the 
title  the  predominant  part  that  is  now  urged  for  it.  The  title  being 
disposed  of,  there  is  nothing  in  the  act  itself  to  in  any  way  disturb  us. 
It  did  not  undertake  to  undo  what  had  been  done  by  the  treaty.  At 
most  it  merely  neglected  to  take  such  steps  as  would  have  brought  the 
statute  law  into  complete  conformity  with  its  provisions.  But  the 
treaty  was  not  dependent  upon  this.  It  went  into  effect  of  its  own 
force  some  six  months  before.    And  it  is  not  to  be  set  aside  in  any  such 
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indirect  and  inconclusive  manner  after  that.  It  is  also  further  to  be 
observed  that,  even  if  the  act  of  1903  is  held  to  have  superseded  or 
abrogated  the  treaty,  the  treaty  having  gone  into  effect  in  this  way 
meantime,  the  patent  in  suit  and  others  similarly  situated  were  there- 
by freed  from  their  dependency  upon  corresponding  foreign  patents, 
and  they  could  not  be  put  back  by  the  act  into  their  former  position, 
which  would  offend  against  the  principle  of  nonretroactivity  contend- 
ed for,  even  more  seriously  than  anything  which  is  now  complained  of. 

Taking  treaty  and  acts  of  Congress  together,  therefore,  the  case 
stands  this  way:  By  section  4887,  Rev.  St.,  a  domestic  patent  for  the 
same  invention  previously  patented  abroad  was  made  dependent  on 
the  term  of  such  foreign  patent,  by  which  it  was  limited.  The  act  of 
March  3,  1897,  removed  this  restriction,  but  provided  (section  8)  that 
it  should  not  apply  to  patents  granted  prior  to  January  1,  1898,  nor  to 
applications  filed  before  that  on  which  patents  were  subsequently 
granted.  This  prevented  the  patent  in  suit,  for  the  time,  from  having 
the  benefit  of  this  legislation,  having  been  applied  for  December  29, 
1897,  two  days  within  the  period  fixed  by  the  proviso.  Then  the  addi- 
tional act  of  Brussels  of  1900  was  ratified,  by  which,  according  to 
article  4  bis,  there  was  a  complete  unfettering  of  foreign  and  domestic 
patents  for  the  same  invention ;  and  this  by  express  terms  was  made  to 
apply  to  existing  patents.  Such  was  the  state  of  the  law,  and  such 
the  position  of  the  patent  in  suit,  when  the  act  of  March  3,  1903,  came 
into  existence.  As  just  stated,  this  could  not  undo  what  had  already 
been  done,  nor  put  back  the  patent  into  its  former  dependent  condi- 
tion. Having  become  entitled  to  the  full  term  of  17  years  accorded  to 
patents  generally,  it  could  not  thereafter  be  again  restricted.  Nor  did 
the  act  of  1903  indeed,  undertake  to  do  so.  It  simply  re-enacted  sec- 
tion 4887,  as  amended  by  the  act  of  1897,  leaving  out  the  limitation 
which  time  and  treaty  had  doubly  disposed  of,  and  introducing  certain 
provisions  in  conformity  with  the  treaty.  It  is  only  by  reading  into  this 
record  that  which  is  not  to  be  found  there,  and  has  no  rightful  place 
in  it — that  the  treaty  was  not  retroactive,  and  was  not  self -executing, 
contrary  to  the  plain  effect  of  it — that  the  patent  can  be  cut  down  or 
made  dependent  again  upon  the  terms  of  the  French  patent. 

For  both  reasons,  therefore,  which  were  discussed  at  the  argument, 
the  plea  interposed  in  the  court  below,  in  my  judgment,  was  bad,  and 
should  have  been  overruled;  and  the  decree  sustaining  it  must  be  re- 
versed in  consequence. 


(173  Fed.  9.) 

GRAHAM  V.  PEAMJ,  PEACOCK  &  KERR  OF  NEW  YORK, 

(Circuit  Court  of  Appeals,  First  Circuit    October  5,  1909.) 

No.  804. 

Fbaud  (I  20*) — False  Representations— Failure  to  Collect  Claim. 

Defendant,  while  acting  for  a  trust  company  to  which  a  corporation 
was  largely  indebted,  induced  plaintiff *s  attorney  to  refrain  from  pressing 
plaintiff's  claim  against  the  corporation  then  due  by  attachment  or  oth- 
er process  by  falsely  representing  to  such  attorney  that  the  corporation 
was  in  good  financial  condition,  that  the  trust  company  would  extend  the 
eorporatlon's  credit  by  loaning  an  additional  $25,000,  and  that,  if  plain- 
tiff and  the  trust  company  and  another  constituting  the  corporation's  lar- 
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gest  crediton  would  pennit  the  corporation  to  continue,  the  corporation 
would  make  pro  rata  payments,  and  would  be  able  to  relieve  itself  from 
its  difficulties.  The  trust  company  at  this  time,  however,  was  secretly 
gaining  absolute  control  of  the  corporation's  assets,  and  recovered  for  it- 
self a  large  portion  of  its  indebtedness  before  plaintiff  discovered  defend- 
ant's duplicity,  when  the  corporation  was  found  to  be  bankrupt  and  pro- 
ceedings in  bankruptcy  were  instituted  against  it  Held,  that  such  facts 
were  insufficient  to  sustain  an  action  for  deceit  against  defendant  Brad- 
ley V.  Fuller,  118  Mass.  239,  applied. 

TEd.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  ^   18;   Dec.  Dig. 
J20.*l 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Action  by  Peale,  Peacock  &  Kerr  of  New  York  against  John  M. 
Graham.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Robert  M.  Morse  (William  M.  Richardson,  on  brief),  for  plaintiff  in 
error. 
Ezra  R.  Thayer  and  Harold  S.  Davis,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  was  a  suit  at  common  law  for  an 
alleged  deceit,  in  which  the  plaintiff  in  the  Circuit  Court  recovered  a 
verSct  for  $20,005.81,  with  interest,  being  substantially  the  entire 
amount  of  its  debt  as  hereinafter  described.  Thereupon  the  defend- 
ant in  that  court  sued  out  this  writ  of  error.  It  will  be  convenient  to 
describe  the  parties  in  this  opinion  as  arranged  in  the  Circuit  Court. 
Many  questions  were  discussed  before  us  which  it  is  not  necessary  for 
us  to  consider;  because,  unless  an  entirely  different  case  is  hereafter 
made  in  the  Circuit  Court  than  what  appears  on  this  record,  the  point 
on  which  we  let  our  decision  turn  will  dispose  of  the  litigation.  In  or- 
der to  properly  settle  this  point  we  must  take  the  case  as  told  by  the 
plaintiff,  which  is  as  follows : 

The  Thomas  &  Pike  Company  (hereinafter  called  the  "Coal  Com- 
pany") was  a  corporation  selling  coal  at  retail  in  Boston.  It  had  a 
capital  stock  of  $100,000,  and  did  a  business  of  about  80,000  tons  a 
year.  Its  treasurer  and  manager  was  Herbert  W.  Pike,  who  had  been 
in  the  business,  either  as  treasurer  of  the  corporation  or  as  partner  in 
the  firm  which  preceded  it,  for  many  years.  The  secretary  of  the  cor- 
poration was  Fred  L.  Childs,  who  came  into  the  business  about  1900. 
Before  that  time  he  had  for  many  years  been  discount  clerk  at  the  In- 
ternational Trust  Company,  <5f  which  the  defendant  was  the  president, 
and  his  relations  with  the  defendant  were  very  close.  He  caused  the 
Coal  Company  to  bank  with  the  Trust  Company.  As  secretaiy  of  the 
Coal  Company,  he  attended  largely  to  its  financial  affairs.  In  1902, 
when  the  coal  strike  began,  the  credit  and  business  of  the  Coal  Com- 
pany were  good.  In  the  early  winter  of  1902  the  Coal  Company  adopt- 
ed the  policy  of  keeping  itself  fully  supplied,  and  it  had  coal  all  win- 
ter to  meet  all  demands.    It  had  to  pay  high  prices  for  the  coal,  but 
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the  profit  was  very  large,  as  it  sold  at  retail  all  the  way  from  $18  to 
$25  a  ton.  But  this  condition  of  affairs  was  unexpectedly  interrupted. 
The  weather  grew  warm  in  January,  and  remained  so  until  the  de- 
mand for  coal  greatly  decreased,  and  prices  dropped  accordingly. 
As  a  result  the  Coal  Company  found  itself  by  the  end  of  January  with 
a  large  stock  of  coal  on  hand,  on  which  it  was  likely  to  make  a  heavy 
loss.  It  had  bought  its  coal  from  various  dealers,  much  the  largest 
part  of  its  supply  coming  from  E.  B.  Townsend.  Among  others  it 
bought  several  cargoes  from  the  plaintiff,  the  last  two  of  which, 
amounting  to  $35,505.81,  were  shipped  on  January  8th  and  January 
21st,  and  arrived  in  Boston  about  ten  days  after  those  dates.  By  the 
terms  of  the  sale  the  Coal  Company  was  bound  to  pay  cash  on  receipt 
of  bill  of  lading;  but  it  did  not  do  so.  On  January  26th  Pike  asked 
Edgarton,  the  broker  who  had  sold  the  coal  for  the  plaintiff,  to  resell 
it  at  a  considerable  loss,  and  promised  to  make  up  the  difference.  Ed- 
garton could  not  get  his  price,  and  Pike  presently  reported  that  he  had 
resold  the  cargoes  himself.  He  promised  to  pay  the  plaintiff  in  a  day 
or  two,  as  soon  as  he  received  the  money;  but  he  did  not  pay.  On^ 
Monday,  February  9th,  he  came  in  and  asked  Edgarton  to  see  the  de- 
fendant. This  Edgarton  did  at  once.  The  defendant  urged  the  de- 
sirability of  granting  some  indulgence  to  the  Coal  Company,  express- 
ed the  utmost  confidence  in  it  as  a  thrifty  going  concern,  worthy  of  the 
support  of  the  few  larger  creditors,  and  as  proof  of  his  confidence 
said  that  his  bank  was  ready  to  advance  it,  if  necessary,  $25,000  more 
than  it  then  owed.  Upon  his  advice  Edgarton  wrote  to  New  York 
laying  the  matter  before  the  plaintiff,  and  in  consequence  F.  D.  Peale, 
Esq.,  a  New  York  lawyer,  who  was  the  plaintiff's  counsel,  and  also  its 
secretary  and  director,  came  to  Boston  on  February  12th  to  attend  to 
the  matter. 

Peale  called  on  the  defendant,  who  discussed  the  Coal  Company's 
affairs  in  detail,  enlarging  on  the  value  of  its  business  and  the  excel- 
lence of  its  prospects.  He  argued  that  its  present  difficulties  were 
merely  temporary,  resulting  from  its  overstock  of  coal  and  the  peculiar 
conditions  caused  by  the  strike ;  and  he  strongly  recommended  as  the 
only  wise  course  that  the  three  large  creditors  stand  together,  and  let 
the  Coal  Company  pay  off  its  debts  pro  rata  as  it  sold  its  coal  and  col- 
lected its  accounts.    Peale  testified : 

'1  asked  him  what  they  owed  his  banls,  and  he  said  about  $65,000 ;  and  he 
said  he  had  such  confidence  in  their  ability  to  pull  through  that  he  had  said 
to  them  already,  and  he  repeated  it  to  me,  that  he  was  willing  to  loan  them 
an  additional  $25,000  it  that  should  prove  necessary  in  connection  with  the 
conduct  of  their  business.  He  further  said  that  he  had  laid  before  Mr.  Town- 
send,  whose  daim  was  even  larger  than  the  Trust  Company's,  the  plan  of  hav- 
ing the  three  creditors  stand  together;  and  that  Townsend  had  assented  to- 
it  if  the  plaintiff  was  wiUlng.  He  said  he  and  Mr.  Townsend  had  agreed  that 
was  the  best  thing  to  do,  and  that  they  were  both  willing  to  do  it,  and  that 
it  simply  was  up  to  us,  and  our  decision  would  determine  whether  the  plan 
sbould  become  effective  or  not." 

Peale  was  persuaded  by  these  representations,  and  accepted  the  de- 
fendant's view  as  to  the  best  course  to  be  pursued.  Accordingly  he 
returned  to  New  York  without  insisting  on  immediate  payment.  The 
plaintiff's  directors  approved  his  decision,  and  permitted  the  Coal  Com- 
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pany  to  go  on  with  its  business,  supposing  that  sundry  payments  which 
were  thereafter  received  from  time  to  time,  amounting  in  all  to  $15,- 
500,  were  made  in  accordance  with  the  plan  proposed.  On  June  10th 
these  payments  ceased,  and  in  consequence  Peale  came  to  Boston  in 
July  and  saw  Childs.  After  assurances  from  the  latter  that  he  had 
kept  faith  with  the  plaintiff,  and  had  paid  it  pro  rata  with  Townsend 
and  the  Trust  Company,  and  after  every  excuse  and  device  to  prevent 
an  investigation  of  this  statement  had  been  exhausted,  Peale  at  last 
obtained  access  to  the  Coal  Company's  books.  From  these  and  from 
the  bookkeeper,  he  learned  for  the  first  time,  not  only  that  the  Trust 
Company's  debt  had  been  paid  in  full,  and  that  Townsend  had  receiv- 
ed over  $90,000  on  account  of  his  claim,  leaving  a  balance  due  him  of 
only  about  $20,000,  but,  furthermore,  that  the  business  of  the  Coal 
Company  had  long  since  been  secretly  sold  out,  leaving  no  assets  for 
the  payment  of  the  plaintiff's  claim  except  some  accounts  of  doubtful 
value,  and  that  this  winding  up  of  its  affairs  had  been  completed  in 
April,  long  before  the  dates  of  the  letters  in  which,  as  late  as  the  end 
of  May,  Childs  had  kept  up  the  pretense  that  he  was  actively  engag- 
ed in  the  affairs  of  a  going  concern.  The  plaintiff  immediately  filed 
a  petition  in  bankruptcy  against  the  Coal  Company,  and  it  was  adjudi- 
cated a  bankrupt.  The  plaintiff  disclosed  its  present  claim  at  the  out- 
set of  the  bankruptcy  proceedings,  but  it  did  not  sue  the  defendant 
until  after  the  trial  of  a  suit  brought  against  the  Trust  Company  by 
the  trustee  in  bankruptcy,  preferring  that  litigation  for  the  benefit  of 
the  estate  should  have  precedence  over  its  private  claim. 

On  February  12,  1903,  the  Trust  Company  held  11  notes  of  the  Coal 
Company,  amounting  to  $68,500,  falling  due  at  different  dates  between 
February  16th  and  May  15th  of  the  same  year.  On  February  2d  the 
Trust  Company  lent  to  the  Manufacturers'  Commercial  Company,  a 
corporation  engaged  in  lending  money  on  the  security  of  accounts,  the 
sum  of  $48,000,  taking  as  security  an  assignment  of  open  accounts  for 
$64,694.61  due  the  Coal  Company.  These  were  substantially  all  its 
good  accounts.  The  Manufacturers'  Commercial  Company  drew  a 
check  for  $48,000,  and  turned  it  over  to  the  Coal  Company.  The  Coal 
Company  simultaneously  deposited  the  $48,000  to  its  credit  with  the 
Trust  Company,  drew  a  check  in  favor  of  the  Trust  Company  for  $67,- 
878.09,  the  amount  of  its  outstanding  notes  discounted  at  6  per  cent.,  and 
paid  off  those  notes.  To  make  this  check  good  the  Trust  Company  gave 
the  Coal  Company  an  additional  credit  of  $17,000  for  which  it  took  a 
demand  note.  At  the  close  of  the  day  it  had  thus  changed  its  claim 
against  the  Coal  Company  from  $68,500,  no  part  of  which  was  due,  to 
$17,000  due  on  demand,  and  had  received  through  the  Manufactur- 
ers' Commercial  Company  an  assignment  of  all  the  Coal  Company's 
good  accounts.  The  final  stages  of  these  transactions  were  going  on 
at  the  very  moment  the  defendant  was  talking  to  Peale.  And  on  the 
following  day,  by  lending  $5,800  more  to  the  Coal  Company  upon  a 
note  which  gave  the  holder  the  right  to  apply  the  collateral  to  any  other 
obligations  of  the  Trust  Company,  and  taking  as  security  an  assign* 
ment  of  the  equity  in  the  accounts  received  the  day  before  from  the 
Manufacturers*  Commercial  Company,  the  Trust  Company  completed 
its  hold  on  those  accounts  as  security  for  all  its  claims.    The  transac- 
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tion  between  the  Manufacturers'  Commercial  Company  and  the  Coal 
Company  began  on  February  9th,  when  Childs  called  on  Wolcott,  the 
manager  of  the  Manufacturers'  Commercial  Company,  and  applied  for 
the  loan.  Wolcott  said  that  he  could  not  make  it  without  the  consent 
of  the  Trust  Company,  from  which  he  would  have  to  get  the  money. 
This  consent  he  obtained.  On  that  day  or  the  next  the  Manufactur- 
ers' Commercial  Company  agreed  to  make  the  loan,  and  on  February 
11th,  the  list  of  accounts  and  the  other  papers  were  completed,  and 
Childs  took  them  in  to  Wolcott ;  but  the  latter  refused  to  accept  them 
because  of  a  formal  defect  in  the  execution,  and  the  transaction  accord- 
ingly did  not  go  through  till  the  next  day. 

The  plaintiff  contended  that  the  defendant's  representations  to  Peale 
that  there  was  a  plan  on  foot  by  which  the  three  large  creditors  should 
permit  the  Coal  Company  to  go  along  and  should  accept  payments  pro 
rata  as  it  collected  its  accounts,  that  Townsend  had  assented  to  this, 
that  the  Trust  Company  was  ready  to  do  so,  and  was  ready  to  in- 
crease the  Trust  Company's  loan  by  further  advances  to  the  extent  of 
$25,000,  if  necessary,  were  all  willfully  false;  that  they  were  intended 
to  prevent  the  plaintiff,  the  only  creditor  whose  demand  was  pressing 
and  required  instant  attention,  to  abstain  from  insisting  on  the  imme- 
diate payment  which  it  had  been  promised  and  was  entitled  to  receive ; 
and  that  they  accomplished  their  purpose. 

The  only  portion  of  the  plaintiff's  declaration,  as  finally  settled  by 
amendment,  which  we  need  cite,  is  as  follows : 

"Whereas,  in  fact,  at  the  time  when  the  defendant  made  the  said  representa- 
tions each  of  said  representations  was  altogether  fraudulent  and  false  and  no 
plan  or  arrangement  whereby  said  three  parties  should  act  together  and  give 
time  and  accept  payment  of  their  several  debts  only  pro  rata  or  co-operate 
in  any  way  was  then  or  ever  had  been  under  consideration,  and  said  Town- 
send  had  never  assented  to  any  such  plan  or  arrangement,  and  the  defendant 
as  president  of  said  International  Trust  Company  was  not  willing  to  enter 
into  any  such  plan  or  arrangement,  or  to  advance  $25,000  or  any  other  sum  iu 
addition  to  said  sums  advanced  l)efore  February  12,  1903,  but,  ou  tbe  contrary, 
the  defendant  was  then  secretly  arranging  and  contriving  with  said  Thomas 
&  Pike  Company  to  place  said  International  Trust  Company  in  a  more  favor- 
able position  tlian  the  plaintiff  and  said  Townsend,  and  to  obtain  advantages 
for  said  International  Trust  Company  over  plaintiff  and  said  Townsend  in 
case  said  Thomas  &  Pike  Company  should  prove  to  be  unable  to  pay  its  debts 
in  full,  all  of  which  the  defendant  then  well  knew.  And  by  means  of  the  said 
representations  the  plaintiff,  acting  on  the  faith  thereof  and  in  the  belief  that 
the  same  were  true,  was  induced  to  abstain  from  insisting  on  immediate  pay- 
ment of  said  indebtedness  due  to  it  from  said  Thomas  &  Pike  Company  and 
from  taking  immediate  steps  to  coUect,  and  from  collecting,  the  full  amount 
of  said  indebtedness  as  it  otherwise  could  and  would  have  done,  and  to  ac- 
cept from  time  to  time  certain  payments  on  account  of  said  indebtedness, 
amounting  in  all  to  the  sum  of  $15,500,  in  the  belief  that  said  payments  were 
made  in  accordance  with  said  pretended  plan  and  arrangement,  and  said 
Thomas  &  Pike  Company  thereafter  became  bankrupt  and  wholly  unable  to 
pay  the  whole  or  any  part  of  the  balance  of  its  said  indebtedness  to  the  plain- 
tiff over  and  above  said  sum  of  $15,500,  and  the  plaintiff  thereby  wholly  lost 
said  balance  of  said  indebtedness  and  otherwise  suffered  great  damage,  all  by 
reason  of  said  false  and  fraudulent  representations  of  the  defendant." 

The  charge  of  the  judge  very  carefully  pointed  out  to  the  jury  cer- 
tain elements  necessary  to  maintain  an  action  for  deceit,  and  in  all 
those  particulars  it  was  thoroughly  guarded.     The  portions  of  the 
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charge  essential  to  the  point  which  we  will  consider  were  summed  up  } 

as  follows: 

"I  am  asked  to  Instract  yon,  and  I  do  instruct  you,  that  if  the  plaintiff  in- 
tended to  demand  inunediate  payment  in  fuU  of  the  debt  owed  it  by  the  de- 
fendant, and  if  it  refrained  from  so  doing  nntil  the  Thomas  &  Pike  (company 
had  become  altogether  insolvent,  in  reliance  upon  the  false  representations  of 
the  defendant,  and  if,  at  the  time  such  representations  were  made,  the  Thomas 
&  Pike  Company  were  solvent,  so  that,  as  the  result  of  the  demand,  the  plain- 
tiff would  have  obtained  payment  in  full,  he  is  entitled  to  payment  in  fulL 
That  I  have  already  charged  you,  as  matter  of  law,  but  have  suggested  to  you 
that  It  appears  to  me  to  be  highly  improbable  that,  under  any  circumstances, 
the  Thomas  &  Pike  Ck>mpany  could  have  paid  all  its  debts  in  full.  You  are 
judges  of  that  as  a  question  of  fact.  I  have  a  right  to  suggest  to  you  that  the 
difficulties  in  the  way  of  that  conclusion  are  at  least  very  considerable." 

The  defendant  relies  on  Bradley  v.  Fuller,  118  Mass.  239,  decided 

on  September  3,  1875,  the  substance  of  which  he  correctly  states  as 

follows : 

"In  Bradley  v.  Fuller,  118  Mass.  239,  it  wa»  held  that,  if  a  person  who  has 
a  claim  against  a'  corporation,  which  he  intends  to  enforce  by  an  attachment 
of  its  property,  is  purposely  induced  by  false  and  fraudulent  representations 
of  its  treasurer  to  refrain  from  making  an  attachment,  and  all  the  property 
of  the  corporation  is  subsequently  attached  for  the  debt  of  another  person  and 
is  sold  on  execution,  an  action  of  tort  for  such  fraudulent  representations  will 
not  lie  against  the  treasurer." 

Taking  this  case  as  thus  explained  in  connection  with  the  fact  that 
the  plaintiflF  had  not  even  sued  out  a  writ  of  attachment  with  any  pres- 
ent intention  of  seizing  the  property  of  the  debtor  in  question  here,  and 
had  in  no  way  secured  any  lien  on,  or  any  present  right  of  any  kind 
to,  the  assets  of  its  debtor,  Bradley  v.  Fuller  seems  decisive  against  the 
plaintiflF  on  the  record  before  us.  The  decision,  so  far  as  brought  to 
our  attention,  must  be  accepted  as  the  settled  law  of  Massachusetts^ 
where  these  transactions  occurred ;  and  we  are  unable  to  perceive  any 
reason  why  we  should  not,  on  this  point,  follow  the  local  law  as  thus 
promulgated  by  the  local  courts.  All  the  later  Massachusetts  decisions 
cited  by  the  plaintiflf  have  substantial  elements  not  found  here  or  in 
Bradley  v.  Fuller.  There  is  nothing  in  the  nature  of  the  question,  or 
in  any  decision  of  the  Supreme  Court,  so  far  as  we  have  been  able  to 
discover,  which  justifies  us  in  making  a  departure  therefrom.  On  the 
other  hand,  the  decisions  of  the  Supreme  Court  support  it.  Findlay 
V.  McAllister,  113  U.  S.  104,  6  Sup.  Ct.  401,  28  L.  Ed.  930,  decided 
on  January  12,  1885,  has  been  pressed  on  us.  We  find  nothing  there- 
in inconsistent  with  Bradley  v.  Fuller;  but,  on  the  other  hand,  the 
expressions  in  the  opinion,  so  far  as  they  furnish  a  rule  for  our  guid- 
ance, are  in  harmony  with  it.  Indeed,  Bradley  v.  Fuller  is  cited  by  the 
court  at  page  114  of  113  U.  S.,  page  406  of  6  Sup.  Ct.  (28  L.  Ed.  930), 
without  any  dissent  therefrom  or  disapproval  thereof.  Certain  Penn- 
sylvania decisions  which  look  to  sustaining  the  plaintiflf's  case,  cited  at 
page  113,  the  opinion  disapproves  of  at  page  114  of  113  U.  S.,  page 
406  of  5  Sup.  Ct.  (28  L.  Ed.  930)  in  the  following  words: 

*'The  three  cases  last  cited  extend  the  rule  further  than  the  exigency  of  the 
present  case  requires,  and  further  than  this  court  has  been  disposed  to  go." 

In  Yates  v.  Joyce,  11  Johns.  (N.  Y.)  136,  cited  at  page  113  of  113 
U.  S.,  page  405  of  5  Sup.  Ct.  (28  L.  Ed.  930),  the  plaintiflF  had  an  ex- 
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isting  lien  on  the  property  removed  or  destroyed.  In  Smith  v.  Ton- 
stall,  Carthew,  3,  also  cited  at  page  111  of  113  U.  S.,  page  404  of  6 
Sup.  Ct.  (28  L.  Ed.  930),  the  plaintiff  had  had  a  judgment  on  a  scire 
facias  to  have  execution,  so  that  he  had  advanced  beyond  the  conditions 
in  Bradley  v.  Fuller,  and  beyond  those  in  the  case  at  bar.  However, 
Findlay  v.  McAllister  reaches  clearly  only  a  case  where  there  is  an  ex- 
isting right  of  a  specific  character ;  that  is,  the  plaintiff  there  had  se- 
cured a  writ  of  mandamus  directing  a  levy  of  a  tax  to  pay  his  debt, 
which  levy  the  defendants  there  had  conspired  to  prevent.  The  gener- 
al distinction  which  takes  Bradley  v.  Fuller  out  of  that  case  was  clear- 
ly made  at  page  111  of  113  U.  S.,  page  404  of  6  Sup.  Ct.  (28  L.  Ed. 
930),  as  follows: 

"The  right  of  a  judgment  creditor  to  proceed  by  action  against  those  who 
rescue  the  person  of  his  debtor  arrested  on  mesne  or  final  process,  or  Interfere 
with  the  goods  of  his  debtor  so  as  to  prevent  a  levy  or  sale  by  the  sherifT  to 
satisfy  his  Judgment,  is  weU  recogniz^  at  common  law.'* 

And  so  again  at  pages  114  and  115  of  113  U.  S.,  page  406  of  6  Sup. 
Ct.  (28  L.  Ed.  930),  where  the  court  lays  aside,  as  not  pertinent  to  the 
issue  before  it,  cases  in  which  "the  plaintiff  was  merely  a  general  cred- 
itor, and  had  no  judgment  or  attachment  or  lien." 

Smith  V.  Tonstall  need  not  be  referred  to  further,  but  it  is  interest- 
ing to  do  so.  On  account  of  statutory  changes  in  the  law  during  the 
more  than  200  years  since  it  was  decided,  it  seems  to  have  become  ob- 
solete in  England.  It  is  not  cited  in  Mews*  Digest  of  1897,  nor  is  it 
referred  to  by  either  Pollock  or  Majme.  By  the  common  law,  execu- 
tion had  relation  to  the  time  of  the  awarding  of  judgment,  and  from 
that  time  it  imposed  a  lien  on  all  the  defendant's  goods,  even  though 
sold  bona  fide  and  for  a  valuable  consideration.  The  statute  of  29 
-Charles  II  relieved  this  condition  only  in  favor  of  purchasers  bona 
fide.  Consequently,  as  against  the  defendant  in  that  case,  who  was 
not  a  bona  fide  purchaser,  and  who  removed  the  goods  out  of  the  jur- 
isdiction, the  plaintiff  had  an  existing  present  right.  Therefore  the 
case  is  like  Yates  v.  Joyce,  already  explained,  with  only  the  unimpor- 
tant difference  that  in  one  there  was  a  lien  in  hand  on  personal  proper- 
ty and  in  the  other  a  like  lien  on  realty. 

Adler  v.  Fenton,  24  How.  407,  16  L.  Ed.  696,  decided  that  a  cred- 
itor whose  debt  was  not  due  could  not  bring  a  suit  against  the  debtor 
and  persons  conspiring  with  him  to  fraudulently  conceal  his  goods. 
The  opinion  does  not  point  out  that  the  fact  that  the  debt  was  not  due 
"was  an  essential  matter.  At  page  412  it  states  that  the  creditor  "lost 
no  claim  upon  or  interest  in  the  property,  for  he  never  acquired  any." 
It  adds: 

"The  most  that  can  be  said  is  that  he  intended  to  attach  the  property,  and 
'tbe  wrongful  act  of  the  defendant  has  prevented  him  from  executing  his  in- 
tention." 

It  also  observes  that  the  claims  of  morality  and  justice  require  that 
there  should  be  protection  against  such  acts  of  dishonest  debtors ;  "but 
the  Legislature  must  determine  upon  the  remedies  appropriate  for  this 
end."  In  some  states  this  suggestion  has  been  acted  on,  and  statutes 
have  been  enacted  of  a  penal  diaracter  against  persons  receiving  con- 
-veyances  of  property  intended  to  defraud  creditors. 
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Adler  v.  Fenton  is  explained  in  Lincoln  v.  Claflin,  7  Wall.  132,  137, 
19  L.  Ed.  106,  wherein  it  is  said : 

"The  creditors  in  that  case  possessed  no  lien  upon  or  interest  In  the  prop- 
erty of  their  debtors  to  impair  or  clog  in  any  respect  the  right  of  the  latter  to 
make  any  use  or  disposition  of  it  they  saw  proper.  The  exercise  of  that  right, 
whatever  the  motive,  viola tcnl  no  existing  right  of  the  creditors,  and  conse- 
quently furnished  them  no  ground  of  action.*' 

Bigelow  on  Torts  (8th  Ed.,  1907)  p.  101,  asserts  without  any  ques- 
tion the  rule  laid  down  in  Bradley  v.  Fuller  quite  as  broadly  as  we  ac- 
cept it.  A  careful  examination  of  the  other  text-writers  has  failed  to 
help  us  in  either  direction.  Nevertheless,  the  decisions  we  have  cited 
proceed  on  grounds  so  broad  as  to  lead  to  the  result  that  we  should  ap- 
ply Bradley  v.  Fuller,  118  Mass.  239.  As  Bradley  v.  Fuller  goes  to 
the  root  of  the  plaintiff's  suit,  we  need  not  follow  this  record  further. 

The  judgment  of  the  Circuit  Court  is  reversed,  the  verdict  is  set 
aside,  and  the  case  is  remanded  to  that  court  for  further  proceedings 
in  accordance  with  law;  and  the  plaintiff  in  error  recovers  his  costs 
of  appeal. 

ALDRICH,  District  Judge  (concurring  in  the  result,  but  disagree- 
ing with  the  ground  of  decision).  I  am  far  from  agreeing  with  the 
idea  that  there  can  be  no  recovery  by  a  party  who  has  an  overdue 
claim  and  intends  to  demand  immediate  payment  of  a  solvent  debtor, 
and  who  is  directly  influenced  from  making  his  demand  and  enforcing 
payment  by  the  willfully  false  representations  of  another  creditor, 
who  intends  that  the  false  representations  shall  be  acted  upon,  and  who, 
by  means  thereof,  reaps  the  benefit  of  his  fraud  by  collecting  his  own 
claim  in  full,  thereby  rendering  the  debtor  insolvent  and  thus  causing 
the  party  whom  he  has  misled  to  suffer  substantial  pecuniary  loss ;  and 
I  do  not  think  the  right  of  recovery  depends  at  all  in  such  a  case  upon 
whether  the  injured  creditor  had  proceeded  so  far  as  to  take  out  a 
writ. 

The  learned  judge  submitted  the  case  to  the  jury  with  distinct  and 
emphatic  instructions  that  the  plaintiff  could  not  recover  unless  the 
representations  and  the  story  which  the  defendant  told  were  willfully 
false,  "that  it  is  a  lie,  that  the  defendant  lied."  There  were  also  ex- 
plicit instructions  that  the  plaintiff  must  have  intended  to  demand  im- 
mediate payment  when  the  debtor  was  solvent,  and  that  he  must  have 
refrained  from  doing  so  by  reason  of  the  false  representations  of  the 
defendant,  and  but  for  such  representations  that  the  plaintiff  would 
have  obtained  payment  in  full. 

Aside  from  the  foregoing  explicit  instructions,  the  theory  on  which 
the  case  was  submitted  and  the  general  principles  governing  were  stat- 
ed as  follows: 

"For  the  plaintiff  to  recover,  he  must  satisfy  yon  first  that  the  representa- 
tions which  he  alleges,  the  story  which  he  says  defendant  told,  is  false,  not 
merely  that  it  is  untrue  in  the  sense  that  it  is  not  accurate,  that  it  does  not 
correspond  to  the  facts,  but  that  it  is  willfully  false,  that  it  is  a  lie,  that  the  de- 
fendant lied.    That  is  the  first  thing  the  plaintiff  must  establish. 

**The  second  point  is  that  the  lie  is  concerned  with  matter  of  fact.  It  must 
not  be  merely  a  breach  of  a  promise  or  something  of  that  sort    It  must  be  a 
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false  statement  regarding  a  fact.  And  what  a  fact  is  in  the  eye  of  the  law  I 
shall  discuss  with  you  later. 

'*In  the  third  place,  the  statement  must  be  made  by  the  defendant  with  the 
intention  that  the  plaintiff  shall  act  upon  it ;  that  is,  a  mere  passing  remark, 
not  made  with  any  intention  that  the  plaintiff  shall  act  upon  it,  Is  not  such  a 
false  representation  that  the  plaintiff  can  recover. 

"And  the  fourth  requisite  to  the  plaintiff's  case,  the  fourth  thing  that  the 
plaintiff  must  prove,  is  that  he  did  act  upon  it,  that  he  did  act  upon  this  lie, 
to  his  own  pecuniary  hurt. 

•Those  are  the  four  matters  concerning  which  the  plaintiff  must  satisfy  you 
here.  First,  that  the  statement  was  a  lie.  It  must  be  false.  If  it  should 
happen  to  be  true,  the  plaintiff  cannot  recover.  It  must  be  not  only  untrue  in 
the  sense  that  it  does  not  correspond  with  the  facts,  but  that  it  is  willfully 
untrue,  willfully  false,  false  to  the  defendant's  knowledge.  That  is  the  first. 
The  second  is  that  It.  must  be  a  representation  of  fact.  The  third  is  that  it 
must  be  a  representation  made  with  the  intention  that  the  plaintiff  shall  act 
upon  it.  And  the  fourth  is  that  the  plaintiff  must  have  acted  upon  it  to  his 
own  pecuniary  hurt." 

In  short,  as  disclosed  by  the  record  and  as  established  by  the  verdict 
of  the  jury  upon  the  issues  of  fact  submitted,  the  defendant,  represent- 
ing another  creditor  of  the  Coal  Company,  through  false  representa- 
tions, stood  the  plaintiff  off  from  collecting  its  claim,  and  by  means 
thereof  collected  in  full  the  claim  of  the  Trust  Company,  which  he  rep- 
resented, and  of  which  he  was  president.  Holding  that  there  can  be 
no  recovery  in  such  a  situation  where  damages  are  susceptible  of  legal 
proof  would  be  setting  a  premium  on  one's  wrongdoing  for  one*s  own 
benefit. 

I  do  not  conceive  that  Bradley  v.  Fuller,  118  Mass.  239,  at  all  ap- 
plies to  a  situation  like  this,  because  in  Bradley  v.  Fuller  it  was  not  the 
party  who  made  the  false  representations  that  reaped  the  benefit  of  the 
fraud.  That  was  simply  a  case  where  the  treasurer  of  a  debtor  cor- 
poration (not  a  representative  of  another  creditor  like  Graham)  by 
false  representations  induced  a  creditor  not  to  sue,  and  thereafter  an- 
other creditor,  one  not  tainted  with  fraud  at  all,  stepped  in  and  at- 
tached the  property  of  the  corporation,  and  that  case  therefore  presents 
an  entirely  different  question.  If  in  Bradley  v.  Fuller  the  attaching 
creditor  who  collected  his  claim  had  secured  the  pecuniary  advantage 
and  benefit  through  fraud  which  lulled  the  first  creditor  into  nonaction, 
and  if  legal  remedy  had  been  sought  against  him,  it  would  be  like  the 
case  at  bar.  Again,  this  case  is  not  like  Bradley  v.  Fuller  and  Adler  v. 
Fenton,  but  in  some  respects  more  like  Lincoln  v.  Claflin,  because  the 
action  here  is  not  against  the  debtor  or  the  representative  of  a  debtor, 
and  because  the  question  here  is  not  whether  the  plaintiff,  as  a  ground 
of  action,  had  acquired  a  lien  upon  or  an  interest  in  the  property  of 
the  debtor,  but,  quite  independent  of  such  considerations,  whether  the 
plaintiff,  who  was  a  creditor,  has  a  right  of  action  against  the  repre- 
sentative of  another  creditor,  grounded  upon  fraud  and  deceit,  success- 
fully practiced  under  circumstances  of  trust  and  reliance. 

But  aside  from  the  fundamental  question  of  the  right  of  recovery 
by  an  injured  party  upon  the  ground  of  fraud  against  another  who 
has  for  himself,  or  for  the  interests  which  he  represents,  intentionally 
rea|>ed  a  harvest  by  means  thereof  under  circumstances  where  the 
question  of  damages  would  be  susceptible  of  solution  with  legal  cer- 
tainty, I  think  the  record  presents  a  serious  question  whether  the 
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plaintiff  in  this  case  is  entitled  to  recover.  This  question  results  be- 
cause, under  peculiar  and  exceptional  circumstances,  his  alleged  dam- 
ages are  so  far  in  the  field  of  contingency  as  to  present  a  situation  of 
legal  uncertainty  in  that  respect.  There  were  many  inherent  contin- 
gencies. If  Peale,  Peacock  &  Kerr  had  pressed  payment,  they  might 
have  secured  their  entire  indebtedness,  and  they  might  not.  If  not, 
they  might  have  secured  a  writ  and  made  an  attachment,  and  they 
might  not.  And  in  case  of  an  attachment  the  Coal  Company  might 
have  been  thrown  into  bankruptcy,  thus  involving  the  contingencies 
and  uncertainties  of  such  a  proceeding,  and  a  result  based  upon  unfore- 
seen and  unexpected  depreciations.  Or  if  they  had  been  voluntarily 
paid  without  attachment,  under  possible  bankruptcy  proceedings  and 
a  possible  showing  of  belief  of  insolvency,  the  money  might  have  been 
recovered  back  by  a  trustee  in  bankruptcy  upon  the  ground  that  the 
payment  amounted  to  a  voidable  preference. 

The  question  of  legal  uncertainty  in  respect  to  damages  was  raised 
by  the  requests  and  assignment  of  errors  (20  to  25,  inclusive),  and  the 
court  was,  in  effect,  asked  to  direct  a  verdict  for  the  defendant  on  the 
ground  that  the  plaintiff  had  proved  no  legal  damages.  It  is  true  the 
court,  in  effect,  told  the  jury  that  the  damages  must  be  made  certain, 
that  the  jury  must  find  that  the  Coal  Company  was  solvent,  and  that 
the  plaintiff  would,  in  fact,  have  collected  its  entire  claim;  but,  after 
all,  the  question  still  remains  fairly  enough,  under  the  requests,  wheth- 
er the  proofs  were  of  such  a  character  of  legal  certainty  as  to  entitle 
the  plaintiff  to  have  that  question  submitted  to  the  jury.  Apparently 
the  whole  case  in  respect  to  damages  was  in  the  field  of  conjecture,  and 
apparently  all  theories  about  damages  are  necessarily  speculative  and 
uncertain,  thus  presenting,  I  fear,  one  of  those  unfortunate  situations 
where  it  is  impossible  for  an  injured  party  to  show  in  a  legal  sense  the 
extent  of  his  injury,  or  even  to  show  with  legal  certainty  that  he  was 
injured  at  all.  Lamb  v.  Stone,  11  Pick.  (Mass.)  527,  534 ;  Adler  v.  Fen- 
ton,  24  How.  407,  412,  16  L.  Ed.  696. 

I  cannot  agree  to  the  ground  of  decision  disclosed  in  the  majority 
opinion,  but,  as  my  impression  is  that  the  plaintiff  is  not  in  a  position 
to  make  his  damages  legally  certain,  I  agree  with  the  result  reached. 


(173  Fed.  18.) 

CITY  OF  HELENA  v.  HELENA  WATERWORKS  CO. 

(Circuit  Court  of  Appeals,  Nintli  Circuit    October  4,  1909.) 

No.  1,708, 

L  CouBTs  (i  328*)— Fedebal  CJoubts—Jubisdictiow— Amount  in  Contbovebst. 
Where  the  primary  purpose  of  a  bill  was  to  enjoin  the  execution  of  a 
contract  for  the  construction  of  a  city  water  system  and  to  restrain  the  la* 
Buance  and  delivery  of  city  bonds  to  the  extent  of  $600,000  on  the  ground 
that  the  issue  of  the  bonds  was  void,  and  the  bill  alleged  that  If  the  bonds 
were  issued  complainant  would  be  required  to  pay  in  taxes  a  sum  exceed- 
ing $10,000,  such  amount  represented  the  amount  in  controversy  for  the 
puri)ose  of  determining  federal  jurisdiction,  and  not  the  amount  of  the 
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first  annual  assessment  on  complainant's  property  to  pay  Interest  and 
provide  a  sinking  fund  for  the  payment  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  8d0-896 ;  Dec.  Dig. 
8  328.* 

Jurisdiction  of  Circuit  Court  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  10  C.  C.  A.  75;  Tennent-Stribllng 
Shoe  Co.  V.  Roper,  36  C.  O.  A,  459.] 

2^  Municipal  Cobporations  (|  1000*)  —  Bonds  —  Pbkliminaby  Injunction  — 
Scope— Bill. 

AVhere  a  bill  sought  to  restrain  the  Issuance  of  bonds  by  a  city  for  the 
construction  of  a  waterworks  system  and  to  restrain  the  city  from  enter- 
ing into  a  contract  for  the  construction  of  such  system  on  the  ground  that 
the  proceedings  were  void,  a  preliminary  injunction  restraining  the  issu- 
ance of  the  bonds,  and  also  restraining  the  city  from  making  any  contract 
or  incurring  any  Indebtedness  for  a  waterworks  system  or  supply,  was 
to  be  construed  in  accordance  with  the  allegations  of  the  bill  and  the  pur- 
poses of  the  suit,  and  was,  therefore,  not  objectionable  as  enjoining  the 
city  from  taking  further  steps  for  a  new  bond  issue  to  acquire  a  water 
system. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  t 
lOOO.^J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Bill  by  the  city  of  Helena  against  the  Helena  Waterworks  Com- 
pany to  enjoin  the  issuance  and  sale  of  water  bonds  and  the  making 
of  a  contract  for  the  construction  of  the  city  water  system.  From  an 
order  granting  an  interlocutory  injunction,  the  city  appeals.    Affirmed. 

The  appeal  in  this  case  is  taken  from  an  interlocutory  injunction  issued 
on  February  11,  1909,  enjoining  the  appellant  from  issuing  or  selling  $000,000 
of  its  water  bonds,  and  from  making  any  contract  or  incurring  any  indebted- 
ness for  a  water  system  or  supply,  and  from  collecting  from  the  appellee  a 
tax  of  one  mill,  or  any  other  amount,  for  the  payment  of  interest  on  the  bonds. 
The  appellee,  as  complainant,  in  its  bill  set  forth  facts  showing  the  invalidity 
of  the  issue  of  the  bonds,  and  upon  the  bill  and  the  answer  of  the  appellant 
thereto  the  court  found  and  adjudged  that  the  issue  was  unlawful  and  void, 
and  thereupon  granted  the  interlocutory  injunction.    The  appellant  objected 
to  the  jurisdiction  in  the  court  below,  both  by  demurrer  and  plea,  on  the 
ground  that  it  did  not  appear  from  the  bill  that  the  requisite  jurisdictional 
amount  was  involved  in  the  controversy.    The  bill  alleged  that  the  matter  in 
dispute  exceeds  the  sum  of  $2,000,  exclusive  of  interest  and  costs:  that  the 
appellee  is  the  owner  of  real  and  personal  property  in  the  city  of  Helena,  of 
the  value  of  several  hundred  thousand  dollars,  on  which  taxes  have  been  levied 
and  collected  by  the  city;  that  the  assessed  value  of  the  taxable  property  of 
the  city  of  Helena,  for  state  and  county  taxes  for  the  year  1907,  was  the  sum 
of  $10,790,050,  and  for  the  year  1908,  $11,629.834 ;  that  on  September  24,  1908, 
the  city  council  of  said  city  passed  a  resolution,  which  was  approved  by  the 
mayor,  levying  a  tax  for  the  payment  of  interest  upon  said  water  bonds  of  one 
mill ;  that  if  the  bonds  are  issued,  and  become  obligations  on  said  city,  the 
taxes  on  the  property  of  the  appellee  within  the  said  city,  to  pay  interest  on 
said  bonds  and  provide  a  sinking  fund  for  the  redemption  thereof,  will  exceed 
the  sum  of  $10,000. 

Edward  Horsky  and  C.  A.  Loomis,  for  appellant. 
Milton  S.  Gunn  and  Carl  Rasch,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).    The 
appeal  presents  but  two  questions :   First,  whether  the  amount  in  con- 
07  C.C.A.— 21 
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troversy  was  sufRcient  to  confer  jurisdiction  on  the  court  below;  and, 
second,  whether,  in  view  of  the  issues  involved,  the  injunction  order 
was  more  inclusive  than  it  should  have  been.  It  is  not  alleged  in  the 
bill  that  the  first  of  the  annual  assessments  about  to  be  levied  upon  the 
appellee's  property  will  exceed  $2,000,  exclusive  of  interest  and  costs, 
and  in  the  answer  it  is  alleged  that  the  first  assessment  will  be  but 
$398.50.  But  the  bill  does  allege  that,  if  the  bonds  issue  and  become 
obligations  of  the  city,  the  taxes  on  the  appellee's  property  to  pay 
interest  on  the  bonds  from  year  to  year  and  to  provide  a  sinking  fund 
for  the  redemption  thereof  will  exceed  in  the  total  the  sum  of  $10,000. 
The  appellant  relies  upon  decisions  such  as  Holt  v.  Indiana  Mfg. 
Co.,  176  U.  S.  68,  20  Sup.  Ct.  272,  44  L.  Ed.  374,  in  >yhich  it  is  held 
that,  in  a  suit  to  enjoin  the  collection  of  a  certain  specific  annual  tax, 
the  future  taxes  which  may  be  affected  by  the  decision  cannot  be  in- 
cluded in  determining  the  value  of  the  matter  in  dispute.  But  the  pres- 
ent case  does  not  come  within  the  doctrine  of  those  decisions.  Here 
the  main  and  primary  purpose  of  the  bill  is,  not  to  enjoin  the  collection 
of  a  sum  claimed  to  be  due  as  a  tax,  but  to  enjoin  the  execution  of  a 
contract  for  the  construction  of  a  water  system  and  to  restrain  the  is- 
suance and  delivery  of  bonds  of  $600,000.  In  such  a  case  it  is  sufficient 
to  sustain  the  jurisdiction  if  it  appear  that  the  total  burden  of  future 
taxation  that  will  be  imposed  upon  the  complainant's  property  by  the 
threatened  action  equals  or  exceeds  the  jurisdictional  amount.  The 
question  of  the  power  of  the  municipality  to  take  the  proposed  step 
and  to  create  the  liability  to  taxation  being  involved,  the  amount  in 
controversy  is  the  sum  of  the  complainants  taxation — not  his  taxes 
for  one  year,  but  his  taxes  for  the  whole  period  of  his  liability  there- 
under. In  Brown  v.  Trousdale,  138  U.  S.  389,  11  Sup.  Ct.  308,  34 
L.  Ed.  987,  the  suit  was  brought  by  several  hundred  taxpayers,  for 
themselves  and  others  associated  with  them,  and  for  the  benefit  of  all 
other  taxpayers,  alleging  the  invalidity  of  certain  bonds,  and  praying 
that  their  collection  be  enjoined.    The  court  said : 

*The  main  question  at  Issue  was  the  validity  of  the  bonds,  and  that  Involved 
the  levy  and  collection  of  taxes  for  a  series  of  years  to  pay  Interest  thereon, 
and  finally  the  principal  thereof,  and  not  the  mere  restraining  of  the  taxes  for 
a  single  year.  The  grievance  complained  of  was  common  to  all  plaintiffs,  and 
to  all  whom  they  professed  to  represent  The  relief  sought  could  not  be  legacy 
injurious  to  any  of  the  taxpayers  of  the  county  as  such,  and  the  interest  of 
those  who  did  not  Join  in  or  authorize  the  suit  was  identical  with  the  interest 
of  the  plaintiff.  The  rule  applicable  to  plaintiffs,  who  claim  under  a  separate 
and  distinct  liability,  and  that  contested  by  the  adverse  party,  is  not  applicable 
here ;  for,  although  as  to  the  tax  for  the  particular  year  the  injunction  sought 
might  restrain  only  the  amount  levied  against  each,  that  order  was  but  pre- 
liminary, and  was  not  the  main  purpose  of  the  bill,  but  only  IncldentaL  The 
amount  In  dispute.  In  view  of  the  main  controversy,  far  exceeded  the  limit  up- 
on our  jurisdiction,  and  dlsi)oses  of  the  objection  of  api>ellees  In  that  reganL** 

In  Colvin  v.  Jacksonville,  158  U.  S.  456,  15  Sup.  Ct.  866,  39  L.  Ed. 
1053,  a  citizen  of  another  state  brought  a  suit  against  the  city  of  Jack- 
sonville, Fla.,  and  its  mayor,  to  enjoin  and  restrain  the  issue,  sale, 
delivery,  pledge,  or  other  disposition  of  a  certain  issue  of  bonds  to  the 
amount  of  $1,000,000.  The  Circuit  Court  had  found  that  the  total 
amount  of  tax  which  the  plaintiff  would  be  obliged  to  pay  for  interest 
and  sinking  fund  on  account  of  the  said  proposed  issue  of  bonds  would 


CITY  OF  HELENA  V.  HELENA  WATERWORKS  GO.        323 

not  exceed  $2,000,  and  on  that  ground  had  denied  its  jurisdiction. 
In  the  Supreme  Court  the  ruling  was  affirmed,  and  it  was  held  as  mat- 
ter of  law  that  the  interest  which  the  complainant  had  in  the  issue  of 
the  bonds,  and  not  the  amount  of  the  entire  issue  thereof,  was  the 
amount  in  controversy.  So  in  El  Paso  Water  Co.  v.  El  Paso,  152  U. 
S.  157,  14  Sup.  Ct.  494,  38  L.  Ed.  396,  in  a  bill  to  enjoin  the  city 
from  issuing  certain  bonds,  it  was  alleged  that  if  they  were  issued  the 
complainant  would  be  compelled  to  pay  taxes  on  its  property  for  the 
interest  on  the  bonds  and  to  provide  a  sinking  fund  for  the  principal 
thereof ;  but  the  amount  of  the  tax  that  would  thus  be  imposed  upon 
the  complainant's  property  was  not  disclosed.  The  court  held  that, 
in  a  bill  filed  by  a  plaintiflF  to  protect  his  individual  interest  and  to 
prevent  damage  to  himself,  it  must  affirmatively  appear  that  the  acts 
charged  against  the  city,  and  sought  to  be  enjoined,  would  result  in 
his  damage  in  a  sum  equal  to  the  jurisdictional  amount.  Said  the 
court : 

"So  far  as  respects  the  matter  of  taxes  which  by  the  issue  of  bonds  wlU  be 
cast  upon  the  property  of  the  plaintiff,  it  is  enough  to  say  that  the  amount 
thereof  is  not  stated,  nor  any  facts  given  from  which  it  can  be  fairly  inferred." 

It  is  clear,  from  the  expressions  of  the  court  in  the  two  cases  last  re- 
ferred to,  that  it  was  solely  because  the  total  possible  liability  of  the 
complainants  under  the  bond  issue  sought  to  be  enjoined  therein  would 
not  amount  in  the  aggregate  to  a  sum  sufficient  to  confer  jurisdiction 
that  the  power  of  the  court  to  restrain  the  creation  of  that  liability  was 
denied.  In  harmony  with  the  doctrine  of  those  cases  is  the  decision 
of  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  City  of  Ot- 
tumwa  V.  City  Water  Supply  Co.,  119  Fed.  315,  56  C.  C.  A.  219,  59 
L.  R.  A.  604. 

The  appellant  attempts  to  distinguish  that  case  from  the  case  at  bar 
on  the  ground  that  there  the  constitutional  power  of  the  city  to  issue 
the  bonds  was  denied,  and  argues  that  a  distinction  is  to  be  observed 
between  cases  where  the  municipality  has  absolutely  no  lawful  power 
to  enter  into  the  contract  to  issue  the  bonds  and  cases  where  the  power 
exists  and  it  is  sought  to  defeat  the  action  of  the  municipality  on 
grounds  affecting  the  legality  of  the  proceedings.    Upon  principle,  we 
think  no  such  distinction  can  be  made.     If,  on  the  ground  of  the 
alleged  invalidity  of  the  proposed  action  of  the  municipal  corporation, 
the  amount  in  controversy  in  a  taxpayer's  suit  for  an  injunction  is  to 
be  measured  by  the  total  amount  of  the  burden  to  be  imposed  on  him, 
it  can  make  no  difference  whether  the  illegality  of  the  action  consists 
in   the  violation  of  constitutional  restrictions,  or  in  irregularities  in 
procedure,  or,  indeed,  in  mere  violation  of  the  complainant's  contractu- 
al rights;   for  in  either  case  the  controversy  involves  but  one  question, 
the   power  of  the  corporation  to  make  the  contract  and  to  issue  the 
bonds.    We  hold  that  the  amount  in  controversy  in  the  present  case 
is  sufficient  to  sustain  the  jurisdiction. 

It  is  contended  that  the  injunction  goes  beyond  the  issues  in  re- 
straining the  appellant  "from  making  any  contract  or  incurring  any  in- 
debtedness for  a  water  system  or  supply,"  and  that  in  the  broad  terms 
in  which  it  is  expressed  the  appellant  is  enjoined  from  taking  further 
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Steps  to  provide  for  a  new  bond  issue  for  the  purpose  of  acquiring  a 
water  system.  In  answer  to  this  it  is  sufficient  to  say  that  the  injunc- 
tion is  to  be  read  in  the  light  of  the  averments  of  the  bill  and  the  pur- 
poses of  the  suit.  When  so  considered,  it  is  apparent  that  it  restrains 
only  the  action  which  is  complained  of  in  the  bill.  Sailors'  Union  of 
the  Pacific  v.  Hammond  Lumber  Co.,  156  Fed.  450,  85  C.  C.  A,  16. 
The  injunction  order  is  affirmed. 


(173  Fed.  918.) 

CHICAGO   GRAIN   DOOR   CO.    v.    NATIONAL   MALLEABLE   CASTINOS 

CO.  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Noveml>er  16,  1909.) 

No.  1,938. 

Patents  (J  328*)— Anticipation— Bbacket  fob  Cab  Doobs. 

Tlie  Hill  patent,  No.  527,792,  for  a  bracket  for  car  doors,  fastened  to 
the  side  of  the  car  by  a  screw  having  a  square  countersunk  head,  not 
rotatable  on  the  bracket,  and  removable  only  by  revolving  the  bracket 
Itself,  which  cannot  be  done  when  the  door  is  closed,  is  void  for  anticipa- 
tion by  the  Eubank  patent.  No.  512,467,  the  device  of  which  oi)erate8  on 
the  same  principle;  the  only  difference  being  that  instead  of  a  screw,  a 
stud  integral  with  the  bracket,  and  having  flanges  working  in  the  manner 
of  the  threads  of  a  screw,  is  used. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  {  328.»] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

Suit  in  equity  for  infringement  of  patent  by  the  Chicago  Grain  Door 
Company  against  the  National  Malleable  Castings  Company  and  A. 
A.  Pope.  From  a  decree  dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

O.  R.  Bamett,  for  appellant. 
C.  P.  Byrnes,  for  appellees. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  The  patent  of  the  appellant,  for  the 
infringement  of  which  this  suit  was  brought,  is  No.  527,792,  and  was 
granted  to  Edward  A.  Hill,  October  23,  1894,  for  an  invention  by  him 
of  improvements  in  brackets  for  car  doors.  The  appellant  derives 
his  title  from  him  and  his  assignees.  The  defenses  are  that  the  inven- 
tion was  anticipated  by  an  earlier  patent  to  Eubank,  No.  512,467  and 
a  prior  use  of  similar  devices  by  the  Louisville  &  Nashville  Railroad 
Company,  and  that  the  defendants  do  not  infringe.  At  the  hearing 
upon  pleading  and  proofs,  the  court  held  that  there  was  no  novelty  in 
the  supposed  invention ;  that  it  was  anticipated  by  the  Eubank  patent. 
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and  probably  by  the  prior  use  above  mentioned ;'  and,  further,  that,  if 
the  appellant's  patent  were  held  valid,  the  appellees  have  not  infringed 
it.    Thereupon  the  bill  was  dismissed. 

It  appears  that,  prior  to  either  of  the  inventions  above  mentioned, 
brackets  for  car  doors  had  long  been  in  use  for  the  purpose  of  guiding 
the  doors  while  sliding  along  the  side  of  the  ear,  and  preventing  them 
from  opening  away  from  the  car  at  the  bottom.  Such  brackets  con- 
sisted of  cast-iron  plates,  having  a  flat  inner  surface  where  they  came 
in  contact  with  the  car,  a  horizontal  offset  a  little  wider  than  the  thick- 
ness of  the  door,  and  an  upward  projection  at  the  outer  end  of  the 
oflfset.  This  upward  projection  overlapped  the  outside  of  the  door  at 
the  bottom.  The  brackets  were  fastened  to  the  side  of  the  car  by  ordi- 
nary screws  running  into  the  sill,  or  by  bolts  running  through  it.  The 
door  was  also  equipped  with  a  lock  and  seal  at  one  side.  Depreda- 
tions by  thieves  upon  the  cars,  while  they  were  closed  and  locked,  for 
the  purpose  of  stealing  their  contents,  had  become  common.  Their 
method  of  getting  into  a  car  was  by  taking  out  the  screws  or  bolts  by 
which  the  brackets  were  attached.  This  being  done,  the  lower  part  of 
the  door  was  pulled  outwardly  to  a  sufficient  extent  to  enable  the  thief 
to  get  in.  After  getting  his  plunder,  he  came  out,  put  the  brackets 
back,  and  attached  them  as  before.  So  no  indication  from  the  appear- 
ance of  the  car  that  it  had  been  opened  would  be  given  to  operators  or 
inspectors.  It  was  the  object  of  these  inventions  to  provide  means 
for  attaching  the  brackets  to  the  car  in  such  a  way  that  they  would  be 
inaccessible  to  the  thief  when  the  door  was  closed.  It  had  been  cus- 
tomary to  make  this  attachment  by  three  screws  or  bolts,  the  central 
one  being  at  and  somewhat  below  the  middle  of  the  horizontal  length 
of  the  bracket ;  and  all  of  them  had  their  heads  exposed. 

Hill's  method,  as  disclosed  by  his  patent,  was  to  use  a  lag  screw, 
having  a  square  head,  at  the  middle  of  the  length  of  the  bracket,  and 
countersink  it  in  the  outer  surface  of  the  bracket,  either  by  forming  a 
square  recess  in  the  casting  of  only  a  sufficient  size  and  depth  to  re- 
ceive the  square  head  of  the  lag  screw,  or  by  raising  two  parallel 
projections  on  the  casting,  one  on  each  of  the  two  sides  of  the  hole  for 
the  screw  and  far  enough  apart  to  take  in  the  head  of  the  screw.  In 
either  case,  the  bracket  and  the  screw  were  not  rotatable  upon  each 
other  when  the  head  of  the  latter  was  sunk  in  the  recess  of  the  former 
provided  for  it ;  nor  could  the  screw  be  turned  by  any  other  means  than 
by  turning  the  bracket,  and  this  could  not  be  done  when  the  door  was 
closed,  because  the  horizontal  extension  of  the  bracket  would  be  under 
the  door.  The  two  outside  screws  might  be  taken  out,  and  still  the 
bracket  be  held  fast  by  the  middle  screw  and  the  bottom  of  the  door. 
But  when  the  door  stands  open,  and  the  end  screws  are  removed,  the 
central  lag  screw  may  be  turned  out  by  revolving  the  bracket  until  the 
head  of  the  screw  rises  out  of  the  recess,  when  it  may  be  seized  by  a 
wrench.  The  bracket  is  attached  by  turning  in  the  centrJil  lag  screw  un- 
til its  head,  is  engaged  in  the  recess  of  the  bracket,  or  driving  it  in, 
w^hereupon  the  process  is  finished  by  revolving  the  bracket  until  the 
latter  is  brought  up  to  the  side  of  the  car,  and  thereupon  turning  in  the 
end  screws.    All  this,  of  course,  while  the  door  is  standing  open.    Then 
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all  IS  ready  for  sHding-it  to  its  closed  position.  The  whole  organization 
is  illustrated  by  figures  2  and  4  of  the  drawings  which  are  here  in- 
serted. 


The  claims  are  as  follows : 

1.  The  combination,  with  a  sliding  door,  of  a  bracket  and  an  attaching  screw 
or  bolt  having  nonrotative  engagement  with  the  bracket;  said  bracket  having 
movable  contact  with  a  part  of  the  structure  in  such  manner  as  to  prevent 
rotation  of  the  bracket,  substantially  as  set  forth. 

2.  The  combination,  with  a  sliding  door,  of  a  guide  bracket  engaged  and 
held  against  rotation  by  the  door  and  a  retaining  screw  or  bolt  having  non- 
rotn table  engagement  with  the  bracket,  substantially  as  and  for  the  purpose 
described. 

We  think  there  is  sufficient  ingenuity  in  this  to  justify  a  patent,  unless 
the  device  had  been  anticipated ;   and  this  is  the  next  question  to  be 
considered.    The  earlier  patent  to  Eubank  disclosed  one  way  by  which 
the  same  result  could  be  accomplished ;  that  is,  so  attaching  the  bracket 
that  its  fastening  was  inaccessible  when  the  door  was  dosed.     It  ap- 
pears to  have  been  the  first  one  to  have  accomplished  this  object.    For 
this  reason  it  embraced  a  wider  range  of  equivalents  than  if  it  had 
followed  other  inventions  attaining  the  same  result.     Nevertheless, 
Eubank  could  not  usurp  the  whole  field,  but  would  subject  all  other 
devices  for  attaining  the  same  result  by  employing  the  same  or  sub- 
stantially equivalent  means.     To  be  substantially  equivalent  means, 
they  must  perform  the  same  office  by  a  similar  organization  and  mode 
of  operation.    Given  the  problem  of  making  inaccessible  the  means  of 
attaching  the  bracket,  he  adopted  this  method  of  organization:    He 
prepared  the  place  for  inserting  his  fastening  by  boring  a  hole  into  the 
side  of  the  car,  and  on  two  opposite  sides  of  the  hole  made  slpts  ex- 
tending to  the  bottom  of  the  hole.    Then  on  the  inner  side  of  the  brack- 
et he  erected  a  stud,  having  flanges  or  projections  on  the  further  end 
adapted  to  fit  the  slots  at  the  sides  of  the  hole  in  the  side  of  the  car. 
These  flanges  had  a  narrow  beveled  edge  on  one  side.     In  order  to 
effect  the  attachment,  the  stud  on  the  bracket  was  pressed  into  the 
hole;   the  flanges  on  the  further  end  of  the  stud  passing 'in  through 
the  slots  at  the  sides  of  the  hole.    Then,  when  the  stud  had  reached 
the  bottom  of  the  hole,  he  turned  the  bracket  a  quarter  way  around. 
The  flanges  on  the  stud,  passing  out  of  the  slots,  entered  the  wood  of 
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the  car  sill ;  the  operation  ending  when  each  of  the  flanges  was  a 
quarter  way  around  a  circle.  The  bracket  was  in  its  place  and  an- 
chored to  the  side  of  the  car,  and  when  the  door  was  closed  the  bracket 
was  immovable,  and  was  held  so  in  precisely  the  same  way  as  in  Hill's 
patent.  Supplementing  this  description  with  figures  3  and  4  of  the 
drawings  of  Eubank,  which  we  here  insert,  we  presume  no  difficulty 
will  be  found  in  understanding  the  patent. 


^-Vs,.  ZSb.=l'3:. 


In  the  Eubank  patent,  the  stud  was  integral  with  the  bracket,  and  so 
was  not  rotatable  upon  it.  In  Hill's  patent  the  bracket  and  the  screw 
were  not  rotatable  upon  each  other.  They  were  in  two  parts;  but  in 
their  application  and  effect,  when  applied,  they  performed  the  same  of- 
fice and  by  the  same  mode  of  operation.  There  was  no  invention  in 
making  two  parts  or  two  pieces  of  the  integral  member  asemployed 
by  Eubank.  Bundy  Mfg.  Co.  v.  Detroit  Time  Register  Co.,  94  Fed. 
524,  36  C.  C.  A.  375 ;  D'Arcy  v.  Staples  &  Hanford  Co.,  ICl  Fed.  733, 
and  the  cases  cited  at  page  742,  88  C.  C.  A.  606.  The  threads  of  the 
screws  of  Hill's  patent  performed  the  same  office  as  the  flanges  on 
the  stud  of  the  Eubank  patent,  and  are  in  substance  a  multiplication  of 
those  flanges.  Thus  the  stud  with  its  flanges  are  in  principle  the 
equivalent  with  the  stem  of  the  lag  screw  and  its  threads,  and  in  com- 
bination with  the  bracket  make  the  same  or  an  equivalent  organization. 
In  both  inventions  the  same  result  was  accomplished.  Slight  differ- 
ences no  doubt  exist,  as  must  always  exist  where  one  device  is  not  a 
mere  copy  of  another.  There  is  more  similarity  between  these  two 
forms  than  there  is  between  the  combination  of  Hill's  patent  and  that 
of  the  defendants  which  is  alleged  to  infringe  it.  It  seems  to  us  that 
the  Hill  device  was  an  infringement  of  Eubank's,  and,  if  it  was  so,  the 
latter  was  an  anticipation  of  Hill's. 

Having  reached  this  conclusion  it  is  unnecessary  to  consider  the 
structure  of  the  bracket  in  prior  use  on  the  Louisville  &  Nashville 
Railroad,  which  we  regard  as  more  remote  than  Eubank's  patent,  or 
the  question  of  infringement. 

The  judpnent  must  be  affirmed,  with  costs. 
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(173  Fed.  85a) 

ST.  LOUIS  &  S.  F.  R.  CO.  T.  SUMMERS  ©t  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  11,  1909.) 

No.  2,982.  1 

1.  Railroads  (8  338*)— Injury  to  Persons  at  Crossings— Grounds  of  Lia-  » 

BILITY. 

The  rule  is  well  settled  that,  notwithstanding  such  contributory  negli- 
gence of  a  traveler  in  crossing  railroad  tracks  as  will  preclude  recovery 
for  any  primary  negligence  of  the  railroad  company  In  operating  its  trains 
so  as  to  cause  his  injury,  he  may  still  recover  If,  after  actually  discovering 
that  he  was  in  imminent  peril,  the  railroad  company  by  the  exercise  of 
ordinary  care  could  have  prevented  his  injury  and  failed  to  do  so;  but 
in  such  case  some  new  act  of  negligence  must  arise  to  create  the  cause  of 
action,  and  must  be  established  by  proof,  unaided  by  the  former  acts, 
which  have  been  excused  by  the  traveler's  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads^  Cent  Dig.  §|  1090-1099 ;  Dec. 
Dig.  S  SSS,*] 

2.  Railroads  (J  320*)— Accidents  at  Crossings— Negligence. 

The  fact  alone  that  those  in  charge  of  a  railroad  train  observe  a  person 
driving  with  a  team  toward  a  crossing  ahead  of  the  train  is  not  sufficient 
to  apprise  them  that  he  Is  in  danger,  or  to  charge  them  with  negligence  for 
not  stopping  the  train;  but  they  have  the  right  to  presume  that  the 
traveler  will  stop  before  reaching  the  crossing,  as  the  law  requires. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  {  lOlG ;  Dec  Dig. 
S  320.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma. 

Action  by  Alfred  Summers,  special  administrator  of  the  estate  of 
Hattie  Magar,  deceased,  and  others,  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed.  • 

A  passenger  train,  operated  by  the  defendant  company  and  running  east- 
wardly  at  a  rate  of  speed  variously  estimated  at  10,  15,  25,  and  30  miles  an 
hour  through  the  town  of  Ada,  In  the  Indian  Territory,  came  Into  collision  at 
a  street  crossing  with  a  team  driven  by  David  Magar,  and  he  was  killed.    His 
widow  and  minor  children  instituted  this  suit  to  recover  damages.     They 
charged  In  their  complaint  that  the  railroad  company  was  negligent  in  oper- 
ating Its  train  at  an  excessive  rate  of  speed,  in  violating  a  speed  ordinance  of 
the  town,  In  falling  to  keep  a  proper  lookout,  In  falling  to  stop  the  train  before 
it  reached  the  crossing,  and  that  as  a  result  of  these  acts  of  negligence  Magar 
lost  his  life  and  they  were  damaged.    The  defendant  denied  the  acts  of  negli- 
gence, and  pleaded  contributory  negligence  as  its  defense.     In  the  course  oT 
the  trial  It  became  manifest  that  the  plea  of  contributory  negligence  had  been 
sustained,  and  the  trial  court  so  Instructed  the  jury,  but  submitted  the  canse 
on  the  sole  issue  whether,  notwithstanding  the  contributory  negligence  of  Ma- 
gar, the  railroad  company  might,  after  discovering  his  peril,  by  the  exercise  of 
ordinary  care,  have  avoided  a  collision  and  prevented  the  death.    Defendant: 
at  the  close  of  the  plaintiffs*  evidence  moved  for  an  instructed  verdict  in  its 
favor,  on  the  ground  that  there  was  no  substantial  evidence  to  support  a  ver- 
dict for  plaintiffs  on  this  issue.    This  motion  was  denied.    Defendant  reserved 
proper  exceptions  to  the  ruling  and  declined  to  offer  any  testimony  in  Its  be- 
half.   A  verdict  and  Judgment  In  favor  of  plaintiffs  followed,  and  defendRnt; 
now  prosecutes  error. 
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E.  T.  Miller  (W.  F.  Evans,  on  the  brief),  for  plaintiff  in  error. 
Clinton  A.  Galbraith,  Tom  D.  McKeown,  and  A.  C.  Cruce,  for  de- 
fendant in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  CARLAND,  Dis- 
trict Judge. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
facts,  we  think,  show  that  the  trial  court  was  right  in  holding  that  the 
decedent  was  guilty  of  such  contributory  negligence  as  precluded 
plaintiffs'  recovery  by  reason  of  any  of  the  primary  acts  of  negligence 
complained  of,  even  if  they  were  established,  and  no  complaint  is 
made  of  that  ruling  by  plaintiff. 

This  leaves  for  our  consideration  the  sole  question  whether  there 
was  any  evidence  to  support  the  finding  necessarily  made  by  the  jury 
that  defendant  railroad  company  could,  by  the  exercise  of  ordinary 
care,  after  discovering  that  the  decedent  was  in  a  situation  of  peril  and 
danger,  have  avoided  injuring  him.  The  rule  is  well  settled  that,  not- 
withstanding such  contributory  negligence  of  a  traveler  in  crossing  a 
railroad  track  as  precludes  recovery  for  the  primary  negligence  of 
the  railroad  company  in  operating  its  train  so  as  to  bring  about  a  colli- 
sion with  him,  yet  another  and  different  cause  of  action  arises  in 
favor  of  the  traveler  if  for  any  reason  he  is  exposed  to  imminent  peril 
and  danger,  and  the  railroad  company,  after  actually  discovering  that 
condition,  could,  by  the  exercise  of  ordinary  care,  have  stopped  its 
train,  or  otherwise  have  avoided  injuring  him,  and  failed  to  do  so. 
Chunn  v.  City  &  Suburban  Railway,  207  U.  S.  302,  28  Sup.  Ct.  C3, 
52  L.  Ed.  219;  Denver  City  Tramway  Co.  v.  Cobb,  164  Fed.  41,  90 
C.  C.  A.  459.  But  in  the  application  of  this  rule  care  must  be  taken 
to  avoid  undermining  the  rule  of  contributory  negligence.  Such  neg- 
ligence of  the  traveler  in  law  fully  exonerates  the  railroad  company 
from  the  consequences  of  its  original  negligence,  and  some  new  and 
subsequent  act  of  negligence  must  arise  to  create  a  cause  of  action ; 
and  this  new  or  secondary  act  must  be  established  by  proof,  unaided 
by  the  former  acts,  which  have  been  excused  by  the  traveler's  contribu- 
tory negligence. 

Let  us  therefore  inquire  whether  the  servants  of  the  railroad  compa- 
ny had  actual  knowledge  of  the  peril  of  the  decedent,  and  whether  with 
that  knowledge  they  exercised  reasonable  care  to  avoid  injuring  him. 
The  decedent,  at  the  time  he  was  killed,  was  engaged  in  hauling  freight 
at  or  near  the  depot  in  Ada.  He  was  driving  a  two-horse  team  south- 
wardly along  Townsend  avenue,  had  just  driven  across  one  track, 
called  the  "mill  track,"  157  feet  north  of  the  main  track,  and  an- 
other track,  called  the  "house  track,"  50  feet  north  of  the  main  track ; 
and,  as  his  horses  reached  the  main  track,  an  east-bound  passenger 
train  struck  them,  and  he  was  thrown  from  his  wagon,  receiving  in- 
juries from  which  he  died.  There  were  five  witnesses  to  the  accident. 
Four  of  them  stated  that  the  decedent  drove  his  freight  wagon  slowly 
across  the  mill  track  and  house  track,  and  towards  the  main  track, 
looking  generally  in  a  southern  or  southeastern  direction  towards  a 
switch  engine,  which  was  standing  still  on  a  switch  track  running  south 
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and  parallel  with  the  main  track.  One  witness  stated  that  Magfar  was 
trying  to  hold  his  horses  down,  which,  he  says,  were  "kind  of  fright- 
ened" at  the  engine  over  on  the  switch  track ;  but,  when  pressed  to  tell 
what  Magar  did,  said : 

**I  disremember  exactly,  only  he  kind  of  made  a  haul  like  this  (indicating) 
on  his  lines.*' 

This  evidence,  and  such  evidence  as  this,  is  too  vague  and  uncertain, 
especially  when  taken  with  that  of  the  four  other  witnesses  to  the  acci- 
dent, which  give  no  such  account,  to  establish  any  state  of  peril  on  the 
part  of  Magar  which  would  be  reasonably  observable  by  the  engineer 
in  charge  of  the  train. 

But  it  is  argued  that  the  engineer  sounded  three  or  four  -short  whis- 
tles when  between  300  and  350  feet  of  the  crossing,  and  that  a  man  on 
the  side  of  the  engine  usually  occupied  by  the  fireman  was  seen,  at  some 
undisclosed  distance  from  the  crossing,  to  wave  his  hand  out  of  the 
window.  These  facts,  together  with  the  fact  that  the  engineer  could 
have  seen  the  crossing,  and  have  seen  Magar  approaching,  a  sufficient 
time  to  enable  him  to  stop  his  train  before  reaching  the  crossing,  are 
relied  on  as  proof  of  actual  knowledge  and  appreciation  of  Magar's 
danger  by  the  engineer ;  but  they  are  clearly  insufficient  for  that  pur- 
pose. There  is  no  showing  why  the  short  whistles  were  sounded,  and 
certainly  none  that  they  were  sounded  because  of  Magar's  danger. 
Common  experience  suggests  that  they  were  most  likely  the  usual  and 
customary  signals  given  by  engineers  in  charge  of  railroad  trains  at 
the  approach  of  crossings.  The  waving  of  the  hand  from  the  fireman's 
window  might  have  been  for  many  purposes  other  than  a  recognition 
of  Magar's  danger.  It  may  be  that  the  engineer  might  have  seen, 
and  should  be  presumed  to  have  seen,  Magar  approaching  the  main 
track;  but  this  would  constitute  no  evidence  that  his  peril  was  ap- 
preciated. Common  observation  and  experience  teach  that  men  en- 
gaged in  hauling  freight  about  railroad  stations  frequently  approach 
close  to  the  tracks  with  their  teams  and  stand  there  while  trains  pass 
near  them.  Engineers  in  charge  of  trains  must  be  presumed  to  be 
familiar  with  this  practice,  and  to  operate  their  trains  in  the  light  of  it. 
It  would  constitute  a  serious  embarrassment  to  traffic,  if  engineers 
should  be  required  to  stop  or  slow  up  upon  seeing  the  approach  of  a 
wagon  to  the  tracks.  They  have  a  right  to  presume  that  the  drivers 
will  observe  the  precaution  which  the  law  imposes  upon  them  as  a  duty, 
and  keep  off  the  tracks  on  the  approach  of  trains. 

In  the  recent  case  of  Illinois  Cent.  R.  Co.  v.  Ackerman,  144  Fed.  959, 
76  C.  C.  A.  13,  we  had  before  us  a  case  similar  to  this.  We  there  held 
that  the  men  in  charge  of  a  train  were  not  obliged  to  anticipate  the 
negligence  of  a  traveler.    We  said : 

*'They  could  very  well  hare  assumed  either  that  he  [the  traveler]  knew  of 
the  approach  of  the  cars  and  intended  to  stop  at  the  customary  safe  distance, 
or  that  he  would  look  when  near  the  track  and  then  stop  before  going  upon  it" 

That  case  controls  this. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial  in  harmony  with  the  views  herein  expressed.    It  is  so  ordered. 
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a73  Ve6.  915.) 

ILLINOIS  CENT.  R.  CO.  T.  NELSON. 

(Orcult  Court  of  Appeals,  Eighth  Circuit    October  25,  1909.) 

No.  2,902. 

1.  Railroads    (J   338*)  —  Accidents   at  Crossings  —  Contbibutobt   Neglt- 

GENCE  — Injury    Avoidable    Notwithstanding    Contributory    Negli- 
gence. 

Under  the  rule  that  a  railroad  company  may  be  liable  for  the  Injury  of 
a  person  at  a  crossing,  notwithstanding  his  contributory  negligence,  if 
after  actually  discovering  his  peril  the  servants  of  the  company  could  by 
the  exercise  of  ordinary  care  have  avoided  his  injury,  but  failed  to  do  so. 
the  company  cannot  be  held  liable  if  such  failure  resulted  from  a  defect 
in  appliances  of  the  train,  which  existed  previously,  and  which  made  it 
Impossible  to  stop  the  train  in  time,  notwithstanding  the  efforts  of  the 
trainmen. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  {S  109C-1090 ;  Dec. 
Dig.  S  338.»] 

2.  Railroads  (J  338*)— Accidents  at  Crossings— Contributory  Negligence 

—Injury  Avoidable  Notwithstanding. 

Plaintiff*8  Intestate  negligently  waliced  upon  a  railroad  crossing  im- 
mediately in  front  of  a  freight  train,  which  was  being  baclced  toward  the 
crossing  at  a  speed  of  four  or  five  miles  an  hour,  and  was  Imoclced  down 
between  the  rails,  and  two  or  three  cars  passed  over  him,  causing  his 
death.  It  was  claimed  by  plaintiff  that  he  was  not  liilled  until  strucli  by 
the  second  car,  and  that  the  train  could  have  been  stopped  before  such 
car  reached  him  by  the  exercise  of  proper  care  after  his  danger  was  dis- 
covered; but  the  evidence  left  both  of  such  questions  In  doubt.  It  was 
further  shown  that,  as  soon  as  the  brnkemen  on  the  cars  saw  that  de- 
ceased was  al)out  to  step  upon  the  traclc,  they  shouted  warnings  to  him. 
and  also  signaled  the  engineer,  and  that  as  soon  as  the  latter  saw  the 
signals  he  did  everything  possible  to  stop  the  train ;  but  he  was  not  cer- 
tain that  he  saw  the  first  signal,  nor  was  it  certain  that  the  failure  to 
stop  within  a  shorter  distance  was  not  due  to  defective  bralce  appliances. 
Held,  that  such  evidence  did  not  warrant  a  recovery  against  the  com- 
pany ;  the  negligence  of  deceased  being  conceded. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  S  1099 ;  Dec.  Dig. 
i  338.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Action  by  Benjamin  Nelson,  administrator  of  the  estate  of  Henry 
C.  Miller,  deceased,  against  the  Illinois  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Reversed. 

William  Baird  (W.  S.  Kenyon,  Thomas  D.  Healy,  and  J.  M.  Dickin- 
son, on  the  brief),  for  plaintiff  in  error. 

Francis  S.  Howell  (Albert  W.  Jefferis,  on  the  brief),  for  defendant 
in  error. 

Before  HOOK,  Circuit  Judge,  and  RINER  and  AMIDON,  District 
Judges. 

HOOK,  Circuit  Judge.  This  writ  of  error  assails  a  judgment  ob- 
tained by  the  administrator  against  the  railroad  company  for  negli- 
gently causing  the  death  of  Henry  C.  Miller.  About  11  o'clock  in 
the  forenoon  of  a  bright,  clear  day  the  deceased,  who  was  44  years  of 
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age,  in  the  full  possession  of  his  faculties,  and  familiar  with  the  locali-  ] 

ty,  with  no  obstacle  to  his  view  of  an  approaching  train,  walked  di-  ! 

rectly  in  front  of  it,  and  was  run  over  and  killed.  It  is  not  import- 
ant whether  the  company  was  negligent  in  the  first  instance.  The 
contributory  negHgence  of  the  deceased  was  admitted  in  the  petition, 
and  the  plaintiff,  his  representative,  relied  for  recovery  upon  what  is 
sometimes  termed  the  "last  chance  rule/'  In  the  case  of  St.  L.  &  S. 
F.  R.  Co.  V.  Summers  (decided  at  this  term)  173  Fed.  358,  97  C.  C.  A. 
328,  Judge  Adams,  speaking  for  the  court,  said: 

"The  rule  is  well  settled  that,  notwithstanding  such  contributory  negligence 
of  a  traveler  in  crossing  a  railroad  track  as  precludes  recovery  for  the  primary 
negligence  of  the  railroad  company  in  operating  its  train  so  as  to  bring  al)out 
a  collision  with  him,  yet  another  and  different  cause  of  action  arises  in  favor 
of  the  traveler  if  for  any  reason  he  is  exposed  to  imminent  peril  and  danger, 
and  the  railroad  company,  after  actually  discovering  that  condition,  could  by 
the  exercise  of  ordinary  care  have  stopi)ed  its  train,  or  otherwise  have  avoided 
injuring  him,  and  failed  to  do  so.  Chunn  v.  City  &  Suburban  Railway,  207  U. 
S.  302,  28  Sup.  Gt.  (53,  52  L.  Ed.  219;  Denver  City  Tramway  Co.  v.  Cobb,  90 
C.  C.  A.  459,  104  Fed.  41.  But  in  the  application  of  this  rule  care  must  be 
taken  to  avoid  undermining  the  rule  of  contributory  negligence.  Such  negli- 
gence of  the  traveler,  in  law,  fully  exonerates  the  railroad  company  from  the 
consequences  of  its  original  negligence,  and  some  new  and  subsequent  act  of 
negligence  must  arise  to  create  a  cause  of  action ;  and  this  new  or  secondary 
act  must  be  established  by  proof  unaided  by  the  former  acts,  which  have  been 
excused  by  the  traveler's  contributory  negligence.  Let  us,  therefore,  inquire 
whether  the  servants  of  the  railroad  company  had  actual  knowledge  of  the 
peril  of  the  decedent,  and  whether  with  that  knowledge  it  exercised  reasonable 
care  to  avoid  injuring  hlmV" 

To  bring  his  case  within  this  rule  of  law,  the  plaintiff  introduced 
witnesses  who  testified  to  the  following  facts:  The  train  was  com- 
posed of  16  freight  cars,  of  which  9  were  loaded  and  7  empty.  Seven 
were  equipped  with  air  brakes,  and  9  not.  They  were  being  backed 
southward  towards  a  street  crossing  at  a  speed  of  4  or  5  miles  an  hour ; 
the  engine  being  at  the  north  end.  The  deceased  was  walking  west- 
ward towards  the  crossing  upon  the  north  side  of  the  street;  but  his 
intention  to  cross  the  track  in  front  of  the  cars  was  not  discovered 
until  too  late.  He  was  knocked  prostrate  between  the  rails,  and  was 
finally  taken  out  70  feet  or  so  further  south,  and  from  under  either 
the  second  or  the  third  car,  according  to  which  of  conflicting  accounts 
is  true.  When  it  became  apparent  deceased  was  about  to  go  upon  the 
track,  the  brakemen  on  the  cars  hallooed  and  whistled  to  warn  him, 
and  then  gave  and  repeated  emergency  signals.  The  engineer,  with  all 
possible  speed  after  he  received  the  signals,  shut  off  steam,  reversed  the 
engine,  applied  the  air,  and  let  sand  upon  the  rails.  He  said  he  did 
everything  possible,  and  stopped  as  quickly  as  he  could.  The  engine 
and  its  appliances  were  in  good  order.  Witnesses  testified  for  the 
plaintiff  that  under  the  conditions  which  were  described  the  train  could 
have  been  stopped  within  from  12  to  20  feet;  whereas,  it  actually  ran 
more  than  100  feet  after  the  collision.  Deceased,  when  first  struck, 
was  knocked  4  or  5  feet,  and  fell  between  and  parallel  with  the  rails, 
with  his  head  to  the  south.  He  lay  face  downward  in  that  position 
until  the  first  car  had  passed  over  him,  and  was  then  picked  up  and 
rolled  by  the  trucks  of  the  second,  and  also  by  those  of  the  third,  ac- 
cording to  some  witnesses,  and  was  mutilated  by  the  wheels. 
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As  the  verdict  was  for  the  plaintiff,  the  case  is  stated  as  above  from 
his  standpoint.  It  should  be  added  that  the  engineer,  who  was  intro- 
duced as  a  witness  for  the  plaintiff,  testified  that  he  had  just  been  en- 
gaged in  some  other  duty  about  the  engine,  and  did  not  know  whether 
he  received  the  first  emergency  signal.  Witnesses  for  the  company 
said  that  after  the  receipt  of  the  signal  a  stop  in  three  car  lengths  would 
have  been  a  very  good  one.  The  only  evidence  of  negligence  after  the 
discovery  of  the  danger  of  deceased  was  the  bare  fact  that  the  train 
ran  further  than  the  distance  within  which  plaintiff's  witnesses  said 
it  could  have  been  stopped,  and  it  is  claimed  that  the  fatal  injuries 
were  inflicted,  not  by  the  collision  with  the  first  car,  but  by  the  trucks 
and  wheels  of  the  car  or  cars  which  followed  it.  But  the  running  of 
the  train  beyond  the  shorter  distance  must  not  only  Have  been  the 
cause  of  the  fatal  injuries,  but  must  have  resulted  from  some  negli- 
gent act  or  omission  after  the  dangerous  position  of  deceased  was  dis- 
covered.   Counsel  for  plaintiff  appreciate  this,  and  say: 

"We  do  not  want  the  court  to  get  the  notion  that  we  contend,  had  the  death 
of  Miller  resulted  from  the  Impact  itself,  or  from  the  fall  which  It  caused, 
the  railroad  company  would  be  liable,  provided  he  was  guilty  of  negligence  in 
coming  into  a  collision." 

As  already  stated,  the  petition  disclosed  his  negligence.  The  evi- 
dence also  showed  it  beyond  question.  After  it  became  apparent  de- 
ceased was  in  danger,  the  brakemen  promptly  gave  such  signals  as 
were  within  their  power,  and  no  charge  of  negligence  can  justly  be 
made  against  them.  But,  though  they  discovered  the  danger,  they 
could  not  stop  the  train.  All  they  could  do  was  to  give  the  signals. 
It  is  not  suggested  that  the  application  of  hand  brakes  would  have  been 
of  any  avail.  So  we  must  look  to  the  engineer  for  the  negligence 
within  the*rule.  It  does  not  follow  from  the  mere  fact  that  the  train 
moved  the  distance  it  did  after  the  brakemen  discovered  the  danger. 
Their  duty  being  performed,  their  knowledge  was  no  more  effectual 
in  preventing  the  accident  than  would  have  been  that  of  a  flagman  at 
the  crossing.  The  movement  of  the  train  was  consistent  with  the  un- 
disputed testimony  of  the  engineer  that  hehad  been  engaged  upon  some 
other  duty  about  the  engine  and  did  not  know  he  got  the  first  signal 
of  the  brakemen,  but  that  when  he  did  get  it  he  acted  promptly  and 
did  all  he  could.  It  should  be  borne  in  mind  in  this  connection  that, 
even  at  the  slow  speed  it  is  said  the  train  was  running,  it  moved  a 
car  length  in  a  few  seconds,  and  brought  the  trucks  of  the  second  car 
upon  the  deceased. 

Again,  the  testimony  produced  by  the  plaintiff  as  to  the  condition 
of  the  appliances  related  to  those  of  the  engine,  not  to  the  air  brakes 
on  the  cars,  and  the  failure  to  stop  within  the  short  distance  may  have 
been  due  to  a  defective  condition  and  operation  of  the  latter,  for  aught 
the  evidence  showed.  If  so,  that  would  not  bring  the  case  within  the 
rule.  A  defect  in  mechanical  appliances,  existing  before  and  continuing 
until  after  the  injury,  not  susceptible  of  being  rectified  after  the  discov- 
ery of  the  danger  carelessly  incurred  and  before  the  injury  is  done,  is 
not  supervening  negligence  within  the  rule  invoked.  Were  it  other- 
wise, negligence  on  the  part  of  others  would  have  to  be  anticipated 
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and  provided  for  in  adopting  precautions  to  prevent  accidents;  but 
that  is  not  in  the  measure  of  one's  duty. 

We  should  further  say  that,  giving  the  fullest  credence  to  the  un- 
usually minute  description  of  what  happened  to  deceased  while  under 
the  cars,  it  closely  approaches  mere  conjecture  that  he  was  not  fatal- 
ly injured  before  the  second  car  reached  him.  We  think  defendant's 
motion  for  a  directed  verdict  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(173  Fed.  22.) 

NATIONAL  CASH  REGISTER  CO.  Y.    SALIJNG.f 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  4,  1900.) 

No.  1,652. 

1.  Appeal  and  Error  (§  702*)— Scope  of  Review— Requests  to  Charge— Rec- 

ord—Instructions  Given. 

The  refusal  of  requests  to  charge  cannot  be  reviewed  on  a  writ  of  er- 
ror, where  the  blU  of  exceptions  does  not  contain  the  entire  charge  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  2938; 
Dec.  Dig.  S  702.*] 

2.  Libel  and  Slander  (f  50%*)  —  Privileged  Communications  — Writings 

Unnecessarily  Defamatory. 

The  rule  that  communications  by  one  having  an  interest  to  one  having 
an  equal  interest  are  privileged,  if  made  in  good  faith  and  without  malice, 
does  not  protect  against  a  communication  which  is  unnecessarily  defama- 
tory. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  138- 
140;  Dec.  Dig.  i  50^2^] 

3.  Libel  and  Slander  (§  45*)— False  Statements— Privilege. 

Where  plaintiff  had  resigned  his  position,  and  his  resignation  had  been 
accepted,  and  his  employment  terminated,  several  days  before  the  writing 
of  the  letter  which  purported  to  discharge  him,  a  communication  to  de- 
fendant's agent,  reciting  that  plaintiff  had  been  discharged  from  his  em- 
ployment for  cause,  that  defendant  would  not  again  give  him  a  position 
under  any  clrcumstHnces,  and  that  he  was  "a  dirty  dog  and  a  traitor," 
known  by  the  writer  to  be  false,  and  intended  to  prevent  plaintlff*B  success 
in  his  endeavor  to  go  into  business  for  himself,  was  not  privileged.^ 

4.  Libel  and  Slander  (§  34»)— Privileged  Subjec?t— Privileged  Communica- 

tion. 

In  the  law  of  libel,  the  subject  may  be  privileged,  while  the  communi- 
cation may  not. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §  113; 
Dec.  Dig.  §  34.*J 

5.  Libel  and  Slander  ({  123*)— Privileged  Communication— Question  for 

Jury. 

Where  there  is  uncertainty  whether  the  facts  which  give  an  alleged 
libelous  communication  a  privileged  character  have  been  established  by 
proof,  it  is  not  error  to  submit  such  question  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  S  362; 
Dec.  Dig.  {  123.  •] 

6.  Libel  and  Slander  (§  124*)— Instructions— Presumptions  and  Burden 

OF  Proof. 

Where  a  communication  was  false,  known  by  the  writer  to  be  so,  and 
was  too  defamatory  to  be  privileged,  an  instruction  defining  **prlma  facie" 

1  See  note  at  end  of  case. 

t  Rehearing  denied. 
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to  be  that  the  law  assumes  the  communication  was  false  and  unprlTlleged, 
that  the  presumptions  were  disputable,  and  that  defendant  was  allowed, 
where  the  falsity  and  unprivileged  character  of  the  publication  was  specif- 
ically denied,  to  establish  both  by  proof,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §  307; 
Dec.  Dig.  §  124.*] 

7.  Libel  and  Slandeb  (§  101*)— Pbivilege— Bubden  of  Pboof. 
The  burden  of  proof  of  privilege  is  on  the  defendant. 
[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  {  279; 
Dec.  Dig.  S  101.»J 

8w  Libel  and  Slandeb  (J.  112»)— Malice— Evidence. 

Where  defendant  wrote  a  letter  concerning  plaintiff,  falsely  stating  that 
he  had  been  discharged  for  cause,  that  he  was  **a  dirty  dog  and  a  trai- 
tor," and  one  whom  defendant  would  not  give  a  position  to  under  any 
circumstances,  and  the  writer  of  the  letter,  in  an  action  for  slander,  testi- 
fied that  it  was  part  of  his  business  to  lools  out  for  people  going  into  busi- 
ness in  opposition  to  defendant,  and  that  he  had  heard  that  plaintiff  was 
about  to  go  into  business  for  himself,  and  wrote  the  letter  "to  nip  plain- 
tiff's proposition  in  the  bud."  such  facts  were  sufficient  to  prove  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {  329; 
Dec.  Dig.  §  112.»] 

9.  Libel  and  Slandeb  (J  50*)— Qualified  Pbivilege— Good  Faith. 

A  libelous  communication  is  not  qualifiedly  privileged,  unless  made  in 
good  faith,  with  the  honest  belief  that  it  is  true. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  §  149; 
Dec.  Dig.  §  50.*] 

10.  Libbl  and  Slandeb  (§  123*)— Good  Faith— Question  fob  Juby. 

Whether  a  libelous  communication  was  made  in  good  faith  Is  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §  302; 
Dec.  Dig.  §  123.»1 

IL  Libel  and  Slandeb  (§  5*)— Malice— Pboof. 

In  an  action  for  libel,  malice  may  be  inferred  from  the  fact  that  the 
defamatory  communication  was  false,  and  known  to  be  so  by  him  who 
uttered  it 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §  278; 
Dec.  Dig.  §  5.»] 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  South- 
ern District  of  California. 

Action  by  C.  Z.  Sailing  against  the  National  Cash  Register  Compa- 
ny.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

In  May,  1904,  the  defendant  In  error  entered  into  the  employment  of  the 
plaintiff  in  error  as  a  traveling  salesman  within  the  state  of  California,  and 
continued  in  such  employment  until  April  21,  1900.  The  plaintiff  in  error,  a 
corporation  of  the  state  of  Ohio,  had  its  principal  place  of  business  in  the 
city  of  Dayton,  and  F.  L.  Ditzler  was  general  manager  of  all  its  American 
agencies  for  the  sale  of  its  'goods,  and  N.  F.  Thomas  was  general  manager,  un- 
der his  direction,  of  the  business  of  said  corporation  in  the  state  of  California, 
and  had  general  charge  and  control  and  direction  of  all  such  business  in  that 
state.  Including  the  authority  to  hire  and  discharge  employ^.  On  April  11, 
1906,  the  defendant  in  error  sent  to  the  plaintiff  in  error  at  its  home  office  in 
Dayton  his  resignation  as  an  employ^.  On  April  10th  Ditzler,  in  his  official 
capacity  as  manager,  telegraphed  to  the  defendant  in  error,  accepting  his  res- 
ignation, to  take  effect  April  21, 1906,  and  on  the  same  day  wrote  him  a  friend- 
ly letter,  acknowledging  ai^reciation  of  his  honesty  and  candor  in  stating  his 
true  reasons  for  resigning,  and  expressing  "best  wishes"  for  his  success  in 
whatever  line  of  work  he  might  engage.    On  April  21,  1906,  said  contract  of 
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employment  ended.  About  this  time  Thomas  learned  that  the  defendant  In  er- 
ror was  about  to  enter  into  the  business  of  selling  secondhand  cash  registers 
at  Los  Angeles.  On  April  26,  1906,  he  wrote  the  plaintiff  in  error  as  follows: 
"Exercising  our  option  as  per  our  contract  with  you,  I  hereby  cancel  your  con- 
tract with  the  National  Cash  Register  Company,  to  take  effect  immediately. 
I  have  advised  the  sales  department  of  my  action.  While  you  have  been  in 
our  employ,  and  while  accepting  our  salary,  you  have  been  devoting  your  time 
to  other  work,  and  in  many  other  ways  doing  things  that  warrant  me  in  the 
action  taken  herein.*'  On  or  about  May  2,  1906,  the  plaintiff  in  error  Issued, 
published,  and  distributed  to  its  agents  throughout  the  United  States  and  Can- 
ada a  circular  letter  containing  the  following:  "The  company  has  been  obliged 
to  terminate  the  employment  of  Mr.  C.  Z.  Sailing  for  cause.  We  must  abso- 
lutely forbid  Mr.  Sailing  from  being  received  in  any  of  our  oflSces.'*  On  July 
=6,  1909,  Thomas  wrote  to  E.  B.  Wilson,  who  represented  and  acted  for  the 
plaintiff  in  error  as  its  agent  and  had  charge  of  its  office  and  business  in  Los 
Angeles,  subject  to  Thomas'  control,  direction,  and  supervision,  a  letter  as 
follows:  *'I  am  in  receipt  of  a  letter  from  Mr.  Brizzolari,  who  says  he  has 
met  Sailing,  and  that  Sailing  has  been  in  conference  with  Hallar.  Sailing 
says  he  is  going  into  the  secondhand  cash  register  and  rental  business,  etc. 
While  neither  you  nor  I  have  any  faith  in  Sailing's  ability  to  get  into  a  busi- 
ness of  this  kind,  it  is  still  our  duty  to  be  on  the  lookout  for  anything  that 
may  Injure  the  company's  business.  I  would  therefore  ask  you  to  keep  this 
on  your  mind,  and,  should  you  get  an  opportunity,  see  Mr.  Hallar,  telling  him 
this  much,  at  least — that  Sailing  is  a  man  who  has  been  discharged  from  our 
employ,  and  one  whom  we  would  not  give  a  position  to  under  any  circumstan- 
ces. I  want  to  say  one  other  thing.  I  wish  you  would,  upon  receipt  of  this 
letter,  bring  it  to  the  attention  of  Mr.  Alexander  and  Mr.  Holmes.  I  must  ab- 
solutely forbid  Mr.  Sailing  from  being  received  in  any  of  our  offices.  I  know 
you  feel  as  I  do  about  this  matter,  and  you  may  act  upon  my  authority  if  you 
will.  If  he  calls  at  your  office,  I  want  him  told  that  we  do  not  care  for  his 
company,  and  will  be  much  obliged  to  him  if  he  would  keep  away  from  us 
hereafter.  Please  do  not  fall  to  do  this,  as  he  must  not  make  our  office  his 
loafing  place.  •  ♦  •  Don't  forget  my  request  about  Mr.  Sailing,  for  I  want 
that  dirty  dog  to  understand  that  he  cannot  get  into  a  cash  register  office  ia 
district  No.  9.  There  is  only  one  way  to  treat  a  traitor,  and  you  know  what 
that  way  is," 

The  defendant  In  error  brought  an  action  against  the  plaintiff  in  error  to 
recover  damages  for  libel  In  Issuing  and  publishing  the  circular  letter  above 
referred  to,  alleging  that  the  same  was  false  and  malicious,  and  was  publish- 
-ed  and  circulated  with  Intent  to  injure  the  defendant  in  error  in  his  charac- 
ter, reputation,  and  standing  as  salesman  and  business  man.  In  a  second 
cause  of  action  upon  the  second  letter,  the  complaint  alleged  that  the  Hallar 
referred  to  there  was  X.  H.  Hallar  of  Los  Angeles,  Cal.,  and  that  at  the  time 
when  the  letter  was  published  the  defendant  in  error  was  conducting  negotia- 
tions with  Hallar  for  the  establishment  and  maintenance  of  a  corset  factory, 
and  that  while  said  negotiations  were  pending  the  plaintiff  in  error  sent  said 
letter  to  Hallar  for  the  purpose  of  creating  distrust  and  suspicion  in  his  mind 
against  the  defendant  in  error ;  that  the  letter  was  received  and  read  by  Hal- 
lar in  July,  1906,  and  that  after  he  had  read  it,  and  solely  on  account  thereof, 
he  broke  off  negotiations  with  the  defendant  in  error,  and  declined  to  enter 
Into  any  contract  with  him,  to  his  damage  in  the  sum  of  $25,000.  The  plain- 
tiff in  error  answered,  denying  that  the  plaintiff  in  error  sent  notice  to  Thom- 
as of  the  resignation  of  the  defendant  in  error,  and  denying  that  the  latter 
ceased  to  be  an  employ^  of  the  plaintiff  In  error  on  April  21,  1906.  It  admit- 
ted that,  at  about  the  time  when  the  defendant  In  error  sent  in  his  resigna- 
tion, the  plaintiff  in  error  became  informed  that  he  had  resigned  for  the  pur- 
pose of  entering  into  the  secondhand  cash  register  business  In  the  state  of 
California,  and  that  the  plaintiff  in  error  regarded  such  business  as  conflict- 
ing with  and  interfering  with  its  own  business,  but  denied  that  It  was  un- 
friendly or  hostile  to  the  defendant  in  error  on  that  account.  It  admitted  the 
•distribution  of  the  circular  among  Its  agents  throughout  the  United  States  and 
Canada,  and  alleged  that  it  was  a  privileged  communication.  Answering  the 
second  cause  of  action,  the  plaintiff  in  error  alleged  that  it  had  not  knowledge 
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whether  Hallar  received  or  read  the  letter  of  Thomas  to  Wilson,  or  that  on 
that  account  he  broke  off  his  said  negotiations  with  the  defendant  in  error, 
and  it  denied  that  said  letter  was  published  with  Intent  to  injure  the  def end- 
lint  in  error,  and  alleged  that  the  same  was  a  privileged  communication.  Up- 
on the  trial  of  the  cause  the  jury  returned  a  verdict  for  the  plaintlflf  in  error 
in  the  sum  of  $5,000  "as  damages  on  account  of  the  injury  and  prejudice  to 
plaintifiTs  good  name,  reputation,  and  credit,  and  in  the  sum  of  nothing  as 
punitive  and  exemplary  damages." 

Lawler,  Allen,  Van  Dyke  &  Jutten  and  Henry  S.  Van  Dyke,  for 
plaintiff  in  error. 

Davis,  Kemp  &  Post  and  James  P.  Clark,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 
is  assigned  to  certain  of  the  instructions  given  by  the  court  to  the  ju- 
ry and  to  the  denial  of  certain  requested  instructions.  We  are  pre- 
cluded from  considering  the  latter,  for  the  reason  that  the  bill  of  ex- 
ceptions does  not  contain  the  entire  charge.  For  aught  that  we  know 
to  the  contrary,  the  court  properly  instructed  the  jury  upon  all  ques- 
tions involved  in  the  requested  instructions. 

One  of  the  instructions  excepted  to  is  the  following: 

"Every  publication  which  charges  upon  or  imputes  to  any  person  that  which 
exposes  such  person  to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes 
such  person  to  be  shunned  or  avoided,  or  which  has  a  tendency  to  injure  such 
person  in  his  or  her  occupation,  is  prima  facie  false  and  unprivileged,  and 
implies  malice  In  the  author  or  publisher." 

The  exception  taken  to  this  was  that  it  was  erroneous  for  want  of 
facts  rendering  it  applicable,  and  that  the  facts  in  the  case  showed  that 
the  communications  were  privileged,  and  therefore  malice  would  not 
be  implied  in  the  author  of  them,  and  because  the  instruction  left  it  to 
the  jury  to  decide  whether  or  not  the  communications  were  qualifiedly 
privileged.  The  rule  is  that  a  communication  made  by  one  who  has 
an  interest  to  one  who  has  a  corresponding  interest  is  privileged,  if 
made  in  good  faith  and  without  malice ;  but  where  the  communication 
goes  beyond  what  the  case  requires,  and  is  unnecessarily  defamatory, 
the  person  making  the  same  will  not  be  protected.  Did  the  undisputed 
facts  show  that  the  communications  in  this  case  came  within  the  rule? 
The  testimony  shows,  in  the  first  place,-  that  they  were  false,  and  known 
to  be  false.  It  was  not  true  that  the  defendant  in  error  had  been  dis- 
charged from  his  employment  for  cause,  or  that  he  had  been  discharged 
at  all.  He  had  resigned  his  position,  his  resignation  had  been  ac- 
cepted, and  his  employment  had  terminated,  several  days  before  the 
date  of  the  paper  which  purported  to  discharge  him.  The  evidence  is 
that,  between  the  date  of  his  resignation  and  the  issuance  of  the  so- 
called  discharge,  knowledge  had  come  to  the  officers  of  the  plaintiff 
in  error  that  the  defendant  in  error  intended  going  into  a  business 
which  would  compete  with  theirs.  Therein  is  to  be  found  the  appar- 
ent motive  of  the  so-called  discharge,  and  of  the  communications  which 
became  the  subject  of  this  action. 

It  is  urged  that  the  plaintiff  in  error  was  justified  in  directing  its 
employes  to  exclude  the  defendant  in  error  from  its  various  places  of 
business,  in  order  to  prevent  his  acquiring  information  which  might 
97  C.C.A.— 22 
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be  advantageous  to  him,  but  detrimental  to  them,  in  view  of  the  com- 
peting business  in  which  he  was  about  to  enter.  Undoubtedly  this  is 
true.  But  it  does  not  appear  on  the  face  of  the  communications  that 
such  was  their  purpose.  The  subject  may  be  one  that  is  privileged, 
and  a  communication  on  that  subject  be  unprivileged.  A  circular  stat- 
ing that  the  company  had  been  obliged  to  terminate  the  employment 
of  the  defendant  in  error  for  cause,  and  that  "we  must  absolutely  for- 
bid Mr.  Sailing  from  being  received  in  any  of  our  offices,"  would,  up- 
on its  face,  seem  to  have  been  intended  only  for  the  purpose  of  dis- 
crediting the  defendant  in  error  and  injuring  his  reputation.  It  went 
beyond  the  plain  necessity  of  the  situation,  and  in  that  respect  is  not' 
unlike  those  which  were  criticised  by  the  courts  in  Merchants'  Ins.  Co. 
V.  Buckner,  98  Fed.  222,  39  C.  C.  A.  19-30,  and  Landon  v.  Watkins, 
61  Minn.  137,  63  N.  W.  615.  It  would  have  been  error  to  instruct  the 
jury  that  such  a  communication  was,  upon  its  face,  privileged.  Tonini 
V.  Cevasco,  114  Cal.  266,  46  Pac.  103;  Merchants'  Ins.  Co.  v.  Buckner, 
98  Fed.  222,  39  C.  C.  A.  19. 

It  was  not  essential  to  the  protection  of  the  business  of  the  plaintiff 
in  error  to  cast  imputation  upon  the  character  of  the  defendant  in  er- 
ror. It  would  have  been  sufficient  to  warn  the  employes  to  withhold 
from  him  all  information  regarding  the  business,  and,  for  that  purpose, 
to  exclude  him  from  the  company's  offices.  Had  the  communications 
in  this  case  been  of  that  character,  it  would  have  been  the  province  of 
the  court  to  decide  whether  they  were  privileged,  as  was  held  in  Car- 
penter V.  Ashley,  148  Cal.  423,  83  Pac.  444,  and  other  cases  cited  by 
plaintiff  in  error.  But  it  is  well  settled  that,  where  there  is  uncertainty 
whether  the  facts  which  give  the  communication  the  privileged  charac- 
ter claimed  for  it  are  established  by  the  evidence,  it  is  not  ground  to 
reverse  the  judgment,  if  the  question  is  submitted  to  the  jury.  25 
Cyc.  747;  13  Enc.  of  Plead.  &  Prac.  107;  Klinck  v.  Colby,  46  N.  Y. 
427,  7  Am.  Rep.  360;  Rowland  v.  Blake  Mfg.  Co.,  156  Mass.  543,  31 
N.  E.  656;   Nord  v.  Gray,  80  Minn.  143,  82  N.  W.  1082. 

Error  is  assigned  to  the  following: 

"The  words  'prima  facie,'  heretofore  employed  in  these  Instnictlons,  mean 
that  the  law  presumes  that  the  publication  such  as  there  described  was  false 
and  unprivileged.  These  presumptions,  however,  are  disputable,  and  the  de- 
fendant is  allowed,  where  the  alleged  falsity  or  unprivileged  character  of  the 
publication  are  specifically  denied,  as  in  the  present  case,  to  establish  both  or 
either  of  said  denials  by  proof;  and,  if  such  proof  be  made,  it  Justifies  the 
publication,  and  constitutes  a  complete  defense  to  the  action." 

As  the  bill  of  exceptions  does  not  contain  the  whole  of  the  instruc- 
tions, we  are  not  advised  as  to  the  use  of  the  words  "prima  facie"  as 
theretofore  employed  in  the  instructions,  and  we  therefore  cannot  im- 
pute any  error  to  the  charge  that  the  law  presumes  that  the  publica- 
tion such  as  there  described  was  false  and  unprivileged.  The  remain- 
der of  the  instruction  correctly  states  the  law. 

It  is  urged  that  the  burden  of  proof  was  upon  the  defendant  in  error 
to  establish  by  a  preponderance  of  the  evidence  that  the  communication 
was  not  in  fact  privileged  by  proof  of  the  fact  that  it  involved  actual 
malice,  and  that  proof  of  actual  malice  was  entirely  wanting  in  the 
case.    But  the  burden  of  proving  the  privilege  claimed  lies  upon  the 
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defendant.  18  Am.  &  Eng.  Enc.  of  Law,  1031 ;  Schomberg  v.  Walker, 
132  Cal.  224,  64  Pac.  290;  King  v.  Patterson,  49  N.  J.  Law,  417,  9 
Atl.  705,  60  Am.  Rep.  622 ;  Ritchie  v.  Widdemer,  59  N.  J.  Law,  290, 
35  Atl.  825;  Newell  on  Libel  and  Slander,  §§  71,  72.  As  we  view 
the  record,  there  was  ample  proof  of  malice.  There  was  proof  of  it  in 
the  known  falsity  of  the  charge  that  the  company  had  been  obliged  to 
discharge  the  defendant  in  error  for  cause.  There  was  proof  of  it  in 
the  language  employed  in  the  letter  of  Thomas  to  Wilson,  in  which 
Thomas  referred  to  the  defendant  in  error  as  a  "dirty  dog"  and  "a 
traitor,"  and  particularly  requested  Wilson  to  sec  Mr.  Hallar  and  tell 
him  that  the  defendant  in  error  "is  a  man  who  has  been  discharged 
from  our  employ,  and  one  whom  we  would  not  give  a  position  to  under 
any  circumstances."  The  motive  is  further  shown  by  Thomas'  testi- 
mony, in  which  he  said: 

"It  is  part  of  my  business  to  look  out  for  somebody  that  is  going  into  busi- 
ness in  opposition  to  the  company.  I  was  endeavoring  to  nip  Sailing's  propo- 
sition in  the  bud,  you  bet.  •  •  •  i  guess  my  object  in  putting  the  facts 
before  Hallar  was  so  that  he  would  not  go  into  the  secondhand  business  with 
Sailing." 

Error  is  assigned  to  an  instruction  in  which  the  court,  after  affirm- 
ing the  right  of  an  employer  to  communicate  with  his  employe  upon 
any  subject  relating  to  the  business  in  which  they  are  mutually  inter- 
ested, and  to  communicate  with  a  common  employe  with  reference  to 
the  subject-matter  of  their  common  employment,  said: 

"If,  however,  such  statement  Is  known  to  the  party  communicating  it  to  be 
false,  such  knowledge  excludes  the  existence  of  good  faith,  and  takes  from  the 
communication  what  otherwise  would  be  its  privileged  character.'* 

It  is  urged  against  this  instruction  that  knowledge  on  the  part  of  the 
author  of  the  communication  that  it  is  false  does  not  necessarily  ex- 
clude the  existence  of  good  faith,  nor  take  from  the  communication 
what  otherwise  would  be  its  privileged  character.  To  this  we  cannot 
assent.  In  order  to  the  protection  of  a  communication  as  qualifiedly 
privileged,  it  must  appear  that  it  was  made  in  good  faith,  and  in  the 
honest  belief  that  it  was  true.  Swan  v.  Tappan,  5  Cush.  (Mass.)  104 ; 
Gassett  v.  Gilbert,  6  Gray  (Mass.)  94;  Klinck  v.  Colby,  46  N.  Y.  427, 
7  Am.  Rep.  360;  Quinn  v.  Scott,  22  Minn.  456.  And  the  question 
whether  the  communication  was  made  in  good  faith  is  one  of  fact  for 
the  jury.  Bacon  v.  Michigan  Central  R.  R.  Co.,  Oe  Mich.  166,  33  N. 
W.  181,  and  cases  there  cited. 

It  is  contended  that  the  court  erroneously  instructed  the  jury  in 
charging  them  that  damages  might  be  recovered  in  such  an  amount  as 
the  jury  might  find  would  fairly  compensate  the  defendant  in  error  for 
the  injury  done  him,  "regardless  of  the  defendant's  motives  in  mak- 
ing the  publication,  and  without  actual  proof  of  the  opinions  of  wit- 
nesses or  otherwise  as  to  the  extent  of  the  loss."  It  was  objected  to 
this  instruction  that  actual  malice  must  be  established  by  actual  proof, 
by  testimony  or  otherwise.  If  it  is  meant  by  this  that,  in  order  to  re- 
cover damages  in  such  a  case  as  this  the  plaintiff  must  adduce  proof  of 
express  malice  on  the  part  of  the  defendant,  the  objection  was  not  well 
taken.  Malice  may  be  inferred  from  the  fact  that  the  defamatory 
communication  was  false,  and  known  to  be  false  by  him  who  uttered 
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it.  White  T.  Nicholls,  3  How.  266,  11  L.  Ed.  591 ;  Noonan  r.  Orton, 
32  Wis.  106 ;  Bacon  v.  Mich.  Cent.  R.  R.  Co.,  66  Mich.  166,  33  N.  W. 
181;  Locke  v.  Bradstreet  Co.  (C.  C.)  22  Fed.  771;  Gassett  v.  Gil- 
bert, 6  Gray  (Mass.)  98.  In  White  v.  Nicholls  et  al.,  3  How.  287,  11 
L.  Ed.  591,  the  court  approved  the  following  from  the  opinion  in 
Wright  V.  Woodgate,  2  Cromp.,  M.  &  R.  573 : 

"A  privileged  communication  means  nothing  more  than  that  the  occasion  of 
making  it  rebuts  the  prima  facie  inference  of  malice  arising  from  the  publica- 
tion of  matter  prejudicial  to  the  character  of  the  plaintilT,  and  throws  upon 
him  the  onus  of  proving  malice  in  fact,  but  not  of  proving  It  by  extrinsic  ev- 
idence only.  He  has  still  a  right  to  require  that  the  alleged  libel  Itself  shall 
be  submitted  to  the  Jury,  that  they  may  Judge  whether  there  is  evidence  of 
malice  on  the  face  of  it" 

The  record  contains  assignments  of  error  to  the  rulings  of  the  court 
as  to  the  admissibility  of  testimony.  We  find  no  error  in  them,  and, 
as  they  are  not  discussed  in  the  brief  of  the  plaintiff  in  error,  we  deem 
it  unnecessary  to  discuss  them  here. 

Finding  no  error  for  which  the  judgment  should  be  reversed,  we 
affirm  the  same. 

NOTE. 

Oommimleations  by  or  between  Persoiui  Havins  a  Gommon  Imterest  as 

PriTilesed* 

I.  In  Genebai^ 

[a]  (Fla.  190^  To  be  privileged  a  publication  must  be  by  and  to  only  those 
who  have  a  right,  or  interest  in  the  subject  The  publication  must  be  of  a 
character,  and  made  without  malice  in  a  manner  and  on  an  occasion  to  prop- 
erly serve  the  right,  duty,  or  interest  of  the  parties,  and  not  to  needlessly  in- 
jure another. — Briggs  v.  Brown,  46  South.  325. 

[b]  (Ga.  1905)  Where  one  publishes  a  statement  in  the  protection  of  his 
own  rights  or  those  of  another,  it  must  be  no  broader  and  the  publication  no 
wider  than  the  interest  to  be  subserved  demands,  and  should  not  be  made  to 
those  wholly  without  interest  in  the  matter. — Sheftall  v.  Central  of  Georgia 
Ry.  Co.,  123  Ga.  589,  51  S.  B.  646. 

[c]  (Ky.  1883)  The  rule  that  every  one  who  believes  himself  possessed  of 
knowledge  which,  if  true,  may  alTect  the  rights  of  another,  may  in  good  faith 
communicate  such  knowledge  to  that  other,  applies  to  cases  only  where  the 
parties  stand  in  peculiar  relation  to  each  other,  as  principal  and  agent,  father 
And  son,  and  does  not  authorize  one,  to  publish  broadcast  his  belief  that  an- 
other's reputation  is  such  that  he  cannot  be  believed  on  oath,  although  the 
publication  be  made  in  good  faith. — Nix  v.  Caldwell,  81  Ky.  293,  5  Ky.  Law 
Rep.  275,  50  Am.  Rep.  163. 

[d]  (Ky.  1909)  A  statement  confidentially  and  in  good  faith,  by  a  person 
whose  property  has  been  destroyed  by  fire,  of  one  whom  he  suspects  to  be  the 
incendiary,  in  an  effort  to  get  advice  and  assistance  from  a  friend  whose  prop- 
erty also  has  been  injured,  is  a  privileged  communication. — Edwards  v.  Kevil, 
118  S.  W.  ^73. 

[e]  (Mich.  1889)  In  the  law  of  libel  and  slander  a  qualified  privilege  exists 
in  cases  where  some  communication  is  necessary  and  proper  in  the  protection 
of  a  person's  interest ;  but  this  privilege  may  be  lost  if  the  extent  of  its  pub- 
lication be  excessive.— Smith  v.  Smith,  73  Mich.  445,  41  N.  W.  499,  3  L.  R.  A. 
52,  16  Am.  St  Rep.  594. 

[f]  (Mo.  1909)  A  qualified  privilege  in  the  law  of  libel  extends  to  all  com- 
munications made  bona  fide  on  any  subject-matter  in  which  the  person  mak- 
ing them  has  an  interest,  or  in  reference  to  which  he  owes  a  duty  to  a  per- 
son having  a  corresponding  interest  or  duty  of  a  moral  or  social  character  of 
imperfect  obligation. — ^Holmes  v.  Royal  Fraternal  Union,  121  S.  W.  100. 

[g]  (Pa.  1904)  A  statement  made  in  good  faith,  relating  to  a  subject  in 
whidi  the  person  making  the  communication  is  interested  or  in  regard  to 
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which  he  has  a  social  or  moral  duty,  when  made  to  one  having  a  like  Interest 
or  duty,  Is  privileged. — Echard  v.  Morton,  26  Pa.  Super.  Ct  579. 

II.  Between  Relatives. 

[a]  (Ky.  1880)  One  whose  house  has  been  set  on  fire  may,  with  proper  pre- 
caution and  without  malice,  communicate  to  his  family  his  suspicions  as  to 
who  did  it,  without  becoming  liable  to  one  wrongfully  accused. — Campbell  v. 
Bannister,  79  Ky.  205. 

[b]  (Wash.  1896)  Where  matter  alleged  to  be  libelous  was  contained  In  a 
letter  written  by  defendant  to  his  mother,  and  its  only  publication  was  by 
sending  the  letter  to  his  mother  by  mall,  the  communication  was  conditional- 
ly privileged,  and  it  was  incumbent  on  plaintiff  to  establish  malice  on  the  part 
of  defendant.— Kimble  v.  Kimble,  14  Wash.  369,  44  Pac.  866. 

III.  Affecting  Tenants. 

[a]  (N.  Y.  1908)  A  statement  made  by  a  police  captain  to  a  landlord  that 
plaintiff's  family  were  disorderly,  and  kept  a  disorderly  house  in  an  apart- 
ment rented  from  the  landlord  and  situated  in  the  captain's  precinct,  was  pri- 
ma facie  privileged  under  the  rule  that  a  communication  made  In  good  faith 
on  any  subject  in  which  the  person  communicating  has  an  Interest  or  a  duty 
is  privileged,  If  made  to  one  having  a  corresponding  Interest  or  duty,  though 
containing  matter  which,  without  the  privilege,  would  be  actionable  slander, 
and  though  the  duty  be  a  moral  or  social,  and  not  a  legal,  one. — Morton  v. 
Knipe,  128  App.  Dlv.  94,  112  N.  Y.  Supp.  451 ;  Id.,  128  App.  Dlv.  890,  112  N. 
Y.  Supp.  455. 

(b]  (Wash.  1909)  CJertain  physicians  in  an  office  building  prepared  a  peti- 
tion to  the  owners  for  the  expulsion  of  tenants  described  as  osteopaths,  neuro- 
paths, autopaths,  chiropractors,  uptomterelsts,  unprofessional  masseurs,  crim- 
inal practitioners,  medical  institutes,  advertising  specialists,  patent  medicine 
fakirs,  quacks,  charlatans,  and  other  fraudulent  concerns.  The  publication 
was  not  confined  to  the  parties  in  Interest,  but  was  given  to  the  newspapers 
and  published  at  large,  and  the  communication  Itself  went  far  beyond  the  ne- 
cessities of  the  case.  Held  that,  even  though  the  communication  would  be 
otherwise  privileged,  privilege  was  no  defense  to  an  action  for  libel  Instituted 
by  an  osteopathic  physician  occupying  offices  in  the  building. — Lathrop  v. 
Sundberg,  104  Pac.  176. 

IV.  Business  Interests  in  GENEBAii. 

[a]  (XJ.  S.  1858)  The  report  by  the  officers  of  a  corporation  to  the  stockhold- 
ers of  the  result  of  their  investigation  into  the  conduct  of  their  officers  and 
agents,  with  their  conclusions  upon  the  evidence  collected  by  them,  is  a  privi- 
leged communication,  in  the  absence  of  any  malice  or  bad  faith;  but  the 
privilege  extends  only  to  making  the  report,  and  not  to  the  preservation  of  it 
in  the  form  of  a  book  for  distribution  among  the  stockholders  and  in  the  com- 
munity.—Philadelphia,  W.  &  B.  R.  Co.  V.  Quigley,  62  U.  S.  (21  How.)  202,  16 
L.  Ed.  73. 

[b]  (U.  S.  1897)  Communications,  made  by  a  stockholder  of  a  corporation 
to  an  officer  thereof,  of  matters  concerning  its  employes,  which,  if  true,  are 
proper  to  be  so  communicated,  are  privileged. — Scullin  v.  Harper,  24  C.  C.  A. 
169,  78  Fed.  460. 

[c]  (U.  S.  1899)  A  letter  written  by  defendant  on  a  matter  of  business  in 
which  defendant  was  interested,  and  in  reply  to  a  communication  from  the 
person  to  whom  It  was  addressed,  is  not  a  privileged  communication,  so  far 
as  relate^  to  charges  therein  made  derogatory  to  the  character  of  third  per- 
sons, which  charges  were  not  necessary  to  a  statement  of  defendant's  posi- 
tion in  regard  to  the  business  to  which  the  correspondence  related. — Mer- 
chants' Ins.  Co.  of  Newark,  N.  J.,  v.  Buckner,  39  C.  C.  A.  19,  98  Fed.  222. 

[d]  (U.  S.  1889)  Statements  made  before  a  meeting  of  the  stockholders  of 
a  railroad  company  by  a  member,  attributing  drunkenness  and  incapacity  to 
one  of  the  officials,  are  privileged  if  made  in  good  faith;  and  the  fact  that 
attorneys  of  the  company,  not  stockholders,  were  present  at  the  meeting,  at 
the  request  of  the  president  and  some  of  the  stockholders,  does  not  take  away 
the  privilege.  But  if  such  words  were  spoken  to  the  attorneys,  or  to  other 
persons  not  entitled  to  hear  them,  and  were  not  addressed  to  the  stockholders* 
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meeting,  they  are  actionable. — ^Broughton  v.  McGrew  (C.  C.)  39  Fed.  672.  5 
L.  R.  A.  406. 

[e]  (Colo.  1905)  The  privilege  connected  with  a  communication  from  one  of- 
ficer of  a  corporation  to  another  on  the  subject  of  the  conduct  of  ohe  of  its 
servants  is  not  lost  by  the  ofllcer  receiving  it  disclosing  its  contents  to  another 
servant  as  a  reason  why  the  servant  about  whom  it  was  written  was  discharg- 
ed.—Denver  Public  Warehouse  Co.  v.  Holloway,  34  Colo.  432,  83  Pac.  131,  114 
Am.  St.  R^.  171. 

[f]  (Fla.  1887)  A  publication  in  regard  to  business,  made  by  one  interested 
therein,  and  only  to  others  also  interested,  is  privileged;  and  the  privilege 
furnishes  a  good  defense  in  a  suit  for  libel,  unless  it  can  be  shown  that  the 
publication  was  made  from  express  malice,  in  which  case  the  privilege  does 
not  avail.  But  publication  to  others  than  those  Interested  would  not  be  privi- 
leged.— Montgomery  v.  Knox,  23  Fla.  595,  3  South.  211. 

[g]  (Iowa,  1900)  A  communication  by  a  life  Insurance  company  to  Its  so- 
liciting agent  with  relation  to  an  alleged  forgery  by  an  examining  physician 
of  the  signature  to  an  application  for  insurance,  and  informing  him  that  an- 
other physician  would  be  appointed  to  make  examinations,  being  upon  a  sub- 
ject relating  to  the  agency,  and  In  respect  to  which  there  is  a  mutual  inter- 
est, is  privileged.— Nichols  v.  Eaton,  110  Iowa,  509,  81  N.  W.  792, 47  L».  R.  A.  483. 

[h]  (La.  1882)  The  defendant's  wife,  a  stockholder  in  a  street  railway  com- 
pany, informed  her  husband  that  she  had  heard  persons  boast  that  a  car  of 
the  company,  driven  by  the  plaintiff  was  **a  good  dead-head  car"  for  them, 
and  the  defendant  informed  the  foreman  of  the  company,  who  thereupon, 
without  investigation  or  notice  dismissed  the  plaintiff.  Held,  that  an  action 
of  slander  would  not  He;  there  being  no  proof  of  actual  malice.— Haney  v. 
Trost,  34  La.  Ann.  1146,  44  Am.  Uep.  461. 

[1]  (La.  1884)  A  new  Orleans  firm,  in  private  correspondence  with  a  New 
York  house,  repeated  information  received  from  its  own  correspondent  at 
Mobile  as  to  a  firm  at  Mobile,  as  follows :  "D.  &  Co.  are  people  of  no  standing 
or  credit  whatsoever.  Neither  have  they  any  means.  Up  to  last  July  they 
were  dealers  in  chickens,  eggs,  etc.  Since  that  time  they  have  been  buying 
cotton  quite  freely,  to  the  general  astonishment  of  the  community.  ♦  ♦  ♦ 
We  told  them  we  could  never  touch  their  bills  again,  unless  they  wrote  us  a 
letter  stating  their  means,  and  which  we  would  forward  to  your  good  selves 
subject  to  your  approval.  They  were  furious  enough,  but  up  to  now  we  never 
received  that  promised  letter."  Held,  that  the  matter  was  privileged. — Dun- 
see  V.  Norden,  36  La.  Ann.  78. 

[j]  (La.  1909)  A  letter  written  to  the  attorneys  of  another,  relating  to  the 
business  In  hand,  is  a  privileged  communication. — Dickinson  v.  Hathaway,  48 
South.  136. 

fk]  (Mass.  1902)  Plaintiff,  having  a  patent  for  a  switch  operating  mechan- 
ism, granted  defendant  an  exclusive  license  to  sell  it  throughout  the  United 
States,  and  covenanted,  if  he  devised  "further  improvements  in  switch  operat- 
ing mechanism  for  railway  cars,"  to  disclose  the  same  to  the  defendant,  and 
on  its  request  grant  a  like  license,  etc.  Plaintiff  having  subsequently  patent- 
ed another  switch  operating  mechanism,  during  the  progress  of  negotiations 
for  the  sale  thereof  the  purchasers  wrote  to  defendant,  stating  that  a  mechan- 
ism had  been  placed  on  one  of  their  switches  patented  by  S.,  with  a  view  to 
selling  the  same,  and  that  the  defendant  was  said  to  be  interested  in  the  de- 
vice, and  requested  an  answer,  whereupon  defendant  replied  that  It  owned 
the  right  to  manufacture  and  sell  the  **S.  electric  switch,"  and  would  be  pleas- 
ed to  consider  an  offer  for  the  sale  of  such  right,  after  receiving  which  letter 
the  purchasers  refused  to  deal  further  with  plaintiff.  Held  that,  since  de- 
fendant had  reasonable  grounds  for  its  claim  as  to  such  patent,  the  contents 
of  the  letter  were  privileged,  and  not  libelous. — Squires  v.  Wason  Mfg.  CJo.. 
182  Mass.  137,  65  N.  E.  32. 

[1]  (Mich.  1908)  Where  a  druggist  and  a  physician  had  an  arrangement 
whereby  the  physician  agreed  to  have  all  his  prescriptions  filled  in  the  store  of 
the  druggist,  who  agreed  to  pay  a  part  of  the  office  rent  of  the  physician,  the 
druggist  had  an  interest  in  the  business  of  the  physician,  and  a  communica- 
tion by  him  to  the  physician,  with  respect  to  the  female  employ^  In  the  physi- 
cian's office,  was  qualifiedly  privileged,  for  which  no  action  would  lie  unless 
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made  maliciously.— Trimble  v.  Morrish,  152  Mich.  624,  116  N.  W.  451,  15  De- 
troit Leg.  N.  20a 

[m]  (Mo.  1899)  A  debtor  borrowed  money  from  plaintiff  to  liquidate  a  debt 
to  defendant,  which  plaintiff  arranged  with  a  bank  to  pay  on  presentation  to 
it  by  defendant  of  the  debtor's  notes.  There  was  some  delay,  due  to  defend- 
ant's failure  to  comply  with  Instructions  given,  during  which  defendant  wrote 
his  debtor :  "We  know  S.  [plaintiff]  very  well,  and  firmly  believe  he  has  mis- 
instructed  his  St  Louis  bank  here  in  order  to  make  interest  on  your  money. 
We  sincerely  hope,  for  your  own  good,  and  ours,  too,  that  you  will  never  have 
anything  more  to  do  with  S.,  when  the  business  has  to  c^xne  through  our 
hands,  as  we  do  not  like  his  business  methods,  and  we  are  afraid  to  deal  with 
hiuL"  Heldf  that  the  communication  was  not  privileged,  for  the  terms  em- 
ployed were  unnecessary,  even  if  used  in  a  matter  of  common  interest  between 
defendant  iand  his  debtor.—SuUivan  v.  Strahorn-Hutton-Evans  Ck)mmission 
Co.,  152  Mo.  268,  53  S.  W.  912,  47  L.  R.  A.  859. 

[n]  (N.  J.  1891)  A  communication  made  by  the  cashier  of  a  bank  to  a  stock- 
holder with  reference  to  the  solvency  of  the  plaintiff,  who  was  surety  upon 
an  official  bond  to  the  bank,  is  privileged ;  and  it  is  not  necessary,  to  justify 
the  communication,  that  it  be  In  response  to  an  Inquiry  made  by  the  stock- 
holder.—Rothholz  V.  Dunkle,  53  N.  J.  Law  (24  Vrbom)  438,  22  Atl.  193,  13  L. 
R.  A.  655,  26  Am.  St.  Rep.  432. 

[o]  (N.  T.  1829)  A  bank  director  is  not  Justified  In  making  a  communication 
to  a  co-director  in  the  public  streets  affecting  the  credit  of  a  merchant,  where 
there  is  no  evidence  of  such  communication  being  confidential ;  but  he  might 
make  such  a  communication  to  the  board  of  directors  in  relation  to  one  of  the 
customers  of  the  bank. — Sewall  v.  Catlin,  3  Wend.  291. 

[p]  (N.  T.  1902)  Where  a  surety  company,  which  had  bonded  a  collector, 
was  informed  by  his  employer  that  he  had  failed  to  turn  over  money,  or  to 
explain  his  neglect,  when  requested,  letters  written  by  the  company  to  the 
parties  who  had  vouched  for  the  collector's  integrity  when  he  applied  for  his 
bond,  stating  that  It  had  been  Informed  that  the  collector  had  disappeared, 
and  would  be  obliged  for  information  which  might  aid  in  locating  the  "de- 
faulter," were  privileged,  and.  In  the  absence  of  malice,  would  not  support  an 
action  for  libel. — Ginsberg  v.  Union  Surety  &  Guaranty  Ck).,  68  App.  Div.  141, 
74  N.  T.  Supp.  561. 

[q]  (N.  C.  1003)  A  communication  between  an  employer  and  employ^  is  pro- 
tected as  privileged  where  it  is  made  bona  fide  about  something  in  which  the 
writer  has  an  interest  or  duty,  and  the  person  addressed  an  Interest  or  duty, 
and  the  statement  is  made  In  protection  of  that  interest  or  duty,  and  in  his 
honest  belief  of  the  truth ;  and,  where  such  facts  exist,  the  communication  is 
not  libelous,  unless  the  party  spoken  of  can  show  malice. — Harrison  v.  Gar- 
rett, 132  N.  C.  172,  43  S.  E.  594. 

[r]  (R.  1. 1891)  In  an  action  for  libel,  it  appeared  that  defendant,  who  had 
been  plaintiff's  partner,  wrote  to  a  customer  that  plaintiff  had  sold  out  to  him. 
and  stated:  "And  now  that  he  has  embezzled  from  the  company,  and  is  in 
the  hands  of  the  law,  he  is  endeavoring  to  do  us  harm,"  etc.  Defendant,  aft- 
er moving  for  a  nonsuit,  attempted  to  prove  the  truth  of  the  letter,  but  the 
jury  found  for  the  plaintiff,  and  that  when  the  letter  was  written  he  was  still 
a  partner.  Held,  that  the  privilege  of  the  letter,  on  the  ground  that  It  was 
to  a  customer  on  a  matter  of  common  interest,  was  subject  to  rebuttal  by  proof 
of  actual  malice.— Tillinghast  v.  McLeod,  17  R.  I.  208,  21  Atl.  345. 

[si  (Tex.  1893)  A  statement  by  a  railroad  to  consignors  that  certain  goods 
shipped  by  them  remained  undelivered  because  consignees  were  unable  to  pay 
the  freight,  made  by  one  railroad  to  another,  and  by  it  to  the  consignor,  is 
privileged ;  and  the  mere  fact  that  it  is  not  true  does  not,  in  the  absence  of 
malice,  make  the  party  originating  it  liable. — Campbell  v.  Bostick  (Civ.  App.) 
22  S.  W.  82a 

[t]  (Tex.  1897)  A  communication  relating  to  a  business  matter  in  which  the 
par^  making  it  Is  interested,  and  sent  only  to  persons  concerned  in  the  mat- 
ter, being  privileged,  recovery  cannot  be  had  thereon  in  the  absence  of  proof 
of  malice  and  of  actual  damage. — Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Floore  (Civ.  App.) 
42  S.  W.  607. 

[u]  (Wash.  1906)  A  stockholder  of  a  corporation  wrote  a  letter  to  another 
stockholder  with  reference  to  the  conduct  of  an  officer  of  the  corporation.    The 
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letter  charged  that  the  officer  was  seeking  to  wreck  the  corporation,  that  he 
had  turned  over  worthless  land  for  $1,000,  and  that  he  had  become  "a  little 
daft"  Held  that  the  contents  of  the  letter  did  not  show  anything  that  would 
render  the  communication  not  privileged. — Chambers  v.  Leiser,  4g  Wash.  285, 
80  Pac.  627. 

[v]  (Wash.  1906)  While  it  is  libelous  for  a  person  or  association  to  attempt 
to  coerce  the  payment  of  debts  by  holding  the  debtors  out  to  the  world  as  be- 
ing dishonest  and  unworthy  of  credit,  or  to  publish  their  names  In  circulars, 
pamphlets,  and  books  for  distribution  among  dealers  as  persons  who  have  con- 
tracted debts  and  failed  to  pay  them,  dealers  In  a  common  line  are  entitled  to 
agree  among  themselves  not  to  extend  credit  to  a  person  who  has  defaulted 
in  a  payment  to  one  of  them,  and  hence  it  is  not  libelous  for  one  party  to  the 
agreement  to  report  to  others  the  names  of  such  of  his  customers  as  have  be- 
come delinquent,  especially  where  the  purchaser  Is  Informed  in  advance  of  his 
purchase  that  a  denial  of  further  credit  will  be  the  consequence  of  his  failure 
to  pay  at  a  required  time. — Woodhouse  v.  Powles,  43  Wash.  617,  86  Pac  1063. 

V.  Members  in  Chubch,  Lodge,  or  Society. 

[a]  (Ga.  1909)  Conmaunications  made  to  a  secret  fraternal  benevolent  so- 
ciety are  privileged  If  made  either  pending  an  investigation  into  an  alleged  vi- 
olation of  Its  by-laws  by  a  member,  or  in  good  faith  to  bring  about  an  Investi- 
gation and  trial. — Graham  v.  State  (App.)  65  S.  E.  167. 

[b]  (Kan.  1900)  Where  the  officers  of  a  church,  upon  Inquiry,  find  that  their 
pastor  is  unworthy  and  unfit  for  his  office,  and  in  the  performance  of  what 
they  honestly  believe  to  be  their  duty  towards  other  members  and  churches 
of  the  same  denomination,  publish,  in  good  faith,  in  the  church  papers,  the 
result  of  their  Inquiry,  and  there  is  a  reasonable  occasion  for  such  publica- 
tion, it  will  be  deemed  to  be  privileged  and  protected  under  the  law. — Red- 
gate  V.  Roush,  61  Kan.  480,  59  Pac.  1050,  48  L.  R.  A.  236. 

[c]  (Mass.)  The  proceedings  of  the  church  are  quasi  judicial,  and  those  who 
complain,  or  give  testimony,  or  act  and  vote,  or  pronounce  the  result,  orally 
or  in  writing,  acting  In  good  faith  and  within  the  scope  of  the  authority  con- 
ferred by  this  limited  Jurisdiction,  and  not  falsely  or  colorably,  making  such 
proceedings  a  pretense  for  covering  an  intended  scandal,  are  protected  by  law. 
— (1824)  Remington  v.  CJ6ngdon,  19  Mass.  (2  Pick.)  310,  13  Am.  Dec.  431; 
(1850)  Famsworth  v.  Storrs,  59  Mass.  (5  Cush.)  412 ;  (1853)  Fairchild  v.  Ad- 
ams, 65  Mass.  (11  CJush.)  549 ;  (1856)  Barrows  v.  Bell,  73  Mass.  (7  Gray)  314, 
66  Am.  Dec.  479. 

[d]  (Mass.  1854)  A  defendant,  who  is  on  trial  before  a  quasi  Judicial  tri- 
bunal of  this  description,  for  alleged  offenses  against  good  morals,  and  conduct 
inconsistent  with  Ills  religious  profession,  is  entitled  to  make  a  full  defense, 
and  is  allowed  great  latitude,  so  long  as  he  acts  In  good  faith  and  within  the 
fair  scope  of  repelling  and  refuting  the  charges  brought  against  him.  A  party 
making  such  proceedings  the  vehicle  of  scandal  is  not  protected  by  law.  But, 
so  long  as  he  confines  himself  to  the  subject-matter  of  his  defense,  and  uses 
no  language  which  Is  not  pertinent  thereto,  then,  although  he  may  incidentally 
disparage  private  character,  he  is  not  answerable  therefor  in  an  action  for 
damages. — York  v.  Pease,  68  Mass.  (2  Gray)  282. 

[e]  (Mass.  1875)  A  communication  from  one  member  of  a  church  to  anoth- 
er as  to  rumored  criminal  conduct  of  a  third  held  not  to  be  privileged. — York 
y.  Johnson,  116  Mass.  482. 

[fj  (Mass.  1881)  A  letter  to  a  member  of  an  association  of  ministers,  con- 
taining libelous  matter  concerning  another  member,  and  written  by  a  minister 
not  a  member  of  the  association,  is  not  privileged.— Shurtleff  v.  Parker,  130 
Mass.  293,  39  Am.  Rep.  454. 

[g]  (Mass.  1899)  Where  defendant  was  a  church  officer  and  a  member  (rf 
the  choir,  the  members  of  which  were  employed  under  contract,  and  were  In 
no  way  responsible  for  the  conduct  of  each  other,  communications  by  defend- 
ant made  to  other  members  of  the  choir,  and  concerning  plaintiff  as  choir  di- 
rector, are  not  privileged. — Lovejoy  v.  Whitcomb,  174  Mass.  586,  55  N.  B.  322. 

[h]  (Mich.  18^)  Statements  made  to  a  minister  in  his  ministerial  office  are 
privileged  communications. — Vickers  v.  Stoneman,  73  Mich.  419,  41  N.  W.  495. 

[I]  (Mich.  1899)  A  statement  by  an  official  member  at  a  quarterly  conference 
of  the  church  trustees,  called  to  elect  trustees  for  the  ensuing  year,  in  re- 
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sponse  to  a  question  as  to  why  he  objected  to  a  certain  candidate,  where  made 
without  malice,  and  in  good  faith,  is  privileged. — Howard  v.  Dickie,  120  Mich. 
238,  79  N.  W.  191,  6  Detroit  Leg.  N.  104. 

[jl  (Mo.  19(H)  Defendant  was  a  member  of  a  religious  society,  and  as  such 
owed  the  moral  duty  to  aid  in  purging  it  of  immoral  or  unworthy  members,, 
and,  to  such  end,  to  communicate  to  it  any  information  he  honestly  believed 
to  be  true,  showing  immoral  conduct  by  a  member.  He  inquired  of  H.,  anoth- 
er member,  as  to  what  occurred  at  a  meeting  of  the  society  to  consider  the 
propriety  of  bringing  charges  of  inamorality  against  E.,  a  third  member,  and, 
after  H.'8  recital  of  his  own  testimony,  repeated  a  statement  of  B.*8  daughter 
that  E.  and  his  housekeeper  "were  living  in  sin  together.**  Defendant  hon- 
estly believed  this  to  be  true,  and  H.  was  already  Informed  of  the  supposed 
fact  No  one  else  was  present.  Held,  that  defendant's  communication  to  H. 
concerning  the  housekeeper  was  privileged. — Kersting  v.  White,  107  Mo.  App. 
265,  80  S.  W.  780. 

[k]  (Mo.  1909)  An  agent  of  a  fraternal  beneficiary  association  employed  to 
solicit  business,  take  applications,  and  collect  money,  collected  money  which  he 
failed  to  remit  to  the  association  as  required  by  the  contract  of  employment 
The  a^ent  threatened  to  sue  the  association,  and  to  take,  on  leaving  the  em- 
ployment, a  large  number  of  the  members  thereof.  Thereafter  the  association 
notified  members  that  the  agent  had  been  discharged  and  that  he  had  collected 
money  which  he  had  not  remitted,  and  advising  the  meml)ers  to  remit  to  a 
person  named  or  to  the  association.  The  association  had  examined  into  the 
aftairs  of  the  agent.  Held,  that  the  communication  was  a  qualified  privileged 
one. — Holmes  v.  Royal  Fraternal  Union,  121  S.  W.  100. 

[1]  (N.  J.  1896)  A  controversy  having  arisen  over  the  right  of  a  Presbyte- 
rian Church  to  accept  plaintiff  as  their  pastor,  the  presbytery  of  M.,  to  which 
the  church  belonged,  had  requested  the  presbytery  of  N.,  into  which  plaintiff 
had  been  received,  to  recall  him,  and  forbid  his  further  intrusion  within  the 
boundaries  of  the  former  presbytery,  and  the  request  had  been  denied.  De- 
fendant, also  a  clergyman  of  the  Presbyterian  Church,  in  response  to  a  re- 
quest for  an  explanation  of  the  dispute,  stated  to  members  of  plaintiff's 
church  that  plaintiff  had  no  right  to  perform  marriages  or  baptisms,  and  that 
he  had  had  trouble  with  women  in  every  church  where  he  had  exercised  min- 
isterial functions.  Heldt  that  the  communications  were  not  privileged. — 
Ritchie  v.  Widdemer,  59  N.  J.  Law,  290,  35  Atl.  825. 

[m]  (N.  Y.  1840)  When  a  communication  is  from  a  churchy  member  to  a  su- 
perior, the  burden  of  showing  want  of  probable  cause  seems  to  be  on  the  plain-^ 
tiff.— O'Donaghue  v.  McGovem,  23  Wend.  26. 

[u]  (N.  Y.  1891)  In  an  action  for  slander  in  uttering  words  alleged  to  have 
been  intended  to  charge  plaintiff  with  rape,  or  with  an  attempt  to  commit 
rape,  it  appeared  that  the  parties  were  soldiers  in  the  United  States  army, 
and  that  the  words  were  spoken  to  a  member  of  the  same  company  with  de- 
fendant. Held,  that  such  words  were  not  absolutely  privileged,  so  as  to  au- 
thorize a  dismissal  of  the  complaint  on  that  ground,  but  the  question  of  the 
good  faith  of  defendant  should  have  been  decided, — ^Lally  v.  Emery,  59  Hun, 
237,  12  N.  Y.  Supp.  785 ;  Id.,  79  Hun,  560,  29  N.  Y.  Supp.  888. 

[o]  (N.  Y.  1896)  The  publication  was  privileged,  where  a  church  trustee 
made  inquiries  concerning  the  pastor,  and  received  in  reply  a  letter  containing 
defamatory  matter,  which  he  showed  to  the  other  trustees  and  to  another  mem- 
ber of  the  church  in  good  faith,  believing  it  to  be  true. — ^Pendleton  v.  Haw- 
kins, 11  App.  Div.  602,  42  N.  Y.  Supp.  626. 

[pi  (N.  C.  1850)  A.  accused  B.  of  theft  to  certain  members  of  a  lodge  of 
Odd  Fellows,  of  which  both  were  members;  and,  in  an  action  for  slander  by 
A.,  B.  attempted  to  Justify  what  he  said  by  showing  that  it  was  the  duty  of 
Odd  Fellows  to  keep  their  lodge  pure.  The  Justification  was  held  to  be  insuffi- 
cient.— Holmes  v.  Johnson,  33  N.  C.  55. 

[q]  (R.  I.  1890)  A  letter  assailing  the  character  of  a  recently  elected  hon- 
orary member  of  a  medical  society,  written  to  the  secretary  thereof  by  a  del- 
egate thereto,  who  was  also  a  member,  in  the  bona  fide  discharge  of  a  duty 
Imposed  on  him  to  inform  the  society  of  all  matters  and  things  relating  to  the 
medical  profession  which  in  his  Judgment  seemed  necessary  to  maintain  the 
honor  and  dignity  thereof,  is  a  privileged  communication. — McKnight  v.  Has- 
brouck,  17  R.  I.  70,  20  Atl.  95. 
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[r]  (Tex.  1894)  Where  a  libelous  letter,  privileged  because  written  of  church 
matters  of  common  interest,  stated  that  the  addressee  might  read  It  to  all  he 
wished,  the  writer  cannot  claim  that  the  letter  was  a  privileged  communica- 
tion.—Coles  V.  Thompson,  7  Tex.  Civ.  App.  666,  27  S.  W.  46. 

[s]  (Tex.  1900)  Proceedings,  depriving  one  of  its  members  of  his  rights  as 
a  member  thereof,  by  a  Baptist  convention  exercising  no  delegated  powers  and 
having  no  supervisory  power  over  it,  but  being  an  independent  sovereign  body, 
with  nothing  in  its  constitution  renouncing  its  right  and  power  to  control  its 
membership,  published  in  the  usual  and  ordinary  way,  are  a  privileged  com- 
munication, whether  such  member's  election  was  valid,  and  his  credentials 
regular,  or  not,  since  they  have  the  power  to  refuse  membership  on  any 
grounds  which  may  seem  good  and  sufficient  to  the  body  Itself;  hence  such 
rmbllcations  cannot  be  the  subject  of  an  action  for  libel. — Oanflll  v.  Hayden, 
22  Tex.  Civ.  App.  656,  55  S.  W.  805. 

[t]  (Vt.  1892)  In  an  action  for  slander  in  imputing  unchastlty  to  a  woman, 
the  fact  that  the  slander  was  spoken  by  defendant  to  one  who  had  formerly 
l>een  pastor  of  the  church  to  which  plaintiflP  and  defendant  both  belonged,  and 
in  response  to  inquiries  by  such  former  pastor,  did  not  make  the  speaking  a 
privileged  communication.— Carpenter  v.  Willey,  65  Vt  168,  26  Atl.  488,  15  L. 
R.  A.  853 :   Willey  v.  Carpenter,  Id. 

[u]  (Wis.  1901)  A  statement  by  one  member  of  a  church  to  another  con- 
cerning the  chastity  of  a  third,  over  whom  such  other  party  has  no  power  of 
discipline,  is  not  a  privileged  communication. — Hocks  v.  Sprangers.  113  Wis. 
123,  87  N.  W.  1101,  judgment  modified  (1902)  113  Wis.  123,  89  N.  W.  113. 
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COMMERCIAL   PACIFIC   CABLE   CO.   V.    PACIFIC   MAIL   S.    S.   CX). 

(Circuit  Court  of  Appeals,  Ninth  Circuit     September  7,  1909.) 

No.  1,687. 

1.  Salvage  (§  16*)— Theory  and  Purpose  of  Remdnebation— Services  Ren- 

dered Under  E^mployment. 

The  principles  which  govern  the  allowance  of  compensation  for  a  sal- 
vage service  are  not  the  same  where  the  service  is  rendered  under  an  em- 
ployment and  where  it  is  volunteered.  In  the  latter  case  it  is  more  meri- 
torious, and  the  salving  vessel  takes  the  risk  of  receiving  nothing  if  the 
service  is  unsuccessful,  and  if  successful  is  entitled  to  a  liberal  reward; 
while  if  employed  she  is  entitled  to  payment  on  a  quantum  meruit  in  any 
event,  and  whether  entitled  to  more  in  case  of  success  depends  on  the  cir- 
cumstances and  the  spirit  in  which  the  service  is  rendered. 

[Ed.  Note. — ^For  other  cases,  see  Salvage,  Cent  Dig.  $  29;  Dec.  Dig.  S 
16.*J 

2.  Salvage  ({  30*)  — Amount  of  Compensation  —  Services  Rendered  Under 

Employment. 

The  steamship  Manchuria  grounded  on  a  coral  reef  in  the  bay  of  Wai- 
manalo  on  the  northeast  side  of  the  island  of  Oahu,  Hawaii.  Being  unable 
to  free  herself  with  the  aid  of  three  other  vessels  which  went  to  her  as- 
sistance, the  owners*. agent  applied  for  the  assistance  of  libelant's  cable 
ship,  Restorer,  a  vessel  of  4,000  horse  power,  then  lying  idle  at  Honolulu. 
Libelant's  superintendent  stated  that  she  could  not  go  without  permis- 
sion from  New  York,  which  was  cabled  for  and  obtained.  In  the  mean- 
time the  master  refused  to  fire  up  unless  the  expense  was  guaranteed,  and 
such  guaranty  was  given.  On  receiving  permission  libelant's  agent  requir- 
ed a  written  request  for  her  services,  which  being  given,  the  Restorer 
went  to  the  assistance  of  the  Manchuria ;  but  her  efforts,  added  to  those 
of  the  other  vessels,  were  unsuccessful,  and  on  the  next  day  an  expert 
salvor  employed  by  the  underwriters  with  a  powerful  wrecking  outfit 
started  from  San  Francisco,  arriving  nine  days  after  the  stranding.  In 
the  meantime  the  Restorer  and  other  vessels  had  assisted  in  keeping  the 
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Manchuria  in  position  and  from  further  injury,  and  she  was  retained  by 
the  expert  who  took  charge  of  the  work,  and  who  understood  that  she  was 
under  employment,  until  the  Manchuria  was  finally  released.  Throughout 
libelant  and  its  representatives  worked  with  a  view  to  making  as  large 
a  salvage  claim  as  possible.  The  Restorer  was  at  no  time  in  any  special 
peril,  nor  did  it  appear  that  her  services  were  indispensable  to  the  safety 
or  rescue  of  the  Manchuria.  Held,  that  she  was  entitled  to  recover  for 
her  consumption  and  loss  of  stores  and  expenses  on  account  of  the  salvage 
operations,  and  to  a  per  diem  allowance  for  the  time  employed,  but  to  no 
bonus  in  addition  as  a  purely  salvage  reward. 

[Ed.  Note. — For  other  cases,  see  Salvage,  Cent.  Dig.  {{  72-74 ;  Dec  Dig. 
f  30.*J 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii. 

Charles  Page,  E.  B.  McClanahan,  and  S.  H.  Derby,  for  appellant 
and  cross-appellee. 

M.  F.  Prosser,  Robbins  B.  Anderson,  and  Sidney  Ballou,  for  ap- 
pellee and  cross-appellant. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  The  very  voluminous  record  in  this  cause 
renders  it  impossible  to  review  the  evidence  in  detail  in  an  opinion  of 
reasonable  length,  so  that  we  will  not  undertake  to  do  more  than  in- 
dicate the  grounds  upon  which  we  rest  our  judgment. 

The  appeal  of  the  Commercial  Pacific  Cable  Company,  which  was 
the  libelant  in  the  court  below,  is  upon  the  ground  that  the  amount 
awarded  it  by  the  trial  court  was  inadequate,  and  that  the  court  also 
erred  in  .dividing,  as  it  did,  costs  between  the  respective  parties.  What 
we  shall  say  in  respect  to  the  main  appeal,  which  is  that  taken  by  the 
Pacific  Mail  Steamship  Company,  the  claimant,  will  dispose  of  the  ap- 
peal taken  by  the  libelant  as  well. 

The  action  was  in  rem  against  the  claimant's  twin  screw  steamship 
Manchuria  for  salvage,  and  resulted  in  a  decree  by  the  court  below 
awarding  the  libelant  $62,636.80,  and  dividing  the  costs  between  the 
libelant  and  claimant.  It  appears  from  the  record  that  about  4  a.  m. 
of  August  20,  1906,  the  Manchuria,  which  was  of  13,638  tons  gross, 
and  8,750  tons  net,  register,  ran  upon  a  coral  reef  in  the  bay  of 
Waimanalo  on  the  northeasterly  side  of  the  island  of  Oahu,  and  there 
stranded.  The  place  of  stranding  was  on  the  lee  shore,  several  hundred 
yards  from  the  shore  line,  and  less  than  a  mile  from  the  landing  place 
of  the  Waimanalo  Sugar  Company.  Waimanalo  Bay  is  an  open  road- 
stead with  a  northern  exposure,  but  at  the  time  of  the  stranding  of  the 
Manchuria  the  water  and  sea  were  moderate,  and  the  time  of  year 
was  such  that  storms  were  not  to  be  anticipated.  The  city  of  Honolulu 
is  on  the  opposite  side  of  the  island,  about  15  miles  distant  by  wagon 
road,  and  within  about  two  or  three  hours'  steaming  distance.  Im- 
mediately upon  the  stranding  of  the  ship  one  of  its  officers  was  sent  to 
Waimanalo,  and  by  telephone  notified  Hackfcld  &  Co.,  the  ship's 
agents  at  Honolulu,  of  the  accident.  Both  the  engines  of  the  Man- 
churia were  reversed,  and  the  full  power  of  her  propellers  used,  as 
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soon  as  the  reef  was  struck,  in  an  attempt  to  back  off,  but  without  suc~ 
cess.  Within  a  few  hours  thereafter,  to  wit,  about  9  o'clock  in  the 
morning  of  August  20th,  the  tug  Fearless,  of  700  horse  power,  and 
especially  fitted  for  salvage  work,  arrived  from  Honolulu,  and  by- 
means  of  a  line  to  the  ship  attempted  to  aid  in  her  effort  to  back  from 
the  reef.  About  10 :45  of  the  same  morning  the  United  States  revenue 
cutter  Manning,  of  2,500  horse  power,  and  the  steamer  Maui,  of  447 
horse  power,  arrived,  and  by  means  of  lines  therefrom  to  the  distressed 
ship  commenced  aiding  in  the  effort  to  release  her.  During  the  after- 
noon the  ship  ran  out  her  stream  and  one  bower  anchor  and  emptied 
her  ballast  tanks,  but  still  remained  stranded.  Other  vessels  during  the 
morning  and  afternoon  came  to  the  assistance  of  the  Manchuria,  and 
were  used  in  transferring  her  cabin  'and  steerage  passengers  and  their 
haggage  to  Honolulu.  At  the  time  of  the  accident  the  libelant's  cable 
ship  Restorer  was  lying  idle,  with  cold  boilers,  in  the  port  of  Honolulu,, 
where  she  had  been  stationed  since  April  24,  1905.  She  was  a  vessel 
of  about  4,000  horse  power,  of  the  value  of  about  $600,000,  and  was 
maintained  by  the  Caole  Company  for  service  in  the  repairing  of  its 
cables  in  the  event  of  need.  In  the  evening  of  the  day  of  the  stranding 
of  the  Manchuria,  Hackfeld  &  Co.  asked  the  master  of  the  Restorer, 
who  was  Capt.  Combe,  and  the  superintendent  of  the  Cable  Company's 
business  at  Honolulu,  Mr.  Gaines,  whether  the  Restorer  could  be  sent 
to  the  assistance  of  the  Manchuria.  They  replied  that  she  could  not 
without  express  authority  from  the  home  office  in  New  York.  They 
were  then  requested  by  Hackfeld  &  Co.  to  cable  for  such  authority, 
and  while  waiting  for  a  reply  to  get  up  steam  in  the  Restorer's  boilers 
in  order  to  save  time,  which  they  agreed  to  do  provided  payment  of 
the  expenses  of  getting  up  steam  was  guaranteed  them  in  the  event  the 
home  office  declined  to  grant  the  requested  assistance.  Hackfeld  & 
Co.  thereupon  gave  such  guaranty,  after  which,  to  wit,  about  lOiSO" 
p.  m.  of  August  20th,  the  request  was  cabled  and  the  Restorer's  fires 
started.  The  next  morning  a  reply  was  received  authorizing  the  Re- 
storer to  go  to  the  assistance  of  the  Manchuria,  whereupon  Gaines 
asked  and  received  from  Hackfeld  &  Co.  a  written  request  for  the  as- 
sistance of  the  Restorer,  and  at  3 :07  in  the  afternoon  of  August  21st,. 
that  ship  left  Honolulu  for  Waimanalo  Bay,  which  she  reached  about 
6  o'clock  in  the  evening,  according  to  the  testimony  of  Capt.  Combe. 
He  anchored  from  a  quarter  to  half  a  mile  from  where  the  Manchuria 
lay.  Being  asked  by  his  counsel  what  he  did  on  his  arrival  in  respect  to- 
the  Manchuria,  Capt.  Combe  answered: 

"I  did  nothing,  sir,  until  the  morning  of  the  22d.  I  just  sent  my  chief  of- 
ficer on  board  that  evening  when  I  arrived.  Q.  Why  did  you  do  nothing  that 
night?  A.  Well,  I  arrived  there  at  about  G  o'cloclc  In  the  evening.  It  being 
a  strange  place,  and  not  having  any  soundings,  and  on  a  lee  shore,  I  decided 
for  the  safety  of  the  vessel — it  was  getting  on  nighttime — that  I  would  stop 
where  I  was  until  daylight.  Q.  What  did  you  do  at  daylight?  A.  I  hove  up 
anchor  and  came  up  closer  to  the  position  of  the  Manchuria.  Q.  And  then 
what  did  you  do?   A.  Gave  them  a  couple  of  grapnel  ropes." 

The  evidence  shows  that  by  far  the  heaviest  damage  suffered  by 
the  Manchuria  was  sustained  prior  to  the  arrival  of  the  Restorer.  The 
unsuccessful  result  of  the  first  day's  attempts  to  release  the  Manchuria 
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was  cabled  to  the  claimant  at  San  Francisco  by  its  Honolulu  agents 
the  next  day,  to  wit,  August  21st.  In  doing  so  the  agents  gave  the 
claimant  this  information: 

"Manchuria  overnight  sagged  little.  Same  position.  RoUing,  pounding 
heavily.  Rough  sea.  Fresh  wind.  Making  little  water;  No.  3  starboard  one 
foot.  No.  4  port  bilge  ten  inches,  in  twelve  hours.  Port  engine  shai^ing.  Main 
steam  pipe  broken  2  a.  m.  Saddle  of  double  end  and  single  end  boilers  cracked. 
Starboard  engine  moves  little  in  pounding.  No  signs  of  hull  getting  weak. 
Will  secure  vessel  hold  in  same  position." 

In  reply  they  were  instructed  on  the  same  day  that  Capt.  Metcalfe, 
Lloyd*s  and  underwriters'  agent,  and  an  expert  salvor,  would  leave 
San  Francisco  on  the  23d  with  a  powerful  wrecking  outfit,  and  that  he 
recommended  that  the  ship's  anchors  be  so  placed  as  to  prevent  the 
vessel  from  going  further  on  the  reef  and  twisting  broadside,  and  that 
the  vessel  should  be  kept  as  deep  in  water  as  ijossible  until  the  anchors 
should  be  properly  laid ;  that  no  part  of  the  cargo  should  be  removed 
unless  it  appeared  certain  that  there  was  no  risk  of  the  vessel  going 
further  on  the  reef ;  that  his  opinion  was  that  the  vessel  would  have 
to  be  floated  largely  by  warping,  and  could  not  be  pulled  off  by  towing 
alone.  Capt.  Metcalfe  and  his  assistant,  Capt.  Pillsbury,  with  a  large 
wrecking  outfit,  reached  the  Manchuria  in  the  afternoon  of  August 
29th,  and  thereupon  took  charge  of  the  salvage  operations.  In  the 
meantime — ^that  is  to  say,  from  the  cessation  of  the  unsuccessful  at- 
tempts to  pull  her  from  the  reef — the  efforts  of  those  in  charge  of  the 
disabled  ship  were  directed  towards  holding  her  in  her  then  position, 
in  which  efforts  the  Restorer  participated  from  and  including  the  morn- 
ing of  August  22d,  having  during  that  time  four  of  her  grapnel  ropes 
on  the  Manchuria,  which  she  pulled  and  stopped  pulling  as  ordered 
by  the  Manchuria.  These  grapnel  ropes  were  ropes  of  wire  wound 
with  hemp,  designed  for  grappling  deep  sea  cable,  each  having  a  break- 
ing strain  of  from  16  to  18  tons.  In  adjusting  them  they  were  wound 
over  the  large  cable  drum  of  the  Restorer,  so  that  they  could  be  taken 
up  inch  by  inch  if  necessary,  and  were  adjusted  so  that  they  hung  in 
parallel  curves,  equalizing  the  strain  to  some  extent.  During  the  same 
intervening  time  the  steamers  Manning  and  Maui  and  the  tug  Fear- 
less rendered  service  in  the  same  behalf,  and  the  Manchuria  herself 
put  out  numerous  anchors.  Extensive  soundings  were  also  taken  of  the 
waters  of  the  bay  surrounding  the  ship,  much  of  the  Manchuria's 
cargo  was  shifted,  and  everything  was  put  in  as  good  condition  as 
possible  preparatory  to  the  arrival  of  Capt.  Metcalfe  and  his  outfit. 
During  the  same  time  the  Restorer  also  furnished  a  grapnel  rope  to  the 
Manning,  which  was  broken,  after  which  she  gave  it  to  the  Manchuria 
to  use  on  her  anchors.  Capt.  Combe,  of  the  Restorer,  also  participated 
in  the  soundings  referred  to,  furnished  a  chart  and  cable  buoys  for 
running  lines  over  the  coral,  and  assisted  in  laying  anchors. 

On  the  arrival  of  Capt.  Metcalfe  he  ordered  the  Restorer's  engines 
stopped  and  her  lines  cast  off  from  the  Manchuria,  and  cabled  to  the 
claimant's  representative  in  San  Francisco  to  know  what  arrangement 
had  been  made  concerning  the  services  of  the  Restorer,  in  response  to 
which  inquiry  he  was  informed  by  cable  that  the  Restorer's  charges 
would  be  adjusted  in  New  York,  and  to  "use  as  necessary/'  whereupon 
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he  furnished  the  Restorer  with  a  4i/^-inch  plow  steel  cable  in  place  of 
her  four  grapnel  ropes,  and  made  such  use  of  her  thereafter  as  he  saw 
fit,  in  connection  with  the  numerous  steam  and  other  craft  engaged  in 
the  work  in  hand.  The  record  shows  that  from  the  time  of  Capt.  Met- 
calfe's arrival  until  the  forenoon  of  September  14th  the  preparatory 
work  of  laying  the  wrecking  anchors,  discharging  the  ship's  cargo, 
and  installing  additional  pumps  was  vigorously  and  unremittingly 
carried  on,  involving  the  labor  of  a  large  number  of  men,  as  well  as 
the  assistance  of  various  boats  of  one  kind  and  another.  On  the  14th 
of  September  an  attempt  was  made  to  pull  the  Manchuria  from  the 
reef.  A  strain  was  put  on  the  moorings  laid  out  from  her,  and  the 
towing  vessels,  consisting  of  the  Restorer,  Manning,  Iroquois,  and  the 
tug  Eleu,  pulled  as  directed.  The  result  was  thus  reported  by  cable  on 
September  14th  to  the  claimant  at  San  Francisco,  by  Capt.  Metcalfe : 

"After  great  difficulties  moved  Manchuria  out  250  feet,  altering  stern  to  N. 
by  E.  %  E. ;  originally  N.  by  W.  Unable  to  haul  vessers  stern  to  eastward  ac- 
count vessel  having  twelve  degrees  port  list,  burying  bilge  keel  sand  and  coral. 
Will  keep  on  heaving,  although,  owing  to  vessel  going  nearly  straight  astera, 
most  of  our  anchors  are  too  far  to  eastward.    All  coal  discharged  except  suffl-  ' 

cient  to  supply  our  needs  for  steam.    All  prudent  water  ballast  pumped  out" 

As  indicated  in  this  cable,  the  movement  was  not  in  the  direction 
anticipated  or  desired.  Accordingly  it  was  determined  to  shift  the 
towing  vessels  more  nearly  astern,  with  a  view  to  a  further  effort  to 
move  the  ship,  which  was  done  under  the  direction  of  Capts.  Metcalfe 
and  Pillsbury;  the  tug  Eleu  being  sent  to  help  keep  the  bow  of  the 
Restorer  to  the  wind  during  the  operation,  and  the  sea  bottom  around 
the,  ship's  stern  being  dynamited  in  order  to  break  up  the  coral.  The 
Restorer  attempted  to  make  the  shift  without  letting  go  her  line  to  the 
Manchuria.  In  making  the  maneuver  the  Restorer  crossed  the  bows 
of  the  Iroquois  further  inshore,  and  was  dragging  her  anchors  toward 
the  coral  reef,  when  she  finally,  by  letting  out  sufficient  anchor  chain 
and  slacking  her  towing  hawser,  was  brought  under  control.  The  diffi- 
cult work  of  warping  the  vessel  from  the  reef  commenced,  and  about 
noon  of  September  16th  she  was  floated,  and  towed  to  Honolulu  by 
the  Restorer,  and,  after  the  making  of  temporary  repairs,  sailed  to 
San  Francisco  under  her  own  steam. 

The  expenditures  in  the  salvage  operations  from  the  time  of  the 
stranding  of  the  ship  to  the  time  of  her  release  amounted  to  $126,- 
248.91,  not  including  the  services  of  the  United  States  revenue  cutter 
Manning,  nor  the  services  of  the  tugs  Fearless,  Iroquois,  or  Eleu,  nor 
the  services  of  the  schooner  Melacthon,  the  towing  lighter  Pioneer, 
the  steamer  James  Makee,  the  steam  dredger  Pacific,  nor  the  steamship 
Niihau,  nor  the  fee  of  Capt.  Metcalfe.  The  permanent  repairs  to  the 
vessel  exceeded  $500,000.  The  original  cost  of  the  Manchuria  was 
$2,061,349.42.  At  the  time  of  the  accident  she  seems  to  have  been 
valued  by  the  claimant  at  $1,800,000,  although  it  is  contended  on  the 
part  of  the  libelant  that  it  was  then  about  $2,563,000.  The  libelant 
claimed  for  the  services  of  the  Restorer  $300,000,  and  it  was  for  that 
sum  that  it  libeled  the  ship,  contending  that  it  was  the  chief  agent  in 
the  operations  which  ultimately  rescued  her  from  her  perilous  posi- 
tion.   In  respect  to  that  contention  the  court  below  said,  in  its  opinion : 
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"The  heavy  salvage  of  $300,000  claimed  by  the  libelant  is  based  upon  its 
theory  of  «the  case,  as  shown  by  the  pleadings  and  by  evidence  introduced  In 
support  thereof,  that  the  Restorer,  as  operated  by  those  in  charge  of  her,  was 
the  chief  agent  in  the  operations  which  ultimately  effected  the  removal  of  the 
Manchuria  from  her  dangerous  position  to  a  place  of  safety.  I  have  no  diffi- 
culty in  finding  that  this  theory  is  not  borne  out  by  the  evidence.  I  need  not 
go  into  a  discussion  of  the  grounds  for  such  conclusion,  more  than  to  say 
that  my  mind  has  been  irresistibly  led  by  the  evidence  in  the  case,  and  by  my 
examination,  with  counsel  for  both  parties,  of  the  steam  winches  of  the  steam- 
ship Mongolia,  which  were  conceded  by  both  sides  to  be  the  counterpart  of 
those  of  the  Manchuria,  to  this  view,  and  to  the  nearly  correlative  conviction 
that  to  the  steam  winches  of  the  Manchuria,  acting  upon  anchors  fixed  upon 
the  sea  bottom,  was  mostly  due  the  work  of  moving  her  from  the  bed  in  the 
reef  where  she  was  lying,  which  must  be  regarded  as  by  far  the  most  diflScuIt 
and  most  important  part  of  the  salvage  operations.'' 

The  court  below  also  took  notice  of  the  undisputed  fact  that  the 
libelant  was  not  a  volunteer,  but  contributed  the  services  of  the  Re- 
storer upon  request  only,  without  any  specific  agreement  at  the  time 
as  to  her  compensation.    Said  the  trial  court  : 

"This  being  the  case,  although  libelant  would  have  been  entitled  to  remun- 
eration at  law,  if  not  in  admiralty,  on  the  basis  of  quantum  meruit,  if  the 
salvage  operations  had  failed,  yet,  success  having  been  achieved,  the  ordinary 
principles  of  salvage  compensation  would  be  applied,  if  its  services  contribut- 
ed to  the  salving  of  the  libelee." 

The  court  below  also  found  against  the  contention  of  the  libelant 
that  its  services  were  effective  in  preventing  the  Manchuria  from  be- 
ing carried  further  towards  the  shore  by  the  sea  from  the  bed  in 
which  she  lay  when  the  Restorer  arrived.  A  careful  consideration  of 
the  record  satisfies  us  that  the  trial  court  was  quite  right  in  each  of  the 
above-mentioned  findings  in  respect  to  the  services  of  the  Restorer; 
but  that  couH  further  found  that  that  vessel  "was  of  material  as- 
sistance to  the  Manchuria's  own  anchors  in  preventing  her  from 
swinging  to  a  position  more  broadside  on  to  the  shore  than  the  Re- 
storer found  her  on  the  morning  of  August  22d ;  was  of  material  serv- 
ice in  swinging  her  stern  outward  from  the  shore  during  the  period 
from  August  25th  to  August  29th,  as  set  forth  above,  in  which  move- 
ment she  was  the  chief  agent,  being  assisted  by  the  United  States 
revenue  cutter  Manning  during  a  part  of  that  period,  and  the  four 
stern  anchors  of  the  Manchuria  as  above  stated ;  was  of  material  serv- 
ice, which,  however,  is  not  to  be  compared  with  the  united  power  of  the 
steam  winches  of  the  Manchuria,  in  the  final  operations  of  September 
14th  and  16th ;  and  was  of  material  service  in  towing  the  Manchuria 
when  floated  to  the  port  of  Honolulu" — all  resulting  in  a  finding  and 
decree  "for  the  libelant  in  the  sum  of  $5,219.53  for  consumption  and 
loss  of  stores  and  expenses  on  account  of  salvage  operations,  and  in 
the  sum  of  $56,000  for  salvage  proper,  making  a  total  of  $61,219.53." 

Based  upon  the  contention  that  it  appeared  from  the  decision  of  the 
court  that  the  said  award  for  salvage  proper  of  $56,000  was  estimated 
upon  an  allowance  of  $2,000  a  day  for  the  services  of  the  Restorer,  the 
claimant  asked  the  court,  by  motion,  to  reduce  the  allowance  for  sal- 
vage proper  by  $4,000  because  of  the  fact  that  the  Restorer  was  only 
engaged  in  the  service  for  the  period  of  26  days.  The  record  shows 
these  proceedings  upon  the  hearing  of  that  motion : 
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"Mr.  Olson,  of  proctors  for  claimant,  read  motion  to  amend  decision. 

"The  Court:  Before  you  go  on,  I  will  call  your  attention  to  the  fact  that  it 
is  a  miscalculation.  The  court  did  not  calculate  it  on  the  basis  of  $2,000  a  day, 
but  for  $1,000  a  day,  and  the  rest  of  it  is  made  up  by  other  amounts. 

"Mr.  Olson:  We  were  unacquainted  with  that  fact  We  drew  our  informa- 
tion from  the  decision  itself. 

"The  Court:  That  is  26  days  at  $1,000  a  day,  and  in  addition  to  that,  for  the 
value  of  its  services,  there  are  three  items ;  and  it  was  the  other  items  which 
made  up  the  balance  of  the  award. 

"Mr.  Olson:  Well,  that  puts  a  different  face  upon  the  matter  entirely. 

"The  Court:  I  can  understand  how  such  an  estimate  was  made,  but  I  think 
the  estimate  of  the  value  of  her  services,  I  have  it ;  I  think  it  was  $10,000  the 
value  of  her  services  in  pulling  her  ofif,  $10,000  value  of  her  services  in  swing- 
ing her,  and  $10,000  the  value  of  her  services  in  steadying  her ;  I  think  it  was 
something  like  that,  making  $30,000,  in  addition  to  $1,000  per  day  for  26  days. 
That  would  be  $56,000." 

It  thus  appears  that  the  allowances  made  the  libelant  by  the  court 
below  for  the  services  of  the  Restorer  were  as  follows:  $5,219.53 
for  consumption  and  loss  of  stores,  and  expenses  on  account  of  salvage 
operations;  $1,000  a  day  for  the  time  of  her  employment,  to  wit,  26 
days,  and  an  additional  $10,000  for  her  services  in  steadying  the  Man- 
churia, an  additional  $10,000  for  swinging  her,  and  an  additional  $10,- 
000  for  pulling  her.  As  has  been  shown,  the  view  of  the  law  enter- 
tained by  the  court  in  approaching  the  consideration  of  the  case  was 
that,  notwithstanding  the  fact  that  the  libelant  was  not  a  volunteer, 
but  undertook  the  services  only  upon  express  employment,  "yet,  success 
having  been  achieved,  the  ordinary  principles  of  salvage  compensation 
may  be  applied,  if  its  services  contributed  to  the  salving  of  the  libelee." 
In  holding  that  *'the  ordinary  principles  of  salvage  compensation"  are 
applicable  to  such  a  case,  the  court  below  erred. 

In  Wilmington  Transportation  Company  v.  The  Old  Kensington 
(D.  C.)  39  Fed.  496,  500,  which  was  also  a  case  for  salvage,  it  was  said : 

"In  cases  of  this  nature  there  is  no  standard  by  which  can  be  absolutely 
measured  the  compensation  to  which  the  party  rendering  the  service  is  en- 
titled. Each  ease  depends  in  large  measure  upon  its  own  circumstances. 
While  it  is  perfectly  true  that  salvage  is  not  a  *question  pro  opere  et  labore, 
but  rises  to  a  higher  degree  and  takes  its  source  in  a  deei)er  policy,'  there  is 
a  broad  distinction,  as  said  by  Dr.  Lushington,  *between  salvors  who  volunteer 
to  go  out  and  salvors  who  are  employed  by  a  ship  in  distress.  Salvors  who 
volunteer  go  out  at  their  own  risk  for  the  chance  of  earning  reward,  and  if 
not  successful  they  are  entitled  to  nothing,  the  rule  being  that  it  is  success  that 
gives  them  a  title  to  salvage  remuneration.  But  if  men  are  engaged  to  go 
out  to  the  assistance  of  a  ship  in  distress  they  are  to  be  paid  according  to  their 
effort,  even  though  the  labor  and  service  may  not  prove  beneficial  to  the  ves- 
sel or  cargo.*  The  Undaunted,  1  Lush.  90 ;  The  Sabine,  101  U.  S.  390,  25  L. 
Ed.  982.  In  the  one  case  the  reward  should  be  more  liberal  than  in  the  other. 
Here  the  services  of  the  libelant  were  rendered  at  the  request  of  the  master 
of  the  ship,  for  which  it  was  entitled  to  be  paid,  whether  such  services  were 
beneficial  or  not;  and,  although  the  services  were  rendered  with  promptness 
and  efliciency,  there  was  not  manifested  any  disposition  on  the  part  of  the 
libelant  to  take  any  chance  of  earning  reward,  but,  on  the  contrary,  it  appears 
that  the  libelant  was  unwilling  to  send  the  Falcon  to  aid  the  ship  unless  her 
master  requested  that  it  be  done.  Under  such  circumstances,  while  the  lil>elant 
should  be  awarded  a  sum  in  excess  of  the  actual  value  of  the  services  rendered 
and  the  actual  damage  done  to  its  property  engaged  in  the  service,  and  while 
such  excess  should  be  liberal,  it  should  not,  in  my  judgment,  be  measured  by 
that  high  standard  that  would  control  the  award  had  the  services  been  ren 
dered  voluntarily." 
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In  the  case  from  which  the  foregoing  quotation  has  been  taken 
there  was  not  only  promptness,  but  no  lack  of  good  faith,  nor  any 
mercenary  spirit  shown  on  the  part  of  the  salvor,  such  as  is  claimed 
to  have  been  shown  on  the  part  of  the  libelant  in  the  present  case. 
That  the  law  is  as  indicated  in  the  decisions  above  cited  was  also  de- 
cided by  this  court  in  the  case  of  The  Elmbank,  69  Fed.  104,  108,  109, 
16  C.  C.  A.  164.  See,  also,  The  Queen  of  the  Pacific  (D.  C.)  21  Fed. 
460,  471;  The  Sandringham  (D.  C.)  10  Fed.  556,  570;  The  John  Gil- 
pin, 13  Fed.  Cas.  675,  678 ;  24  Encyc.  of  Law,  1206 ;  The  Kate  B. 
Jones  [1892]  P.  D.  336,  7  Asp.  Mar.  Cases,  332;  The  Beularig,  14 
P.  D.  3;  The  Endermore,  7  Asp.  Mar.  Cases,  334;  The  Mark  Lane, 
15  P.  D.  135,  137 ;  The  Lustre,  3  Haggard,  Adm.  154. 

As  a  matter  of  course,  the  libelant  was  entitled  to  fair  compensation 
for  the  services  of  the  Restorer,  which^the  court  below  fixed  at  $1,- 
000  a  day,  with  which  award,  in  view  of  the  record,  we  are  not  disposed 
to  interfere.  Nor  can  we  say  that  the  $5,219.53  awarded  the  libelant 
for  consumption  and  loss  of  stores,  and  expenses  on  account  of  the 
salvage  operations  was  too  much.  Whether  the  libelant  is  justly  enti- 
tled to  a  bonus  in  addition  to  those  allowances,  and,  if  so,  in  what 
amount,  depends  upon  the  facts  and  circumstances  hereinafter  re- 
ferred to.  Even  if  the  Restorer  was  entitled  to  any  bonus,  we  think 
the  trial  court  attributed  to  her  efforts  too  much  effectiveness,  as 
well  as  exaggerated  the  risk  to  her.  In  respect  to  the  risk  to  the 
Restorer,  we  think  the  evidence  shows  it  to  have  been  very  slight. 
Both  sea  and  weather  were  moderate,  and  we  are  unable  to  see  where 
there  was  any  danger  to  a  well-appointed,  powerful  steamer,  such  as 
the  Restorer  was,  in  doing  what  she  did,  unless  it  be  in  the  maneuver 
of  September  14th,  directed  by  Capt.  Metcalfe  and  his  assistant,  Capt. 
Pillsbury.  In  respect  to  that  maneuver  the  log  of  the  Restorer  is  as 
follows : 

'*2:00  p.  m.  Weighed  anchor  and  set  on  for  fresh  position  as  advised  by  Gap- 
tain  Pillsbury. 

•3:00  p.  m.    Brought  up  with  star,  anchor  in  7  fms.  water,  finding  anchor 

dragging,  with  30  fathoms  chain  out  paid  out  hawser  with  end 
fast  to  6x3  grapnel  rope. 

"3:10  p.  m.    Signaled  for  launch.    Captain  Pillsbury  boarded  ship. 

"3:20  p.  m.    Ship  still  dragging  and  drifting  on  lee  shore,  paid  out  to  60 

fathoms. 

"3:55  p.  m.    Signaled  for  tug  Eleu,  passed  end  of  8"  hawser  aboard,  hove  up 

anchor,  and  proceeded  to  position,  where  C5aptain  Pillsbury 
let  go  mark  buoy." 

As  has  already  been  said,  the  maneuver  was  directed  by  Capt.  Met- 
calfe, after  the  Manchuria  had  been  unexpectedly  moved  almost  di- 
rectly astern  some  250  feet,  where  she  had  stuck  fast.  The  then  tow- 
ing vessels  were  the  government  vessels  Iroquois  and  Manning  and  the 
Restorer.  The  movement  directed  was  executed  by  the  government 
vessels  without  difficulty ;  but  the  Restorer,  although  given  the  aid  of 
the  tug  Eleu,  got  beyond  the  position  to  which  she  was  assigned,  and, 
her  anchor  dragging,  she  began  to  drift  towards  the  shore.  Capt.  Met- 
calfe then  sent  Capt.  Pillsbury  to  the  Restorer  to  see  what  the  trouble 
was,  and  on  Capt.  Pillsbury's  arrival  on  board  he  suggested  to  Capt. 
Combe  to  stop  his  port  engine^  pay  out  more  chain^  and  slack  up  on  the 
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towHne,  which  was  done,  and  the  threatened  peril  tHus  avoided.    The 
sole  faiilt  seems  to  have  been  that  of  Capt.  Combe. 

Capt.  Carter,  of  the  government  vessel  Iroquois,  was  questioned, 
and  answered  as  follows: 

'*Q.  Do  70a  remember  the  maneuver  made  by  the  Restorer  and  referred  to 
herein  as  having  been  made  on  the  14th  of  September?    A.  I  do.    Q.  Was  it  or 
was  it  not  one  similar  to  the  one  made  by  your  ship?    A.  The  object  of  it 
was;  yes.    Q.  i  am  not  asking  the  object.    Was  it  a  similar  maneuver?    A. 
No.    Q.  In  what  did  it  differ?    A.  She  went  in  closer  to  tow  her  than  I  did. 
Q.  I  understand  that  your  boat  was  third  in  order  of  placement  before  the 
maneuver  was  made?    A.  Yes.    Q.  First  the  Manning,  then  the  Restorer,  then 
the  Iroquois — is  that  correct?    A.  Yes.     Q.  Can  you  state  whether  the  ma- 
neuver was  intended  to  keep  those  three  boats  in  their  relative  positions?    A. 
That  was  my  understanding  of  it ;  yes.    Q.  Was  the  Restorer,  prior  to  making 
the  maneuver,  anchored?    A.  She  was  anchored  or  moored.    Q.  Forward?    A. 
Yes.    Q.  With  the  line  running  from  the  stern?    A.  Yes.    Q.  In  making  this 
maneuver  referred  to  on  the  14th,  did  she  lift  her  anchors?   A.  She  did.    Q.  In 
making  the  maneuver  on  the  part  of  the  Iroquois,  what  was  necessary  and  prop- 
er to  be  done  in  order  to  do  it?    A.  Pick  up  the  anchor,  go  ahead  with  the 
starboard  helm,  get  the  right  position,  and  let  go  the  anchor  again.    Q.  What 
would  assist  the  Iroquois  following  that  procedure  to  take  the  position  requir- 
ed?   A.  The  wind  was  favorable  to  do  it    Q.  Sea  favorable?    A.  Wind  and 
sea  both  favorable.    Q.  What  direction  did  the  wind  and  sea  incline  to  take 
the  Iroquois  after  the  anchors  had  been  lifted  with  reference  to  Inshore  or 
out  shore?     A.  Take  her  inshore.     Q.  What  was  the  use —    What  was  the 
method  employed  by  the  Iroquois  to  keep  her  line  running  to  the  Manchuria 
from  fouling  her  propeller  in  making  the  maneuver?    A.  We  kept  men  to  keep 
it  turning  in  the  right  direction,  so  that  it  would  keep  clear  of  the  propeller. 
Q.  What  kept  the  line  comparatively  taut?    A.  Going  forward  on  the  engines. 
Q.  The  forward  movement  of  the  engines?    A.  Yes.     Q.  Can  you  state  any- 
thing other  than  sea,  wind,  and  the  use  of  your  engines  and  helm  that  would 
be  proper  and  necessary  to  accomplish  that  maneuver?    A.  I  accomplished  it 
without  anything  else.    I  did  not  think  anything  else  was  necessary.    Q.  Did 
yon  accomplish  it  properly?    A.  No.    Q.  Why  not?    A.  I  was  interfered  with 
by  the  Restorer.    Q.  Will  you  please  explain  now  why  it  was  and  how  the  Re- 
storer interfered  with  your  accomplishing  the  maneuver  properly  in  the  first 
I»lact»?    A.  She  got  across  my  bow,  and  I  was  afraid  that  her  line  would  foul 
my  propeller  or  anchor.    Q.  What  did  you  do  when  you  found  this  condition 
of  affairs?    A.  In  order  to  keep  from  going  too  far  In,  1  let  go  the  anchor.  *Q. 
Did  the  Restorer  actually  cross  your  bow?    A.  She  did.    Q.  Taldng  this  third 
place,  rather  than  the  second,  as  I  understood,  in  the  position?    A.  Yes.    Q. 
Do  you  know  whether,  at  the  time  of  crossing  your  bow,  she  dropped  her  an- 
chors?   A.  I  did  not  see  her  drop  any  anchor.    Q.  Did  you  observe  the  Re- 
storer's maneuver?    A.  I  did.    Q.  While  It  was  being  made?    A.  I  was  on  the 
bridge  when  it  was  t>elng  made — the  bridge  of  the  Iroquois.    Q.  And  observed 
it?    A.  Watched  it  all  the  time.    Q.  After  you  had  dropped  your  anchor  for 
the  reason  which  you  have  stated,  did  you  subsequently  make  a  new  maneuver? 
A.  I  did.    Q.  In  what  direction  was  that,  inshore  or  outshore?    A.  Outshore. 
Q.  Did  the  Restorer  make  a  subsequent  new  maneuver?    A.  She  did.    Q.  What 
do  you  know  about  that  maneuver?    A.  After  Capt  Pillsbury  had  left  me,  when 
he  asked  me  to  take  up  the  new  position,  he  went  to  the  Restorer.    The  Re- 
storer then  got  under  way,  shifting  her  berth  to  the  northward  and  westward, 
but  the  exact  bearing  I  do  not  know,  because  I  was  not  on  board  of  her.    She 
got  across  my  bow,  and  I  was  obliged  to  anchor  to  keep  from  going  still  fur- 
ther in.    Then  Capt  Pillsbury  came  out    Q.  From  where?    A.  Out  towards 
me,  either  from  the  Manchuria  or  the  Manning,  and  he  passed  me,  and  I  asked 
liini  what  the  Restorer  was  trying  to  do,  and  he  said  he  did  not  know,  or  some- 
thing to  that  effect.    He  went  to  the  Restorer,  and  the  Restorer  then  took  up 
a  position  practically  Ia  line  with  the  position  I  wanted  to  take,  and  the  one  I 
suggested  to  Capt.  Pillsbury,  originally.    Q.  With  the  Restorer  in  the  position 
that  she  was  in,  after  crossing  your  bow  in  the  first  maneuver,  what  was 
necessary  to  put  her  in  the  position  that  she  took  in  the  second  maneuver 
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which  you  have  Just  testified  to?  A.  Would  have  to  go  ahead  on  her  engines 
with  helm  aport  Q.  What  engines?  A.  Both  engines,  if  she  had  sufficient 
for  turning.  If  not,  she  could  go  ahead  on  one  engine  and  back  on  the  other. 
She  certainly  could  turn  that  way;  go  ahead  with  the  port  engine  and  turn 
with  the  starboard.  Q.  Did  you  see  she  made  any  difficulty  in  making  the 
second  maneuver?  A.  No.  Q.  Did  you  make  any  difficulty  in  making  the  sec- 
ond maneuver?  A.  None  to  speak  of.  I  got  a  little  further  on  her  starboard 
quarter  than  I  liked,  and  then  shifted  a  little  more  to  port  Q.  Which  was  the 
more  difficult  maneuver  made  by  you,  the  first  or  second?  A.  The  second.  Q. 
Which  was  the  more  difficult  maneuver  made  by  the  Restorer,  the  first  or 
second?  A.  I  should  say  the  second.  Q.  In  making  the  first  maneuver,  would 
you  find  any  advantage  in  having  twin  screws?  A.  A  decided  advantage.  Q. 
Do  you  know  of  any  reason  why  the  Restorer  did  not  properly  make  the  first 
maneuver?  A.  No ;  I  do  not  Q.  Was  there  any  peril  to  the  Restorer  during 
the  first  maneuver?  A.  I  do  not  know  how  close  In  she  got  I  do  not  know 
whether  she  took  any  soundings.  Q.  If  there  had  been  peril  presumed  or 
anticipated,  was  there  any  means  of  avoiding  any  In  your  judgment?  A.  She. 
could  have  gone  ahead  on  her  port  engines  and  backed  on  her  starboard ;  but, 
if  she  could  not  do  that,  she  could  have  anchored.  Q.  Either  of  the  courses, 
in  your  opinion,  would  have  kept  her  from  the  reef?  A.  Yes.  Q.  Do  you  know 
whether  the  Manning  had  any  trouble  in  making  the  maneuver?  A.  Did  not 
see  any  at  all.  Q.  In  your  Judgment,  was  the  attempted  maneuver,  which  we 
have  designated  the  first  maneuver,  of  the  Restorer  a  proper  one,  or  properly 
executed?  A.  It  depends  upon  what  they  were  trjring  to  do.  I  don't  know 
what  they  were  trying  to  do.  Q.  If  they  were  trying  to  go  ashore,  it  was 
proper?  A.  It  might  have  been  successful.  Q.  Was  it  a  proper  maneuver  to 
reach  the  position  designated  for  the  Restorer?  A.  I  do  not  know  what  posi- 
tion was  designated.  Q.  You  do  not  know  whether  or  not  the  position  Inshore 
and  across  your  beam  was  her  designated  position  or  not?  A.  No ;  I  do  not 
Q.  Did  you  take  your  proper  position  in  the  first  maneuver?  A.  No.  Q.  Was 
your  present  position  inshore  or  outsbore  from  where  you  did  drop  anchor? 
A.  Outsbore.  Q.  And  the  reason  you  took  it  was  because  of  the  line  coming 
over  your  bow?  A.  Yes.  Q.  In  order  to  execute  your  first  maneuver  with  the 
assistance  of  the  wind,  the  sea,  your  engines,  and  helm,  was  it  made  perilous 
because  of  your  line  running  to  the  Manchuria?  A.  No;  I  was  never  in  any 
peril.  Q.  If  your  maneuver  was  properly  executed,  would  that  line  have  been 
an  element  of  danger?  A.  Not  of  danger.  Q.  If  properly  executed?  A.  Not 
of  danger.  It  would  have  been  an  Incumbrance  in  turning ;  that  is  all.  Q.  Was 
the  Restorer's  line  an  element  of  danger  in  the  proper  execution  of  her  ma- 
neuver? A.  I  should  not  think  so.  Q.  During  your  observation  of  the  wreck- 
ing operations  while  at  Waimanalo  Bay,  did  you  see  at  any  time  that  the  Re- 
storer was  in  peril?  A.  As  I  said  before,  I  do  not  know  what  soundings  she 
got  when  she  was  inshore  of  me.  She  may  have  been ;  but  I  do  not  think  so. 
Q.  Prior  to  that?  A.  No.  Q.  Subsequent  to  that?  A.  No.  Q.  Did  the  Re- 
storer have  to  depend  entirely  upon  her  engines  to  keep  her  from  the  reef  in 
making  that  first  maneuver?  A.  No;  I  should  think  she  could  have  anchored 
without  any  difficulty.  Q.  Do  you  know  of  any  reason  why  she  could  not 
have  used  her  engines?  A.  Do  not  know  any  reason.  Q.  Will  you  state  wheth- 
er, in  your  9pinlon,  she  dropped  her  anchors  at  the  proper  time  in  making  her 
first  maneuver?  A.  She  did  not;  that  is  to  say,  if  the  position  that  she  subse- 
quently occupied  was  the  one  intended  for  her." 

The  evidence  showing,  as  it  does,  that  the  steamers  Manning  and 
Maui  and  the  tug  Fearless,  with  3,647  combined  horse  power,  together 
with  the  Manchuria's  own  engines  and  two  of  her  anchors,  were  un- 
able to  pull  that  ship  from  the  reef  or  to  keep  her  from  going  further 
on,  and  that  before  the  Restorer  got  any  line  to  the  Manchuria  the 
ship  was  firmly  embedded,  it  does  not  seem  likely  that  the  Restorer  was 
capable  of  domg  very  much  in  the  way  of  steadying  the  Manchuria, 
although  no  doubt  she  aided  to  some  extent  in  that  direction.  The 
finding  of  the  trial  court,  however,  to  the  effect  that  the  Restorer  was 
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the  chief  agent  in  pulling  the  Manchuria's  stern  out  9^  degrees  be- 
tween August  25th  and  August  29th,  we  think  clearly  unjustified  by 
the  record.    The  court  in  its  opinion  said : 

"The  Manchuria's  log  reports  that  from  1  p.  m.  of  August  21st  to  12  mid- 
night of  August  24th,  she  headed  S.  S.  E.,  and  that  thereafter  her  stem  swung 
out  from  time  to  time  until  1  a.  m.  August  29th,  when  she  headed  S.  13"  E. 
On  this  day  Metcalfe  arrived  and  took  charge  of  the  salvage  operations,  and 
directed  the  Restorer  to  stop  towing  at  4:54  p.  m.  In  this  space  of  five  days 
the  direction  the  Manchuria  was  heading  changed  9%  degrees  toward  the 
south  and  west,  which  was  toward  the  shore,  by  which  lier  position  was  chang- 
ed to  a  marked  degree  for  the  better,  inasmuch  as  her  stern  was  swung  out 
correspondingly  toward  the  open  sea,  bringing  her  less  broadside  on  to  the 
reef  than  before.  The  broadside  position  is  testified  to  by  Metcalfe  as  being 
more  dangerous  and  dlfllcult  than  a  head-on  position.  Here  is  a  record  show- 
ing a  favorable  change  of  the  position  of  the  Manchuria,  which  would  natural- 
ly be  produced  by  a  pull  on  the  stem  from  a  position  at  or  about  right  angle 
to  the  line  of  the  hull.  Such  a  force  was  exerted  during  those  five  days  by  the 
Restorer,  and  by  the  Manning  after  2  p.  m.  of  August  26th,  and  by  cables  of 
the  Manchuria  attached  to  anchors.  On  the  first  day  of  this  period,  August 
25th,  in  the  afternoon,  a  7-ton  anchor  was  laid  with  hawser  to  the  starboard 
stem.  On  the  third  day  another  7-ton  anchor  was  laid  with  hawser  to  the 
starboard  stem,  and  all  this  period  there  were  two  2%-ton  anchors  with  haw- 
sers to  port  stem  and  two  from  port  boW.  Some  credit  must  be  given  to  these 
stem  hawsers,  if  they  were  hove  taut  from  time  to  time  as  the  Manchuria 
swung  around.  The  log  notes  only  one  such  action ;  but  Capt  Saunders  in  his 
deposition,  on  pages  8  and  9,  testified  that  *we  hove  our  big  anchors  taut  to 
keep  the  vessel  as  near  steady  as  possible.'  This  clearly  refers  to  the  7-ton 
anchors  mentioned  above.  It  is  in  evidence  that  at  10:45  p.  m.  August  24th 
the  Restorer  was  directed  to  Increase  the  speed  of  her  engines,  and  this  was 
continued ;  also  that  on  the  next  day  the  Restorer  was  making  a  greater  speed 
with  her  engines  than  usual.  This  increased  strain  was  kept  up  during  these 
five  days ;  her  log  showing  from  80  to  45  revolutions  of  her  propeller.  This  evi- 
dence closely  covers  the  time,  as  shown  by  the  Manchuria's  log,  when  she  be- 
gan to  change  her  position  for  the  better,  about  midnight  of  August  24th, 
which  movement  continued  until  the  morning  of  August  29th,  making  a  change 
in  her  direction  for  the  better  of  9^^  degrees  as  shown  above.  From  August 
29th  to  and  including  September  2d,  a  period  of  four  days,  she  swung  around 
2  degrees  more,  supposedly  by  the  force  of  the  steam  winches  alone,  and  the 
Restorer  towing  at  only  20  revolutions.  Then  from  September  2d  to  Septem- 
ber 13th  there  was  no  further  movement  The  fact  that  in  the  five  days  from 
August  24th  to  August  29th  the  Manchuria  swung,  with  the  assistance  of  the 
Restorer,  9%  degrees,  about  2  degrees  a  day,  and  in  the  next  four  days,  with- 
out such  assistance,  she  swung  only  2  degrees,  or  one-half  degree  a  day,  is  cer- 
tainly favorable  to  the  theory  of  the  effectiveness  of  the  Restorer  In  swinging 
the  stem  of  the  Manchuria  to  the  sea.  Although  it  is  impossible  under  such 
circumstances  to  make  an  accurate  estimate  of  the  proportionate  value  of  such 
efforts,  it  is  the  rule  of  admiralty  courts  to  weigh  such  evidence  liberally  for 
the  salvor." 

The  log  of  the  Restorer  shows  that  at  5 :20  p.  m.  of  August  24th 
the  Manchuria  signaled  her  to  "reduce  speed  to  20  revs.,"  and  that  ac- 
cordingly the  Restorer's  engines  were  then  set  at  20  revolutions.  The 
next  entry  in  her  log,  made  at  8  p.  m.  of  the  same  day,  is  as  follows: 

"Moderate  B.  N.  E.  breeze  and  sea.  Sdgs  aft  6%  fms.  The  C/S  Restorer 
only  to  assistance,  with  two  lines  but  slack.  S/S  Manchuria  being  held  oif 
reef  by  her  port  bower  anchor  with  15  fms.  chain  out.  Two  anchors  led  out 
from  her  port  quarter  attached  to  the  6x3  grapnel  rope  (part  of  originally 
given  to  U.  S.  S.  Manning),  and  her  7-ton  anchor  attached  to  her  steel  wire 
hawser  led  out  from  her  port  quarter  from  her  starboard  side." 
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And  at  midnight  of  August  24th  this  entry  was  made: 

''Moderate  breeze  aud  overcast,  with  increasing  sea.  Engines  at  20  revs^  as 
ordered,  with  slack  hawsers." 

Yet  it  appears  from  the  log  of  the  Manchuria  that  during  that  time 
the  Manchuria's  head  changed  1^^  degrees,  which,  as  a  matter  of 
course,  could  not  have  been  caused  by  the  slack  lines  of  the  Restorer ; 
it  appearing  by  the  testimony  of  her  own  captain  that  20  revolutions 
of  her  engine  were  necessary  to  prevent  her  lines  from  chafing.  It 
further  appears  from  the  log  of  the  Restorer  that  at  7 :33  a.  m.  of  Au- 
gust 25th  the  Restorer  obtained  permission  from  the  Manchuria  "to 
put  weight  on  hawsers"  and  to  set  her  engines  at  35  revolutions,  and 
that  two  minutes  thereafter  the  engines  of  the  Restorer  were  accord- 
ingly set  at  35  revolutions  and  so  remained,  according  to  the  log,  at 
35  revolutions  until  7:22  p.  m.  of  August  26th,  when  the  revolutions 
were  reduced  to  30.  At  10 :57  a.  m.  of  August  27th  her  engines  were 
stopped,  at  11:18  a.  m.  of  the  same  day  they  were  set  going  at  30 
revolutions,  at  4:10  p.  m.  of  August  28th  they  were  increased  to  35 
revolutions,  at  5:02  p.  m.  of  the  same  day  (August  28th)  they  were 
reduced  to  30  revolutions,  and  at  1 :45  p.  m.  of  August  29tn  they  were, 
according  to  the  log,  increased  to  45  revolutions.  During  these  various 
changes  on  the  part  of  the  Restorer,  the  Manchuria's  head,  according 
to  her  log,  shows  three  changes,  besides  the  change  of  ll^  degrees  al- 
ready referred  to,  to  wit,  at  1  p.  m.  of  August  26th  there  was  a  change 
of  1  degree  in  her  head,  and  between  midnight  of  August  26th  and  1 
a.  m.  of  August  27th  a  change  of  5  degrees,  and  at  1  a.  m.  of  August 
29th  her  head  changed  2  degrees.  It  thus  appears  that  the  greatest 
change  in  the  Manchuria's  head,. to  wit,  5  degrees,  occurred  at  a  time 
when  the  Restorer's  engines  had  been  running  at  30  revolutions  for  be- 
tween 5  and  6  hours,  and  that  there  was  no  change  during  the  29 
hours  that  her  engines  remained  at  35  revolutions,  and,  further,  that 
the  change  of  2  degrees  in  the  head  of  the  Manchuria  which  occurred 
between  midnight  of  August  30th  and  1  a.  m.  of  August  31st  occurred 
at  a  time  when  the  Restorer's  engines  were  making  but  20  revolutions 
— ^just  enough,  according  to  her  captain's  own  testimony,  to  keep  her 
lines  from  chafing.  These  facts,  shown  by  the  logs  of  the  Manchuria 
and  Restorer,  respectively,  would  seem  to  indicate  quite  conclusively 
that  the  Restorer  was  certainly  not  the  chief  cause  in  the  changes  in 
the  head  of  the  Manchuria,  aggregating  914  degrees,  although  she 
probably  was  instrumental  to  some  extent  in  those  changes. 

But,  assuming  that  the  conclusion  of  the  court  below  to  the  effect 
that  the  swinging  of  the  Manchuria  was  chiefly  due  to  the  action  of 
the  Restorer  was  correct,  and  conceding  that  the  latter  also  rendered 
valuable  services  in  the  steadying  and  pulling  of  the  Manchuria,  still 
is  the  Restorer  entitled  to  any  bonus  in  view  of  the  facts  and  circum- 
stances of  the  case?  As  said  by  the  proctors  for  the  claimant,  a  ves- 
sel could  hardly  have  been  more  favorably  situated  to  render  a  gen- 
uine salvage  service  than  was  the  Restorer,  for  "she  was  fully  equip- 
ped and  manned,  yet  disengaged,  and  neither  seeking  nor  desiring  the 
employment  that,  commercially,  would  have  been  advantageous  to 
other  ships."    Yet  there  was  not  even  a  tardy  offer  on  her  part  to  go 
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to  the  assbtance  of  the  distressed  ship,  pounding  heavily  on  the  reef. 
Upon  written  request  for  her  services  only  did  she,  in  the  afternocMi  of 
the  second  day,  consent  to  render  any  assistance.  The  libelant's  rep- 
resentatives at  Honolulu  would  not  even  consent  to  get  up  steam,  in 
order  to  be  ready  to  start  upon  hearing  from  its  head  office  in  New 
York,  without  a  guaranty  on  the  part  of  the  claimant  for  reimburse- 
ment for  such  expense.  Such  precaution  and  exaction  may  be  com- 
mendable in  securing  the  actual  and  true  value  of  services  rendered; 
but  they  come  with  no  grace  at  all  before  a  court  of  admiralty  in  be- 
half of  a  demand  for  a  bonus.  But  this  is  not  all.  The  libelant's  head 
office  in  New  York  having,  on  the  21st  day  of  August,  1906,  granted 
the  request  for  the  Restorer's  assistance  to  the  Manchuria,  that  office 
on  the  same  day  cabled  its  Honolulu  representatives  to — 

"keep  a  careful  record  of  what  you  do  In  way  of  salying  Manchuria,  also 
particulars  of  her  position,  state  of  weather,  sea,  and  tides,  risks  and  perils  of 
Restorer,  description  of  other  vessels  engaged  in  work,  and  anything  of  value 
in  determining  salvage." 

On  the  24th  of  Aug^ist  Gaines,  the  libelant's  superintendent  at  Hono- 
lulu, cabled  its  New  York  office,  among  other  things,  as  follows : 

"Manchuria  is  now  so  anchored  as  to  keep  her  from  pounding.  ♦  •  • 
Restorer  is  only  vessel  with  her  to-day ;  has  five  lines  out,  and  is  keeping  her 
from  drifting  further  on  reef.  •  ♦  ♦  Wrecking  appliances  will  reach  here 
from  San  Francisco  Tuesday.  Present  plan  is  keep  her  loaded,. so  cannot  move 
and  pound  on  reef,  until  proper  appliances  arrive,  when  effort  be  made  move 
her.    ♦    •    •»» 

The  next  day,  August  25th,  Mr.  Gaines  cabled  the  libelant  at  New 
York  the  following  report  of  Capt.  Combe  of  the  Restorer,  of  date 
August  23d: 

"Now  anchored  with  four  hawsers  to  Manchuria.  Am  requested  not  to  tow 
for  present,  but  hold  hawsers.  They  have  filled  all  ballast  tanks  to  keep  ship 
in  present  position  till  more  anchors  run  out  and  Lloyd's  surveyor  arrives  from 
San  Francisco  with  heavy  gear  before  discharging  cargo.  She  has  ground  bed 
into  soft  coral  reef  and  sand  on  even  keel.  Weather  fine ;  moderate  sea.  On- 
ly Restorer  to  assistance  with  hawsers.*' 

On  the  same  day,  to  wit,  August  25th,  the  New  York  office  of  the 
libelant  cabled  its  representative  at  Honolulu,  among  other  things,  as 
follows : 

"Is  there  slightest  chance  of  Restorer  pulling  Manchuria  c<T  before  wrecking 
gear  arrives?  Do  you  think  Manchuria  purposely  delaying  to  save  salvage? 
If  you  think  you  can  get  her  off  without  waiting  for  surveyor's  arrival,  can 
you  not  insist  that  you  be  allowed  do  so?** 

In  the  Restorer's  log  we  find  this  entry  made  at  7 :50  p.  m.  of  Au- 
gust 25th: 

"Captain  CJombe  boarded  the  S.  S.  Manchuria  and  again  requested  the  cap- 
tain to  do  something  in  the  way  of  trying  to  pump  out  the  ballast  tanks  or  get 
schooners  down  to  discharge  cargo  into,  so  as  to  give  us  a  chance  to  get  heif 
off,  but  received  the  same  reply  as  before  when  boarding  her  at  7:35  a.  m.  on 
the  23d ;  that  being  that  they  were  unable  to  pump  out  their  ballast  tanks  ow- 
ing to  the  connections  being  broken,  and  that  they  could  not  lighten  her  till 
Lloyd's  surveyor  arrived  wih  more  wrecking  gear,  their  orders  being  to  hold 
the  ship  in  her  present  position  and  keep  her  from  drifting  further  inshore.  I 
advised  them  again  I  was  perfectly  confident  I  could  hold  them  off,  and,  what 
was  more,  could  pull  them  off  if  they  lightened  the  ship  and  gave  me  a  chance. 
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and  also  advised  them  they  could  not  expect  the  O.  S.  Restorer  to  remain  here 
for  an  indefinite  time,  because  if  anything  happened  to  our  cables  we  should 
be  called  off  at  once.  Whilst  aboard  it  was  noticed  she  had  a  list  to  port,  prob- 
ably due  to  shifting  of  the  cargo,  which  was  then  being  carried  on.  The  S.  S. 
Manchuria  was  then  heading  S.  13  degrees  E." 

On  August  27th  Mr.  Gaines  cabled  the  libelant's  office  in  New  York 
this  further  report  of  Capt.  Combe : 

'*Am  perfectly  confident  could  pull  Manchuria  off,  if  assisted  by  them  dis- 
charging cargo,  coal,  water,  ballast,  which  they  will  not  do,  saying  cannot 
pump  out  water,  connections  broken.  Firmly  believe  connections  could  be 
made  aboard,  or,  If  required,  pumps  obtained  locally.  Also  saying  they  have 
been  ordered  not  to  discharge  cargo  till  surveyor  arrives ;  reason  being  to  hold 
ship  from  drifting  further  Inshore.  This  seems  absurd,  because  Restorer  can 
hold  her  off.  They  are  now  shifting  cargo  aft.  Everything  points  to  them  not 
wanting  us  pull  them  off.'* 

Not  only  do  these  communications  and  proceedings  disclose  upon 
the  part  of  the  libelant  a  very  keen  desire  to  obtain  a  large  salvage 
award,  but  a  distinct  threat  upon  the  part  of  the  master  of  the  Restorer, 
under  direct  suggestion  from  the  libelant,  to  withdraw  his  vessel  un- 
less he  was  given  a  chance  to  get  the  Manchuria  off  before  other  aid 
could  arrive,  in  disregard  of  the  orders  of  the  Manchuria's  owners,  of 
which  the  Restorer's  master  was  aware,  and  which  "chance"  involved 
the  lightening  of  the  Manchuria,  with  the  inevitable  result  of  further 
embarrassing  her  should  the  Restorer  fail ;  and  this,  too,  when  accord- 
ing to  Capt.  Combe's  own  testimony  he  had  had  no  experience  what- 
ever in  the  matter  of  salving  distressed  vessels,  and  at  a  time  when 
there  was  no  immediate  emergency  so  far  as  the  Manchuria  was  con- 
cerned, since  she  had  not  only  made  a  bed  for  herself,  in  which  she 
was  constantly  becoming  more  secure,  and  at  a  time  when  there  was 
not  only  no  bad  weather  prevailing,  but  none  to  be  anticipated,  and 
when  capable  expert  assistance  was  known  to  be  on  the  way,  soon  to 
arrive.    Upon  these  points  we  extract  from  Capt.  Combe's  testimony: 

**Q.  Had  you,  when  you  made  this  suggestion  to  Capt.  Saunders  (the  master 
of  the  Manchuria),  considered  what  it  meant  to  have  lightened  a  ship  of  that 
size,  discharging  her  of  her  water,  her  coal,  and  her  cargo?  A.  I  knew  what 
it  meant,  and  I  was  prepared  to  do  my  best  if  they  gave  me  a  chance.  Q.  You 
were  prepared  to  run  the  risk?  A.  If  they  allowed  me.  Q.  What  was  the  risk 
you  were  prepared  to  run?  A.  The  risk  of  lightening  the  vessel.  Q.  What 
was  that  risk  to  the  Manchuria  in  lis^tenlng?  A.  If  I  was  unable  to  pull  her 
off,  she  would  have  gone  further  up.  Q.  What  risk  In  lightening  the  Man- 
churia do  you  refer  to?  A.  That  is  the  risk,  sir.  Q.  What  risk?  The  Court: 
He  stated  it  If  he  couldn't  pull  her  ofT,  she  would  have  gone  further  up.  Mr. 
McClanahan:  That  is  the  risk  you  were  willing  to  run  with  the  Manchuria — 
she  would  go  further  on  if  you  were  unable  to  handle  her  with  your  boat?  A. 
Yes.  Q.  You  seriously  and  purposely  suggested  that  risk  to  Capt.  Saunders? 
A.  I  did.  Q.  And  you  have  never  had  anything  to  do  with  salvage?  A.  No; 
I  took  a  good  opinion  from  the  pilot.  He  is  a  man  of  considerable  experience. 
Q.  Why,  Captain,  were  you  willing  to  have  the  Manchuria  run  that  risk?  A. 
I  was  anxious  to  get  her  off,  sir.  Q.  Why?  A.  Why,  for  the  good  of  evMy- 
body.  Q.  Did  you  not  know  at  that  time  that  a  salvage  expert  was  then  on 
his  way  to  Honolulu  with  wrecking  paraphernalia?  A.  I  do  not  know  Just 
what  day  I  first  heard  that;  but  I  knew  it  Q.  You  Imew  that?  A.  I  don't 
know  whether  on  that  date  or  not ;  but  I  think  I  did.  I  am  almost  sure  I  did. 
Q.  Then  why  this  unnecessary  haste  to  make  this  new  offer  of  services  to  have 
the  ship  lightened?  Did  you  want  to  get  her  off  before  the  salvor  could  get 
her?    A.  Yes.    I  knew  Capt  Metcalfe,  certainly;  but  I  wanted  to  do  what  I 
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oould  tor  the  ship.  Q.  Did  you  want  to  try  b^oro  t2w  salTor  could  get  ber? 
A.  Yes.  Q.  To  get  her  off  before  Metcalfe  arrived?  A.  Yes,  air.  There  was 
no  q)ita  idea,  it  was  just  to  do  my  best  There  was  no  ill  feeling  anywhere 
at  alL  Gapt.  Saunders  was  as  anxious  as  I  was.  Q.  You  knew  at  that  time 
Capt  Saunders'  orders  from  his  owners?  A.  Capt  Saunders  told  me  then 
that  he  had  to  keep  the  ship  there  until  Metcalfe  arrived  with  the  parapher- 
nalia." 

The  record  shows  that,  as  a  matter  of  fact,  it  was  little,  if  any,  short 
of  absurd  to  talk,  on  August  23d,  about  the  Restorer  pulling  the  Man- 
churia from  the  reef.  When  Capt.  Metcalfe  arrived,  that  expert  said 
that  five  ships  the  size  of  the  Restorer  could  not  have  done  so.  In 
further  pursuance  of  the  manifestly  studious  plan  to  make  a  case  for 
a  large  salvage  award  to  the  Restorer,  was  the  cable  from  the  libelant's 
New  York  office  of  date  August  29th,  in  which  the  libelant's  repre- 
sentative at  Honolulu  was  instructed,  among  other  things,  as  follows : 

"Have  our  attorneys  in  Honolulu  advise  you  day  by  day  as  to  proper  course 
to  preserve  all  our  salvage  rights.  Is  there  any  specialist  on  salvage  law  in 
Honolulu?  Our  object  should  be  to  use  the  fact  that,  but  for  Restorer,  the 
Manchuria  would  have  been  total  loss.  Acknowledgment  and  report  Au- 
gust 29th." 

The  record  shows  that  these  instructions  were  acted  upon,  and  that 
an  attorney  was  secured  in  Honolulu;  his  presence  on  the  Restorer 
being  noted  in  its  log  at  6:45  p.  m.  of  the  same  day,  August  29th, 
which,  it  will  be  remembered,  was  the  day  of  Capt.  Metcalfe's  arrival 
from  San  Francisco  with  the  wrecking  outfit,  and  the  day  on  which 
he  ordered  the  Restorer's  engines  stopped.  Two  days  afterwards,  to 
wit,  August  31st,  Gaines  cabled  from  Honolulu  to  the  libelant  in  New 
York,  as  follows : 

"Attorney  returned  this  evening  from  Restorer.  Reports  valuable  services 
already  rendered,  and  good  salvage  claims  if  ship  floated.  Before  ship  left 
I  suggested  to  Combe  he  better  obtain  written  request.  He  has  letter  from 
Hacl^elds,  who  are  agents,  requesting  him  (Combe)  to  her  aid  as  soon  as  pos- 
sible, but  nothing  said  about  compensation,  so  salvage  claim  unimpaired.  Met- 
calfe, the  expert,  questioned  to-day  as  to  arrangements  for  compensation ;  but 
Combe  instructed  to  refer  all  compensation  questions  to  home  office.  Met- 
calfe will  say  to-morrow  what  further  service  required;  but  attorney  advises 
Restorer  stand  by  anyway  till  Manchuria  floated.  Probable  this  will  interfere 
with  proposed  Midway  trip,  in  which  case  thinks  you  better  forward  Combe 
instructions.  There  Is  temporary  telephone  connection  with  shore  near  the 
wreck,  but  is  controlled  by  agents,  who  have  a  man  always  within  hearing. 
Only  other  means  communication  is  by  land,  which  costs  $25,  whether  merely 
messenger  goes  or  passengers  taken.  I  wiU  go  over  again  if  anything  impor- 
tant." 

At  this  time,  to  wit,  August  31st,  Mr.  Ward,  vice  president  of  the 
libelant,  was  at  Guam,  and  the  Restorer  had  been  expected  to  meet  him 
at  a  place  called  Midway.  On  August  31st,  the  libelant  cabled  from 
New  York  to  Mr.  Ward  as  follows : 

**Lloyd*s  surveyor  arrived  Manchuria.  Ordered  Restorer  stop  engines.  In- 
tends put  down  anchors,  then  lighten  ship,  and  pull  her  off  by  strain  on  winch- 
es. Combe  reports,  if  is  to  go  to  Midway,  must  leave  Mandiuria  not  later  than 
September  4th.  We  believe  Lloyd's  do  not  want  Restorer  to  pull  Manchuria 
ofT.  Combe  thinks  could  pull  her  oft  if  she  was  lightened.  Salvage  attorney 
advises  Restorer  stand  by  until  Manchuria  floated.  How  does  this  affect  your 
orders  to  have  Restorer  meet  you  off  Midway?' 
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The  next  day,  to  wit,  September  1st,  Mr.  Ward  cabled  from  Guam, 
among  other  things,  as  follows: 

"Inform  Combe  be  must  not  leave  Mancburia  so  long  as  be  can  be  of  least 
assistance,  even  If  be  Is  unable  to  meet  me  at  Midway.  Notblng  must  be  done 
that  would  invalidate  our  claims  for  any  salvage.  Take  advice  of  our  at- 
torneys." 

The  New  York  office  of  the  libelant  having  been  informed  that  the 
Restorer's  compensation  would  be  adjusted  in  New  York,  that  office 
cabled  its  representative  at  Honolulu  on  September  6th,  among  other 
things,  as  follows: 

"As  underwriters  propose  settle  salvage  New  York,  it  will  be  necessary  all 
evidence  and  data  be  forwarded  to  enable  us  determine  amount  salvage. 
Please,  therefore,  send  any  data  you  bave ;  also  ask  Combe  send  copy  all  rec- 
ords he  was  requested  keep.  Papers  should,  if  possible,  show  whether  or  not 
Manchuria  would  been  lost  had  not  Restorer  arrived  so  quickly.  Also  ap- 
proximate value  Manchuria  and  cargo  separately.'' 

a 

It  thus  appears  that  Capt.  Combe  was  specially  requested  to  keep 
certain  records  in  regard  to  the  matter.  And  we  find  in  the  log  of  the 
Restorer  certain  entries  which  were  manifestly  made  with  a  view  of 
furthering  the  claim  of  that  ship  to  a  salvage  award.  For  example, 
at  0:45  p.  m.  of  the  first  day  of  her  service,  to  wit,  August  22d,  is 
this  entry: 

"Signals  received  from  S/S  Manchuria  to  keep  hawsers  taut.  Set  engines 
at  20  revolutions.  U.  S.  S.  Manning  still  laying  at  anchor  with  both  8"  manila 
and  6x3  grapnel  rope  slack  and  engine  stopped.  By  keeping  our  hawsers  taut 
it  saves  the  S/S  Manchuria  from  being  set  further  Inshore  by  the  wind  and 
sea,  which  are  on  her  broadside  driving  her  on  a  lee  shore." 

And,  after  the  night  of  August  22d,  during  the  whole  of  which,  with 
the  exception  of  2  hours  and  10  minutes,  when  her  engines  were  set  at 
20  revolutions  (just  enough,  according  to  her  master's  testimony,  to 
keep  her  lines  from  chafing),  they  were  at  15  revolutions,  there  is  this 
entry  in  the  Restorer's  log,  made  at  8 :54  a.  m.  of  August  23d : 

**The  captain  of  the  S/S  Manchuria  reported  ship  resting  quietly  all  night, 
probably  due  to  strain  put  on  Restorer's  hawsers." 

The  facts  shown  by  the  record  did  not  justify  the  cable  of  Septem- 
ber 6th,  abov^  set  out,  in  which  the  New  York  office  stated  in  effect  that 
the  underwriters  had  proposed  to  settle  "salvage"  in  New  York.  The 
record  shows  this  in  respect  to  that  matter :  On  Metcalfe's  arrival  on 
the  afternoon  of  August  29th,  he  dispensed  with  the  services  of  the 
Restorer.  That  fact  was  thus  reported  by  Gaines  from  Honolulu  the 
next  day,  August  30th,  to  the  New  York  office : 

"Visited  scene  of  wreck  with  Ballou,  senior  member  our  attorneyB.  Went  on 
board  Restorer.  Ballon  thous^t  he  better  stop  on  board  untU  to-morrow  in 
case  any  question  should  arise.  All  rights  to  salvage  preserved.  Manchuria 
has  been  waiting  arrival  of  Metcalfe,  salving  expert  from  San  Fran.  Metcalfe 
arrived  4  p.  m.  Ordered  Restorer  stop  engines.  Proposes  to  sink  Manchuria 
to  hold  her  until  heavy  anchors  in  position,  then  lifl^ten  and  put  strain  on 
winches.  Do  not  know  what  use  he  wiU  require  of  Restorer,  but  she  will  stand 
by  and  render  all  assistance." 

In  Gaines'  cable  of  the  next  day,  August  31st,  which  has  already 
been  set  out,  it  will  be  seen  that  he  therein  stated  that : 
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"Metcalfe,  the  expert,  questioned  to-day  as  to  arrangements  for  compensa- 
tion ;  but  Combe  Instructed  t;o  refer  all  compensation  questions  to  home  office. 
Metcalfe  will  say  to-morrow  what  further  service  required;  but  attorney  ad- 
vises Restorer  stand  by  anyway  till  Manchuria  floated." 

So  tfiat  compensation,  not  salvage,  was  the  matter  spoken  of  be- 
tween the  parties  to  be  referred  for  settlement  in  New  York ;  and  that 
fact  is  further  shown  by  Metcalfe's  cable  of  August  30th  to  the  claim- 
ant's agent  in  San  Francisco,  jn  which  he  asked  "What  arrangement 
has  been  made  services  .Restorer  ?"  and  by  the  San  Francisco  agent's 
telegram  to  Harriman  in  New  York,  and  Harriman's  reply  thereto  of 
date  August  31st,  as  follows : 

"Telegram  received.  Have  made  no  arrangements  regarding  charges  of 
Commercial  Cable  boat  Restorer.  Go  ahead  and  use  her,  and  I  will  attend 
to  matter  of  charges  afterwards.    The  Cable  Co.  is  under  obligations  to  us.*' 

And  by  the  San  Francisco  agent's  reply  to  Metcalfe  of  the  same 
date,  to  wit,  August  31st,  reading  as  follows: 
"Restorer  charges  will  be  adjusted  New  York.    Use  as  necessary.** 

The  record  shows  that  in  view  of  these  telegrams  Metcalfe  retained 
the  Restorer,  which  fact  was  communicated  to  the  libelant's  New  York 
office  by  its  Honolulu  representative,  Mr.  Gaines,  on  the  3d  day  of 
September,  in  these  words: 

"Have  had  an  interview  with  Metcalfe,  who  had  received  cable  his  company 
snying  compensation  Restorer  would  be  adjusted  New  York.  Metcalfe  said 
this  was  satisfactory,  and  Restorer  would  be  kept  by  Manchuria." 

In  view  of  these  facts  it  cannot  be  doubted  that  Metcalfe's  under- 
standing was  that  the  compensation  for  the  employed  services  of  the 
Restorer  would  be  adjusted  by  the  respective  parties  in  New  York, 
and  such  is  his  testimony,  from  which  we  extract  as  follows : 

"Q.  Did  you,  Captain,  know  of  the  relation  existing  between  the  Cable  peo- 
ple and  Mr.  Harriman?  A.  Before  leaving  San  EYancisco,  it  was  conveyed  to 
me  in  some  way  which  I  don't  remember.  It  was  conveyed  to  me  that  the 
business  interests  of  both  Harriman  and  the  Pacific  Cable  Co.  were  pretty 
close.  In  what  way  I  got  the  idea  I  can't  tell  you ;  but  it  was  with  me  all  the 
time  I  was  down  here  when  we  had  the  Restorer  in  operation  until  we  got  back 
from  Midway,  and  then  I  was  very  disagreeably  disabused  of  the  idea.  Q. 
When  you  got  this  cablegram  of  the  31st  of  August  (reading):  'Metcalfe: 
Restorer  charges  will  be  adjusted  New  York.  Use  as  necessary* — ^and  so  forth* 
what  did  you  understand  that  to  mean?  A.  I  understood  by  that  that  the 
parties  interested,  Mr.  Harriman  and  the  Cable  Company,  Mr.  Harriman  be- 
ing president  of  the  Pacific  Mail  Steamship  Company,  and  I  didn't  know  wheth- 
er Mackay  was  the  president  of  the  Commercial  Pacific  Cable  Company  or  not 
I  thought  they  had  got  their  heads  together  and  fixed  on  a  figure  to  be  paid, 
per  diem  or  otherwise,  as  the  case  might  be.  Q.  What  did  you  know  Mr.  Har- 
riman's connection  to  be  with  the  Pacific  Mail  Steamship  Company  at  that 
time?  A.  He  was  president  of  the  company.  Q.  Did  you  know  that?  A.  Oh, 
yes.  Q.  Why  did  you  send  a  cablegram  asking  about  the  compensation  to  be 
paid  the  Restorer?  A.  Because  it  was  my  duty,  as  soon  as  I  found  out  that 
no  rate  had  been  fixed  for  her  employment,  it  was  my  duty,  as  representative 
of  the  parties  interested,  the  owners  and  underwriters,  to  find  out  and  estab- 
lish the  fact  Q.  And  the  cablegram  of  the  31st  of  August  in  answer  to  yours 
of  the  80th  was  satisfactory  to  you,  was  it?  A.  Perfectly,  and  I  so  ex[H*essed 
myself  to  several  people;  Capt  Pillsbury  for  one,  because  he  was  much  in- 
terested wi£h  me,  and  several  others,  I  haven't  the  least  doubt — ^the  agents,  for 
instance.  Q.  Captain,  in  your  capacity  as  representative  of  the  underwriters, 
or  as  representative  of  the  owners,  did  you  ever  propose  to  any  one  yourself 
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to  settle  a  salvage  claim  for  the  Restorer  In  New  York?  A.  No,  sir.  Q.  Or 
any  other  kind  of  a  claim?  A.  No,  sir.  Q.  Or  did  you  propose  to  any  one 
down  here  in  any  capacity  to  settle  the  compensation  for  the  serTices  of  the  Re- 
storer in  New  York?  A.  No;  but  if  it  had  been  intimated  to  me  that  they 
had  been  unable  to  come  to  any  reasonable  terms,  I  would  have  settled  it  very 
quickly.  I  had  full  authority.  Q.  Do  you  know  Mr.  Schwerin?  A.  Very  well. 
Q.  Do  you  know  now  the  basis  of  this  telegram  from  Mr.  Schwerin  of  the  31st 
of  August?  A.  Do  you  mean  the  telegram  from  Mr.  Harrlman  to  Mr.  Schwer- 
in? Q.  Yes.  A.  I  have  heard  it  read  in  this  court  Q.  You  think  that  tele- 
gram warranted  Mr.  Schwerin  in  sending  his  to  you?  A.  Well,  Schwerin  is 
a  pretty  smart,  fellow.  If  Mr.  Schwerin  had  sent  me  that  same  telegram,  I 
would  have  known  exactly  what  to  do.  Q.  What  would  you  have  done?  A.  I 
would  have  approached  the  owners  of  the  Restorer  either  here,,  probably 
through  this  office  here,  and  requested  them  to  name  a  price  per  day  for  that 
vessel,  including  the  time  she  had  already  been  out  there,  either  on  the  basis 
of  such  much  per  day  and  pay  their  expenses  or  combining  the  two.  If  the 
rate  had  been  satisfactory,  I  would  have  said,  'All  right,  I  will  give  you  au 
agreement  to  that  effect,'  and  that  would  have  been  binding.  If  they  had  ask- 
ed me  a  different  figure,  that  I  thought  outside  of  all  reason,  I  would  have 
said,  'I  will  give  you  so  much  per  day  and  pay  your  expenses,'  and  if  they 
declined  I  would  have  said,  'All  right,  gentlemen,  pick  up  your  anchor  and  go 
back  to  town.'  Q.  That  is,  if  you  had  received  the  cablegram  that  Mr.  Schwer- 
in did?  A.  Yes.  Q.  Captain,  during  the  salvage  operations,  and  after  the  re- 
ceipt of  the  cablegram  of  August  31st,  did  you  in  any  manner  restrict  or  intend 
to  restrict  the  services  of  the  Restorer?  A.  Not  in  the  very  least.  Q.  Did 
you  limit  or  intend  to  minimize  the  services  to  be  performed  by  the  Restorer? 
A.  Never  had  the  slightest  idea  of  such  a  thing.  Q.  In  reference  to  the  posi- 
tions given  to  the  three  ships,  what  position  did  you  give  to  the  Restorer?  A. 
Well,  I  should  'say  the  Restorer  had  about  the  best  position  of  the  three,  Q. 
Why  didn't  you  make  arrangements  to  have  the  Manning  tow  the  Manchuria 
to  Honolulu?  A.  Well,  she  is  a  government  ship  to  begin  with.  My  impres- 
sion was  all  along,  from  the  time  I  received  that  cable,  that  the  Restorer  was 
under  pay  and  at  my  service  absolutely,  and  when  I  am  paying  for  anything 
I  make  the  best  use  of  It.  Q.  You  knew  that  the  government's  ship  services 
were  free,  did  you?  A.  Quite  free;  yes,  sir.  Q.  Is  that  the  reason  you  gave 
the  tow  to  the  Restorer?  A.  I  gave  it  to  her  because  I  thought  she  was  in 
my  employ,  and  another  thing  she  is  the  more  powerful  ship  of  the  three.  Q. 
In  your  opinion,  could  the  Manning  have  performed  the  tow?  A.  Oh,  yes;  not 
quite  as  quickly  as  the  Restorer,  but  it  could  have  towed  the  Manchuria  in 
the  weather  that  prevailed  at  that  time.  Q.  Could  the  Iroquois  have  done  it? 
A.  .Yes ;  In  my  opinion,  she  could.  We  handle  those  ships  with  a  great  deal 
smaller  tugs  than  the  Iroquois." 

The  libelant's  New  York  office  was  informed  by  the  cable  from  its 
Honolulu  agent  of  August  31st  that: 

"Metcalfe,  the  expert,  questioned  to-day  as  to  arrangements  for  compensa- 
tion ;  but  Combe  instructed  to  refer  all  compensation  questions  to  home  office, 
Metcalfe  will  say  to-morrow  what  further  service  required-" 

And  when,  according  to  Metcalfe's  understanding,  it  had  been 
finally  agreed  between  the  parties  in  interest  that  compensation  for  the 
Restorer's  services  should  be  adjusted  by  them  in  New  York,  and  he 
had  continued  her  emplo3mient,  which  certainly  excluded  any  idea  of 
salvage  remuneration  for  her  future  services,  the  libelant's  New  York 
office  was  notified  by  its  Honolulu  agent's  cable  of  September  3d  that : 

"Metcalfe  Bald  this  was  satisfactory,  and  that  Restorer  would  be  kept  by 
Manchuria." 

If,  notwithstanding  all  this,  the  libelant  intended  to  claim  a  reward 
based  on  salvage  prmciples,  surely  good  faith  required  it  to  apprise 
Metcalfe  of  that  fact.    There  was  not  only  this  bad  faith  on  the  part 
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of  the  libelant,  but  its  action  throughout  was  not  onljr  calculating  and 
mercenary  in  the  extreme,  but  was  entirely  lacking  in  those  elements 
which  often  induce  courts  of  admiralty  to  make  awards  at  times  great- 
ly exceeding  the  expenses,  losses,  and  actual  value  of  the  salvor's 
services.  A  salvor,  said  the  court  in  the  case  of  The  Howard,  12  Fed. 
Cas.  630,  633— 

**who,  regardless  of  personal  considerations,  gallantly  rushes  into  dangers  to 
preserve  the  lives  and  property  of  others,  when  exposed  to  the  horrors  of  ship- 
wreck, or  he  who  promptly  goes  forward,  and  contributes  his  aid  when  he  be- 
lieves his  services  will  be  beneficial  in  preventing  impending  loss,  without 
stopping  to  inquire  what  amount  In  dollars  and  cents  his  exertions  will  bring 
to  his  own  pocket  wUl  always  receive  that  liberal  reward  for  his  services 
which  it  is  the  policy  of  the  law  to  allow,  and  which  courts  feel  pleasure  in 
awarding  to  generous  and  manly  conduct ;  while  he  who  holds  back  and  quiet- 
ly looks  on  at  approaching  ruin  until  his  own  services  become  indispensable 
to  the  preservation  of  the  property  he  sees  exposed,  with  the  expectation  that 
his  reward  will  thereby  be  increased  in  proportion  to  the  Increased  dangers 
from  which  the  property  is  ultimately  rescued,  will  find  that  he  Is  disappointed 
in  the  realization  of  his  golden  hopes,  and  that  a  display  of  avarice  at  such  a 
time  renders  him  an  object  of  contumely  and  reproach." 

In  line  with  these  remarks  and  our  conclusions,  are  the  cases  already 
cited,  and  The  Bello  Corrunes,  6  Wheat.  153,  5  L.  Ed.  229 ;  The  Bos- 
ton, 3  Fed.  Cas.  932;  The  Byron,  4  Fed.  Cas.  956;  The  D.  M.  Hall, 
7  Fed.  Cas.  770;  Hand  v.  The  Elvira,  11  Fed.  Cas.  413;  The  Mount 
Washington,  17  Fed.  Cas.  925 ;  Spreckels  v.  The  State  of  California 
(D.  C.)  45  Fed.  649 ;  The  Clandeboye,  70  Fed.  631,  17  C.  C.  A.  300 ; 
The  Ragnarok  (D.  C.)  158  Fed.  694. 

The  cause  is  remanded  to  the  court  below,  with  directions  to  strike 
from  the  judgment  the  bonus  allowances,  aggregating  $30,000,  and 
the  interest  allowed  thereon  by  said  judgment  and,  as  so  modified,  the 
judgment  will  stand  affirmed;  Pacific  Mail  Steamship  Company  to 
recover  its  costs  on  this  appeal. 


(173  Fed.  46.) 

BULL  et  al.  v.  UNITED  STATES  SHIPPING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    July  23,  1900.) 

No.  286. 

Shipping  (§  175*)— Demurrage— Liability  op  Chabtebeb. 

The  steamship  EJva  was  chartered  to  carry  a  cargo  of  coal  to  be  loaded 
at  Philadelphia ;  the  charter  party  providing  for  "customary  steamer  dis- 
patch loading,  steamer  to  take  turn  with  other  steamers  loading  coal." 
By  the  rules  of  the  Greenwich  coal  pier,  where  she  was  to  load,  each 
vessel  was  required  to  register  when  ready  to  load,  and  was  loaded  in  turn, 
unless  she  failed  to  dock  when  her  hearth  was  ready,  in  which  case  she 
lost  her  place  and  must  re-register.  The  Eva  registered,  and  her  master 
was  told  by  the  charterer's  agent  that  she  could  not  be  loaded  for  about  a 
week.  She  then  went  to  a  shipyard  to  have  some  changes  made  in  her 
bulkheads,  which,  however,  were  not  necessary  for  her  coal  cargo,  and 
could  be  suspended  at  any  time  on  notice,  and  she  could  have  reached  the 
coal  dock  within  an  hour.  When  her  turn  for  loading  was  reached,  she 
was  not  notified ;  but  another  vessel  was  given  her  place  apparently  at  the 
instance  of  the  charterer,  and  she  was  delayed  for  several  days.    Held 
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that,  after  registeringt  she  was  not  required  to  remain  anchored  near  the 
dock%  but  was  wlttiln  her  ris^ts  in  utilizing  the  time  while  waiting  for  re- 
pairs, and  was  entitled  to  reasonable  notice  when  her  turn  to  load  came, 
and  that  the  charterer  was  liable  for  demurrage  for  the  time  she  was  de- 
layed. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  {{  572--574;  Dec. 
Dig.  I  175.* 

Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657 ;  Randall  t. 
Sprague,  21  G.  C.  A.  337 ;  Hagerman  v.  Norton,  46  0.  C.  A.  4.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.  Action  by  Archibald  H.  Bull  and  others,  as  owners 
of  the  steamship  Eva,  against  the  United  States  Shipping  Company, 
the  Berwind-White  Coal  Mining  Company,  and  others,  for  demur- 
rage.   Decree  for  respondents,  and  libelants  appeal.    Reversed. 

A  decree  of  the  District  Court  for  the  Southern  District  of  New 
York  dismissed  the  libel  in  an  action  of  demurrage  for  the  detention 
of  the  steamship  Eva  at  Philadelphia  beyond  the  time  limit  stipulated 
in  the  charter-party.  The  action  was  originally  brought  against  the 
charterer,  the  United  States  Shipping  Company,  which  on  petition, 
under  the  fifty-ninth  rule,  brought  in,  as  a  party  respondent,  the  Ber- 
wind-White Coal  Mining  Company,  which  latter  company  held  a  sub- 
charter  in  terms  substantially  identical  with  the  original. 

MacFarland,  Taylor  &  Costello  and  Willard  U.  Taylor,  for  appel- 
lants. 

Wing,  Putnam  &  Burlingham  and  Henry  E.  Matteson,  for  appellee 
United  States  Shipping  Co. 

Wilcox  &  Green  and  Herbert  Green,  for  appellee  Berwind-White 
Coal  Mining  Co. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

COXE,  Circuit  Judge.    Both  charters  contain  the  following: 

"It  is  agreed  that  the  lay  days  for  loading  and  discharging  shall  be  as  fol- 
lows, if  not  sooner  dispatched  commencing  from  the  time  that  the  captain  re- 
ports his  steamer  ready  to  receive  or  discharge  cargo,  and  custom  house  for- 
malities are  fulfilled:  Customary  steamer  dispatch  loading,  steamer  to  take 
turn  with  other  steamers  loading  coal,  and  the  cargo  to  be  taken  from  along- 
side by  consignees  at  the  port  of  discharge,  free  of  expense  and  risk  to 
the  steamer,  at  the  average  rate  oi  not  less  than  three  hundred  (300)  tons 
per  running  day  (Sundays  and  holidays  excepted),  providing  the  steamer  can 
deliver  it  at  this  rate.  Also,  that  for  each  and  every  day*s  detention  by  default 
of  said  party  of  second  part,  or  agent,  ten  cents  U.  S.  gold  per  net  register 
ton  per  day,  daj  by  day,  shall  be  paid  by  said  merchants,  or  agent,  to  said 
chartered  owners  or  agents." 

Pursuant  to  the  written  directions  of  the  original  charterer,  dated 
October  29,  1907,  the  Eva  proceeded  to  Philadelphia,  arriving  there 
November  1,  1907.  Her  master  reported  to  the  Berwind-White  Coal 
Company  as  follows: 

"I  beg  to  notify  you  that  the  S.  S.  Eva  is  now  in  port  and  ready  to  receive 
her  cargo  and  will  come  on  her  lay  days  forthwith. 

"Respectfully  yours,  H.  R.  Swift,  Master.** 
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He  also  registered  the  Eva  pursuant  to  the  local  port  rules  which 
had  been  adopted  two  months  previously.  On  this  day,  November  1st, 
Chase,  the  general  manager  of  the  Berwind- White  Company,  who  re- 
ceived the  notice  of  the  master  of  the  Eva,  informed  him  that  they 
would  not  be  ready  to  load  the  ship  for  a  week — "say  next  Thursday." 
Roney,  a  witness  for  the  libelants,  testified  that  he  was  present  at  this 
conversation  between  the  master  of  the  Eva  and  Chase,  and  that  the — 

"captain  asked  Mr.  Chase  when  the  cargo  would  be  ready  for  his  vessel  and 
that  Chase  replied,  *The  middle  of  next  week.*  Captain,  as  I  remember,  said 
that  was  rather  indefinite  and  during  the  conversation  Mr.  Chase  said  'by 
Thursday'  or  *not  before  Thursday.* " 

In  the  Berwind-White  letter  of  November  9th  to  Mr.  Rossen  it  is 

stated  that  the  master  of  the  Eva  was  informed  that  "it  would  be  four 

or  five  days  before  the  Eva  could  take  berth."    That  this  assurance 

was  given  is  also  admitted,  in  its  essential  particulars,  by  Chase  who 

testifies  as  follows : 

"He  (the  masler)  asked  me  at  that  time  when  I  thought  he  would  be  loaded. 
I  told  him  I  could  not  tell  exactly,  there  were  some  vessels  there  loading  at 
that  time,  but  it  looked  to  me  as  though  it  would  be  next  week.  He  said  to  me 
'well,  do  you  know  when?*    I  said  I  suppose  about  the  middle  of  the  week.** 

« 

The  testimony  shows  that  in  view  of  the  limited  capacity  for  loading 
coal  at  Philadelphia  it  is  seldom  that  a  vessel  receives  quick  dispatch. 
The  Eva  arrived  about  noon  of  November  1st  and  no  loading  berth 
was  available  until  5  o'clock  of  the  afternoon  of  the  7th  when  the 
steamship  Queen  Adelaide,  which  took  the  Eva's  place,  was  sent 
to  the  berth.  It  is  manifest,  therefore,  that  the  master  of  the  Eva  was 
justified  in  assuming  that  his  vessel  was  to  lie  idle  for  at  least  five  and 
a  half  days — it  was  in  fact  nearly  a  full  week. 

Pursuant  to  the  local  custom  of  the  port  the  master  of  the  Eva  reg- 
istered her  at  1:30  p.  m.  November  1st  in  the  registry  kept  at  the 
Greenwich  coal  pier.  The  rules  requiring  this  to  be  done  are  as  fol- 
lows: 

"1.  All  vessels  must  be  registered  by  the  proper  officer  in  charge,  in  a  book 
kept  at  the  pier  office  for  that  purpose.  Under  no  circumstances  is  a  vessel 
entitled  to  register  until  ready  to  cargo.  A  vessel  not  registered  will  not  be 
given  a  berth.    ♦    •    ♦ 

"4.  If  from  any  cause  whatever  a  vessel  which  has  registered  fails  to  dock 
when  berth  for  cargo  Is  ready,  such  vessel  when  ready  to  cargo  must  again 
register  as  newly  arrived  and  take  its  turn  according  to  the  latest  registration.** 

On  arriving  at  Philadelphia  the  Eva  proceeded  to  the  Cramp,  or 
Kensington,  shipyard,  a  distance  variously  estimated  at  from  2  to  4 
miles  from  the  Greenwich  pier,  and  tied  up  at  the  dock  where  she  was 
given  free  wharfage.  She  went  to  the  Kensington  yard  to  receive  her 
stores  and  make  some  repairs.  This  yard  was  within  the  port  of  Phila- 
delphia and  from  there  the  Eva  could  have  reached  the  coal  pier  in  from 
half  an  hour  to  an  hour.  The  repairs  which  the  owner  of  the  Eva  de- 
sired to  make  consisted  in  replacing  about  two-thirds  of  a  wooden  bulk- 
head with  steel.  This  substitution  in  no  way  aflfected  her  utility  or  ca- 
pacity as  a  coal  carrier.  The  change  was  not  structural  in  character  and 
was  designed  to  enable  her  to  carry  asphalt  with  greater  facility.  When 
she  reached  Philadelphia  she  was  ready  to  load  and  could  have  gone  at 
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once  to  her  berth  had  one  been  available.  The  repairs  on  the  bulk- 
head could  have  been  suspended  at  any  moment  and  she  could  have 
been  at  the  Greenwich  pier  within  four  or  five  hours  after  receiving 
notice  that  the  vessel  then  occupying  the  coaling  berth  was  about  ready 
to  vacate.  That  she  would  have  been  ready  on  Thursday  afternoon 
there  can  be  no  doubt.  She  was  in  fact  ready.  Although  vessels  await- 
ing their  turn  frequently  lie  off  the  Greenwich  pier  it  is  not  necessary 
that  they  should  do  so  and  in  this  case  Manager  Chase  expressly  states 
that  they  would  accept  a  vessel  l)ring  at  the  Kensington  yard  "if  she 
was  in  all  respects  ready." 

The  respondents  insist  that  because  the  Eva  was  utilizing  the  days 
she  was  compelled  to  be  idle  in  having  a  bulkhead  repaired,  she  was  not 
"ready"  and  that  they  were  justified  in  having  her  name  stricken  from 
the  registry  and  the  Adelaide  put  in  her  place  with  a  consequent  delay 
of  10  days.  It  is  not  necessary  to  decide  whether  the  name  of  the  Eva 
was  actually  removed  from  the  list ;  that  question  is  wholly  negligible 
in  view  of  the  fact  that  through  the  combined  action  of  the  respondents 
and  the  pier  master  the  Adelaide  which  was  registered  SYo  hours  aft- 
erwards was  given  the  Eva's  place.  The  fact  of  preference  being 
admitted  the  modus  operandi  by  which  the  result  was  accomplished  is 
unimportant.  This  preference  can  be  justified  only  upon  the  theory 
that  the  Eva  was  not  ready  because,  and  solely  because,  she  was  having 
a  bulkhead  changed  during  her  enforced  idleness.  That  there  would 
be  a  delay  at  Philadelphia  was  contemplated  by  both  parties  when  the 
charters  were  made. 

The  simple  question,  then,  is  were  the  charterers  justified  in  arbi- 
trarily determining,  without  notice  to,  or  consultation  with,  the  ship 
owners,  that  the  Eva  was  not  ready  because  she  was  having  repairs 
made  during  the  time  she  was  waiting  for  her  turn?  We  are  of  the 
opinion  that  the  question  should  be  answered  in  the  negative.  We 
think  the  testimony  is  overwhelmingly  to  the  effect  that  when  the  Eva 
reached  Philadelphia  she  was  ready  to  receive  cargo  and  would  have 
gone  directly  to  her  berth  had  one  been  empty.  She  did  not  then  begin 
to  load  because  the  berths  were  all  occupied  and  proceeded  to  Cramp's 
shipyard  relying  on  the  statement  of  the  charterer's  agent  that  she 
could  not  be  loaded  until  about  Thursday  of  the  following  week.  We 
think  that  the  repairs  which  were  being  made  could  at  any  time  have 
been  discontinued  and  the  Eva  berthed  upon  receiving  reasonable  no- 
tice. That  she  was  "ready"  even  upon  the  respondents'  interpretation 
of  that  term,  before  a  berth  was  vacant  is  proved  beyond  controversy. 
She  was,  indeed,  ready  on  November  6th  and  could  have  come  down 
from  Kensington  in  an  hour. 

The  respondents  seem  to  proceed  upon  the  theory  that  the  Eva's 
position  was  analogous  to  that  of  a  ticket  purchaser  before  a  box-of- 
fice, or  an  apprehensive  depositor  awaiting  his  turn  to  reach  the  tel- 
ler's window  in  a  suspected  bank,  who  forfeits  his  place  if  he  drops  out 
of  line.  Such  a  contention  leads  to  the  conclusion  that  a  vessel  loading 
at  the  Greenwich  pier  must  lie  on  the  anchorage  ground  opposite  with 
bunker  coal  on  board  and  hatches  swept  out,  and  if  she  fails  in  these 
respects  she  is  liable  to  be  stricken  from  the  list  by  an  invisible  hand 
guided  by  any  hostile  interest.    We  do  not  so  understand  the  situation. 
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The  registration  of  vessels  was  intended  as  a  substitute  for  waiting  in 
line.  Once  properly  on  the  list  it  is  no  affair  of  the  pier  master,  or  the 
■charterer,  what  the  vessel  does  so  long  as  she  remains  in  port.  The 
test  of  readiness  is  her  ability  to  reach  the  loading  berth  in  time.  If 
she  fails  the  loss  is  hers,  and  the  gain  that  of  the  vessels  below  her  on 
the  list. 

Rule  4,  quoted  above,  contemplates  exactly  this  penalty  and  no  other. 
If  the  registered  vessel  fails  to  dock  when  the  berth  for  cargo  is  ready 
then,  and  then  only,  must  she  re-register.  The  rule  does  not  say  that 
if  she  utilizes  the  time  she  is  compelled  to  wait  by  cleaning,  or  painting, 
or  making  changes  in  her  bulkheads  she  may  be  sent  to  the  bottom  of 
the  list  by  the  machinations  of  hostile  interests.  Any  interpretation 
of  the  rule  which  gives  to  an  individual  the  arbitrary  power  of  deter- 
mining by  an  ex  parte  examination  the  condition  of  readiness  must 
inevitably  lead  to  favoritism  and  fraud. 

Of  course,  a  vessel  once  registered,  must  for  her  own  protection, 
keep  watch  of  the  conditions  at  the  loading  berth,  but  any  miscalcula- 
tion is  at  her  own  risk.  If  she  fails  to  respond  when  summoned  she 
loses  her  turn,  but  no  one  else  has  a  right  to  assume  in  advance  that 
she  will  lose  her  turn.  Even  in  a  case  where  the  repairs  are  so  ex- 
tensive that  the  presumption  is  strong  that  the  vessel  will  not  be  ready 
there  is  no  occasion  for  judging  the  situation  in  advance.  As  we 
construe  the  rule  it  works  automatically,  when  a  berth  is  vacated  the 
next  vessel  on  the  list  is  summoned,  and  if  she  does  not  appear  the 
next  is  called,  and  so  on.  We  have  no  doubt  that  the  refusal  to  ^ve 
the  Eva  her  turn  at  the  loading  berth  was  an  arbitrary  aot  without  jus- 
tification in  fact  or  law. 

Who  is  responsible?  The  respondents  argue  that  the  pier  master 
is  alone  to  blame.  He  was  not  called  as  a  witness.  It  is  not  easy  to 
discover  any  personal  motive  on  his  part  for  discriminating  against  the 
Eva.  Whatever  action  he  took  must  have  been  at  the  instigation  of 
some  interested  party.  To  hold  the  pier  master  solely  in  fault  for  the 
Eva's  detention  would  leave  her  remediless  and  would  probably  do  an 
injustice  to  that  official.  The  testimony  on  this  branch  of  the  case  is 
far  from  satisfactory,  but,  such  as  it  is,  it  points  directly  to  the  sub- 
charterer  as  the  responsible  party.  The  master  of  the  Eva  testified  that 
the  pier  master  told  him  that  he  received  his  instructions  to  strike  the 
Eva's  name  off  the  registration  list  from  the  shipper.  Chase,  the  gen- 
eral manager  for  the  shipper,  testified  that  he  knew  of  the  repairs  at 
the  shipyard  on  November  2d  and  talked  with  the  pier  master  on  that 
day  regarding  the  matter,  but  did  not  notify  the  master  of  the  Eva  that 
there  was  any  question  as  to  his  status  at  the  loading  "berth  until 
Wednesday  the  6th  when  he  informed  him  that  the  Eva  was  not  ready 
to  receive  cargo  and  her  name  had  been  taken  off  the  list. 

We  cannot  believe  that  the  pier  master  without  persuasion  from 
some  controlling  source  would  have  assumed  the  responsibility  for 
such  a  highhanded  and  illegal  proceeding.  It  is  at  least  a  fair  presump- 
tion that  the  pier  master  received  his  information  of  the  Eva's  repairs 
from  the  manager  of  the  Berwind-White  Company,  and  that  it  was 
through  its  influence  that  the  Eva  lost  her  turn.  If  the  libelants  had 
been  informed  on  November  2d  that  there  was  any  question  regard- 
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ing  the  Eva's  right  to  retain  her  place  it  is  probable  that  she  would 
have  abandoned  the  repairs  if  the  matter  could  not  have  been  arranged. 
But  with  full  knowledge  of  the  facts  it  seems  inconceivable  that  the 
pier  master  would  have  insisted  upon  maintaining  so  indefensible  a 
position.  The  shipper  was,  in  a  sense,  the  vessel's  agent,  he  entered 
and  cleared  her  at  Philadelphia ;  if  he  did  not  actually  connive  at  the 
unlawful  preference  given  the  Adelaide  he  remained  silent  when 
knowledge  of  the  situation  by  the  master  of  the  Eva  would,  in  all 
probability,  have  enabled  him  to  explain  the  circumstances  in  time. 

Counsel  for  the  Berwind- White  Company  contend  that  the  Eva's 
name  was  not  stricken  from  the  list.    They  say : 

•*The  pier  master  simply  treated  the  ship  as  not  registered  when  he  found 
she  was  repairing  at  the  shipyard." 

If  counsel  be  correct,  and  the  testimony  seems  to  sustain  their  con- 
tention, there  was  nothing  on  the  registry  to  indicate  how  the  pier 
official  was  treating  the  Eva.  Her  master  was  a  stranger,  entirely 
ignorant  of  the  local  usages,  and  yet  it  is  contended  that  the  rights  of 
his  owners  are  to  be  destroyed  because  of  a  conclusion  which  the  pier 
master  had  reached  in  his  own  mind  but  had  failed  to  impart  to  the 
master  either  orally  or  in  writing  or  by  removing  the  Eva's  name  from 
the  list.  In  other  words,  if  the  pier  master  was  under  no  obligation  to 
notify  the  ship,  either  directly  or  indirectly,  it  follows  that  vessels 
destined  for  the  Greenwich  pier  are  wholly  at  the  mercy  of  an  irrespon- 
sible autocrat ;  their  rights  depending  upon  the  unknown  and  unascer- 
tainable  condition  of  his  mind.  It  may  be  that  the  pier  master  thought 
he  had  given  sufficient  notice  when  he  informed  the  Eva's  representa- 
tive at  the  port  expecting,  of  course,  that  he  would  immediately  notify 
the  representatives  of  the  ship. 

The  testimony  of  Capt.  Swift,  uncontradicted  by  the  pier  master,  that 
the  latter  told  him  that  he  was  instructed  by  the  Berwind- White  people 
to  take  the  Eva's  name  from  the  registry,  the  failure  of  Manager 
Chase  to  notify  the  Eva  of  the  pier  master's  proposed  action  and  the 
absence  of  any  testimony  indicating  that  the  action  of  the  pier  master 
was  induced  by  others,  lead  us  to  the  conclusion  that  the  agents  of  the 
Berwind- White  Company  are  responsible  for  the  Eva's  unlawful  de- 
tention. 

The  decree  is  reversed  with  the  costs  of  this  court,  and  the  cause  is 
remanded  to  the  District  Court  with  instructions  to  enter  a  decree  for 
the  libelants  and  if  necessary  to  order  a  reference  to  determine  the 
amount  due. 

NOTR — ^The  following  is  the  opinion  of  Adams,  District  Judge,  in  the  court 
below: 

ADAM8,  District  Judge.  This  action  was  brought  by  Archibald  H.  Bull 
and  others  against  the  United  States  Shipping  Company  to  recover  for  dam- 
ages suffered  because  of  delay  in  loading  the  steamer  Eva  at  Philadelphia  in 
November,  1907.  After  some  formal  allegations  it  is  stated  that  in  the  month 
of  October,  1907,  the  Eva,  being  about  to  conclude  a  voyage,  libelants*  agents 
made  and  concluded  with  respondents  a  charter-party  which  was  annexed  and 
made  a  part  of  the  libel,  marked  Exhibit  A.  That  charter-party  provided  for 
the  use  of  the  vessel  and  for  compensation  and  contained  this  clause:  **It  is 
agreed  that  the  lay  days  for  loading  and  discharging  shaU  be  as  foUows,  tf 
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sot  sooner  dispatched:  Commencing  from  the  time  that  the  Captain  reoortfl 
his  steamer  ready  to  receire  or  discharge  cargo,  and  Custom  House  formalities 
are  fulfilled;  customary  dispatch  loading,  steamer  to  take  turn  with  otiier 
steamers  loading  coal,  and  the  cargo  to  be  taken  from  alongside  by  consignees 
at  Port  of  Discharge  •  •  •  and  every  days'  detention  by  default  of  the 
party  of  the  second  part,  or  agent,  so  much  per  registered  ton  per  day." 

The  Shipping  Company's  answer  to  that  is  practically  that  a  charter-party 
was  made  as  alleged  and  that  the  respondents  sub-chartered  such  steamer  Eyb. 
to  the  Berwind-White  Coal  Mining  Company,  copy  of  which  charter  is  also 
annexed. 

I  may  say  here  that  the  charter  to  the  Coal  Company  was  practically  a 
copy,  as  far  as  conditions  were  concerned,  of  the  original  charter. 

When  the  vessel  arrived  here  she  started  for  Philadelphia  and  in  going  up 
the  Delaware  River  she  passed  the  dock  where  she  was  to  be  loaded,  which  I 
judge  was  known  to  the  master  of  the  vessel.  In  passing  a  point  further  up 
mid  convenient  to  the  office  of  the  Berwind-White  Company  the  master  left 
the  vessel,  while  she  went  on  to  Cramp's  Shipyard  in  order  to  carry  out  a 
contract  which  had  been  made  for  work  to  be  done  on  her.  There  is  con- 
siderable conflict  here  as  to  what  work  was  to  be  done  under  the  contract,  the 
libelants  contending  it  was  simply  putting  in  a  bulkhead  and  had  nothing  to 
do  with  the  vessel  herself;  while  the  other  parties  contend  that  although  it 
was  not  a  part  of  the  structure  of  the  vessel  it  should  be  regarded  as  repairs. 
I  suppose,  strictly  speaking,  it  was  not  repairs.  There  was  something  done 
for  the  improvement  of  the  vessel  to  be  subsequently  used  if  an  opportunity 
should  offer  when  such  exigency  should  arise.  But  while  this  contract  was 
in  force  and  while  the  vessel  was  going  to  Cramp's  Shipyard  in  Philadelphia 
the  master  left  the  vessel  and  went  and  reported  her  "Ready"  and  upon  that 
report  the  vessel  obtained  a  status  at  the  pier,  under  certain  laws  that  have 
been  stated  and  according  to  certain  regulations  made  by  a  director  of  the 
wharves,  which  has  been  marked  in  this  case  Berwind-White  Company's  Els- 
hibit  E.  These  rules  and  regulations  if  they  did  not  state  the  law  as  passed 
by  the  Legislature  were  at  any  rate  recognized  by  these  people,  and  by  others 
going  to  Philadelphia  as  entirely  proper  for  the  governing  of  a  vessel  in  this 
situation.  Rule  1  provides  that  all  vessels  must  be  registered  by  the  proper 
officer  in  charge,  in  a  book  kept  at  the  Pier  Office  for  that  purpose.  This 
Pier  Office  is  the  office  that  was  passed  by  the  vessel  when  on  her  way  to 
Cramp's  Shipyard.  It  was  on  a  Pier  in  the  lower  part  of  Philadelphia  at 
Greenwich  Point.  She  passed  those  piers  and  went  to  Cramp's  which  is  stated 
to  be,  and  I  suppose  correctly,  at  least  four  miles  away,  and  while  there  she 
was  under  the  substantial  control  for  the  time  being  of  the  Cramp's  people 
who  were  adding  this  bulkhead  to  the  vessel. 

I  do  not  think  that  the  vessel  could  be  considered  ready  to  load  at  that  time. 
The  Captain  of  the  vessel  states  that  he  had  some  sort  of  understanding  be- 
fore the  vessel  went  to  Philadelphia  that  she  would  not  be  required  for  cargo 
for  some  little  time,  and  that  he  was  acting  on  that  understanding  when  he 
allowed  his  vessel  to  go  to  Cramp's  Shipyard.  But  he  himself  went  to  report 
that  the  vessel  was  ready,  when  she  was  not  actually  ready  within  the  provi- 
sions of  the  rule  I  have  just  read,  which  provides  that  under  ho  circumstances 
is  the  vessel  entitled  to  register  until  ready  to  take  her  cargo.  The  Captain 
did  register  when  she  was  not  ready  to  cargo.  She  had  passed  the  place  for 
cargo  and  had  gone  to  Cramp's  Shipyard  for  the  purpose  of  having  this  bulk- 
head changed.  There  is  a  good  deal  of  conflict  of  testimony,  but  I  have  no 
doubt  that  the  vessel  could  have  stopped  that  work  in  the  courde  of  two  or 
three  hours  and  proceeded  to  her  loading  place.  Nevertheless,  when  the 
Captain  made  his  report  she  Was  not  ready.  She  was  then  going  to  a  place 
where  a  certain  number  of  men  had  to  work  on  her — ^forty  or  fifty  it  turned 
out — whose  tools  were  aboard  the  vessel  and  were  being  used  in  the  woriL  of 
the  improvement  in  having  this  bulkhead  put  in  her.  It  seems  to  me  that  by 
proceeding  that  way  the  master  obtained  a  status  that  he  was  not  entitled  to. 
If  he  had  stated  to  the  people  who  had  charge  of  that  Pier  that  he  was  going 
to  a  Shipyard  for  the  purpose  of  making  alterations  or  improvements  on  the 
vessel  and  could  complete  them  on  a  short  notice,  and  if  some  arrangement 
liad  been  made  with  the  Pier  by  which  he  could  receive  such  notice  as  the 
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Situation  demanded,  that  would  be  different  But  he  reported  that  she  was 
"ready"  and  when  the  Pier  people  discovered  that  she  was  at  Cramp's  Ship- 
yard, not  ready,  but  proceeding  to  make  these  improvements,  they  evidently 
struck  her  name  from  the  list.  The  fact  that  she  was  obliged  to  re-register, 
seems  to  have  been  in  conformity  with  the  rules  and  regulations,  or  law,  which- 
ever we  are  pleased  to  call  it,  which  says  that  a  vessel  not  registered,  will  not 
be  given  a  berth ;  also,  that  vessels  must  take  their  turn  in  loading  in  the  or- 
der of  their  arrival  and  registry  at  the  Pier  Office. 

It  appears  that  the  Berwind- White  Company  had  coal  in  cars  in  the  vicinity 
of  the  loading  pier  all  the  time  which  could  have  been  put  aboard  this  vessel 
when  she  reached  there.  She  had  to  have  a  berth  and  in  order  to  get  that 
berth  she  had  to  fulfil  the  conditions  required  by  the  rule.  As  I  have  said,  she 
was  not  in  such  condition,  and  when  they  found  that  she  was  not  they  struck  '^ 
her  name  off  the  list,  so  that  she  could  not  get  the  coal  and  there  was  no  op- 
portunity for  the  Berwind-White  Company  to  deliver  the  coal  to  her  until  she 
could  get  a  berth.  They  had  the  coal  there  to  deliver  to  her  and  it  seems  to 
me  they  performed  their  full  obligation  with  respect  to  the  vessel  and  that 
the  reason  she  was  not  loaded  was  because,  instead  of  going  to  the  Pier  her- 
self or  anchoring  off  the  Pier  or  somewhere  in  the  vicinity  and  keeping  some 
watch  over  the  proceedings  there  and  herself  in  touch  with  the  people  at  the 
Pier,  she  went  off  and  went  to  a  dock  where  she  had  free  wharfage,  where  she 
was  to  take  in  stores  to  be  sure,  but  also  where  the  alterations  were  to  be 
made.  She  did  not  go  out  of  the  water,  but  she  was  far  away  from  the  pier 
where  she  was  to  be  loaded  and  not  in  touch  with  the  people.  She  relied  upon 
the  Berwind-White  people  for  information  in  respect  to  the  Pier.  They  were 
agents  of  the  vessel  and  of  course  it  was  their  duty  to  coumiunicate  any  thing 
they  knew  about  the  vessel,  but  they  could  not  control  that  pier.  It  was  a 
pier  entirely  under  the  control  of  the  Pennsylvania  Railroad  and  the  Berwind- 
White  people  could  do  no  more  than  seek  to  influence  the  authorities  by  per- 
mission with  respect  to  berths. 

It  seems  to  me,  therefore,  that  the  master  lost  his  opportunity  by  going  some 
distance  from  the  Pier  and  there  engaging  in  the  operation  of  making  addi- 
tions to  his  vessel  which  prevented  his  being  immediately  ready.  She  was  not 
ready,  and  the  registration  which  he  obtained  was  upon  a  misrepresentation 
and  when  that  was  ascertained,  the  Pier  people  were  justified  in  striking  her 
name  from  the  list. 

Of  course  I  do  not  mean  to  reflect  upon  the  master  of  the  Eva.  He  appeared 
to  good  advantage  on  the  stand  and  evidently  thought  he  was  doing  his  duty. 
I  think  he  misconceived  his  duty  in  allowing  his  vessel  to  go  to  another  part 
of  the  city,  and  leaving  it  at  a  place  which  would  be  Inconvenient  as  far  as 
the  loading  berth  was  concerned,  and  that  led  to  the  whole  misunderstanding. 
If  he  had  at  once  stopped  his  vessel  and  gone  to  the  Berwind-White  Company's 
office  and  told  them  his  boat  was  there  and  waiting  for  orders  and  the  Ber- 
wind-White people  had  said,  "It  doesn't  make  any  difference,  you  can  go  to 
your  Pier,"  then  I  could  see  how  some  charge  might  be  made  against  the  Ber- 
wind-White Coal  Company.  But  when  he  went  to  the  Cramp  Shipyard  for  the 
purpose  of  making  those  alterations,  not  advising  anybody  that  he  was  going 
or  how  long  he  would  be  kept  there  it  seems  to  me  he  was  taking  chances  for 
the  vessel  which  have  turned  against  them  in  this  transaction,  because  when 
he  lost  his  place  and  registration,  he  lost  his  turn  and  a  turn  was  not  avail- 
able until  the  vessel  was  reinstated,  and  it  was  under  that  reinstated  turn  she 
was  finally  loaded  and  the  loss  of  time,  meantime  was  suffered.  I  fail  to  see 
how  either  the  Shipping  Company  or  the  Berwind-White  Company  can  l>e  held 
Aable. 

I  therefore  dismiss  the  libel  and  petition. 
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HAUGER  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  13,  1909.) 

No.  828. 

1.  Criminal  Law  (|  427*)  —  Evidence  —  Declabatxons  of  Alleged  Co-Con- 

bpibatob. 

Declarations  of  an  alleged  co-conspirator  to  a  witness  are  inadmissible 
to  prove  the  existence  of  the  conspiracy  as  against  another  party  thereto^ 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  1012;  Dec 
Dig.  §  427.*] 

2.  Criminal  Law  (|  427*)— Evidence— Res  Gest.b— Declarations  or  Conspir- 
f        ATOR— Confession. 

In  a  prosecution  of  defendant  for  counterfeiting,  the  confession  of  an  al- 
leged co-consplrator  while  in  Jail  to  his  keeper,  implicating  accused  in  a 
scheme  to  manufacture  and  pass  counterfeit  money,  was  inadmissible  as 
res  gestae  prior  to  or  in  the  absence  of  competent  testimony  to  establish 
the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  $  1012;  Dec. 
Dig.  I  427.*] 

8.  Criminal  Law  (|  424*)  —  Evidence  —  Conspiracy—Subsequent  Declara- 
tions OF  Conspirator. 

Declarations  and  confessions  of  an  alleged  co-conspirator  after  the  of- 
fense had  been  committed  and  the  parties  had  been  arrested  were  inad- 
missible against  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  H  1002-1010; 
Dec.  Dig.  §  424.* 

Admissibility,  on  trial  of  joint  indictments  of  acts  and  declarations  of 
conspirators  and  cwlefendants  after  ac<oni»^lishm^t  of  object,  see  note 
to  Sorenson  v.  United  States,  74  C.  C.  A.  472.] 

4.  Criminal  Law  (|  407*)— Evidence— Admissions  by  Accused. 

In  criminal  cases,  alleged  admissions  by  accused  from  his  failure  to 
deny  incriminating  statements  made  in  his  presence  are  subject  to  the 
same  rules  as  applied  to  confessions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  SI  898-900; 
Dec.  Dig.  I  407.*] 

5.  Criminal  Law  (|  407*)— Evidence— Statements  of  Another. 

Where  only  portions  of  the  confession  of  an  alleged  co-conspirator  had 
been  repeated  to  defendant,  his  failure  to  deny  the  same  did  not  justify 
the  admission  of  the  entire  confession  of  such  co-conspirator. 

[Ed.  Note.— For  other  caM8»  see  Criminal  Law,  Cent  Dig.  SI  898-900, 
968 ;  Dec.  Dig.  S  407.*] 

e.  Criminal  Law  (§§  419,  420*)—Bvidence— Hearsay. 

Hearsay  evidence  is  incompetent  to  establish  any  specific  fact  the  na- 
ture of  which  is  susceptible  of  proof  by  witnesses  who  speak  from  their 
own  knowledge. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  973-963; 
Dec  Dig.  SS  419,  420*1 
7.  Criminal  Law  (|  407*)— Evidence— Admissions— Statements  by  ANoroER— 
Failure  to  Dent. 

Where  defendant  was  under  arrest  and  in  charge  of  an  officer  in  one 
room  of  his  house,  while  another  officer  with  defendant's  wife  searched 
the  adjoining  room,  incriminating  statements  made  by  the  wife  were  in- 
admissible against  accused  on  the  theory  that  he  conld  have  heard  and  did 
not  deny  them,  since  even  if  he  heard,  being  under  arrest,  he  might  have 
felt  that  he  was  not  at  liberty  to  speak. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  SS  898-900^ 
968;  Dec.  Dig.  S  407.*] 
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8.  Criminal  Law  (|  404*)— Demonstbativb  Bvidence—Countebpeit  Coiw. 

In  a  prosecution  for  counterfeiting,  countertelt  coin  alleged  to  have  been 
obtained  by  the  witness  from  a  police  officer  in  Plttsburp,  whose  name 
he  could  not  remember,  and  who  said  he  obtained  the  same  from  M.,  whom 
the  government  claimed  was  an  accomplice,  and  others  obtained  from  vari- 
ous persons  in  the  same  place,  whose  names  the  witness  could  not  remem- 
ber, also  claiming  to  have  obtained  them  from  M.  before  his  arrest,  was 
inadmissible  against  the  defendant;  there  being  no  proof  to  connect  him 
with  them. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  f  404.*] 

9.  Indictment  and  Information  (§  71*)~Sufficienct. 

The  true  test  of  the  sufficiency  of  an  indictment  Is  not  whether  it  might 
possibly  have  been  more  certain,  but  whether  it  sufficiently  apprises  de- 
fendant of  what  he  must  be  prepared  to  meet,  and  is  sufficiently  explicit 
to  avail  him  on  a  subsequent  plea  of  former  conviction  or  acquittal. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
S§  193,  194 ;  Dec.  Dig.  §  71.*] 

10.  Counterfeiting  (§  16*)— Indictment— Description  of  Monet. 

An  indictment  charging  accused  with  iftilawfully,  etc.,  making  and  forg- 
ing a  large  number,  to  wit,  110  coins,  in  resemblance  and  similitude  of  tne 
true  and  genuine  coin  theretofore  coined  at  the  mint  of  the  United  States, 
called  a  "dollar,"  contrary  to  the  form  of  the  statute,  etc.  was  not  ob- 
jectionable for  failure  to  charge  the  kind  of  dollar  alleged  to  have  been 
counterfeited,  whether  silver  or  gold. 

[Ed,  Note. — ^For  other  cases,  see  Counterfeiting,  Cent  Dig.  §§  25,  26 ;  Dec 
Dig.  §  16.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Parkersburg. 

John  M.  Hauger  was  convicted  of  counterfeiting,  and  he  brings 
error.    Reversed. 

Brown  &  Blizzard  and  A.  G.  Hughes,  for  plaintiff  in  error. 

Reese  Blizzard,  U.  S.  Atty.,  and  E.  M.  Showalter,  Asst.  U.  S.  Atty. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge. 

BOYD,  District  Judge.  John  M.  Hauger,  plaintiff  in  error,  defend- 
ant below  (and  who  will  hereafter  be  called  the  defendant)  was  tried 
by  jury  and  convicted  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia,  at  Parkersburg,  at  January  term, 
1908,  on  an  indictment  charging  him  with  making  counterfeit  United 
States  coin.  The  indictment  contained  three  counts,  but  the  defend- 
ant was  convicted  only  on  the  first  count,  which  reads  as  follows : 

•*The  grand  Jurors  of  the  United  States,  Impaneled,  sworn,  and  charged  at 
the  term  aforesaid,  of  the  court  aforesaid,  on  their  oath,  present  that  John  M. 
Hauger,  heretofore,  to  wit,  on  the  —  day  of  October,  in  the  year  1905,  In 
the  said  district,  and  within  the  jurisdiction  of  said  court,  unlawfully  and 
feloniously,  knowingly  did  falsely  make  and  forge  a  large  number,  to  wit,  one 
hundred  and  ten  coins  in  the  resemblance  and  similitude  of  the  true  and  gen- 
uine coin,  theretofore  coined  at  the  mint  of  the  said  United  States,  calltnl  a 
dollar,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States.*' 

The  judgment  of  the  court  was  that  the  defendant  be  imprisoned 
at  hard  labor  for  a  year  and  a  day,  and  that  he  pay  a  fine  of  $110  and 
the  cost  of  the  prosecution.    The  defendant  sued  out  a  writ  of  error 
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from  this  court,  and  the  case  is  before  us  upon  exceptions  duly  taken 
in  the  course  of  the  trial  and  allowed  by  the  court,  and  assignment  of 
error  based  thereon.  The  bills  of  exception  are  11  in  number,  but  we 
do  not  deem  it  necessary  to  pass  upon  all  of  them  in  order  to  dispose 
of  the  case  here.  The  first  exception  is  based  upon  the  admission  of 
the  testimony  of  John  E.  Washer,  a  witness  offered  in  behalf  of  the 
United  States,  who  gave  in  detail  an  alleged  confession  made  to  witness 
by  one  George  Menear  in  the  city  jail  of  Pittsburg,  Pa.,  on  the  31st  day 
of  January,  1906 ;  the  said  George  Menear  being  at  the  time  confined 
in  the  said  jail  under  arrest  on  the  charge  of  passing  counterfeit  mon- 
ey.   Washer  testified  that  Menear's  confession  to  him  was  as  follows : 

"That  his  name  was  George  H.  Menear.  That  he  lived  at  Terra  Alta,  Pres- 
ton county,  W.  Va.  That  he  was  released  from  the  penitentiary  of  Western 
Pennsylvania  in  the  fall  of  1905,  and  returned  to  Preston  county,  W.  Va.,  soon 
after  being  discharged.  That  he  went  to  the  home  of  John  M.  Hauger,  with 
whom  he  had  been  formerly  acquainted  and  who  was  then  living  on  what  Is 
known  as  the  White  Farm,  near  Norinth,  Preston  county,  along  about  the  Ist 
of  October,  1905,  and  tools  supper.  He  and  defendant  got  in  his  buggy  and 
drove  to  Hutton  Switch,  a  distance  of  one-half  to  three-quarters  of  a  mile 
from  the  residence  of  the  defendant,  and  that  on  that  occasion  they  entered 
into  an  agreement  or  conspiracy  to  make  and  pass  counterfeit  coin.  That  soon 
after  this  visit  the  defendant,  John  M.  Hauger,  gave  to  the  said  Menear  ten 
dollars  ($10)  to  go  to  Pittsburg  and  buy  material  for  the  purpose  of  making 
counterfeit  coin,  and  that  he  (Menear)  purchased  said  materials,  consisting 
of  plaster  parls.  metal,  etc.,  and  returned  to  the  defendant  John  M.  Han- 
ger's home,  where  he  and  the  defendant,  Hauger,  attempted  to  make  counter- 
feit coins,  at  first  meeting  with  poor  success,  but  that  they  continued  to  ex- 
periment with  the  molds  and  material,  and  afterwards  manufactured  one  hun- 
dred and  ten  (110)  counterfeit  silver  dollars.  That  the  said  George  Menear 
further  said  that  the  defendant,  John  M.  Hauger,  went  to  Oakland,  Md..  in  the 
fall  of  1905.  and  purchased  from  one  John  Davis  a  small  portion  of  lead  to 
be  used  in  the  making  of  said  counterfeit  coins,  and  also  a  small  pair  of  scales, 
and  that  at  the  time  said  lead  and  scales  were  purchased  the  d^endant,  John 
M.  Hauger,  offered  in  payment  of  same  to.  the  said  John  Davis  a  silver  dollar. 
That  said  Davis  questioned  the  dollar,  whereupon  Hauger  took  it  ba(5k,  and 
Hauger  told  him  about  the  matter  when  he  came  home,  and  refused  to  try  to 
pass  any  more.  That  he,  George  Menear,  had  taken  the  counterfeit  money  so 
made  and  had  gone  to  various  towns  and  cities,  among  others,  Rowlesburg,  W. 
Va.,  Clarksburg,  W.  Va.,  Fairmont,  W.  Va.,  and  Martinsburg,  W.  Va.,  where  he 
had  passed  the  said  counterfeit  coin,  and  that  he  had  given  to  the  defendant. 
Hauger,  $40  or  $45  of  the  profits  arising  from  the  making  and  passing  of  said 
counterfeit  coin.  That  George  Menear  further  said  that  on  the  same  day  that 
the  defendant  purchased  the  lead  and  scales  from  John  Davis  as  aforesaid,  he, 
the  defendant,  drew  out  of  the  bank  $25,  and  that  there  were  with  it  a  number 
of  silver  dollars,  10  or  12  silver  dollars.  That  George  Menear  further  stated 
to  the  said  John  E.  Washer  that  the  molds  in  which  the  said  counterfeit  coins 
were  made  were  made  in  the  upstairs  of  the  house  in  which  the  defendant, 
Hauger,  lived,  and  that  he  and  the  said  defendant,  Hauger,  made  said  molds 
during  the  daytime,  and  that  the  counterfeit  coins  so  manufactured  were  made 
downstairs  in  the  kitchen  at  night,  and  that  the  said  George  Menear  further 
states  that  on  one  occasion  while  so  manufacturing  said  counterfeit  coins  In 
the  kitchen  that  he  and  the  said  defendant  Hauger  killed  a  rat  behind  the  wall 
paper  on  the  kitchen  wall  by  sticking  a  knife  through  the  paper,  and  into  the 
rat,  and  that  they  threw  the  rat  out  of  the  kitchen  window.  That  the  said 
Menear  still  further  stated  to  said  Washer  that  the  molds  in  which  the  said 
counterfeit  coins  were  so  made  were  buried  by  himself  and  the  defendant 
Hauger  on  the  White  Farm  back  of  and  near  to  the  house  in  which  the  said 
Hauger  lived  at  the  time  said  coins  were  made  on  the  bank  of  a  small  stream 
and  near  a  big  rock,  and  the  said  Menear  designated  by  a  plat  or  diagram  the 
location  where  said  molds  were  buried  and  could  be  found.     He,  the  said 
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Menear,  further  stated  to  the  said  Washer,  so  he  says,  that  the  ladle  used  in 
the  pouring  of  the  metal  in  manufacturing  said  coins  was  in  the  defendant's 
house,  and  that  a  small  bottle  of  chloride  of  silver  was  also  left  in  the  de- 
fendant's possession  at  the  White  Farm." 

The  defendant's  counsel  objected  to  the  admission  of  this  testimo- 
ny, was  overruled  by  the  court,  and  duly  excepted.  Primarily  the  court 
seems  to  have  admitted  this  statement  of  Menear  on  the  ground  that  it 
was  the  declaration  of  a  co-conspirator,  for  the  court  charged  the 
jury: 

"That  the  Jury  is  instructed  that,  if  they  believe  from  the  evidence  that  the 
defendant  was  an  accomplice  or  co-conspirator  with  the  witness  George  Menear 
for  the  malting  or  passing  of  counterfeit  coin,  that  any  statement  or  confes- 
sion made  by  Menear  while  conspiracy  between  him  and  defendant  existed  is 
evidence  against  the  defendant,  notwithstanding  the  fact  that  the  witness 
Menear  may  not  be  allowed  to  testify  as  a  witness  on  the  triaL" 

We  take  it  that  the  last  clause  of  this  instruction  to  the  jury  in  which 
it  is  intimated  by  the  court  that  Menear  may  not  be  allowed  to  testi- 
fy as  a  witness  on  the  trial  is  based  upon  the  fact  that  Menear  had 
been  convicted  of  counterfeiting  and  had  served  a  term  in  the  peni- 
tentinary,  and  was,  therefore,  disqualified  to  be  a  witness. 

It  is  not  necessary,  however,  to  discuss  this  proposition.  The  point 
which  we  shall  consider  is  whether,  under  the  circumstances,  the  alleged 
confession  of  Menear  to  Washer  was  admissible  as  the  declarations 
of  a  co-conspirator.  It  is  a  well-settled  principle  of  evidence  that  in  a 
trial  on  an  indictment  for  conspiracy  after  the  unlawful  agreement  has 
been  shown  the  acts  and  declarations  of  co-conspirators  are  admissi- 
ble as  a  part  of  the  res  gestae.  By  the  act  of  conspiring  together  the 
conspirators  have  jointly  assumed  to  themselves  as  a  body  the  attri- 
bute of  individuality,  so  far  as  regards  the  prosecution  of  the  common 
design ;  thus  rendering  whatever  is  said  or  done  by  any  one  in  further- 
ance of  that  design  a  part  of  the  res  gestae,  and  therefore  the  act  of 
all.  For  these  reasons  the  conspiracy  must  be  proved  prima  facie  or 
such  acts,  and  declarations  are  inadmissible.  3  Greenleaf  on  Evidence 
(16th  Ed.)  §  94,  note  1.  In  this  case  there  was  an  entire  absence  of 
evidence  to  prove  the  unlawful  combination  between  MAiear  and  the 
defendant.  It  is  true  that  Menear  stated  to  Washer,  so  Washer  tes- 
tified, that  about  the  1st  of  October,  1905,  he,  Menear,  and  the  defend- 
ant entered  into  an  agreement  or  conspiracy  to  make  and  pass  counter- 
feit coin.  But  as  to  that  fact  the  declaration  of  Menear  was  only  hear- 
say. There  is  no  rule  which  renders  the  declarations  of  an  alleged  co- 
conspirator, given  secondhanded,  admissible  to  prove  the  existence  of 
the  conspiracy.  Such  declarations  are  made  competent  only  after  the 
conspiracy  has  been  shown  to  exist.  In  this  view  the  alleged  declara- 
tions of  Menear  were  clearly  incompetent.  If,  however,  the  unlaw- 
ful combination  between  Menear  and  the  defendant  had  been  estab- 
lished so  as  to  make  the  acts  and  declarations  of  Menear  competent 
as  evidence  on  the  trial  of  the  defendant,  such  acts  and  declarations 
of  Menear  as  were  committed  or  made  in  the  course  of  the  conspiracy 
and  in  furtherance  of  its  object  would  have  been  admissible.  The  dec- 
larations of  Menear  which  were  admitted  on  the  trial  of  this  case  were, 
as  the  record  shows,  after  the  overt  act  had  been  committed  and  the 
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purposes  of  the  alleged  conspiracy  had  been  accomplished.  For  these 
reasons  the  said  declarations  were  inadmissible  as  evidence  against  the 
defendant. 

In  this  view  of  the  case  it  was  error  to  give  the  instruction  above 
recited,  and  it  was  also  error  to  refuse  the  following  instruction  to 
the  jury  which  was  requested  by  defendant's  counsel : 

"Instruction  B.  The  court  instructs  the  Jury  that  the  acts  and  declarations 
of  a  conspirator  after  an  offense  is  committed  may  be  received  against  the 
party  malting  them,  but  not  against  his  co-conspirators ;  and  that  if  the  jury 
believes  from  the  evidence  that  the  alleged  conspiracy  between  defendant  and 
Oeorge  Menear  had  terminated  at  the  time  of  the  alleged  confession  of  the 
said  George  Menear  to  John  E.  Washer,  in  Pittsburg,  Pa.,  on  January  31,  190tj. 
and  as  detailed  by  said  Washer,  then  the  admissions  and  confessions  of  the 
said  George  Menear  implicating  the  defendant  cannot  be  considered  as  evi- 
dence against  said  defendant  in  this  case." 

It  is  argued,  however,  in  behalf  of  the  United  States  that  the  state- 
ments made  by  Menear  to  Washer  were  repeated  by  Washer  to  the 
defendant,  and  that  defendant's  answers  at  the  time  were  comi>etent  to 
be  used  against  him  on  the  trial.  Undoubtedly  the  declarations  or 
admissions  voluntarily  made  by  a  person  in  the  course  of  conversation 
are  admissible  as  testimony  against  him,  but  in  criminal  cases  such 
declarations  or  admissions  are  admissible  under  the  same  rules  as  con- 
fessions. Only  certain  portions  of  the  alleged  confession  of  Menear 
are  shown  by  the  record  to  have  been  repeated  to  the  defendant  by 
Washer,  and  the  fact  that  defendant  may  have  said  something  when 
these  portions  were  called  to  his  attention,  which  tended  to  corroborate 
what  Menear  said,  did  not  open  the  way  to  have  the  entire  statement 
of  Menear  detailed  in  presence  of  the  court  arid  jury  as  evidence 
against  the  defendant.  Aside  from  this,  the  Supreme  Court  of  the 
United  States  has  expressed  itself  in  regard  to  the  value  of  this  class 
of  testimony.  In  the  case  of  Dalton  v.  United  States,  63  U.  S.  442, 
16  L.  Ed.  395,  it  is  said  : 

"In  all  cases  the  testimony  of  admissions  or  loose  conversations  should  be 
cautiously  received,  if  received  at  all.  They  are  incapable  of  contradiction. 
They  are  seldom  anything  more  than  vague  impressions  of  a  witness  of  what 
he  thinks  he  has  heard  another  say — stated  in  his  own  language,  without 
the  qualifications  or  restrictions,  the  tone,  manner,  or  circumstances,  wliich 
attended  their  original  expression.** 

And  we  may  say  that,  the  defendant  being  at  the  time  the  conversa- 
tion between  him  and  Washer  is  alleged  to  have  taken  place  under 
arrest  and  in  Washer's  custody,  it  is  questionable  whether  what  de- 
fendant said  to  Washer  is  competent  at  all.  See  Bram  v.  United 
States,  168  U.  S.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  568.  As  we  have 
said,  all  of  Washer's  testimony  detailing  the  alleged  confession  of 
Menear,  except  such  portions  of  it  as  Washer  states  was  the  subject  of 
conversation  between  him  and  defendant.  Is  only  hearsay.  It  is  not 
necessary  to  refer  to  any  rule  or  to  cite  authority  in  regard  to  the  in- 
admissibility of  hearsay  testimony,  but  we  will  call  attention  to  one 
leading  case  on  that  subject.  Queen  v.  Hepburn,  11  U.  S.  290,  3  L. 
Ed.  348.  In  this  case  Chief  Justice  Marshall,  delivering  the  opinion 
of  the  court,  says: 
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*'That  hearsay  evidence  is  incompetent  to  establish  any  specific  fact  which 
fact  is  in  its  nature  susceptible  of  being  proved  by  witnesses  who  speak  from 
their  own  knowledge.*' 

And  in  that  case  it  is  said: 

"It  was  very  justly  observed  by  a  great  judge  that  'all  questions  upon  the 
rules  of  evidence  are  of  such  vast  importance  to  all  orders  and  degrees  of 
men ;  our  lives,  our  liberty  and  our  property  are  all  concerned  in  the  support  of 
these  rules,  which  have  been  matured  by  the  wisdom  of  ages  and  are  now  re- 
vered for  their  antiquity  and  the  good  sense  in  which  they  are  founded.*  One 
of  these  rules  is  that  'hearsay*  evidence  is  in  its  own  nature  Inadmissible. 
That  this  species  of  testimony  supposes  some  better  testimony  which  might 
be  adduced  in  the  particular  case  is  not  the  sole  ground  of  its  exclusion.  Its 
intrinsic  weakness,  its  incompetency  to  satisfy  the  mind  of  the  existence  of 
the  fact,  and  the  frauds  which  might  be  practiced  under  its  cover  combine  to- 
support  the  rule  that  hearsay  evidence  is  totally  inadmissible.* 


»t 


So  strictly  have  the  courts  guarded  and  applied  the  rule  that  hear- 
say has  been  held  incompetent  even  in  aid  of  human  freedom. 

Another  exception  is  based  on  the  fact  that,  when  Washer  had  ar- 
rested the  defendant  and  had  placed  him  in  custodjr  of  one  John  W. 
Davis  at  defendant's  residence,  Washer  proceeded  to  search  the  resi- 
dence, and  was  accompanied  by  defendant's  wife.  In  the  course  of 
this  search  Washer  and  the  defendant's  wife  went  into  the  kitchen,  a 
room  adjoining  the  sitting  room,  in  which  the  defendant  and  Davis 
were  left.  Washer  further  stated  that  while  in  the  kitchen  he  asked 
Mrs.  Hauger  for  the  ladle  and  the  bottle  of  chloride  of  silver  which 
Menear  had  said  were  there,  and  she  denied  knowing  anything  about 
them  whatever.  Washer  then  testified  that  he  found  a  bottle  of 
chloride  of  silver  in  a  box  on  a  shelf  in  the  kitchen,  and  Mrs.  Hauger 
said  that  Menear  told  her  that  it  was  a  bottle  of  medicine  which  he 
had  been  Using  for  a  sore  hand,  and  had  given  it  to  her  to  keep  for 
him.  In  further  search,  he,  Washer,  picked  up  a  ladle,  and  said  to 
Mrs.  Hauger  what  is  that,  and  her  reply  was,  "Oh,  well."  Washer 
also  stated  on  his  examination  that  he  did  not  know  whether  Hauger 
heard  the  conversation  between  himself  and  Mrs.  Hauger  but  that  he 
could  have  heard  it,  had  he  been  listening.  Defendant's  objection  to 
this  testimony  was  overruled  by  the  court,  and  it  was  admitted.  The 
rule  of  evidence  involved  in  this  exception  is  based  upon  the  silence 
of  the  defendant  when  his  wife  made  the  alleged  declarations  to  Wash- 
er. Silence  of  a  party  in  presence  of  a  statement  made  by  another 
may  be  put  in  evidence  against  him  on  the  ground  that  from  his  si- 
lence his  assent  to  what  is  said  is  inferred.  To  give  such  silence,  how- 
ever, effect  as  an  admission,  the  party  charged  with  it  must  have  been 
in  a  position  to  explain.  Before  acquiescence  in  the  language  or  con- 
duct of  others  can  be  assumed  as  a  concession  of  the  truth  of  any  par- 
ticular statement,  or  of  the  existence  of  any  particular  fact,  it  must 
plainly  appear  that  the  language  was  heard  or  the  conduct  understood. 
Wharton's  Criminal  Evidence  (9th  Ed.)  §  680.  In  commenting  on  this 
principle,  Mr.  Wharton  cites  the  case  of  Commonwealth  v.  Brailey,. 
134  Mass.  530,  in  which  Judge  Morton,  Chief  Justice,  says : 

"Declnratlons  made  in  the  presence  of  a  party,  to  which  he  makes  no  reply. 
are  sometimes  competent,  as  equivalent  to  tacit  admission  by  him.  This  de- 
pends on  whether  he  heard  and  understood  them,  whether  he  is  at  liberty  to> 
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reply,  whether  he  Is  in  custody  or  under  any  restraint  or  duress,  and  whether 
the  statements  are  made  by  such  persons  and  under  such  circumstances  as  nat- 
urally to  call  for  a  reply." 

The  conversation  between  defendant's  wife  and  Washer  was  cal- 
culated, and  no  doubt  did,  prejudice  the  rights  of  defendant  in  the 
minds  of  the  jury,  and  yet  it  was  admitted  to  go  to  the  jury  when  it 
was  not  clearly  shown  that  defendant  heard  it.  Even  if  he  had  heard 
what  she  said  he  was  under  arrest,  and  may  not  have  felt  that  he  was 
at  liberty  to  speak.  Further  than  this,  we  do  not  see  that  the  defend- 
ant was  called  upon,  under  the  circumstances,  to  make  an  explanation, 
for  the  wife  said  nothing  connecting  him,  in  any  way,  with  the  ar- 
ticles found.  If,  as  stated  by  Washer,  the  wife  told  contradictory 
stories  in  regard  to  the  bottle  of  chloride  of  silver,  this  fact  should  not 
have  gone  to  the  jury  as  evidence  tending  to  establish  defendant's 
guilt,  and  testimony  of  her  ejaculation  "Oh,  well,"  upon  the  finding 
of  the  ladle  is  equally  objectionable.  In  our  opinion,  therefore,  defend- 
ant's objection  to  the  testimony  referred  to  in  both  of  the  exceptions 
we  have  considered  should  have  been  sustained,  and  that  it  was  error 
in  the  trial  court  to  admit  it. 

Another  exception  is  based  on  the  admission  (over  defendant's  ob- 
jection) of  testimony  by  witness.  Washer,  as  follows : 

**The  said  witness  exhibited  before  the  jury  certain  alleged  counterfeit  coins, 
to  wit,  eight  doUars  In  likeness  and  similitude  of  the  silver  dollars  of  the  United 
States,  who  stated  that  he  obtained  those  alleged  counterfeit  dollars  from  vari- 
ous persons  in  the  city  of  Pittsburg.  Two  of  alleged  counterfeit  dollars,  he, 
the  said  witness  Washer,  claimed  he  obtained  from  a  certain  police  officer  in 
Pittsburg,  whose  name  he  did  not  remember,  the  said  officer  claiming  to  Wash- 
er that  he  had  taken  the  two  snid  dollars  from  the  person  of  said  George  Me- 
iiear  on  the  14th  of  December,  1905,  that  being  the  day  said  Menear  was  arrest- 
ed, said  Washer  further  stating  that  the  remaining  six  alleged  counterfeit  dol- 
lars he  (Washer)  had  obtained  from  various  persons  in  Pittsburg,  whose  names 
he  did  not  remember,  but  who  told  him  (Washer)  that  they  had  received  the 
said  alleged  counterfeit  dollars  from  the  said  QeoTge  Menear  previous  to  the 
date  of  his  arrest  as  mentioned  above." 

This  testimony  was  clearly  incompetent.  There  was  nothing  to 
show  the  connection  of  the  defendant  with  the  counterfeit  coins  ex- 
hibited to  the  jury  by  Washer.  If  it  were  taken  for  granted  that  there 
were  circumstances  tending  to  prove  connection  between  the  defend- 
ant and  Menear  in  making  and  handling  counterfeit  mortey,  there  was 
no  evidence  that  Menear  ever  had  these  coins  in  his  possession,  or  had 
anything  whatever  to  do  with  them.  Washer  stated  that  he  obtained 
the  coins,  two  of  them,  from  a  policeman  in  Pittsburg,  whose  name 
he  did  not  know,  and  who  told  him  at  the  time  that  he  (the  policeman) 
got  them  from  Menear ;  that  the  other  six  were  obtained  from  persons 
.  in  Pittsburg,  who  Washer  did  not  know,  and  who  also  told  him  that 
they  got  them  from  Menear.  The  statements  of  the  persons  from 
whom  the  coins  were  obtained  were  hearsay,  and  were  incompetent  as 
evidence  upon  the  grounds  which  we  have  heretofore  stated.  We  do 
not  deem  it  necessary  to  further  discuss  the  inadmissibility  of  this  tes- 
timony; for,  as  we  before  said,  it  was  incompetent,  and  its  admission 
was  therefore  error. 

We  shall  treat  of  but  one  other  exception  in  the  case,  and  that  is 
the  one  founded  on  the  refusal  of  the  court  to  sustain  defendant's  de- 
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murrer  to  the  indictment  upon  which  he  was  convicted.  We  have  set 
out  the  count  heretofore  in  full.  By  the  demurrer  the  defendant  chal- 
lenges its  sufficiency.  We  think  the  court  was  right  in  overruling  the 
demurrer. 

The  draftsman  in  framing  this  indictment  has  followed  substantially 
the  words  of  the  statute.  The  defendant  is  advised  of  the  crime  for 
which  he  is  called  to  answer,  namely,  that  he  unlawfully,  feloniously, 
knowingly  did  falsely  make  and  forge  a  large  number,  to  wit:  one 
hundred  and  ten  coins  in  the  resemblance  and  similitude  of  the  true 
and  genuine  coin  theretofore  coined  at  the  mint  of  the  said  United 
States  called  a  dollar,  etc.  The  true  test  of  the  sufficiency  of  an  indfct- 
ment  is  not  whether  it  might  possibly  have  been  made  more  certain,  but 
whether  it  sufficiently  apprises  defendant  of  what  he  must  be  prepar- 
ed to  meet,  and  that  it  be  sufficiently  explicit  to  avail  the  defendant 
upon  subsequent. plea  of  former  conviction  or  former  acquittal.  De- 
fendant's objection  to  the  indictment  was  that  it  did  not  describe  the 
kind  of  dollar  alleged  to  have  been  counterfeited,  whether  a  silver  or 
gold  dollar.  Such  description  was  not  necessary.  It  would  have  been 
only  evidential.  Matters  of  evidence  as  distinguished  from  the  facts 
essential  to  the  description  of  the  offense  need  not  be  averred.  There 
was  no  error  in  overruling  the  demurrer.  However,  for  the  errors 
which  we  have  before  indicated,  the  judgment  of  the  Circuit  Court 
should  be  reversed  to  the  end  that  venire  de  novo  be  had. 

Reversed. 


(173  Fed.  61.) 

0    STAMEY  V.  HEMPLBL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    January  3,  1910.) 

No.  1,683. 

L  Frauds,  Statute  or  (|  131*)— Contract  Relating  to  Land-tOption— Ex- 
tension BT  Parol. 

An  oral  contract  extending  an  option  to  purchase  certain  mining  claims, 
and  to  waive  a  forfeiture  in  consideration  of  defendant's  doing  the  assess- 
ment work  on  the  claims  required  by  law  for  the  year  1907,  was  not  with- 
in the  statute  of  frauds,  under  the  rule  that,  if  an  agreement  required  to 
be  in  writing  under  the  statute  is  modified  by  a  subsequent  oral  agree- 
ment, which  does  not  in  Itself  constitute  a  contract  within  the  statute  of 
frauds,  the  modification  is  valid,  especially  where  it  merely  amounts  to 
an  extension  of  the  time  of  performance  of  the  written  contract. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  |  284; 
Dec.  Dig.  I  131.»] 

2.  .Mines  and  Minerals  (S  83*)  ~  Action  for  Breach  of  Contract  —  Suffi- 
ciENCT  OF  Complaint. 

A  complaint  which  alleges  that  plaintiff  and  defendant  entered  into  a 
written  contract  by  which  plaintiff  agreed  to  sell  to  defendant  certain 
mining  claims,  payments  to  be  made  at  stated  times,  and  that  in  consider- 
ation of  an  extension  by  plaintiff  of  the  time  for  making  the  final  pay- 
ment from  October  Ist  to  December  1st  defendant  agreed  to  do  the  assess- 
ment work  for  that  year»  but  that  he  failed  to  complete  the  payment  or  to 
do  the  work,  in  consequence  of  which  the  claims  were  forfeited,  relocated 
by  others,  and  lost  to  plaintiff,  to  his  damage  to  the  extent  of  their  value. 
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for  which  he  asks  judgment,  states  a  cause  of  action  for  breach  of  the  con- 
tract and  for  the  recovery  of  damages  in  some  amount,  the  true  measure 
of  which  is  a  matter  to  be  determined  on  the  proofs. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Dec.  Dig.  §  83. ♦] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska. 

Action  by  T.  P.  Stamey  against  S.  A.  Hemple.  A  demurrer  was  sus- 
tained to  plaintiff's  complaint,  and  he  brings  error.  Reversed  and  re- 
manded. 

In  an  action  to  recover  damages  the  plaintiff  alleged  in  his  complaint  in  sub- 
stance the  following:  That  on  March  25,  1907,  the  plaintiff,  being  the  owner 
of  seven  certain  lode  mining  claims,  entered  into  an  agreement  with  the  de- 
fendant for  the  sale  thereof,  and  gave  to  the  defendant  an  option  to  purchase 
the  same  for  the  sum  of  $25,000,  of  which  $1,000  was  then  and  there  paid,  $4,000 
was  to  be  paid  on  June  25,  1907,  and  $20,000  was  to  be  paid  on  October  1, 
1907 ;  that  a  deed  for  said  claim  was  executed  by  the  plaintiff  to  the  defend- 
ant, and  deposited  in  escrow,  to  be  delivered  to  the  defendant  at  the  time  of 
the  final  payment ;  that  on  June  25,  1907,  the  defendant  paid  plaintiff  the  sum 
of  $4,000 ;  that  on  or  about  October  3,  1907,  the  final  payment  being  due  and 
unpaid,  the  plaintiff  demanded  of  defendant  the  payment  thereof,  and  notified 
him  that  he  was  able,  prepared,  and  willing  to  carry  out  all  the  terms  of  the 
option  on  his  part  to  be  performed,  and  that  if  said  payment  was  not  then 
made  he  would  declare  the  forfeiture  of  all  the  rights  of  the  defendant  in  and 
to  said  mining  claims,  and  demand  a  return  of  his  deed  so  held  in  escrow; 
that  the  defendant  then  stated  to  plaintiff  that  if  the  latter  would  waive  the 
forfeiture  and  grant  an  extension  of  time  to  December  1,  1907,  in  which  to 
make  the  final  payment,  he,  in  consideration  of  such  extension  of  time,  would 
do  or  cause  to  be  done  upon  said  mining  claims  the  assessment  work  for  the 
year  1907  as  required  by  law ;  that  thereupon  the  plaintiff  and  the  defendant 
entered  into  an  oral  agreement,  whereby  the  plaintiff  waived  the  forfeiture  of 
defendant's  rights  under  said  option  and  granted  him  until  December  1,  1907, 
within  which  to  make  said  final  payment,  and  the  defendant,  in  consideration 
of  said  waiver  and  said  extension  of  time,  promised  \o  do  or  cause  to  be  done 
upon  said  mining  claims  the  assessment  work  for  the  year  1907,  and  the  plain- 
tiff did  then  and  there  waive  such  forfeiture,  and  did  extend  the  time  for  the 
final  pajonent  to  Deceml)er  1,  1907,  and  notified  the  depositary  to  hold  the 
deed  until  December  1,  1907,  under  the  terms  of  said  agn^eement ;  that  the  de- 
fendant failed,  refused,  and  neglected  to  perform  his  part  of  the  terms  of  said 
oral  agreement,  and  did  none  of  the  assessment  work  which  he  so  agreed  to  do 
upon  the  mining  claims;  that  on  January  1,  1908,  owing  to  the  defendant's 
failure  to  do  said  assessment  work,  all  of  said  mining  claims  reverted  to  the 
public  domain,  and  became  open  to  relocation,  and  on  said  date  were  all  re- 
located and  appropriated,  whereby  the  plaintiff  lost  all  his  right,  title,  and 
interest  therein ;  that  the  plaintiff  relied  upon  defendant's  promise  to  do  or 
cause  to  be  done  said  assessment  work,  and  he  had  no  knowledge  or  inform- 
ation that  the  same  tiad  not  been  done,  or  that  the  defendant  had  failed  to 
perform  his  part  of  said  oral  agreement,  until  on  or  about  January  5,  1906^ 
and  that  until  the  last-named  date  the  deed  remained  in  escrow;  ttiat  the 
reasonable  value  of  said  mining  claims  is  $25,000,  which  sum  is  the  measure 
of  plaintiffs  damages  resulting  from  the  failure  of  defendant  to  perform  the 
terms  of  the  said  oral  agreement;  and  judgment  was  demanded  for  that 
amount  A  demurrer  to  the  complaint  was  sustained  for  want  of  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  thereupon  judgment  was  entered 
dismissing  the  action.  The  plaintiff  brings  the  case  into  this  court,  assigning 
error  in  the  ruling  of  the  court  below  in  sustaining  the  demurrer. 

R.  F.  Lewis,  Richard  C.  Harrison,  and  Ostrander  &  Donohoe,  for 
plaintiff  in  error. 

Edmund  Smith,  T.  C.  West,  and  West  &  De  Journel,  for  defend- 
ant in  error. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
complaint  is  said  to  be  demurrable  on  two  distinct  grounds:  First, 
that  the  oral  agreement  to  extend  the  life  of  the  option  is  void  as 
within  the  statute  of  frauds,  so  that  there  was  no  consideration  for 
the  defendant's  promise  to  do  the  assessment  work ;  and,  second,  that, 
conceding  the  contract  to  be  valid,  the  measure  of  the  plaintiff's  dam- 
ages was  not  the  value  of  the  mining  claims  which  he  lost. 

If  an  agreement  required  to  be  in  writing  under  the  statute  of  frauds 
is  modified  by  a  subsequent  oral  agreement,  which  does  not  in  itself 
constitute  a  contract  within  the  statute  of  frauds,  the  modification  is 
valid  and  binding  upon  the  parties;  and  it  is  generally  held  that,  if 
the  subsequent  oral  agreement  is  merely  for  a  change  in  the  time  of 
performance  of  a  written  contract,  it  is  valid.  20  Cyc.  287;  Ward 
V.  Matthews,  73  Cal.  13,  14  Pac.  604;  Scheerschmidt  v.  Smith,  74 
Minn.  224,  77  N.  W.  34 ;  Cummings  v.  Arnold,  3  Mete.  (Mass.)  486, 
37  Am.  Dec.  155 ;  Stearns  v.  Hall,  9  Cush.  (Mass.)  31 ;  Whittier  v. 
Dana,  10  Allen  (Mass.)  326;  Hurlburt  v.  Fitzpatrick,  176  Mass.  287, 
57  N.  E.  464;  Kissack  v.  Bourke,  224  111.  352,  79  N.  E.  619.  Upon 
the  doctrine  of  these  decisions  and  the  weight  of  authority,  we  are  of 
opinion  that  the  oral  agreement  set  forth  in  the  complaint  in  this  case 
was  not  void  as  within  the  statute  of  frauds.  If  it  was  not  void,  it 
follows  that  there  was  no  want  of  an  adequate  consideration  for  the 
promise  of  the  defendant  to  do  the  assessment  work  on  the  mining 
claims.  The  consideration  was  the  agreement  of  the  plaintiff  to  waive 
the  forfeiture  and  extend  the  time  of  performance  of  the  contract  for 
a  period  of  60  days. 

As  the  demurrer  was  a  general  demurrer  to  the  complaint  for  want 
of  facts  sufficient  to  constitute  a  cause  of  action,  it  is  unnecessary  to 
enter  into  a  discussion  of  the  question  whether  or  not  the  facts  which 
are  set  forth  to  show  special  damages  are  sufficient  for  that  purpose, 
as  in  any  view  the  plaintiff  is  entitled  to  recover  damages  in  an  amount 
equal  to  the  value  of  the  annual  assessment  work  which  the  defendant 
had  promised  to  do  upon  the  mining  claims,  and  the  burden  of  proof 
would  rest  upon  the  defendant  to  meet  the  allegations  and  proof  of 
special  damages  by  showing  that  the  plaintiff  might  have  saved  him- 
self from  the  loss  arising  from  the  breach  of  the  contract  by  a  trifling 
expense  or  with  reason^le  exertions. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings.  .... 
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(173  Fed.  67.) 

EASTERN  OREGON  LAND  CO.  v.  BROSNAN  et  aL 

SAME  V.  SIMPSON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  7,  1909.) 

Nos.  1,094,  1,695. 

Adverse  Possession  (S  7*)— Against  Whom  Pbesgbiption  icat  be  Claimed— 
Public  Lands. 

Possession  of  land,  although  in  admitted  subordination  to  the  United 
States,  from  which  the  person  in  possession  is  seeking  to  obtain  title,  may 
nevertheless  be  adverse  to  every  one  else,  and,  when  continued  for  the 
statutory  period,  may  be  set  up  in  bar  to  an  action  by  one  claiming  under 
a  prior  grant 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Possession,  Cent  Dig.  S§  33-40; 
Dec.  Dig.  $  7.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon. 

Huntington  &  Wilson  and  E.  S.  Pillsbury,  for  plaintiff  in  error. 
W.  H.  Brooke  and  F.  M.  Saxton,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  These  cases  were  argued  and  submitted  to- 
gether. Each  is  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  a  certain  tract  of  land  situated  in  Malheur  county,  Or.  The 
answer  in  each  case  put  in  issue  the  plaintiff's  alleged  title,  and,  among 
other  things,  set  up  in  defense  the  statute  of  limitations. 

It  is  conceded  that  in  each  case  the  sole  question  arose  out  of  the 
plea  of  the  statute  of  limitations,  which  was  sustained  in  the  court  be- 
low. While  the  evidence  went  to  show  that  in  each  case  the  defend- 
ants and  their  predecessors  in  interest  held  adversely  to  the  plaintiff 
for  the  statutory  period,  it  is  stipulated  that  they  did  not  so  hold 
against  the  government  of  the  United  States,  but,  on  the  contrary,  dur- 
ing such  possession,  sought  title  to  the  land  from  the  government. 

It  does  not  seem  to  be  questioned,  certainly  the  general  rule  is  well 
settled,  that  adverse  possession  of  land,  though  held  in  admitted  sub- 
ordination to  the  title  of  the  government,  may  nevertheless  be  adverse 
to  every  one  else.  Missouri  Valley  Land  Co.  v.  Wiese,  208  U.  S.  234, 
28  Sup.  Ct.  294,  52  L.  Ed.  466 ;  Iowa  Railway  Co.  v.  Blumer,  206  U. 
S.  482.  27  Sup.  Ct.  769,  51  L.  Ed.  1148.  The  point  made  on  behalf  of 
the  plaintiff  in  error,  however,  is  that,  to  render  a  possession  adverse 
under  the  law  of  the  state  of  Oregon,  it  must  be  held  under  a  claim 
of  title  against  the  whole  world ;  that  the  Oregon  statute  upon  the  sub- 
ject is  so  construed  bv  the  Supreme  Court  of  that  state  in  the  cases 
of  Beale  v.  Hite,  35  Or.  176,  57  Pac.  322,  58  Pac.  102,  Altschul  v. 
O'Neill,  35  Or.  202,  58  Pac.  95,  and  Altschul  v.  Clark,  39  Or.  321, 
65  Pac.  991,  and  that  in  such  a  matter  the  federal  courts  will  always 
be  governed  by  the  decision  of  the  highest  court  of  the  state. 

It  is  true  that  at  the  time  of  the  filing  of  the  brief  of  the  plaintiff 
in  error,  and  at  the  time  of  the  oral  argument  of  these  causes,  the 
cases  of  Beale  v.  Hite,  Altschul  v.  O'Neill,  and  Altschul  v.  Clark  stood 
as  the  law  of  Oregon  in  respect  to  the  character  of  adverse  possession 
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required  by  the  Oregon  statute ;  but  by  the  very  recent  decision  of  the 
Supreme  Court  of  that  state,  made  in  the  case  of  Boe  v.  Arnold  (de- 
cided June  1,  1909)  102  Pac.  290,  the  previous  cases  of  Beale  v.  Hite, 
Altschul  V.  O'Neill,  and  Altschul  v.  Clark  were  expressly  overruled — 
the  court  concluding  its  opinion  in  these  words : 

**In  view  of  the  authorities  cited,  and  especially  in  the  light  of  the  views  so 
lately  expressed  by  the  highest  tribunal  of  the  nation,  we  now  hold  that  one 
claiming  title  to  the  land  by  adverse  possession  for  a*  period  of  10  years  as 
against  all  persons,  but  recognizing  the  superior  title  of  the  United  States 
government,  and  seeking  in  good  faith  to  acquire  that  title,  may  assert  such 
adverse  possession  as  against  any  person  claiming  to  be  the  owner  under  a 
prior  grant." 

This  leaves  the  general  rule  above  alluded  to  applicable  to  the  pres- 
ent cases,  with  the  necessary  result,  in  view  of  the  record,  that  the 
judgment  in  each  case  must  be  affirmed. 

Ordered  accordingly. 


(173  Fed.  1.) 
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INTERNATIONAL   COAL   MINING   CO.   V.    PENNSYLVANIA   R.   CO. 
(Circuit  Court  of  Appeals,  Third  Circuit    October  6,  1900.) 

No.  30. 

1.  Cabbisbs  (S  32*)  —  Interstate  Commerce  Act  —  Discbimin ation  Between 

Shippers— "Similar  Circumstances  and  Conditions." 

In  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  |  2,  24  Stat  379  (U.  S. 
Comp.  St  1901,  p.  3155),  which  prohibits  discrimination  between  shippers 
under  ^'substantially  similar  circumstances  and  conditions,"  such  phrase 
r^ates  to  the  circumstances  and  conditions  of  carriage  only,  and  does  not 
Include  matters  affecting  individual  shippers;  and  a  railroad  company  is 
not  authorized  to  charge  one  shipper  of  coal  a  lower  rate  than  is  charged 
another  shipper  between  the  same  terminals,  J)ecause  the  former  is 
shipping  under  contracts  extending  over  a  term  of  years,  based  on  lower 
rates  which  were  in  force  when  such  contracts  were  made,  while  the  other 
shipper  has  no  such  contracts. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {  85;  Dec.  Dig.  S 
32.*] 

2.  Carriers  ({  32*)— Interstate  Commerce  Law— Discrimination  in  Rates. 

Where  a  railroad  company  operating  an  interstate  road  treated  points 
on  a  connecting  road  which  it  also  operated  as  within  a  certain  coal  dis- 
trict, from  all  points  in  which,  whether  on  such  line  or  its  own  line,  it 
made  and  published  the  same  rates,  such  road  for  freight  purposes  was  a 
part  of  its  line,  and  its  relations  with  the  owner  thereof  are  immaterial. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  S  83 ;  Dec.  Dig.  i 
32*] 

8.  Carriers  (S  36*)— Action  for  Discrimination  in  Rates— Measure  of  Dam- 
ages. 

In  an  action  by  a  coal  mining  company  against  a  railroad  company  un- 
der Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  |  8,  24  Stat.  382  (U.  S. 
Comp.  St  1901,  p.  3159),  to  recover  damages  t>ecause  of  discrimination  in 
rates  made  in  favor  of  other  shippers  between  the  same  terminals,  the 
measure  of  damages  recoverable  is  the  difference  between  the  amount  paid 
by  plaintiff  and  the  amount  it  would  have  paid  at  the  lowest  rate  charged 
on  any  other  shipments  carried  under  substantially  the  same  circum- 
stances and  conditions  during  the  same  time,  and  not  the  difference  be- 
tween the  rates  paid  by  it  and  the  average  rate  paid  by  any  other  shipper. 

[Ed.  Kote. — For  other  cases,  see  Carriers,  Cent  Dig.  S  d5;  Dec.  Dig.  i 
86.*] 
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4.  CaBRIEBS  (I  86*)— INTEBCTATE  COMMEBOE  LAW— ACTION  FOB  DlSCBIHINATION 

IN  Rates. 

To  entitle  a  shipper  to  maintain  an  action  against  a  railroad  company 
under  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  I  8,  24  Stat  382  (U. 
S.  Comp.  St.  1901,  p.  3159),  to  recover  damages  for  being  unjustly  dis- 
criminated against  in  rates,  it  is  not  necessary  that  he  should  have  paid 
the  freight  charged  under  protest 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {  95;  Dec.  Dig.  i 
36.*] 

5.  Abatement  and  Revival  (§  41*)— Tbansfeb  of  Title  by  Plaintiff. 

A  pending  action  to  recover  damages  is  not  abated  by  a  judicial  sale  of 
the  plaintiff's  property,  including  the  chose  in  action  in  suit,  and  proof  of 
such  sale  constitutes  no  defense  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent.  Dig.  S 
212 ;  Dec.  Dig.  §  41.*J 

6.   CaBBIEBS    (§  36*)— INTEBSTATE  COMMEBCE   ACT— ACTION  FOB  DiSCBIMINATION 

IN  Rates. 

A  coal  shipper,  which,  with  others,  was  given  rebates  by  a  railroad 
company  in  violation  of  law,  cannot  maintain  an  action  against  the  com- 
pany to  recover  damages  for  discrimination  because  others  were  granted 
larger  rebates. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  S  95;  Dec.  Dig.  S 
36.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  the  International  Coal  Mining  Company  against  the  Penn- 
sylvania Railroad  Company  for  discrimination.  Judgment  for  plain- 
tiff, and  both  parties  bring  error.    Affirmed. 

Francis  I.  Gowen  and  Sellers  &  Rhoads,  for  Pennsylvania  R.  Co. 
James  W.  M.  Newlin,  for  International  Coal  Mining  Co. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Interna- 
tional Coal  Mining  Company,  herein  called  the  "Mining  Company," 
recovered  a  verdict  against  the  Pennsylvania  Railroad  Company,  herein 
called  the  "Railroad,''  for  alleged  unjust  discrimination  in  freight  char- 
ges. To  a  judgment  entered  on  such  verdict,  both  parties  sued  out  writs 
of  error.    We  will  first  consider  that  of  the  Railroad. 

It  seems  the  Mining  Company  shipped  coal  over  the  Railroad's  lines 
from  its  mines  in  bituminous  regions  of  Pennsylvania  to  tide  water 
from  1894  to  1901.  The  court  excluded  evidence  bearing  on  the  ship- 
ments prior  to  July  29,  1898,  on  the  ground  they  were  barred  by  the 
statute  of  limitations.  As  to  the  shipments  from  that  date  to  April, 
1899,  the  evidence  showed  the  Mining  Company  paid  the  same  rate 
as  other  shippers.  Consequently  there  was  no  recovery  for  that  period. 
From  April  1,  1899,  to  1901,  it  was  conceded  the  Mining  Company  paid 
a  higher  rate  than  other  shippers,  and  the  verdict  covered  shipments 
during  such  period.  The  suit  is  based  on  section  2  of  Act  Feb.  4,  1887, 
c.  104,  24  Stat.  379  (U.  S.  Comp.  St.  1901,  p.  3155),  which  provides: 

"If  any  common  carrier  subject  to  the  provisions  of  this  act  shall,  directly 
or  indirectly,  by  any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or  less  com- 
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pensation  for  any  service  rendered,  or  to  be  rendered,  in  the  transportation  of 
passengers  or  property,  subject  to  the  provisions  of  this  act,  than  it  charges, 
demands,  collects,  or  receives  from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  service  in  the  transportation  of  a  lUce 
kind  of  traffic  under  substantially  similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  unjust  discrimination,  which  is 
hereby  prohibited  and  declared  to  be  unlawfuL" 

The  Railroad  sought  to  escape  liability  for  such  excess  freight 
charges  during  said  last-named  period  by  reason  of  the  following  facts : 
On  April  1,  1899,  by  its  published  tariff,  it  advanced  its  coal  freight 
rates.  At  that  time  many  shippers  from  the  Mining  Company's  vicini- 
ty to  seaboard  had  outstanding  contracts  to  make  coal  deliveries  over 
a  series  of  years!  These  contracts  were  based  on  the  freight  rates  in 
force  when  they  were  made.  The  Railroad,  feeling  its  new  and  higher 
rates  would  entail  serious  loss  on  shippers  bound  by  such  contracts, 
herein  called  "contract  coal,"  continued  in  the  case  of  such  contracts 
the  old  and  lower  freight  rates.  This  was  done  openly,  and,  indeed, 
the  Mining  Company  was  informed,  if  it  had  such  contracts,  its  coal 
would  be  carried  at  the  old  rate.  It  had  no  such  contracts,  and  there- 
fore it  was  charged  the  higher  rate  for  what  was  called  *'free  coal," 
and  the  verdict  is  based  on  such  differential.  The  Mining  Company's 
shipments  were  in  part  from  the  Huntingdon  &  Broad  Top  Railroad, 
which  was  a  separate  company  from  the  Railroad,  but  was  operated  by 
it.  No.  shipments  of  contract  coal  were  made  from  the  Huntingdon 
&  Broad  Top  Railroad.  The  other  shipments  of  the  Mining  Company, 
as  well  as  shipments  of  contract  coal  by  other  shippers,  were  made 
from  the  Clearfield  district.  The  court  submitted  to  the  jury  the  ques- 
tion whether  the  Huntingdon  &  Broad  Top  Railroad  was  part  of  the 
Clearfield  district,  and  its  verdict  established  that  such  was  the  case. 
Now  the  Railroad  sought  to  draw  a  distinction  between  shipments  of 
"contract  coal"  and  "free  coal"  as  above  described,  requesting  the  court 
to  charge: 

"If  the  jury  believe  that  it  would  tend  to  the  benefit  of  its  shippers,  and 
would  also  tend  to  secure  for  it  a  larger  volume  of  business,  the  carrier  is 
not  guilty  of  discrimination  forbidden  by  the  interstate  commerce  act,  because 
It  carries,  at  rates  of  freight  in  force  at  the  time  such  contracts  were  entered 
into,  coal  embraced  in  and  shipped  under  contracts  extending  for  a  period  of 
time,  even  though  at  the  same  time  it  may  be  charging  a  higher  rate  on  coal 
not  covered  by  or  embraced  in  contracts  of  such  a  character,  provided  it  ex- 
tends the  benefit  of  the  lower  rates  to  all  shippers  having  such  contracts  and 
shipping  coal  thereunder." 

We  are  thus  brought  face  to  face  with  the  question  whether  the  ex- 
istence of  these  contracts  created  a  dissimilarity  of  circumstance  and 
condition  under  which  the  service  of  carriage  was  rendered.  To  us 
the  reading  of  the  act  is  clear.  The  act  contemplates  "compensation 
for  any  service  rendered."  Now  it  is  manifest  that  "service  rendered" 
is  the  physical  service  of  carriage.  Elsewhere  it  is  spoken  of  as  "a  like 
and  contemporaneous  service."  Such  service  is  "service  in  the  trans- 
portation," it  is  a  "service  in  the  transportation  of  a  like  kind  of  traf- 
fic" ;  and  it  is  a  service  in  transportation  "under  substantially  similar 
circumstances  and  conditions."  The  law  having  in  view  the  carriage 
of  freight  and  equal  rates  to  all,  it  is  clear  to  us  that  the  words  "sub- 
97  aCA.— 25 
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stantially  similar  circumstances  and  conditions,**  as  used  in  this  sub- 
section, are  those  which  affect  transportation,  and  not  those  which 
involve  personal  conditions  or  contractual  relations  between  one  par- 
ticular shipper  and  the  carrier,  but  are  such  things  only  as  are  circum- 
stances of  carriage  generally. 

In  Wight  V.  United  States,  167  U.  S.  513,  17  Sup.  Ct.  822,  42  L. 
Ed.  258,  it  was  sought  to  differentiate  the  service  performed  by  the 
different  terminal  facilities  of  the  two  shippers  at  their  respective  ware- 
houses ;  but  the  court  held  these  were  not  the  circumstances  and  con- 
ditions of  the  act,  but  that  the  circumstances  and  conditions  the  act 
contemplated  were  those  which  affected  the  actual  carriage  of  the 
freight,  using  this  language : 

"It  was  the  purpose  of  this  act  to  enforce  equality  between  shipppers,  and  It 
prohibits  any  rebate  or  other  device  by  which  two  shippers,  shipping  over  the 
same  Mne,  the  same  distance,  under  the  same  circumstances  of  carriage,  are 
compelled  to  pay.'* 

And  that  this  phrase,  "circumstances  of  carriage,"  was  a  carefully 
chosen  one,  limiting  the  circumstances  to  such  as  affected  haulage  of 
freight,  is  shown  in  Interstate  Com.  Com.  v.  Alabama  R.  Co.,  168  U.  S. 
166,  18  Sup.  Ct.  49  (42  L.  Ed.  414),  where,  referring  to  Wight  v. 
United  States,  supra,  the  court  say: 

''We  there  held  that  the  phrase  'under  substantially  similar  circumstances 
and  conditions,'  as  used  in  the  second  section,  refers  to  the  matter  of  carriage, 
and  does  not  include  competition  between  rival  routes." 

It  follows,  therefore,  that  if  these  circumstances  and  conditions  of 
section  2  are  those  which  affect  haulage,  and  do  not  include  competi- 
tion between  rival  routes,  they  do  not  include  individual  elements  af- 
fecting individual  shippers.  The  purpose  of  the  section  is  to  afford 
identity  of  rate  for  substantial  identity  of  transportation  service,  and 
anything  that  does  not  aid  in  determining  what  is  such  substantial-  iden- 
tity of  haulage  does  not  aid  in  the  application  of  the  section.  Evidently 
it  was  with  this  view  the  court  purposely  said  in  that  part  of  its  charge 
here  assigned  for  error: 

"It  is  contended  by  the  defendant  that,  if  shippers  have  overlapping  con- 
tracts, they  can  be  classified.  The  interstate  commerce  act  authorizes  the 
( lassificatlon  of  commerce.  You  can  ship  coal  for  one  price  per  ton,  iron  pipe 
for  another,  and  pig  Iron  for  another.  In  other  words,  there  is  a  classification 
of  commerce.  Whether  they  could  classify  overlapping  contracts,  schedule 
them,  and  make  them  public  or  not,  is  not  a  question  in  this  case;  but  it  is  a 
(juestion  whether  or  not,  when  they  schedule  a  certain  figure  for  the  transpor- 
tation of  property  from  one  point  to  another  as  their  tariff  rate,  and  make  that 
public,  they  are  bound  by  it,  and  the  law  is  that  they  cannot  have  a  private 
agreement,  overlapping  or  not  overlapping,  which  gives  a  competitor,  during 
the  contemporaneous  shipments,  a  return  or  an  advantage  over  the  published 
rate." 

Where,  as  in  this  case,  the  Railroad  made  a  published  rate  for  coal 
from  the  Clearfield  district  to  tide  water,  and  the  Railroad  charged  the 
Mining  Company  for  this  haulage  the  published  rate,  but  charged  other 
shippers  for  the  same  haulage  lower  rates,  it  is  clear  it  violated  the  sec- 
ond section,  in  that,  as  said  by  the  Supreme  Court : 

**Two  shippers,  shipping  over  the  same  line,  the  same  distance,  under  the 
same  circumstances  of  carriage,  .are  compelled  to  pay  different  prices  therefor." 
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Whether,  indeed,  the  railroad  might  have  classified  contract  coal  in 
one  class  and  free  coal  in  another  is  not  before  us ;  for  in  point  of  fact 
it  made  no  such  classification  and  made  no  differential  rates  for  such 
coal.  What  it  did  was  to  give  a  rate  on  coal  from  the  Clearfield  dis- 
trict to  seaboard  to  one  shipper  and  deny  it  to  another,  and  thereby  it 
violated  the  express  provisions  of  the  statute.  The  like  circumstances 
and  conditions  are  those  which  arise  within  the  field  of  haulage,  and 
not  those  which  exist  outside.  In  this  case  the  Railroad  charged  to 
one  shipper  a  rate  of  haulage,  and,  the  coal  of  the  other  shipper  being 
hauled  from  the  same  initial  locality  to  the  same  terminal  point,  the 
haulage  was  identical,  and  therefore  the  freight  should  be  the  same. 
To  hold  otherwise,  and  to  say  that  because  one  shipper  had  made  a 
prior  contract,  based  on  lower  freight  rates,  the  service  was  thereby 
made  dissimilar,  is  not  only  to  contend  for  a  physical  non  sequitur, 
but  it  introduces  a  practice  fraught  with  possibilities  of  unjust  discrim- 
inations and  fraudulent  rebates. 

The  next  question  concerns  the  shipments  of  the  Mining  Company 
from  the  Huntingdon  &  Broad  Top  Railroad  Company.  Just  what 
the  relation  of  that  road  is  to  the  Pennsylvania  Railroad  we  are  not 
exactly  shown,  either  in  the  proofs  or  briefs.  The  proofs  do  show, 
however,  that  the  Huntingdon  &  Broad  Top  Railroad  was  within  what 
for  freight  purposes  was  known  as  the  "Clearfield  district,"  that  the 
rate  from  it  was  obtained  from  the  Pennsylvania  Railroad  and  was 
the  general  Clearfield  district  rate,  and  that  the  Mining  Company  had 
no  dealings  or  rate  quotations  from  the  Huntingdon  &  Broad  Top 
Railroad.    The  portion  of  the  charge  which  reads : 


**It  is  contended  by  the  defendant  that  all  the  shipments  made  by  the  plain- 
tiff during  this  time,  starting  from  the  Huntingdon  &  Broad  Top  Railroad, 
were  not  in  the  Clearfield  district,  and  for  that  reason  they  were  not  a  like 
service  rendered  under  substantially  similar  conditions  and  circumstances. 
The  plaintiff  contends  that  the  shipments  on  the  Huntingdon  &  Broad  Toi> 
Railroad  and  the  point  of  shipment  from  which  the  plaintiff  shipped  its  coal 
on  that  road  are  in  the  Clearfield  district,  and  that  the  evidence  in  this  case 
shows  that  they  were  treated  as  being  in  the  Clearfield  district.  You  will  say 
which  is  correct.  You  will  say  whether  the  evidence  shows  it  Is  In  the  district, 
or  is  not  in  the  district.  If  it  Is  in  the  district,  the  shipments  from  that  point 
would  be  from  the  same  initial  point  If  it  is  not  in  the  district,  they  would 
not  be  from  the  same  initial  point.    It  is  a  matter  for  you," 

— is  here  assigned  for  error.  We  find  no  error  in  such  language. 
Whatever  may  have  been  its  relations  with  the  Broad  Top  Railroad, 
the  Pennsylvania,  for  freight  purposes,  chose  to  include  it  within  the 
Clearfield  district,  published  rates  from  it  as  within  such  district,  quoted 
such  rates  to  the  Mining  Company,  and  collected  the  same.  By  such 
acts  the  jury  had  a  right  to  infer  the  Broad  Top  Railroad  was,  so  far 
as  the  purposes  of  this  case  went,  and  for  freight  purposes,  a  part  of 
the  Pennsylvania  Railroad  system.  Thus  one  of  the  witnesses,  speak- 
ing of  the  Broad  Top  as  a  separate  organization,  operated  by  its  own 
officers,  says : 

"We  didn't  know  it  in  freight  rates.  We  didn't  ask  them  for  freight  rates. 
We  never  obtained  any  freight  rates  from  them.  There  was  no  difference  In 
getting  a  freight  rate  on  Broad  Top  shipments  from  a  Sonman  or  Clearfield 
county  shipment" 
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He  further  said: 

"Q.  Taking  up  the  matter  of  the  Huntingdon  &  Broad  Top,  they  were  In  the 
Clearfield  region?  A.  Yes;  under  .the  tariff  rates.  Q.  And  your  dealings  as  to 
freight  were  entirely  with  the  Pennsylvania  Railroad;  that  is  to  say,  the 
Pennsylvania  fixed  a  rate  which  covered  the  movement  on  the  Huntingdon  & 
Broad  Top?  A.  Yes.  Q.  So  that  was  one  transaction,  without  regard  to  the 
starting  point,  and  that  was  in  the  Clearfield  region— one  transaction  from 
start  to  finish,  delivery  point,  with  the  Pennsylvania  Railroad?    A.  Yes." 

Under  these  proofs  we  think  the  court  was  right  in  submitting  the 
question  to  the  jury  whether  shipments  over  the  Pennsylvania  Railroad 
originating  on  the  Huntington  &  Broad  Top  were  shipments  from  the 
Clearfield  district  and  embraced  within  the  rate  established  for  that 
district  by  the  Pennsylvania  Railroad ;  for  by  the  first  section  of  the 
act  the  term  "railroad"  is  defined  to  mean : 

"All  the  road  in  use  by  any  corporation  operating  a  railroad,  whether  owned 
or  operated  under  a  contract,  agreement  or  lease." 

That  being  established,  the  shipments  of  the  Mining  Company  were 
entitled  to  the  same  rates  for  like  shipments  the  railroad  gave  any  oth- 
er like  shipper  in  the  Clearfield  district,  although  the  shipments  of  the 
latter  did  not  originate  in  that  particular  part  of  the  Clearfield  district 
covered  by  the  Huntingdon  &  Broad  Top.  As  a  matter  of  policy  it 
may  well  be  that  it  would  be  to  the  advantage  of  railways  to  make  such 
an  arrangement ;  but  Congress  has  not  left  these  matters  open  to  them. 
It  has  laid  down  the  broad,  simple  principle  of  like  rate  for  like  serv- 
ice, and  has  not  authorized  the  railroad  to  make  other  extrinsic  con- 
siderations a  ground  for  giving  different  rates  for  the  same  service. 
For,  as  was  said  in  London  &  Northwestern  Ry.  Co.  v.  Evershed,  3 
Appeal  Cases,  Law  Reports,  1038 : 

"If  equality  of  charges  is  to  be  disregarded  under  any  circumstances,  that 
might  be  made  a  cloak  for  making  Inequalities  of  charge  under  unjustifiable 
circumstances.  I  do  not  know  whether  that  was  the  motive  and  intention  of 
the  Legislature  or  not,  and  I  do  not  inquire.  W^hat  the  Legislature  has  clearly 
said  is  that  the  tolls  must  be  charged  equally  to  all  persons  under  the  same 
circumstances.  I  think  that  means  under  similar  circumstances  as  to  the  goods, 
not  as  to  the  person.    I  do  not  think  the  person  comes  into  the  question  at  all." 

The  next  assignment  of  error  raises  the  question  of  the  propriety  of 
the  court's  refusal  of  defendant's  seventh  point,  which  is : 

"The  plaintiff  is  not  entitled  to  recover  on  all  its  shipments  made  in  any 
one  month  or  period  of  time  because  of  the  fact  that  during  such  time  the  de- 
fendant transported  at  a  lower  rate  than  it  charged  the  plaintiff  a  portion  of 
the  shipments  of  some  other  shipper.  If  such  lower  rate  was  not  justified, 
the  amount  which  the  plaintiff  is  entitled  to  recover  is  measured  by  the  dif- 
ference between  the  rate  per  ton  which  it  paid  on  all  its  shipments  during 
such  period  and  the  rate  per  ton  which  the  other  shipper  paid  on  his  or  its 
whole  volume  of  shipments  during  such  period.  As  there  is  no  evidence  from 
which  the  jury  can  estimate  the  rate  per  ton  paid  on  all  their  shipments  by 
the  shippers,  a  portion  of  whose  shipments  were  carried  at  lower  rates  than 
were  charged  the  plaintiff,  there  is  no  basis  on  which  to  estimate  the  amount 
which  the  plaintiff  Is  entitled  to  recover,  and  It  is  only,  therefore,  entitled  to 
recover  nominal  damages." 

This  point  in  effect  requested  the  court  to  charge,  as  fixing  the  meas- 
ure of  recovery,  not  the  lowest  rate  charged  by  the  railroad  to  another 
shipper,  but  the  general  average  paid  on  all  shipments  made  by  such 
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shipper.  For  instance,  the  railroad  contends  that,  where  another  ship- 
per's contract  coal  was  charged  a  less  rate  than  the  Mining  Company, 
the  recovery  was  not  fixed  by  the  difference  between  these  two  rates, 
but  the  fixing  rate  was  the  average  rate  paid  on  all  contract  coal  shipped 
at  the  lower  rate  and  all  free  coal  at  the  higher  rate.  We  think  the 
court  was  right  in  denying  this  point.  Whatever  may  be  argued  in 
support  of  the  equity  of  such  a  rule,  the  simple  answer  is  that  Con- 
gress made  no  such  rule.  The  purpose  of  the  act  is  clear,  viz.,  to  en- 
force equality  of  rate  for  like  service  in  every  case,  and  the  mischief 
is  done  when  for  that  service  a  shipper  is  charged  more  than  any  oth- 
er shipper  is  charged  for  '*any  service  rendered,  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property."  So  long  as  it  charges 
a  lower  rate  for  any  shipment,  the  law  is  defeated,  although  on  other 
shipments  it  may  charge  the  proper  rate. 

The  next  assignment  of  error  raises  the  question  whether  the  plain- 
tiff can  maintain  this  action  in  view  of  the  fact,  that,  with  knowledge 
that  it  was  being  charged  a  higher  rate  for  its  free  coal  than  other  ship- 
pers were  charged  for  contract  coal,  it  nevertheless  paid  the  freight 
without  protest.  It  is  now  claimed  that  the  absence  of  protest  ac- 
companying payment  of  freight  is  fatal  to  the  right  of  action.  We 
are  of  opinion  such  is  not  the  case.  This  is  not  the  ordinary  case  of  a 
suit  to  recover  back  a  sum  of  money  which  has  been  mistakenly  paid 
and  received,  but  is  one  where  a  statute  has  stamped  the  receipt  of  the 
money  as  unlawful.    Thus  section  2  provides : 

*'Such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  to  be  unlawful" 

— and  creates  a  statutory  right  of  recovery,  not  of  the  freight  paid,  but 
of  damages,  viz. : 

"Such  common  carrier  shall  be  liable  to  the  person  or  persons  injured  there- 
by for  the  full  amount  of  damages  sustained  in  consequence  of  any  such  vio- 
lation of  the  provisions  of  this  act" 

From  this  it  is  clear  that,  Congress  having  conferred  a  statutory 
right  of  action,  and  having  imposed  a  liability  to  action  by  section  8 
on  the  carrier,  who  shall  "do,  or  cause  to  be  done,  or  permit  to  be  done 
any  act,  matter  or  thing  in  this  act  prohibited  or  declared  to  be  un- 
lawful," and,  we  may  add,  having  conferred  such  right  of  action  with- 
out imposing  the  precedent  condition  of  protest,  it  follows  that  the 
courts  cannot  by  construction  impose  on  the  statutory  right  a  condi- 
tion which  Congress  has  not  imposed.  It  follows,  therefore,  that  this 
assignment  cannot  be  sustained.  This  is  in  harmony  with  the  holding 
of  the  Supreme  Court  in  United  States  Bank  v.  Bank  of  Washington, 
6  Pet.  17,  8  L.  Ed.  299,  where  it  was  said : 

"Where  money  Is  wrongfully  and  illegally  exacted,  it  is  received  without 
any  legal  right  or  authority  to  receive  it;  and  the  law,  at  the  very  time  of 
payment,  creates  the  obligation  to  refund  it  A  notice  of  intention  to  recover 
back  the  money  does  not,  even  in  such  cases,  create  the  right  to  recover  It 
back.  That  results  from  the  illegal  exaction  of  it;  and  the  notice  may  serve 
to  rebut  the  Inference  that  it  was  a  voluntary  payment,  or  made  through  mis- 
take." 

The  next  question  raised  is  that  the  court  erred  in  refusing  to  ad- 
mit in  evidence  an  exemplification  of  a  record  of  the  state  court  in  the 


390  97  C.  C.  A.  REPORTS. 

case  of  Cresson  &  Clearfield  Coal  &  Coke  Company  v.  International 
Coal  Mining  Co.,  for  the  purpose  of  showing  a  judicial  sale  of  the 
International  CoaJ  Mining  Company's  claim  or  chose  in  action  which 
is  the  subject-matter  of  fie  present  suit.  We  see  no  reversible  error 
in  such  ruling  by  the  court.  Whatever  might  be  the  effect  of  such 
judicial  sale,  the  refusal  of  the  court  to  admit  it  as  a  matter  of  evi- 
dence at  the  trial  was  not  improper.  When  this  suit  was  brought  the 
right  of  action  was  clearly  in  the  International  Coal  Mining  Company, 
then  and  now  the  legal  plaintiff.  It  is  alleged  such  right  of  action  was, 
after  action  brought,  sold  from  it  by  judicial  sale.  But,  waiving  the 
question  whether  this  sale,  which  was  made  on  a  Hen  obtained  within 
four  months  prior  to  bankruptcy,  is  not  void  under  the  law,  it  is  clear 
the  sale  would  not  abate  the  action.  Thatcher  v.  Rockwell,  105  U.  S. 
467,  26  L.  Ed.  949;  Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  Ed.  403.  No 
contention  is  now  made  that  the  right  of  action  did  not  pass  to  the 
trustee,  if  it  was  not  previously  divested  by  the  alleged  judicial  sale. 
When  a  plaintiff  in  a  pending  action  becomes  bankrupt,  such  action  is 
not  thereby  abated  (Hahlo  v.  Cole,  15  Am.  Bankr.  Rep.  591,  112  App. 
Div.  639,  98  N.  Y.  Supp.  1049),  for  section  11  of  the  act  (Acts  July  1, 
1898,  c.  541,  30  Stat.  549  [U.  S.  Comp.  St.  1901,  p.  3426])  provides: 

"A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute 
as  trustee  any  suit  commenced  by  the  banlcrupt  prior  to  the  adjudication,  with 
like  force  and  effect  as  though  it  had  been  commenced  by  him." 

Accordingly  the  trustee  in  this  bankruptcy  was  here  made  use  plain- 
tiff and  the  action  proceeded.  Now  it  seems  at  some  prior  stage  the 
defendant  sought  to  abate  the  action  by  virtue  of  this  judicial  sale, 
but  the  court  had  not  sustained  such  effort.  However  that  may  be,  we 
have  in  the  assignment  of  error  now  before  us  the  simple  offer  of  the 
exemplification  in  evidence.  In  that  forum  the  question  was  simply  a 
contest  of  use  plaintiffs,  and  the  defendant  had  no  legal  right  to  inter- 
ject that  question  into  the  trial.  If  admitted,  so  far  as  anything  dis- 
closed in  the  offer  on  which  the  assignment  is  based  is  concerned,  it 
could  not  have  affected  the  defendant.  Consequently  its  rejection  con- 
stitutes no  reversible  error. 

It  remains  to  consider  the  assignments  of  error  raised  by  the  Mining 
Company  on  the  writ  it  has  taken  to  review  this  judgment.  Theoreti- 
cally it  may  have  a  right  to  have  these  questions  reviewed,  but  that  it 
has  no  practical  administrative  end  in  view  is  apparent  from  the  fact 
that  on  the  other  branch  of  the  case  it  is  strenuously  insisting  on  the 
affirmance  of  the  same  judgment  it  here  academically,  but  not  really, 
asks  to  have  reversed.  With  this  in  view,  it  suffices,  without  an  ex- 
tended discussion,  to  say  we  have  examined  the  assignments  involved 
and  .find  no  error.  For  example,  it  is  here  sought  to  convict  the  court 
below  of  error  in  overruling  challenges  of  the  plaintiff  to  certain  ju- 
rors. In  view  of  the  fact  that  the  jury  awarded  the  plaintiff  the  full 
amount  of  its  claim  on  the  evidence  before  it,  and  that  the  plaintiff  is 
insisting  on  sustaining  the  judgment  on  such  verdict,  it  is  clear  the 
court's  ruling  did  the  plaintiff  no  harm,  and  the  assignment  is  void  of 
merit. 

It  is  further  contended  that  there  was  error  in  the  court's  refusing 
to  enter  judgment  for  default  of  defendant  in  not  producing  papers 
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in  obedience  to  order.  The  court  below  was  satisfied  with  the  pro- 
duction made,  and  we  find  nothing  in  the  record  to  satisfy  us  that  the 
court  did  not  understand  its  own  order,  or  was  mistaken  in  holding  it 
was  complied  with. 

Another  assignment  involves  the  right  of  the  plaintiff  to  recover 
damages  on  shipments  of  coal  made  before  April  1,  1899.  In  that  re- 
spect the  court  ruled  that,  while  there  was  evidence  the  Railroad  had 
carried  coal  for  others  prior  to  that  date  for  less  than  its  published 
rates,  the  plaintiff  itself  had  received  the  benefit  of  such  lower  rates 
in  common  with  other  shippers,  and  there  was  no  discrimination 
against  it.  We  think  the  court  properly  disposed  of  this  aspect  of  the 
case  in  its  charge,  when  it  said: 

"Up  untn  July  1st,  if  aU  the  evidence  is  to  be  believed,  the  plaintiff,  its 
competitors,  and  the  defendant  were  all  engaged  in  violating  the  law — ^the 
raUroad  in  giving  rebates  unlawfully,  and  the  plaintiff  in  soliciting  and  ac- 
cepting the  same  rebates  that  Its  competitors  solicited  and  accepted;  and 
under  those  circumstances  courts  do  not  sit  to  measure  the  difference  In  de- 
gree of  violation  of  the  law  in  favor  of  one  party  or  the  other.  The  question 
of  the  money  value  that  each  of  them  received  in  their  violation  of  the  law 
will  not  be  looked  into,  nor  taken  up,  nor  investigated  by  courts  of  justice. 
Ck>urts  of  Justice  are  not  institutM  to  measure  difference  in  money  value  to 
two  people  who  are  engaged  in  violation  of  the  same  law,  and  therefore  the 
court  wUl  not  permit  them  to  recover,  not  for  the  puriwse  of  relieving  the  de- 
fendant, but  because  the  plaintiff  is  just  as  culpable,  and  under  this  law,  if 
any  criminality  attaches,  has  been  just  as  much  a  violator  of  the  law,  as  the 
defendant.    That  is  the  reason  I  say  they  cannot  recover  up  to  that  time." 

The  next  question  raised  involved  the  court's  restricting  plaintiff's 
right  to  recover  to  a  sum  measured  by  the  difference  between  the  rates 
charged  it  and  other  shippers,  and  declining  to  consider  alleged  ad- 
vantages enjoyed  by  the  Berwind-White  Company  in  reference  to  a 
lease  of  Harrison's  pier,  allowance  for  handling  coal  there,  and  on- the 
Altoona  Coal  &  Coke  Company,  a  short  connecting  line.  It  suffices  to 
say  no  such  ground  of  action  was  declared  on,  and  the  court  was  jus- 
tified in  the  exclusion  of  such  features  from  the  jury. 

Indeed,  after  due  consideration  of  these  and  the  other  assignments, 
which  we  do  not  deem  it  necessary  to  discuss  in  detail,  we  find  no 
error  by  the  court  below ;  and  its  judgment  is  therefore  affirmed,  each 
party  to  pay  costs  on  its  own  writ  of  error. 
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(173  Fed.  65.) 

WINFREE  V.  NORTHERN  PAC.  RY.  CO. 

(Circuit  Court  of  Appeals.     Ninth  Circuit     October  4,  1909.) 

No.  1,663. 

1.  Master  and  Servant  (|  87*)— Death  op  Servant— Eicploters'  Liabujtt 

ACT^^-OpER  ATI  O  N 

The  employer's  liability  act  (Act  Cong.  April  22,  1908,  35  Stat  65,  c. 
149)  is  not  retroactive,  and  does  not  authorize  an  action  for  the  wrongful 
death  by  the  administrator  of  an  employ^  engaged  in  interstate  commerce 
against  his  master  occurring  prior  to  the  time  the  act  took  effect 

I  Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S  138 ; 
Dec.  Dig.  S  87.*] 

2.  Death  (8  31*)— Wrongful  Death— Right  to  Sue. 

Ballinger's  Ann.  Codes  &  St  Wash.  $  4829  (Pierce's  Code,  |  257),  gives 
the  right  of  action  for  wrongful  death  of  an  unemancipated  minor  to  re- 
cover loss  of  earnings  during  his  minority  to  the  father,  or,  in  case  of  his 
death  or  desertion  of  his  family,  to  the  mother,  and  not  to  the  minor's  per- 
sonal representative. 

[Ed.  Note.~For  other  cases,  see  Death,  Cent  Dig.  H  35-46;  Dec.  Dig. 
I  31.*] 

8.  Death  (§  39*)— Death  of  Seicvant— Statutes— Liicitation. 

Act  Cong.  June  11,  1900,  c.  3073,  §  1,  34  Stat.  232  (U.  S.  Comp.  St  Supp. 
1907,  p.  891),  giving  the  right  of  action  for  the  wrongful  death  of  an  em- 
ploye* engaged  in  interstate  commerce  to  decedent's  personal  representative, 
limits  such  right  of  action  to  one  year  from  the  date  of  the  injury  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  $  54 ;  Dec.  Dig.  {  39.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Eastern  District  of  Washington. 

Action  by  William  H.  Winfree,  as  administrator  of  the  estate  of  Al- 
bert E.  Phipps,  against  the  Northern  Pacific  Railway  Company.  A 
demurrer  was  sustained  to  plaintiff's  complaint  (164  Fed.  698),  and 
he  brings  error.    Affirmed. 

B.  C.  Mosby,  for  plaintiff  in  error. 
Edward  J.  Cannon,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge.  The  plaintiff  in  error,  as  administrator 
of  the  estate  of  Albert  E.  Phipps,  deceased,  brought  an  action  to  re- 
cover damages  from  defendant  in  error,  and  in  his  complaint  alleged 
that  the  said  Albert  E.  Phipps,  a  minor  of  the  age  of  18  years  and 
5  months,  while  acting  as  a  fireman  upon  a  freight  locomotive  of  the 
defendant  in  error  in  the  state  of  Washington,  met  his  death  through 
the  negligence  of  his  employer;  that  the  defendant  in  error  was  en- 
gaged in  interstate  commerce ;  that  the  decedent  had  not  been  emanci- 
pated, nor  had  his  parents  any  knowledge  of  his  employment;  that 
they  lived  in  the  state  of  Wyoming ;  and  that  the  action  was  brought 
for  their  benefit  under  the  provisions  of  the  act  of  Congress  approved 
April  22,  1908  (35  Stat.  65,  c.  149),  an  act  relating  to  the  liability  of 
common  carriers  by  railroad  to  their  employes  in  certain  cases.    The 
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complaint  set  forth  the  particulars  in  which  it  was  alleged  that  the  de- 
fendant in  error  was  negligent,  and  alleged  that  the  decedent  had  no 
previous  experience  as  fireman,  and,  by  reason  of  his  youth  and  inex- 
perience, did  not  appreciate,  and  hence  did  not  assume,  the  risks,  haz- 
ards, and  perils  of  the  work  assigned  to  him,  and  that  the  accident  oc- 
curred without  fault  on  his  part.  The  defendant  in  error  demurred  to 
the  complaint,  and  the  demurrer  was  sustained  on  the  ground  that  the 
act  of  Congress  so  referred  to  has  no  retroactive  application.  The 
plaintiff  in  error  pleading  no  further,  judgment  was  entered  against 
him. 

The  sufficiency  of  the  complaint  is  the  sole  question  which  is  pre- 
sented for  our  determination.  The  plaintiff  in  error  contends  that  the 
act  of  1908,  being  a  remedial  measure,  should  be  construed  as  retro- 
active, unless  such  a  construction  is  precluded  by  its  terms.  It  is  not 
necessary  to  cite  authorities  to  the  well-settled  rule  that  a  statute  will 
not  be  given  a  retroactive  effect  by  construction  unless  the  Legislature 
has  so  explicitly  expressed  its  intention  to  make  it  retroactive  as  to 
leave  no  reasonable  doubt  thereof.  In  the  act  in  question  (35  Stat. 
65)  it  is  provided  that  every  common  carrier  engaged  in  interstate 
commerce  shall  be  liable  in  damages  for  injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents,  or 
employes  of  the  carrier.  There  is  nothing  in  the  terms  of  the  act  to 
show  that  it  was  the  intention  of  Congress  to  affect  rights  of  parties  as 
to  any  injury  or  death  that  had  occurred  before  it  went  into  effect. 
It  is  not  to  be  presumed  that  Congress  intended  to  impose  civil  lia- 
bility upon  carriers  founded  upon  transactions  which  at  the  time  of 
their  occurrence  gave  no  rise  to  a  legal  demand  against  them.  In 
Twenty  Per  Cent.  Cases,  20  Wall.  179,  187,  22  L.  Ed.  339,  the  court 
said: 

"Courts  of  justice  agree  that  no  statute,  however  positive  In  Its  terms,  is 
to  be  construed  as  designed  to  Interfere  with  existing  contracts,  rights  of  ac- 
tion, or  with  vested  rights,  unless  the  Intention  that  it  shall  so  operate  is  ex- 
pressly declared  or  is  to  be  necessarily  implied,  and,  pursuant  to  that  rule, 
courts  will  apply  new  statutes  only  to  future  cases  unless  there  is  something 
in  the  nature  of  the  case  or  in  the  language  of  the  new  provision  which  shows 
that  they  were  Intended  to  have  a  retroactive  action." 

The  statute  in  question,  while  it  is  remedial  in  the  sense  that  it 
affects  the  remedy  in  accident  cases,  is  not  of  the  nature  of  those  re- 
medial statutes  which  have  received  a  liberal  and  expansive  applica- 
tion at  the  hands  of  the  courts,  such  as  statutes  intended  to  remedy  a. 
mischief,  to  promote  public  justice,  to  correct  innocent  mistakes,  to 
cure  irregularities  in  judicial  proceedings,  or  to  give  effect  to  the  acts 
and  contracts  of  individuals  according  to  the  intent  thereof.  It  is  a 
statute  which  permits  recovery,  in  cases  where  recovery  could  not  be 
had  before,  and  takes  from  the  defendant  defenses  which  formerly 
were  available,  defenses  which  in  this  instance  existed  at  the  time  when 
the  contract  of  service  was  entered  into  and  at  the  time  when  the  acci- 
dent occurred.  In  Society,  etc.,  v.  Wheeler  et  al.,  2  Gall.  104-139, 
Fed.  Cas.  No.  13,156,  Judge  Story  said: 


<*i 


•Upon  principle  every  statute  which  takes  away  or  impairs  vested  rights 
acquired  under  existing  laws,  or  createB  a  new  obligation,  Imposes  a  new 


394  07  C.  C.  A.  REPORTS. 

duty,  or  attaches  a  new  disability  in  respect  to  transactions  or  considerations 
nlready  past,  must  be  deemed  retrospective;  and  this  doctrine  seems  fully  sup- 
l)ort^  by  authorities." 

Tested  by  these  principles  it  seems  clear  that  the  act  of  1908  is  in 
none  of  its  features  retroactive. 

But  the  plaintiff  in  error  contends  that,  irrespective  of  the  statute, 
the  complaint  states  a  common-law  cause  of  action  against  the  defend- 
ant in  error  upon  the  distinct  charges  of  negligence  which  are  therein 
set  forth.  In  answer  to  this  it  is  sufficient  to  point  to  the  fact  that  the 
complaint  in  this  case  is  brought  to  recover  the  damages  that  resulted 
to  the  parents  of  the  decedent  from  the  loss  of  his  earnings  during  his 
minority,  and  that  the  statute  of  Washington  (section  4829,  Ballinger's 
Ann.  Codes  &  St.  [Pierce's  Code,  §  257])  gives  the  right  of  action  in 
such  a  case  to  the  father,  or,  in  the  case  of  his  death  or  his  desertion 
of  his  family,  to  the  mother,  and  for  injury  or  death  of  a  ward,  to 
his  guardian,  and  that  by  the  laws  of  that  state,  no  such  right  of  action 
accrues  to  a  personal  representative.  Atfops  v.  Costello,  8  Wash.  149, 
35  Pac.  620;  Noble  v.  Seattle,  19  Wash.  133,  52  Pac.  1013,  40  L.  R.  A. 
822 ;  Manning  v.  Tacoma  R.  &  P.  Co.,  34  Wash.  406,  75  Pac.  994.  It 
is  true  that  by  Act  Cong.  June  11,  190G,  c.  3073,  34  Stat.  232  (U.  S. 
Comp.  St.  Supp.  1907,  p.  891),  a  right  of  action  was  given  to  the  per- 
sonal representative  in  a  case  of  this  nature,  and  that  law  was  in  force 
at  the  time  of  the  death  of  the  decedent,  but  it  cannot  be  said  that  this 
action  is  brought  under  its  sanction,  because  all  actions  thereunder 
were  required  to  be  brought  within  one  year  from  the  date  of  the  in- 
jury complained  of. 

The  judgment  is  affirmed. 


(173  Fed.  882.) 

MOUND  MINES  CO.  v.  HAWTHORNE  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     September  Term,  1909.) 

No.  3,084. 

1.  Bankruptcy  (8  116*)  —  Jurisdiction  of  Courts  —  Summary  Proceedings 

Against  Adverse  Claimants. 

,  Where  a  third  party  claims  an  interest  In  property  which  was  In  the 
possession  of  a  bankrupt  at  the  time  of  the  bankruptcy  and  passed  Into 
that  of  his  trustee,  the  referee  may  by  a  summary  proceeding  require  such 
third  party  to  appear  in  the  bankruptcy  court  and  present  his  claim, 
and  may  adjudicate  the  rights  of  the  parties  In  respect  thereof. 
[Ed.  Note. — For  other  «ases,  see  Bankruptcy,  Dec.  Dig.  {  116.* 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy,  see  note 
to  Bailey  v.  Mosher,  11  C.  C.  A.  313.] 

2.  Bankruptcy  ({  440*)'— Appellate  Proceedings— Matters  Reviewable  by 

Appeal. 

A  decree  of  a  District  Court  In  bankruptcy,  summarily  adjudicating  the 
right  to  property  In  the  possession  of  a  trustee  as  between  him  and  an 
adverse  claimant,  Is  reviewable  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dea  Dig.  {  440.* 

Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  Eggert,  43  C. 
C.  A.  9.] 

3.  Vendor  and  Purchaser  (§  8*)— Specific  Performance  (J  99*)— Contracts 

En  FORCE  ABLE--C0NTRACT8  FOR  Sale  of  Real  PROPERtY. 

A  contract  by  which  one  party  agrees  to  sell  and  convey  real  estate  on 
payment  therefor  at  a  stated  time,  and  the  other  agrees  to  make  such  pay- 
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ment  although  it  also  provides  that  if  payment  Is  not  made  at  the  time 
stipulated  the  purchaser  shall  forfeit  all  right  and  the  seller  be  released 
from  all  obligation  to  convey,  is  not  one  giving  an  option,  but  one  of  bar- 
gain and  sale;  and  where  the  purchaser  has  gone  into  possession  and 
made  valuable  improvements  on  the  property,  a  court  of  equity  will  de- 
cree a  specific  performance  In  his  favor,  notwithstanding  his  default  in 
payment  at  the  time  promised,  when  there  has  been  no  change  of  cir- 
cumstances or  conditions  to  defeat  his  equity. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S  3 ; 
Dec.  Dig.  §  3;*  Specific  Performance,  Cent  Dig.  {  301;  Dec  Dig.  {  99.*] 

4.  Contracts  (8  211*)— ESffect  of  Default  of  Plaintiff— Waiver. 

Although  time  Is  made  an  essential  element  of  a  contract  by  express 
stipulation,  the  party  who  Is  entitled  to  insist  on  a  punctual  performance 
by  the  other,  or  else  that  the  agreement  be  ended,  may  waive  his  right 
and  the, benefit  of  any  objection  he  might  raise  to  a  performance  after  the 
prescribed  term,  either  expressly  or  by  his  conduct,  and  his  conduct  will 
operate  as  a  waiver  when  It  Is  consistent  only  with  a  purpose  on  his  part 
to  regard  the  contract  as  still  subsisting  after  the  other  party's  default. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  938-943 ;  Dec. 
Dig.  \  211.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Colorado. 

Proceeding  by  Silas  T.  Hawthorne,  trustee  in  bankruptcy  of  the 
Griffith  Mines  Company,  against  the  Mound  Mines  Company.  From 
the  decree,  the  Mound  Mines  Company  appeals ;  one  Robert  W.  Han- 
ington  intervening  as  appellee.    Affirmed. 

J.  E.  Robinson,  for  appellant. 

Daniel  B.  Ellis  (Henry  T.  Rogers,  Lewis  B.  Johnson,  Pierpont  Pul- 
ler, and  George  A.  H.  Fraser,  on  the  brief),  for  appellee  Hawthorne. 

Ernest  Morris  (William  W.  Grant,  Jr.,  on  the  brief),  for  appellee 
Hanington. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WM.  H.  MUNGER,  District  Judge. 

WM.  H.  MUNGER,  District  Judge.  On  August  11,  1906,  Mary  L. 
Fletcher,  being  the  owner  of  the  real  estate  in  controversy  in  this 
action,  on  that  day  entered  into  an  agreement  in  writing  to  sell  to  the 
Griffith  Mines  Company,  a  corporation  organized  under  the  laws  of 
Colorado,  the  said  real  estate,  which  agreement  contained,  among  other 
things,  the  following  provisions : 

**That  the  said  party  of  the  first  part,  for  and  In  consideration  of  the  cove- 
nants and  agreements  on  the  part  of  the  said  party  of  the  second  part  herein- 
after contained,  and  the  payment  to  her  by  the  said  party  of  the  second  part 
of  the  sum  of  one  dollar,  the  receipt  of  which  Is  hereby  acknowledged,  agrees 
to  sell  and  convey  unto  the  said  party  of  the  second  part,  and  said  second 
party  agrees  to  buy,  all  those  certain  lots  and  parcels  of  lands,  ♦  ♦  ♦  for 
the  sum  of  five  hundred  ($500.0(9  dollars  cash,  and  the  said  party  of  the 
second  part,  in  consideration  of  the  premises,  agrees  to  pay  said  party  of  the 
first  part  the  said  sum  of  five  hundred  ($500.(X>)  dollars  In  cash,  for  the  above- 
described  premises,  six  months  from  date  hereof;  the  date  of  said  payment 
being  the  11th  day  of  February,  A.  D.  1907.  In  the  event  of  a  failure  to  com- 
ity with  the  terms  hereof  by  the  said  party  of  the  second  part,  the  said  party 
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of  the  first  part  shall  be  released  from  all  obligations  in  law  or  equity  to  con- 
vey said  property,  and  the  said  party  of  the  second  part  shall  forfeit  all  right 
thereto.  ♦  ♦  ♦  It  Is  understood  and  agreed  by  the  parties  hereto  that  the 
stipulations  aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  party  of  the  second  part,  and  that  the  said  party  of 
the  second  part  is  to  have  immediate  possession  of  the  said  premises." 

Immediately  after  the  execution  and  delivery  of  said  agreement  the 
said  second  party,  the  Griffith  Mines  Company,  entered  into  posses- 
sion of  the  real  estate  and  constructed  thereon  valuable  improvements, 
consisting  of  a  concentrating  mill,  at  a  cost  of  approximately  $15,000. 
The  mill  was  not  completed  until  about  March  30,  1907.  One  W.  D. 
Hoover  was,  at  the  time  of  the  execution  of  the  sale  agreement  afore- 
said, president  of  the  Griffith  Mines  Company,  and  continued  as  such 
up  to  the  time  of  the  instituting  of  this  action.  The  Griffith  Mines 
Company  did  not,  on  the  11th  day  of  February,  1907,  pay  to  Mrs. 
Fletcher  the  said  $500,  nor  at  any  time  since ;  nor  did  Mrs.  Fletcher, 
in  February,  1907,  or  at  any  time  thereafter,  make  demand  for  the 
payment  of  said  sum,  or  do  any  act  indicating  a  forfeiture  of  the  con- 
tract. On  the  other  hand,  her  conduct  and  action  thereafter,  until 
in  January,  1909,  when  she  conveyed  the  premises  by  deed  to  appellant, 
indicated  that  she  regarded  said  agreement  of  sale  as  still  of  binding 
force.  In  February,  1908,  the  Griffith  Mines  Company  endeavored  to 
negotiate  a  sale  of  the  premises  to  the  Mountain  Mining  Company,  and 
for  that  purpose  executed  a  conveyance  to  the  Mountain  Mining  Com- 
pany of  the  property  in  question  and  deposited  such  conveyance  in 
escrow  with  the  State  Street  Trust  Company  of  Boston,  Mass.,  to  be 
delivered  on  or  before  April  1,  1908,  upon  the  Mountain  Mining  Com- 
pany performing  certain  conditions  described  in  the  escrow  agreement. 
At  the  request  of  Mr.  Hoover,  president  of  the  Griffith  Mines  Compa- 
ny, Mrs.  Fletcher  executed  her  deed  to  the  premises  in  question  to  the 
Griffith  Mines  Company,  which  she  forwarded  to  said  State  Street 
Trust  Company,  with  a  letter  under  date  of  February  21,  1908,  in 
which  she  stated : 

"Gentlemen:  I  herewith  hand  you.  for  the  purpose  of  holding  In  escrow,  un- 
der the  terms  of  the  escrow  agreement  between  you  and  the  Griffith  Mines 
Company,  my  warranty  deed  to  the  Griffith  Mines  Company  for  the  following 
described  real  estate:  [Describing  the  same  property  mentioned  in  the  sale 
agreement.]  This  deed  to  be  delivered  by  you  to  William  Tudor  and  Whit- 
comb,  Reed  &  Co.  for  the  Mountain  Mining  Company  when  the  sum  of  $500  is 
received  by  you  in  payment  therefor ;  and  you  are  instructed  to  send  to  me  the 
said  $500  upon  receipt  thereof." 

Upon  the  trial  of  this  case  Mrs.  Fletcher  was  called  as  a  witness, 
and  among  other  things  testified  as  follows : 

**Q.  You  knew  that  a  mill  had  been  built  upon  the  lots,  did  you?  A.  After 
it  was  built;  yes.  Q.  Did  you  understand  that  that  made  you  perfectly  se- 
cure so  far  as  your  $500  was  concerned?  A.  I  hoped  it  did.  Q.  Mrs.  Fletcher, 
is  it  or  is  it  not  a  fact  that  you  were  ready  and  willing  at  aU  times  to  con- 
vey this  property  to  the  Griffith  Mines  Company  upon  payment  to  you  of  the 
$500?  A.  Well,  it  was  insomuch  as  Mr.  Hoover  was  concerned  in  it  I  al- 
ways regarded  it  as  a  personal  matter  with  Mr.  Hoover.  Q.  You  would,  at 
any  time  that  he  might  have  requested  it,  have  conveyed  the  property  to  the 
Griffith  Mines  Company  upon  the  payment  to  you  of  the  $500,  wltliout  regard 
to  any  limitations  fixed  in  any  option  agreement  or  escrow  agreement?  A. 
Yes,  sir." 
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The  whole  tenor  of  the  testimony  goes  to  show  that,  because  of  the 
personal  friendship  existing  between  Mrs.  Fletcher  and  Mr.  Hoover, 
she  would  make  a  conveyance  at  any  time  that  he  might  request.  On 
October  23,  1908,  a  petition  in  bankruptcy  was  filed  against  the  Griffith 
Mines  Company,  and  on  November  18th  it  was  adjudged  a  bankruot 
Appellee  Hawthorne  was  appointed  by  the  court  receiver  of  the  bank- 
rupt estate  and  afterwards  duly  elected  trustee,  and  in  both  capacities 
took  and  held  possession  of  the  premises  in  controversy.  From  the 
time  of  the  execution  and  delivery  of  the  agreement  of  sale  up  to  the 
time  that  the  receiver  in  bankruptcy  took  possession  of  the  premises, 
the  same  were  in  the  possession  of  the  Griffith  Mines  Company,  the 
bankrupt.  After  the  proceedings  in  bankruptcy  were  instituted,  the 
Mound  Mines  Company,  appellant,  was  organized  and  incorporated 
under  the  laws  of  the  state  of  Ohio.  In  the  expectation  that  it  would 
be  a  purchaser  of  the  bankrupt's  estate  at  a  sale  thereof,  it  obtained, 
in  January,  1909,  from  Mrs.  Fletcher,  a  deed  to  the  premises  in  ques- 
tion, paying  her  therefor  $500 ;  she  making  the  deed  at  the  instance  of 
Mr.  Hoover,  who  was  a  creditor  of  the  Griffith  Mines  Company  and 
expected  to  receive  his  pay  as  such  creditor  through  said  Mound 
Mines  Company. 

Upon  proper  application  by  the  trustee,  he  was  authorized  to  sell 
the  property  of  bankrupt,  including  the  property  in  controversy;  the 
XX)rtion  in  controversy  in  this  action  being  purchased  by  Robert  W. 
Hanington,  who  has  been  permitted  to  intervene  as  appellee.  After 
the  sale  to  Mr.  Hanington,  he  objected  to  the  confirmation,  for  the 
reason  that  the  conveyance  by  Mrs.  Fletcher  to  the  Mound  Mines 
Company  constituted  at  least  a  cloud  upon  the  title.  Thereupon  the 
trustee  filed  his  petition  before  the  referee,  setting  forth  the  essential 
facts,  and  asking  that  the  Mound  Mines  Company  be  required  to  con- 
vey said  property  to  petitioner,  upon  payment  of  the  sum  of  $500.  An 
order  to  show  cause  was  duly  issued  and  served  upon  the  Mound  Mines 
Company,  which  appeared  at  the  time  stated  before  the  referee  and  in- 
terposed objections  on  the  ground  that  the  court  had  no  jurisdiction 
to  determine  the  rights  of  the  parties  in  a  summary  proceeding,  and 
that  the  rights  of  the  parties  could  only  be  determined  by  a  plenary 
action  for  that  purpose.  The  case  proceeded  to  hearing,  the  objection 
of  appellant  to  the  jurisdiction  was  overruled,  and  an  order  made  by 
the  referee  that  said  Mound  Mines  Company  convey  said  premises  to 
the  trustee  upon  payment  to  it  of  the  sum  of  $500,  to  which  order  of 
the  referee  appellant  filed  its  petition  for  review  by  the  District  Court, 
and  upon  a  hearing  the  finding  and  order  of  the  referee  was  affirmed. 
From  the  decree  of  the  District  Court  appellant  has  prosecuted  its  ap- 
peal to  this  court.  Appellant  here  insists  that  the  referee  had  no  ju- 
risdiction by  summary  proceeding  to  determine  the  matter  in  contro- 
versy. 

The  law  is  now  settled  that  the  interest  of  a  third  party  in  property 
claimed  to  belong  to  the  bankrupt  estate,  which,  at  the  time  of  the 
institution  of  the  proceedings  in  bankruptcy,  is  in  the  possession  of 
such  third  person,  claiming  an  interest  therein,  can  only  be  determined 
by  an  original  suit  brought  for  that  purpose.  Where,  however,  property 
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which  is  in  the  possession  of  a  bankrupt  at  the  time  of  the  bankrupt 
proceedings,  and  passes  as  part  of  his  estate  into  the  possession  of  the 
trustee  in  bankruptcy,  and  a  third  party  claims  an  interest  therein,  the 
referee  may,  by  a  summary  proceeding,  require  such  third  party  to 
appear  in  the  bankrupt  court,  present  his  claim,  and  the  referee  ad- 
judicate the  rights  of  the  parties  in  respect  thereof.  Mueller  v.  Nu- 
gent, 184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405;  In  re  Rochford  et 
al.,  124  Fed.  182,  59  C.  C.  A.  388;  In  re  Schermerhorn,  145  Fed.  341, 
76  C.  C.  A.  215;  In  re  Eppstein,  156  Fed.  42.  84  C.  C.  A.  208,  17  L. 
R.  A.  (N.  S.)  465 ;  In  re  Kellogg,  121  Fed.  333,  57  C.  C.  A.  547 ;  In  re 
Noel  (D.  C.)  137  Fed.  694 ;  Plant  v.  Graham  Mfg.  Co.  (D.  C.)  159  Fed. 
754.    The  referee,  therefore,  had  jurisdiction. 

Appellee  Hanington  now  urges  that  this  court  is  without  jurisdic- 
tion to  review  the  decree  of  the  District  Court  in  a  proceeding  by  ap- 
peal. That  appeal  is  the  proper  proceeding  in  such  a  case  was  held 
by  the  Supreme  Court  in  Hewitt  v.  Berlin  Machine  Works,  194  U.  S. 
296,  24  Sup.  Ct.  690,  48  L.  Ed.  986,  by  this  court  in  Dodge  v.  Norlin, 
133  Fed.  363,  66  C.  C.  A.  425,  and  John  Deere  Plow  Co.  v.  McDavid, 
137  Fed.  802-810,  70  C.  C.  A.  422,  and  was  also  held  in  Franklin  v. 
Stoughton  Wagon  Co.,  168  Fed.  857,  94  C.  C.  A.  269. 

Proceeding,  then,  to  the  merits  of  the  case,  it  is  urged,  on  the  part 
of  appellant,  that  the  contract  of  sale  in  question  cannot  now  be  en- 
forced, as  the  provision  therein,  providing  "that  in  the  event  of  a  fail- 
ure to  comply  with  the  terms  thereof  by  the  said  party  of  the  second 
part  the  said  party  of  the  first  part  shall  be  released  from  all  obliga- 
tions in  law  or  equity  to  convey  said  property,  and  the  said  party  of 
the  second  part  shall  forfeit  all  right  thereto,"  operated  to  divest  the 
Griffith  Mines  Company  of  all  title  or  interest  in  and  to  the  property, 
upon  its  failure  to  make  the  payment  February  11,  1907,  as  provided 
in  the  agreement.  The  question  has  been  discussed  by  counsel  upon 
the  theory  that  the  agreement  was  an  optional  contract  only.  We  re- 
gard the  contract,  not  as  an  optional  one,  but  a  contract  of  bargain 
and  sale.  By  its  terms  Mrs.  Fletcher  agreed  to  sell  and  convey,  and  the 
Griffith  Mines  Company  agreed  to  pay  to  Mrs.  Fletcher  the  sum  of 
$500  in  cash  for,  the  premises  on  the  date  named.  This  was  a  bind- 
ing agreement  upon  both  parties.  Not  only  was  the  Griffith  Mines 
Company  entitled  to  enforce  its  performance  upon  tender  of  the  sum 
named  at  the  time  named,  but  Mrs.  Fletcher  could,  upon  failure  of  the 
company  to  make  the  payment  at  the  time  named,  have  maintained  an 
action  for  the  purchase  price. 

While  it  is  competent  and  legal  for  parties  to  a  contract  to  Stipulate 
that  time  shall  be  of  the  essence  of  the  contract,  and  provide  for  for- 
feiture in  case  the  terms  of  the  contract  are  not  complied  with,  yet 
a  court  of  equity  will  determine  and  decree  the  rights  of  the  parties 
in  accordance  as  equity  and  justice  may  require.  In  Pomeroy's  Equity 
Jurisprudence,  vol.  6,  §  816,  it  is  said: 

*HI!ontracts  often  contain  a  clause  that,  if  payment  Is  not  made  at  the  day» 
the  defaulting  vendee  shall  forfeit  all  payments  previously  made  and  lose  his 
right  to  the  land.  The  courts  of  equity  in  E^ngland  and  most  American  juris- 
dictions deal  with  such  a  forfeiture  clause  on  the  principle  that  equity  abhors 
a  forfeiture,  and  wm  relieve  from  It    It  will,  if  possible,  consider  the  clause 
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as  a  Btipnlatlon  for  security  of  performance,  and  not  as  Intending  a  great 
loss  to  one  party  by  a  slight  failure  to  perform,  and  will  decree  a  perform- 
ance against  the  vendor,  with  compensation  for  delay  by  paym«it  of  interest 
on  the  purchase  money,  thus  relieving  against  the  forfeiture." 

In  Cheney  v.  Libby,  134  U.  S.  68,  78,  10  Sup.  Ct.  498,  502,  33  L. 
Ed.  818,  it  is  said : 

"Even  where  time  is  made  material,  by  express  stipulation,  the  failure  of 
one  of  the  parties  to  perform  a  condition  within  the  particular  time  limited 
will  not  in  every  case  defeat  his  right  to  specific  performance,  if  the  condi- 
tion be  subsequently  performed  without  unreasonable  delay,  and  no  circum- 
stances have  intervened  that  would  render  it  unjust  or  inequitable  to  give  such 
relief.  The  discretion  which  a  court  of  equity  has  to  grant  or  refuse  specific 
performance,  and  which  is  always  exercised  with  reference  to  the  circum- 
stances of  the  particular  case  before  it  (Hennessey  v.  Wool  worth,  128  U.  Sw 
438,  442,  9  Sup.  Ct.  100,  32  L.  Ed.  500),  may,  and  of  necessity  must,  often  be 
controlled  by  the  conduct  of  the  party  who  bases  his  refusal  to  perform  the 
contract  upon  the  failure  of  the  other  party  to  strictly  comply  with  its  con- 
diUons." 

While  courts  of  equity  are  loth  to  and  will  not  ordinarily  aid  a  party 
who  is  guilty  of  laches  in  performing,  yet  where  a  party  has  gone  into 
possession  of  real  estate,  made  valuable  and  lasting  improvements 
thereon,  and  his  only  breach  of  the  covenant  is  that  of  time  of  payment, 
and  the  |^antor  has  only  sustained  the  loss  resulting  from  being  kept 
out  of  his  money,  which  loss  can  be  compensated  by  interest,  equity 
under  such  circumstances  usually  grants  relief  to  complainant,  not- 
withstanding he  is  himself  in  default. 

There  is,  however,  another  ground  which  is  decisive  of  appellant's 
contention ;  that  is,  that  Mrs.  Fletcher,  by  her  acts  and  conduct,  waived 
the  forfeiture  and  acted  upon  the  theory  that  the  contract  was  still  a 
subsisting  one.  Though,  by  agreement,  parties  to  a  contract  may  make 
time  the  essence  thereof,  and  provide  that  the  party  in  default  shall 
forfeit  all  rights  thereunder,  yet  it  is  well  established  that  the  party 
in  whose  favor  the  quality  exists  may  either  expressly  or  by  conduct 
waive  such  provision.  In  Pomeroy  on  Contracts  (2d  Ed.)  §  394,  it 
is  said : 

"Wherever  time  is  made  essential,  either  by  the  nature  of  the  subject-mat- 
ter and  object  of  the  a^eement,  or  by  express  stipulation,  or  by  a  subsequent 
notice  given  by  one  of  the  parties  to  the  other,  the  party  in  whose  favor  this 
quality  exists — that  is,  the  party  who  is  entitled  to  insist  upon  a  punctual  per- 
formance by  the  other,  or  else  that  the  agreement  be  ended — may  waive  his 
right  and  the  benefit  of  any  objection  which  he  might  raise  to  a  performance 
after  the  prescribed  time,  either  expressly  or  by  his  conduct,  and  his  conduct 
will  operate  as  a  waiver  when  it  is  consistent  only  with  a  purpose  on  his  part 
to  regard  the  contract  as  still  subsisting  and  not  ended  by  the  other  party's 
default" 

The  same  rule  is  announced  in  Jones  on  Real  Property,  vol.  1,  §  699 ; 
Raymond  v.  San  Gabriel  Valley  Land  &  Water  Co.,  53  Fed.  883,  4 
C.  C.  A.  89  (8th  Circuit) ;  Thayer  v.  Star  Mining  Co.,  105  111.  540 ; 
Phillips  v.  Carver,  99  Wis.  561,  75  N.  W.  432 ;  Robinson  v.  Trufant, 
97  Mich.  410,  56  N.  W.  769 ;  Blair  v.  Blair  et  al.,  48  Iowa,  393. 

It  being  clear  from  the  evidence  that  Mrs.  Fletcher  waived  her  right 
of  forfeiture,  the  bankrupt  having  expended  a  large  amount  of  money 
in  permanent  improvements  thereon,  which  would  be  lost  to  the  bank- 
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rupt  estate  if  the  relief  asked  was  not  granted,  and  it  being  apparent 
that  appellant,  who  has  acquired  the  interest  of  Mrs.  Fletcher,  can  be 
fully  compensated  for  all  loss  by  the  payment  of  interest,  the  decree  of 
the  court  below  was  in  substantial  harmony  with  the  equitable  rights 
of  the  parties.  As  the  decree,  however,  did  not  provide  for  the  pay- 
ment of  interest  upon  the  $500,  it  will  be  modified,  so  as  to  require  the 
trustee  to  pay  the  sum  of  $500,  with  legal  interest  thereon  from  the 
11th  day  of  February,  1907. 
In  all  other  respects  the  decree  is  affirmed. 


(173  Fed.  888.) 

MECHANICS*  INS.  CO.  OF  PHILADELPHIA  et  aL  v.  C.  A.  HOOVER 

DISTILLING  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  9»  1909.) 

No.  3,040. 
1.  IwjUNcnow  (§  26*)— Actions  on  Insurance  Policies— EJQurrABLE  Jubisdic- 

TION. 

TEe  fact  that  the  several  policies  of  insurance  on  property  destroyed  by 
fire  each  contained  a  clause  providing  that  the  insurer  should  not  be  liable 
thereunder  for  a  greater  proportion  of  any  loss  than  the  amount  of  such 
policy  bore  to  the  total  amount  of  valid  insurance  on  the  property  does  not 
give  a  court  of  equity  Jurisdiction  of  a  Joint  bill  by  the  insurers  to  enjoin 
the  insured  from  maintaining  actions  at  law  on  the  policies,  and  to  draw 
to  itself  the  adjudication  of  the  rights  of  the  parties  on  the  ground  that 
the  policies  are  Interdependent  contracts  and  that  an  accounting  is  neces- 
sary; neither  one  of  complainants  having  in  fact  any  interest  in  the 
amount  of  recovery  from  any  other. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  §§  28-49;  Dec 
Dig.  §  26.*] 

Z  Equity  (§  51*)—Jubisdiction— Preventing  Multiplicitt  of  Suits. 

Complainants  cannot  Join  in  involving  the  Jurisdiction  of  a  court  of 
equity,  on  the  ground  that  it  will  prevent  a  multiplicity  of  suits,  because 
defendant  has  brought  similar  actions  at  law  against  each  of  complainants 
on  a  separate  cause  of  action,  and  where  complainants  separately  have  no 
cause  of  action  against  defendant,  either  legal  or  equitable. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent.  Dig.  §§  167-171 ;  Dec.  Dig. 
§  51.*] 

3.  Insurance  (§  608*)— Actions  on  Policies— Equity  Jurisdiction. 

An  averment  by  insurers  that  an  insured  made  excessive  and  fraudu- 
lent claims  of  loss  under  policies  may  be  tried  and  determined  in  actions 
at  law  on  the  policies,  and  is  no  ground  of  equitable  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1517 ;  Dec  Dig. 

608.*] 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa. 

Suit  in  equity  by  the  Mechanics*  Insurance  Company  of  Philadelphia 
and  others  against  the  C.  A.  Hoover  Distilling  Company  and  others. 
From  a  decree  dismissing  the  bill,  complainants  appeal.    Affirmed. 

Charles  B.  Obermeyer  (A.  C.  Parker,  N.  T.  Guernsey,  and  W.  E. 
Miller,  on  the  brief),  for  appellants. 
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James  A.  Devitt  and  John  P.  Lacey  (W.  R.  Lacey,  W.  C.  Burrell, 
2.nd  William  McNett  on  the  brief),  for  appellee  Hoover  Distilling  Co. 
H.  H.  Sheriff,  for  appellees  Insurance  Companies. 

Before  SANBORN,  Circuit  Judge,  and  CARI.AND  and  POL- 
LOCK, District  Judges. 

CARLAND,  District  Judge.  The  C.  A.  Hoover  Distilling  Company, 
an  Iowa  corporation  doing  business  at  Oskaloosa,  in  said  state,  on 
May  15,  1908,  suffered  a  loss  of  property  by  fire.  On  the  property 
destroyed  were  insurance  policies  to  the  amount  of  $85,600,  distributed 
among  different  insurance  companies  as  follows : 

No.  of  Name  of  Company.                                   Amount  of 

Policy.  Policy. 

608206    Mechanics'  Insurance  Company  of  Philadelphia $3,000  00 

2833    The  Home  Insurance  Company  of  New  York 5,000  00 

2309       "         "  **  "         "      "         "    5,000  00 

25069    Buffalo  German  Insurance  Company  of  Buffalo 2,000  00 

1272  St  Paul  Fire  &  Marine  Insurance  Company  of  St  Paul. ..     5,000  00 

2505    Phenix  Insurance  Company  of  Broolclyn,  N.  Y 3,000  00 

2551  "  ♦*  **         "  "  "   " 3,000  00 

104    Royal  Insurance  Company  of  Liverpool 5,000  00 

1390    German  American  Insurance  Company  of  N.  Y 5,000  00 

1378  **  "  "  **         ..    M    « 2,500  00 

1557    The  Insurance  Company  of  North  America  of  Philadelphia  4,000  00 
5237659    North  British  &  Mercantile  Insurance  Company  of  London 

and  Edinburgh 3,000  00 

5239476    North  British  &  Mercantile  Insurance  Company  of  London 

and  Edinburgh 2,500  00 

1243    The  Rochester  German  Insurance  Company  of  Rochester. . .  1,500  00 

51604       "            "               "               **               »»        u          »» 3  OQQ  00 

62049    The  Phoenix  Insurance  Company  of  Hartford,  Conn 3,000  00 

62052       "  **  "  "  "  **  •*     2,000  CO 

3885018    Fire  Association  of  Philadelphia .' 2,500  00 

3885038       "  "  **  "  4,000  00 

5004    City  of  New  York  Insurance  Company  of  New  Yorlc 3,000  00 

22087    Security  Insurance  Company  New  Haven,  Conn 2,500  00 

2360    ^tna  Insurance  Company  of  Hartford 3.000  00 

2383        "  "  u  «  «       2,500  00 

26105    Milwaukee  Mechanics*  Insurance  of  Milwaukee 2,000  00 

52501    Milwaukee  Fire  Insurance  Company  of  Milwaukee 1,500  00 

1675    Commercial  Insurance  Company  of  BufiTalo,  N.  Y 2,000  00 

2990150    The  London  Assurance  Corporation,  United  States  Branch, 

New  York  City 5,000  00 

On  August  25th  the  Distilling  Company  commenced  actions  at  law  in 
the  district  court  of  Iowa,  in  and  for  Mahaska  county,  against  each  of 
said  insurance  companies  to  recover  the  loss  caused  by  said  fire.  Sub- 
seque;ntly  the  defendants  in  each  of  said  actions  at  law,  where  the 
amount  in  controversy  was  sufficient,  removed  said  actions  to  the 
United  States  Circuit  Court  for  the  Southern  District  of  Iowa.  The 
removal  proceedings  brought  15  actions  to  the  United  States  Circuit 
Court  and  left  4  actions  pending  in  the  state  district  court.  October 
15,  1908,  the  15  insurance  companies  which  had  removed  the  cases 
against  them  filed  a  bill  in  equity  in  said  United  States  Circuit  Court 
against  the  Distilling  Company  and  the  four  insurance  companies  who 
did  not  remove  their  cases  from  the  state  court,  wherein  complain- 
ants prayed  that  the  Distilling  Company  be  enjoined  from  prosecuting 
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any  of  said  actions  at  law  either  in  the  state  or  federal  court ;  that  the 
court  ascertain  what,  if  any,  sum  is  due  from  any  of  the  insurance  com- 
panies to  the  Distilling  Company  on  the  policies  of  insurance  issued 
by  them ;  and  that  it  be  decreed  accordingly,  but,  if  no  sum  should  be 
found  due,  that  said  policies  be  decreed  to  be  delivered  up  and  can- 
celed. The  bill  stated  the  foregoing  facts,  and  also  alleged  that  each 
of  the  policies  issued  to  the  Distilling  Company  by  the  insurance  com- 
panies contained  the  following  provision : 

'*Thi8  company  ehall  not  be  liable  under  tbis  policy  for  a  greater  proportion 
of  any  loss  on  the  described  property,  or  for  lose  by  and  expense  of  removal 
from  premises  endangered  by  fire,  than  the  amount  hereby  insured  shall  bear 
to  the  whole  amount  of  valid  and  collectible  insurance  covering  such  property." 

The  Distilling  Company  demurred  to  the  bill  for  want  of  equity, 
and  for  the  reason  that  complainants  had  an  adequate  remedy  at  law. 
The  Circuit  Court  sustained  the  demurrer  and  dismissed  the  bill,  but 
continued  a  temporary  injunction  pending  an  appeal  to  this  court. 
There  are  many  legal  conclusions  and  matters  of  argument  stated  in 
the  bill,  but  the  facts  upon^  which  the  jurisdiction  of  the  United  States 
Circuit  Court  as  a  court  of  equity  must  depend  have  all  been  stated. 
If  the  bill  in  this  case  states  a  cause  of  action  cognizable  in  equity,  it 
is  plain  that  the  days  of  jury  trial  in  insurance  litigation  are  numbered, 
as  there  are  extremely  few  insurance  losses  not  covered  by  at  least  two 
or  more  policies  in  different  insurance  companies.  In  view  of  the  great 
number  of  actions  to  recover  losses  upon  policies  of  insurance  hereto- 
fore triable  at  law,  any  decision  which  would  strike  down  this  jurisdic- 
tion and  transfer  the  whole  litigation  to  courts  of  equity  ought  to  be 
founded  upon  the  soundest  reason  and  declared  only  after  careful  con- 
sideration. 

If  we  Understand  counsel  for  complainants  their  position  is  this: 
First.  As  each  insurance  company  agrees  to  pay  such  a  proportion  of 
the  total  loss  as  the  amount  of  its  policy  bears  to  the  total  amount  of 
valid  insurance  on  the  property  damaged  or  destroyed,  the  insurance 
policies  become  interdependent  contracts,  necessitating  an  accounting, 
so  to  speak,  between  the  insurers  and  insured,  in  order  to  ascertain  the 
amount  due  on  each  policy.  Second.  That  by  all  insurance  companies 
joining  in  the  bill  as  complainants  a  multiplicity  of  suits  will  be  saved. 

In  order  to  fully  appreciate  the  position  of  complainants  in  the  pres- 
ent action,  it  will  be  helpful  to  view  their  position  standing  alone. 
Thus  viewed,  each  insurance  company  has  a  valid  contract  or  contracts 
with  the  Distilling  Company,  upon  each  of  which,  according  to  the  al- 
legations of  the  bill,  the  Distilling  Company  may  maintain  an  action 
at  law  for  damages  against  each  insurance  company.  There  are  no 
facts  stated  in  the  bill  that  show  that  any  insurance  company,  stand- 
ing alone,  has  any  cause  of  action  whatever,  either  legal  or  equitable, 
against  the  Distilling  Company.  The  different  insurance  companies 
having  no  cause  of  action  individually,  so  far  as  appears,  against  the 
Distilling  Company,  we  are  led  next  to  inquire  as  to  what  cause  of  ac- 
tion of  equitable  cognizance  in  favor  of  complainants  and  against  the 
Distilling  Company  has  been  created  by  joining  in  the  bill  filed  in  this 
cause,  as  appears  from  the  allegations  thereof. 
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We  think  it  clearly  appears  that  complainants  have  no  more  cause 
of  action  cognizable  in  equity  in  combination  than  if  each  stood  alone. 
The  method  adopted  by  the  parties  to  the  insurance  contracts  for  as- 
certaining the  amount  payable  thereunder  in  case  of  loss  does  not  make 
the  contracts  interdependent.  No  one  insurance  company  has  any  in- 
terest in  what  any  other  insurance  company  shall  pay  under  its  policy. 
It  is  only  interested  in  what  it  shall  pay,  and  as  a  consequence  in  the 
value  of  the  property  destroyed.  So  far  as  the  allegations  of  the  bill 
are  concerned,  there  is  not  a  disputed  question  between  any  of  the  in- 
surers and  the  insured,  except  as  to  the  value  of  the  property  de- 
stroyed ;  and  it  is  asked  that  a  court  of  equity  take  jurisdiction  of  the 
case  for  the  purpose  of  ascertaining  this  value,  for  the  reason  that 
different  juries  in  actions  at  law  might  return  different  verdicts  as  to 
the  value  of  this  property,  and  thus  the  amount  to  be  paid  by  one  insur- 
ance company  might  be  greater  or  less  than  that  of  some  other  compa- 
ny. If  the  peculiar  and  special  duty  of  juries  to  pass  upon  property 
values  in  matters  at  law  may  be  taken  away  and  given  to  a  chancellor, 
merely  because  different  juries  may  render  different  verdicts  upon  like 
or  similar  facts,  then  trial  by  jury  in  civil  actions  no  longer  exists.  The 
idea  of  handling  these  cases  through  a  master  in  chancery,  when  the 
only  question  at  issue  is  the  value  of  the  property  destroyed,  because 
there  is  no  adequate  remedy  at  law,  shocks  the  legal  mind. 

But  it  is  also  urged  that  complainants  have  a  right  to  file  this  bill  in 
equity  in  order  to  save  a  multiplicity  of  suits.  The  phrase  "multiplicity 
of  suits,"  in  connection  with  the  jurisdiction  of  courts  of  equity,  has 
often  been  carelessly  used,  but,  it  seems,  never  more  so  than  in  this  pro- 
ceeding. Each  of  these  complainants  were  sued  by  the  Distilling  Com- 
pany at  law.  In  order  to  save  the  Distilling  Company  from  prosecuting 
19  different  suits  at  law,  complainants  urge  that  they  may  bring  this  ac- 
tion in  equity.  There  are  two  reasons  why  the  rule  in  regard  to  saving 
a  multiplicity  of  suits  as  applied  to  matters  of  equity  jurisdiction  may 
not  be  invoked  in  this  proceeding: 

First.  There  can  be  no  claim  that  any  complainant  is  saved  from  a 
multiplicity  of  suits  by  the  maintenance  of  this  action  in  equity.  The 
Distilling  Company  is  not  in  court  asking  it  to  take  jurisdiction  of  its 
suits  against  the  insurance  companies  in  order  to  save  it,  the  Distilling 
Company,  from  a  multiplicity  of  suits  against  it  or  by  it.  It  does  not 
rest  with  the  complainants  to  urge  as  a  foundation  for  their  suit  that 
the  defendant,  the  Distilling  Company,  may  thereby  be  saved  a  multi- 
plicity of  suits.  Equitable  Life  Assurance  Society  of  the  United 
States,  Petitioner,  v.  Brown,  213  U.  S.  25,  29  Sup.  Ct.  404,  53  L. 
Ed.  682. 

Second.  The  complainants,  in  our  opinion,  present  no  cause  of  ac- 
tion, either  legal  or  equitable,  against  the  Distilling  Company  by  the 
allegations  of  their  bill.  The  prevention  of  a  multiplicity  of  suits  is 
not,  considered  by  itself  alone,  an  independent  source  of  jurisdiction 
in  equity,  in  such  a  sense  that  it  can  create  a  cause  of  action  where 
none  had  ever  existed.  As  is  said  in  section  250,  Pomeroy's  Equity 
Jurisprudence : 

"In  other  worda,  a  court  of  equity  cannot  exercise  Its  Jurisdiction  for  the 
purpoBe  of  preventing  a  multiplicity  of  suits  in  cases  where  the  plalntlfT,  In- 
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yoking  such  Jurisdiction,  has  not  any  prior  existing  cause  of  action,  either 
equitable  or  legal — has  not  any  prior  existing  right  to  some  relief,  either 
equitable  or  legal.  The  very  object  of  preventing  a  multiplicity  of  suits  as- 
sumes that  there  are  relations  between  the  parties  out  of  which  other  litiga- 
tions of  some  form  might  arise." 

If  we  are  right  in  saying  that  the  complainants  have  no  cause  of  ac- 
tion against  the  Distilling  Company,  then  they  have  no  right  to  ask 
a  court  of  equity  to  save  any  one  from  a  multiplicity  of  suits.  In  sup- 
port of  the  provision  that  the  bill  in  this  case  states  a  cause  of  action 
cognizable  in  equity,  the  case  of  Home  Ins.  Co.  of  America  et  al.  v. 
Virginia-Carolina  Chemical  Co.,  109  Fed.  681,  is  cited.  This  case  was 
affirmed  on  appeal.  113  Fed.  1,  51  C.  C.  A.  21.  The  case  arose  in  the 
Circuit  Court  for  the  District  of  South  Carolina,  and  was  followed 
by  the  same  court  in  Rochester  German  Ins.  Co.  v.  Schmidt  et  al. 
(C.  C.)  126  Fed.  998,  and  also  in  Tisdale  v.  Ins.  Co.  of  North  America, 
84  Miss.  709,  36  South.  568.  We  have  carefully  examined  the  opinions 
in  those  cases,  and,  if  those  opinions  are  to  the  effect  that  the  bill  in 
this  case  states  a  cause  of  action  of  equitable  cognizance,  then  we  must 
say  that  they  are  not  persuasive,  and  are  a  distinct  departure  from 
what  has  heretofore  been  recognized  as  the  law  in  regard  to  equity 
jurisdiction. 

Without  entering  into  a  detailed  discussion  as  to  when  a  court  of 
equity  will  or  will  not  entertain  jurisdiction  of  a  cause,  we  are  clear- 
ly of  the  opinion  that  the  case  now  before  us  is  not  one  of  equitable 
cognizance.  Amendments  to  Constitution  of  the  United  States,  art 
7 ;  Rev.  St.  U.  S.  •§  723  (U.  S.  Comp.  St.  1901,  p.  583) ;  Deweese 
V.  Reinhard.  165  U.  S.  386,  17  Sup.  Ct.  340,  41  L.  Ed.  757;  Thomas 
V.  Council  Bluffs  Canning  Co.,  92  Fed.  422,  34  C.  C.  A.  428 ;  Scot- 
tish Union,  etc.,  Ins.  Co.  v.  Mohlman  (C.  C.)  73  Fed.  66 ;  High  on  In- 
junctions, vol.  1  (4th  Ed.)  §  63a  (disapproving  Tisdale  v.  Ins.  Co.,  84 
Miss.  709,  36  South.  568) ;  Boise  Artesian  Hot  &  Cold  Water  Co.  v. 
Boise  City,  213  U.  S.  276,  29  Sup.  Ct.  426,  53  L.  Ed.  796 ;  Equitable 
Life  Assurance  Society  v.  Brown,  213  U.  S.  25,  29  Sup.  Ct.  404,  53 
Iv.  Ed.  682 ;  Travelers'  Association  v.  Gilbert,  111  Fed.  269,  49  C  C 
A.  309,  55  L.  R.  A.  538 ;  Youngblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654 ;  Barnes  v.  City  of  Beloit,  19  Wis.  93 ;  Barton  v.  Barbour,  104 
U.  S.  126,  26  L.  Ed.  672 ;  Gormley  v.  Clark,  134  U.  S.  339,  10  Sup.  Ct. 
554,  33  L.  Ed.  909 ;  Scott  v.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712, 
35  L.  Ed.  358;  Hipp  v.  Babin,  19  How.  271,  15  L.  Ed.  633;  Buzzard 
V.  Huston,  119  U.  S.  347,  7  Sup.  Ct.  249,  30  L.  Ed.  451 ;  Tribette  v. 
Illinois  Central  Co.,  70  Miss.  182,  12  South.  32,  19  L.  R.  A.  660,  35 
Am.  St.  Rep.  642 ;  Winslow  v.  Jenness,  64  Mich.  84,  30  N.  W.  905 ; 
Douglass  V.  Boardman,  113  Mich.  618,  71  N.  W.  1100. 

We  do  not  wish  to  base  our  decision  upon  the  proposition  that  com- 
plainants have  an  adequate  remedy  at  law  because  the  cases  pending 
in  the  federal  court  may  be  consolidated  for  the  purpose  of  trial.  Still 
this  may  be  done.  Insurance  Co.  v.  Hillmon,  145  U.  S.  285,  12  Sup.  Ct. 
909,  36  L.  Ed.  706;  section  295,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901, 
p.  176).  There  is  an  allegation  in  the  bill  filed  by  complainants  in 
regard  to  the  presentation  of  proofs  of  loss  by  the  Distilling  Company 
in  which  the  value  of  the  property  destroyed  is  fraudulently  exces- 


mechanics'  ins.  CO.  v.  C.  A.  HOOYBB  DISTILLING  CO.  405 

sive.  This  kind  of  fraud,  if  it  existed,  can  form  no  basis  for  equitable 
jurisdiction,  as  it  has  nothing  to  do  with  the  insurance  contracts  them- 
selves ;  and,  furthermore,  such  a  fraud  is  just  as  easily  disposed  of  in 
an  action  at  law  as  in  an  action  in  equity.  Equitable  Life  Assurance 
Society  of  the  United  States  v.  Brown,  213  U.  S.  25,  29  Sup.  Ct.  404, 
63  L.  Ed.  682. 

We  see  no  error  in  the  ruling  of  the  trial  court  upon  the  demurrer, 
and  its  judgment  is  therefore  affirmed. 

NOTE.— The  following  Is  the  opinion  of  Smith  MePherson,  District  Judge, 
In  the  court  below: 

SMITH  Mcpherson,  District  Judge.  This  case  is  by  a  bill  In  equity  filed 
by  15  fire  insurance  companies  against  the  Hoover  Distilling  Company  of 
Oskaloosa,  Iowa,  and  4  fire  insurance  companies.  The  distilling  company  was 
Insured  against  loss  by  fire  by  the  19  companies,  complainants  and  defendants, 
each  issuing  a  separate  policy,  and  each  policy  providing  for  concurrent  in- 
surance, and  all  but  6  being  for  an  amount  in  excess  of  $2,000.  All  the  policies 
were  of  like  form,  being  the  Iowa  standard  form.  A  recital  in  every  of  the 
policies  contained  this  clause:  **This  company  shall  not  be  liable  under  this 
policy  for  a  greater  proportion  of  any  loss  on  the  described  property  or  for 
loss  by  and  expense  of  removal  from  premises  endangered  by  fire  than  the 
amount  hereby  insured  shall  bear  to  the  whole  amount  of  valid  and  collectible 
Insurance  covering  such  property.** 

May  15,  1908,  while  all  the  policies  were  in  force,  a  fire  occurred,  destroying 
the  whisky  in  barrels  and  in  bond,  being  a  total  loss.  The  companies  do  not 
expressly  admit,  but  impliedly,  certainly  inferentlally,  admit,  a  liability.  Ac- 
tions at  law,  19  in  number,  were  brought  in  the  Mahaska  county  district  court. 
Fifteen  of  the  cases — those  against  complainants  herein — ^were  removed  to  this 
court  by  reason  of  the  amounts  involved  and  diverse  citizenship.  The  4  cases 
against  the  companies  defendants  herein,  either  because  of  the  small  amounts 
Involved  or  by  reason  of  their  being  incorporated  in  Iowa,  were  not  removed, 
and  are  still  pending  in  the  Iowa  state  court.  The  insured  and  the  companies 
have  been  unable  to  agree  as  to  the  value  of  the  loss,  the  difference  being 
many  thousands  of  dollars  between  them ;  this  large  difference  arising  by  rea- 
son of  what  the  distilling  company  had  fixed  for  whiskies  of  certain  age  at  its 
distillery,  and  the  prices  the  insurance  companies  insist  that  such  whiskies  can 
be  bought  for  in  Peoria,  Louisville,  and  other  whisky  markets.  By  reason  of 
the  foregoing,  the  15  companies  have  joined  in  a  bill  to  enjoin  the  maintenance 
of  said  action  at  law  both  in  this  and  the  4  actions  in  the  state  court.  A  re- 
straining order,  as  prayed,  was  Issued  on  an  ex  parte  application,  and  the  case 
set  down  for  hearing  on  the  application  for  a  temporary  writ  of  Injunction; 
and  the  defendant  distilling  company  has  filed  a  demurrer  to  the  bill. 

It  follows,  from  the  foregoing,  that  the  sole  question  is:  Are  the  foregoing 
matters  cognizable  in  equity?  If  the  pleadings  admit  a  liability,  or  on  the 
evidence  a  liability  is  established,  then  the  next  question  is  as  to  the  value  of 
the  loss.  When  that  is  found  by  the  verdict  of  a  jury,  or  by  the  court  if  a 
jury  should  be  waived,  or  by  the  court  or  a  master  If  in  equity,  then  what  is 
to  be  ascertained?  Simply  add  the  sums  for  which  insurance  was  granted  by 
the  19  policies,  and  divide  the  value  of  the  loss  by  the  amount  of  the  insur- 
ance, and  multiply  that  quotient  by  the  sum  named  in  each  policy.  That  re- 
sult would  be  the  liability  of  that  company.  Is  that  an  accounting?  It  seems 
to  me  that  it  is  not.  And  it  seems  to  me  scarcely  possible  that  a  jury  could 
not  readily  and  easily  make  the  computation.  Or,  if  there  should  be  any  ap- 
prehension of  confusion,  the  court  could  easily  submit  special  interrogatories 
to  the  jury,  to  be  answered,  something  like  these:  (1)  What  do  you  find  as  to 
the  value  of  the  loss?  (2)  What  was  the  total  amount  of  insurance  in  force 
at  the  time  of  the  loss?    (3)  What  was  the  amount  of  the  insurance  covered 

by  the  policy  issued  by  the  Company?     (4)  And  a  like  interrogatory 

as  to  every  of  the  other  18  companies. 

Could  not  the  court,  upon  such  special  verdicts,  by  using  a  simple  rule  of 
primary  arithmetic,  render  judgments?    A  bookkeeper  or  skilled  accountant 
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could  render  no  senrlce.  There  are  no  complicated  mutnal  accounts  of  whIcA 
equity  will  take  cognizance.  The  most  that  can  be  said  is  that  the  company 
will  be  entitled  to  a  set-off.  As  to  that  Adams'  E>iuity  (8th  Ed.)  p.  222.  says: 
**But  It  Is  othen^'ise  with  re^)ect  to  mere  matters  of  set-off ;  for  right  of  set- 
off can  be  effectually  tried  at  law,  and  can  only  be  transferred  to  chancery  by 
some  special  equity."  Blackstone  (book  3,  p.  437)  says:  "For  want  of  this 
discovery  at  law,  courts  of  equity  have  acquired  a  concurrent  jurisdiction  with 
•very  other  court  In  all  matters  of  account"  But  here  there  Is  no  matter  for 
discovery.  There  are  no  vouchers  for  examination,  no  balance  to  be  found, 
and  no  account  to  be  stated.  And  see  Story,  Equity,  ||  45(Mt53.  Pomeroy's 
Equity  (volume  3,  i  1421)  states  the  three  tests  with  accuracy:  (1)  Where  each 
party  has  received  and  paid  on  account  of  the  other.  (2)  Where  the  aec-ounts 
are  all  on  one  side,  attended  with  great  complication.  (3)  Where  a  fiduciary 
relation  exists. 

Some  of  the  cases  cited  by  complainants*  counsel  will  be  briefly  noticed.  The 
case  of  Fuller  v.  Insurance  Companies  (C.  C)  36  Fed.  469,  1  L.  R.  A.  801,  was 
one  in  which  there  were  a  number  of  policies,  some  for  Are  insurance  and 
others  for  marine  insurance.  The  insured  asked  to  be  relieved  of  a  multi- 
plicity of  suits,  and  to  have  the  losses  of  the  two  kinds  apportioned  against  the 
various  companies,  and  Judge  Blodgett  held  that  to  make  such  inquiry  was 
within  the  power  of  a  court  of  chancery.  But  that  is  a  different  question  than 
the  one  now  being  considered.  Home  Insurance  Company  v.  Virginia  Com- 
pany (C.  C.)  109  Fed.  681,  affirmed  in  113  Fed.  1,  51  C.  C  A.  21,  is  not  in  point, 
as  will  be  seen  from  a  statement  of  Judge  Slmonton  at  page  688  of  101>  Fed.. 
where  he  says:  **In  order,  therefore,  in  each  case  to  ascertain  the  amount  to 
be  paid  by  each  insurer,  If  liability  exists,  the  policy  must  be  reformed  in  so 
far  as  it  states  the  value  of  the  property  Insured,  and  then  the  proportion 
which  the  amount  or  sum  each  assumed  bears  to  the  entire  insurance  ninst  be 
ascertained."  In  other  words,  because  of  an  alleged  fraud,  the  policy  had 
to  be  reformed  before  making  the  case  like  the  one  at  bar.  Rochester  Co.  v. 
Schmidt  (C.  O.)  125  Fed.  998,  shows  that  there  were  grounds  of  fraud  which 
would  give  jurisdiction  to  a  court  of  equity. 

But  It  Is  said  that  equity  will  prevent  a  multiplicity  of  suits.  But  that 
proposition  is  to  be  invoked  by  an  injured  party.  Here  each  insurance  com- 
imny  can  be  compelled  to  defend  but  once,  and  that  the  Insured  must  bring 
many  actions  Is  of  no  concern  to  any  company  as  an  insurer.  This  bill  of 
complaint,  stripped  of  all  verbiage,  shows  that  the  insured  has  a  contract  of 
Insurance  with  each  company  which,  as  alleged,  has  matured  and  Is  now  a 
naked  money  claim.  No  one  doubts  but  that,  if  there  had  been  but  one  in- 
surer, the  action  necessarily  would  be  one  at  law ;  and  there  being  19  policies. 
issued  by  as  many  companies,  does  not  change  matters  further  than  to  give 
each  company  the  right  of  set-off.  The  following  cases  are  in  point:  Scottish 
Co.  V.  Mohlman  Co.  (C.  C.)  73  Fed.  66;  Thomas  v.  Council  Bluffs  Co.,  92  Fed. 
422,  34  C.  C.  A.  428 ;  Travelers'  Ass'n  v.  Gilbert,  111  Fed.  269.  49  C.  a  A.  301*. 
r>r}  L.  R.  A.  538 :  Trlbette  v.  RaUroad,  70  Miss.  182,  12  South.  32.  19  L.  R.  A. 
600,  35  Am.  St.  Rep.  642. 

It  is  said  that  the  4  cases  still  pending  in  the  state  court  cannot  be  con- 
solidated for  trial  purposes  under  the  Iowa  practice.  Quite  likely  this  is  so, 
unless  consolidated  by  agreement  But  this  court  cannot  enjoin  those  actions, 
for  the  reason  that  they  will  be  attended  with  expense  and  time.  That  is  a 
matter  for  the  state  court  The  15  cases  in  this  court  can  be  consolidated  for 
trial  purposes.  Insurance  Cto.  v.  Hillmon,  145  U.  S.  285,  12  Sup.  Ct  909.  36  I* 
Ed.  706.  It  is  true  that  under  that  decision,  and  in  the  same  case  when  before 
the  Circuit  Court  of  Appeals  for  this  circuit  later  on  (107  Fed-  834,  842,  4« 
C.  C.  A.  668),  each  party  in  each  case  will  be  given  3  challenges,  making  4o 
such  challenges  to  a  side,  or  90  in  all.  But  it  will  not  be  presumed  that  this 
will  be  done,  or  if  it  is  done,  it  can  only  subject  the  court  to  inconvenience,  by 
""^^son  of  which  this  court  cannot  ride  down  the  right  of  trial  by  jury. 

This  court,  sitting  in  equity,  cannot  take  jurisdiction  of  the  subject-matter, 
iiecord  entries  in  harmony  with  the  foregoing  will  be  presented  for  signature. 
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(173  Fed.  241.) 
RIVERSIDE  TRUST  CO.,  Limited,  v.  EAST  RIVERSIDE  WATER  (X). 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  4,  1909.) 

No.  1,707. 

Waters  and  Wateb  Courses  (§  254*) — Contbaots  fob  Sale  of  Water- Con- 

STBUCnON. 

The  owner  of  certain  lands  and  water  rights  constructed  a  canal  to  carry 
the  waters  from  his  land  to  lower  lands,  and  entered  into  contracts  with 
the  owners  of  such  lands  by  which  he  sold  and  conveyed  to  each  a  certain 
quantity  of  water,  measured  at  the  canal.  The  contracts  provided  that  "it 
is  understood  and  agreed  *  *  *  that  water  as  above  stipulated  has  been 
actually  delivered  to  the  vendee,  and  that  said  delivery  and  this  convey- 
ance are  accepted  by  vendee  in  full  satisfaction  of  all  obligations  of  ven- 
dor to  vendee."  All  of  them  also  provided,  in  effect,  that  "vendee  hereby 
covenants  and  agrees  to  bear  his  proportionate  share  of  taxes  and  all  ex- 
penses of  maintaining  and  operating  said  canal  system  and  all  water 
sources  and  water  rights  and  structures  that  may  be  connected  therewith.*' 
Heldf  that  such  contracts  must  be  construed  to  require  the  vendor  to  fur- 
nish continuously  the  stipulated  quantity  of  water,  and  the  covenants  of 
the  vendees  to  bear  a  proportionate  share  of  the  expenses  related  to  the 
expenses  of  delivery  only,  and  did  not  bind  them  to  contribute  to  the  ex- 
pense of  producing  the  water,  or  procuring  additional  sources  of  supply, 
when  by  reason  of  drouth  the  original  supply  became  inadequate  to  fill  the 
contracts. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Out.  Dig.  § 
311 ;  Dec.  Dig.  |  254.  ♦] 

In  Error  to  the  Circuit  Court  vOf  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California. 

Action  by  the  Riverside  Trust  Company,  Limited,  against  the  East 
Riverside  Water  Company.  Judgment  for  defendant  on"  demurrer, 
and  plaintiff  brings  error.     Affirmed. 

The  plaintiff  in  error  filed  a  complaint  containing  31  separate  counts  on  an 
equal  number  of  separate  contracts  to  recover  certain  expenses  incurred  by  it 
in  furnishing  water  to  the  defendant  In  error.  To  review  the  judgment  of  the 
ooart  below,  sustaining  a  demurrer  to  the  complaint  and  each  count  thereof 
for  want  of  facts  sufficient  to  constitute  a  cause  of  action,  the  present  writ  of 
error  was  sued  out  The  plaintiff  in  error,  which  will  be  designated  the  plain- 
tiff in  this  opinion,  is  the  successor  in  interest  of  one  Matthew  Gage,  who,  be- 
tween the  years  1884  and  1890,  executed  the  31  several  contracts  which  are  the 
subject  of  the  action.  Gage  was  the  owner  of  certain  lands  and  water  rights, 
and  before  the  contracts  were  made  was  engaged  in  constructing  a  canal  to 
carry  the  waters  from  the  lands  which  he  owned  to  lower  lands,  to  the  owners 
of  which  he  desired  to  seU  water  rights,  together  with  easements  in  the  canal 
for  the  delivery  of  the  water.  On  March  11,  1890,  he  conveyed  the  canal  and 
the  sources  of  the  water  to  the  plaintiff,  and  the  plaintiff  took  the  same,  subject 
to  the  terms  and  conditions  of  the  said  contracts,  and  assumed  and  agreed  to 
perform  Gage*s  obligations  therein  expressed.  Prior  to  January  1,  1890,  the 
defendant  in  error,  herein  to  be  designated  the  defendant,  succeeded  to  all  the 
rights  so  granted  by  Gage  in  the  contracts  al>ove  referred  to.  The  complaint 
alleges  that  prior  to  January  1,  1900,  the  water  was  derived  from  the  sources 
referred  to  In  the  Gage  contracts,  and  was  supplied  thereunder  from  living 
and  running  water  In  a  stream  and  from  flowing  artesian  wells,  but  that  there- 
after, and  from  that  date  to  the  commencement  of  the  action,  by  reason  of 
the  exfireme,  unusual,  and  extraordinarily  dry  seasons  and  lack  of  rainfall, 
and  from  climatic  and  natural  causes,  and  without  fault  on  the  plaintiff's  part. 
it  was  scarce,  low,  depleted,  and  insufficient,  and  much  less  than  the  usual  and 
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ordinary  supply,  and  much  less  than  at  the  times  of  the  execution  of  the  re- 
spective  contracts,  and  that  many  of  the  flowing  artesian  wells  ceased  to  flow, 
and  that  all  the  artesian  wells,  by  reason  of  such  conditions,  became  vastly 
depleted,  and  a  water  famine  was  Imminent;  that  it  became  necessary,  in 
order  to  overcome  the  effect  of  said  dry  seasons  and  lack  of  rainfall,  to  con- 
struct, bore,  and  establish  other  and  additional  artesian  and  other  wells  to  get 
water  into  said  canal  system  and  supply,  and  it  became  necessary  to  purchase, 
construct,  install,  operate,  and  maintain  pumping  plants  to  secure  and  raise 
water  from  wells  which  had  ceased  to  flow  and  did  not  flow  to  the  surface.  It 
is  for  the  amount  of  such  expenditures,  made  for  the  purchase  and  installing 
of  pumping  plants  and  the  operation  and  maintenance  of  the  same,  that  the 
action  was  brought ;  the  plaintifT  demanding  of  the  defendant  its  proportion  of 
such  expenses,  which  proportion  the  defendant  had  refused  to  pay. 

The  contracts  are  made  exhibits  to  the  complaint  In  those  contracts  the 
obligations  of  the  parties  of  the  second  part  are  not  expressed  in  uniform 
terms.  In  the  first  three.  Gage  agreed  to  construct  a  canal  for  irrigation  and 
domestic  use  from  a  point  on  the  Arroyo  Tequesquite  to  the  west  boundary  of 
Carit's  land  according  to  a  designated  survey,  or  to  any  other  point  where  the 
party  of  the  first  part  shall  obtain  a  permanent  and  sufScient  supply  of  water, 
and  deliver  the  same  to  the  party  of  the  second  part  at  the  canal  upon  the 
basis  of  one  inch  to  five  acres  of  land,  to  be  measured  under  a  four-inch  pres- 
sure. The  party  of  the  second  part  agreed  to  pay  a  certain  sum  in  gross  there- 
for, and  further  covenanted  as  follows:  "Upon  completl(m  of  the  canal,  the 
repairs  and  all  expenses  shall  be  done  by  parties  owning  the  land,  with  the 
right  of  water  from  the  canal  in  proportion  as  hereinbefore  mentioned,  from 
the  date  that  water  is  ready  to  be  delivered  from  said  canal  by  party  of  the 
first  part" 

The  fourth  contract  in  point  of  time,  and  the  one  which  provides  for  the 
greatest  supply  of  water,  was  that  which  was  made  between  Gage  and  the 
Iowa  Land  &  Improvement  Company  on  August  27,  1885.  This  agreement 
binds  Gage  to  construct  a  canal  for  irrigation,  **sald  canal  to  be  supplied  with 
water  from  the  springs  and  water  rights  and  from  the  flow  of  artesian  wells 
bored  and  to  be  bored"  on  certain  designated  premises,  and  binds  him  to  de- 
liver water  .to  the  party  of  the  second  part,  measured  at  the  canal  under  a 
4-inch  pressure,  the  canal  to  be  of  sufilcient  capacity  to  carry  at  least  500 
inches  of  water.  It  provides  that  the  canal  may  be  enlarged  by  Gage  at  any 
time  within  five  years  for  the  purpose  of  conveying  addltionid  water;  that 
within  two  years  from  August  1,  1886,  the  canal  shall  be  cemented  on  the 
bottom  and  sides  at  Gage*s  expense ;  that  all  distributing  ditches  required  for 
irrigating  its  own  lands  shall  be  built  by  the  party  of  the  second  part.  The 
party  of  the  second  part  agreed,  upon  the  delivery  by  Gage  of  335  inches  of 
water,  measured  August  1,  1886,  at  the  canal,  under  a  4-inch  pressure,  for  the 
use  of  its  lands,  to  pay  therefor  the  sum  of  $167,500,  of  which  $87,500  was  ac- 
knowledged to  have  been  paid,  and  the  remainder  was  to  be  paid  upon  the 
completion  of  the  canal  to  the  south  line  of  section  5,  and  the  delivery  of  the 
335  inches  of  water  under  a  4-lnch  pressure  thereof,  "together  with  a  good 
title,  free  from  all  incumbrance,  to  said  water,  water  courses,  artesian  wells, 
springs,  and  water  rights" ;  and  it  was  provided  that  the  canal  should  be  held 
in  ownership  by  the  party  of  the  second  part  in  proportion  as  the  number  of 
inches  owned  by  it  bears  to  the  total  number  of  inches  which  should  be  de- 
livered from  said  canal  when  the  final  developments  of  water  should  have 
been  made  by  Gage.  It  was  distinctly  understood  that  the  party  of  the  first 
part  reserved  the  right  to  develop  and  procure  water  in  addition  to  the  335 
inches  aforesaid  by  means  of  artesian  wells  and  otherwise,  and  to  convey  the 
same  in  said  canal  for  the  use  of  his  own  and  other  lands.  The  obligation  of 
the  party  of  the  second  part  as  to  the  payment  of  expenses  is  as  follows: 
"From  the  time  of  delivery  of  said  water  by  party  of  the  second  part,  it  shall 
bear  its  proportionate  share  of  the  running  expenses  of  said  canal,  but  not  for 
enlarging  or  cementing  thereof."  On  November  10,  1886,  Gage  executed  a  deed 
to  the  defendant,  which  had  become  the  successor  in  Interest  of  the  Iowa  Land 
&  Improvement  Company,  conveying  a  water  right  In  the  Gage  canal  system 
in  accordance  with  the  terms  of  the  contract.  In  the  deed  it  was  recited  as 
follows:     "Vendee  hereby  covenants  and  agrees  to  bear  his  proportionate 
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share  of  taxes  and  all  expenses  of  maintaining  and  operating  said  canal  sys- 
tem»  and  all  water  sources  and  water  rights  and  structures  that  may  be  con- 
nected therewith,  and  to  pay  the  same  monthly  or  whenever  the  same  shall  be 
demanded." 

The  other  contracts  were  substantially  the  same  as  the  contract  with  the 
Iowa  Land  &  Improvement  Company,  excepting  that  13  thereof  were  made  for 
the  supply  of  water  in  small  quantities,  ranging  from  four-tenths  of  an  inch 
to  18  Inches,  aggregating  94.2  inches,  and  bearing  dates  between  November  10, 
1886,  and  March  5,  1888,  in  which  contracts  the  obligation  of  the  parties  of 
the  second  part  to  pay  expenses  is  thus  expressed:  "Vendee  hereby  covenants 
and  agrees  to  bear  his  proportionate  share  of  taxes  and  all  expenses  of  main- 
taining and  operating  said  canal  system,  and  all  water  sources  and  water  rights 
and  structures  that  may  be  connected  therewith" — and  all  of  them  contained 
the  following  provision:  "It  is  understood  and  agreed,  and  said  understanding 
and  agreement  are  indicated  by  the  acceptance  of  this  conveyance,  that  water 
as  above  stipulated  has  been  actually  delivered  to  vendee,  and  that  said  de- 
livery and  this  conveyance  are  accepted  by  vendee  in  full  satisfaction  of  all 
obligations  of  vendor  to  vendee,  his  heirs  and  assigns.' 


)f 


John  G.  North  and  William  J.  Hunsaker,  for  plaintiff  in  error. 
Collier  &  Carnahan,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
allegations  of  the  complaint  must  be  construed,  and  the  rights  of  the 
parties  as  to  the  subject-matter  of  the  action  must  be  determined,  in 
the  light  of  the  contracts  which  were  made  between  Gage  and  the  re- 
spective parties  of  the  second  part  thereto.  The  covenants  upon  the 
part  of  the  parties  of  the  second  part  in  the  13  contracts  last  referred 
to  in  the  foregoing  statement,  standing  by  themselves,  and  unaffected 
by  the  other  provisions  of  the  instruments  in  which  they  are  contained, 
might  be  said  to  be  sufficiently  broad  and  inclusive  to  sustain  the  plain- 
tiff's causes  of  action  thereon.  But,  in  determining  their  force  and  ef- 
fect, we  must  not  ignore  the  circumstances  under  which  the  contracts 
were  entered  into,  and  especially  the  subject  of  the  grants  and  the 
covenants  on  the  part  of  the  grantor.  Running  all  through  these  and 
all  the  contracts,  and  controlling  the  construction  of  the  grantee's 
covenants,  is  the  fact  that  there  is  in  each  a  conveyance  by  the  grantor 
of  a  certain  designated  supply  of  water,  and  there  is  an  acknowledg- 
ment by  the  grantee,  indicated  by  his  acceptance  of  the  conveyance, 
that  the  water  as  stipulated  therein  had  been  actually  delivered  to  him, 
and  that  such  delivery  and  the  conveyance  are  accepted  by  him  in  full 
satisfaction  of  all  obligations  of  the  grantor  to  him,  his  heirs  and  as- 
signs. This  indicates  that  the  grantor  had  covenanted  to  deliver  con- 
tinuously to  the  grantee  the  quantity  of  water  so  granted,  and  the 
covenants  so  made  by  the  grantee  to  pay  a  proportionate  share  of  the 
expenses  must  be  deemed  to  be  covenants  to  pay  a  share  of  the  expenses 
of  the  delivery  only  of  that  which  had  been  granted,  the  actual  delivery 
of  which  the  grantee  had  acknowledged,  and  not  a  covenant  to  contrib- 
ute to  the  expenses  of  producing  that  which  the  grantor  had  granted. 

This  construction  of  the  covenants  of  the  grantees  is  even  more 
clearly  indicated  in  the  other  contracts  and  conveyances  between  Gage 
and  the  predecessors  in  interest  of  the  defendant.    It  was  therein  mu- 
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tually  agreed  that  Gage  should  construct  a  canal,  for  the  purpose  of 
irrigation,  from  a  designated  point  or  from  any  other  point  where  he 
might  obtain  "a  permanent  and  sufficient  supply  of  water";  that  the 
canal  was  to  be  supplied  with  water  from  the  springs  and  water  rights 
and  from  the  flow  of  artesian  wells  bored  and  to  be  bored  on  certain 
described  lands  belonging  to  Gage ;  and  that  he  was  to  deliver  to  the 
grantor  in  each  case  a  specified  quantity  of  water,  measured  at  the 
canal.  The  consideration  in  each  instance  was  to  be  paid  upon  the  de- 
livery of  the  water,  and  was  to  be  a  sum  in  gross  in  full  payment  for 
a  perpetual  supply  thereof.  In  brief,  the  terms  of  the  contracts  im- 
port that  upon  Gage  rested  the  burden  of  producing  the  water  and  caus- 
ing the  same  to  flow  upon  the  surface,  thence  to  be  turned  into  a 
canal  and  delivered  continuously  and  permanently,  and  that  upon  the 
vendees  rested  the  burden  of  continuously  contributing  to  the  ex- 
penses of  maintaining  the  canal  and  the  branches  thereof,  and  whatev- 
er other  structure  might  be  necessary  to  conduct  to  their  lands  the  flow 
of  water  which  was  to  be  produced  by  Gage  as  a  permanent  supply 
from  his  springs  and  water  rights  and  the  flow  of  artesian  wells  bored 
or  to  be  bored  by  him,  and  that  they  did  not  promise  to  contribute  to 
the  expense  of  boring  other  wells,  or  of  supplying  and  operating  pumps 
to  develop  new  supplies  of  water,  or  to  the  expense  of  bringing  such 
waters  to  the  surface.  The  sources  of  water  referred  to  in  the  con- 
tracts were  evidently,  at  the  time  when  the  contracts  were  made, 
deemed  sufficient  to  supply  all  the  water  which  was  to  be  delivered, 
and  the  installation  of  pumping  plants  was  not  in  the  contemplation 
of  the  contracting  parties.  The  intervention  of  unusual  droughts  there- 
after cannot  be  held  to  have  imposed  any  additional  obligation  on  the 
defendant,  nor  to  have  relieved  the  plaintiff  from  its  obligation  to  sup- 
ply the  water  which  was  to  be  furnished  under  the  terms  of  the  con- 
tracts.   We  think  the  demurrer  was  properly  sustained: 

It  is  contended  that  the  court  below  erred  in  striking  out  a  certain 
amendment  to  the  complaint,  which  was  inserted  for  the  purpose  of 
explaining  the  meaning  of  the  parties  to  the  contracts  in  the  use  of 
the  terms  "delivered  at  the  canal''  and  "measured  at  the  canal."  By  the 
amendment  it  was  alleged  that  these  terms  did  not  mean,  and  were  not 
intended  by  the  parties  to  mean,  that  the  water  was  to  be  delivered 
into  the  canal  free  of  all  expense  required  to  maintain  the  flow  there- 
of, but  that  the  intention  of  the  parties  was  that  the  water  was  to  be 
delivered  at  the  canal  end  of  the  lateral  ditches  or  pipes,  and  that  the 
purpose  of  the  provision  for  the  delivery  at  the  canal  was  to  relieve  the 
owners  of  the  canal  of  the  expense  of  maintaining  such  laterals  and 
that  at  all  times  the  parties  to  the  contracts  and  their  successors  in 
interest  have  interpreted  and  construed  said  contracts  as  so  alleged, 
and  have  measured  the  water  at  the  canal  end  of  said  laterals,  and  that 
the  defendant  and  its  predecessors  in  interest  have  paid  their  propor- 
tion of  the  expense  incurred  in  maintaining  the  flow  of  water  in  said 
canal,  including  the  cost  of  conveying  it  from  the  various  wells  near 
the  head  of  the  canal,  and  including  the  cost  of  diverting  the  flow  of 
the  Santa  Ana  river  and  conducting  the  same  into  the  canal.  We  are 
unable  to  see  how  the  matter  so  alleged  could  throw  any  light  upon 
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the  question  whether  the  defendant  in  this  action  should  be  adjudged 
to  pay  any  part  of  the  expense  of  purchasing,  installing,  maintaining, 
and  operating  pumps  and  pumping  plants.  In  any  view  of  it,  it  is  but 
an  attempt  to  plead  legal  conclusions,  and  there  was  no  error  in  strik- 
ing it  from  the  complaint. 
The  judgment  is  affirmed. 


(173  Fed.  245.) 

GRIFFIN  WHEEL  CO.  v.  SMITH. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit    October  4,  1909.) 

No.  1,689. 

1.  Masteb  and  Servant  (§  270*) — Master's  Liability  fob  Injury  to  Serv- 

ant—Evidence. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
injury  resulting  from  the  falling  of  a  drawbridge,  the  construction  of 
which  was  alleged  to  be  defective  and  dangerous,  it  was  not  error  to 
permit  a  workman,  who  assisted  in  building  the  bridge,  and  who  testified 
that  he  told  defendant's  foreman  In  charge  that  the  mode  of  construction 
was  improper  and  dangerous,  to  state  his  reasons,  by  pointing  out  the  de- 
fects, where  such  testimony  was  limited  by  the  court  to  the  purpose  of 
showing  that  knowledge  of  the  defective  construction  was  brought  home 
to  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  C!ent  Dig.  f  923 ; 
Dec.  Dig.  §  270.*] 

2.  Witnesses  (|  380*) — Right  to  Impeach  One's  Own  Witness— Surprise  of 

Party— Use  of  Prior  Statement  of  Witness. 

Where  a  party  has  been  surprised  by  the  testimony  of  his  own  witness, 
he  may,  In  the  discretion  of  the  court,  be  allowed  to  offer  evidence  to 
show  that  prior  to  the  trial  the  witness  made  a  contradictory  statement, 
not  for  the  purpose  of  impeaching  the  general  character  of  the  witness, 
but  for  the  protection  of  the  party  calling  him;  but  where  the  previous 
statement  is  in  writing,  and  the  party  has  been  permitted  to  call  the  at- 
tention of  the  witness  to  the  parts  which  contradict  his  testimony,  it  is 
not  an  abuse  of  discretion  to  exclude  the  entire  statement,  when  offered 
in  evidence  for  impeaching  purposes. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §§  1214,  1219; 
Dec.  Dig.  §  380.*] 

3.  Triax  <§  260*) — Instructions— Requests— Instructions  Ai^ready  Given. 

The  refusal  of  an  instruction  as  to  the  assumption  of  risk,  requested 
by  defendant  in  an  action  by  a  servant  for  a  personal  injury,  held  not 
error,  in  view  of  the  charge  given,  which  sufficiently  covered  the  subject 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  |  657;  Dec.  Dig.  § 
260.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  John  Smith  against  the  Griffin  Wheel  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

The  complaint  of  the  defendant  in  error  in  the  action  which  he  brought 
against  the  plaintiff  in  error  alleged  that  on  and  prior  to  July  18,  1907,  the 
'former  was  employed  as  a  common  laborer  by  the  plaintifT  in  error  at  its 
foundry  and  machine  plant,  his  duties,  among  other  things,  being  to  load  and 
push  slag  cars  over  a  narrow-gauge  railroad  from  the  foundry  out  to  the 
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dump ;  that  the  said  railroad  was  Intersected  by  a  drawbridge,  orer  which  was 
laid  the  rails  of  the  road;  that  the  drawbridge  was  raised  and  lowered  by 
means  of  a  crank,  which,  when  turned,  revolved  a  sprocket  wheel,  aroond 
which  ran  a  double  belt  chain,  which  chain,  in  turning,  revolved  another 
sprocket  wheel  attached  to  an  iron  bar  at  the  upper  end  of  the  chain,  causing 
the  iron  bar  to  revolve  and  wind  up  a  rope,  one  end  of  which  was  attached 
to  the  bar,  and  the  other  end  to  the  outer  end  of  the  bridge  by  means  of  an 
open  hook ;  that  the  drawbridge,  when  raised,  remained  in  a  vertical  position, 
and  was  held  there  by  means  of  the  said  open  hook  attached  to  the  end  of  the 
rope ;  that  the  said  structure  and  the  appliances  for  raising  and  lowering  the 
same  had  been  constructed  in  a  negligent,  dangerous,  and  defective  manner* 
in  that  no  ratchet  or  other  contrivance  had  been  furnished  or  attached  to  the 
crank,  so  as  to  prevent  the  crank  from  running  back  by  reason  of  the  weight  of 
the  drawbridge  when  the  same  was  being  raised  or  lowered,  or  in  an  upright 
I)osItion,  and  that  the  rope  was  allowed  to  run  out  and  permit  the  drawbridge 
to  fall  from  an  upright  position  without  warning;  that  the  hook  at  the  end 
of  the  rope  was  a  defective  and  improper  hook,  for  the  reason  that  it  was  an 
open  hook;  that  the  construction  of  the  said  structure  and  Its  appurtenances- 
was  defective  and  dangerous  for  the  further  reason  that  "absolutely  no  safe- 
guard or  contrivance  had  been  provided  on  such  structure  to  prevent  said 
drawbridge  from  falling  backwards  when  In  an  upright  position."  The  com- 
plaint alleged,  further,  that  the  defective  and  dangerous  condition  of  the 
structure  and  its  appurtenances  had  existed  for  a  long  time  prior  to  the  acci- 
dent complained  of,  as  was  well  known  to  the  plaintifT  in  error,  but  that  said 
defective  and  dangerous  condition  was  not  known  to  the  defendant  in  error, 
and  that  the  plaintiff  in  error,  though  well  knowing  said  defective  and  danger- 
ous condition,  willfully  and  negligently  and  wantonly  allowed  and  permitted 
it  to  remain,  and  to  be  used  and  operated,  in  such  unsafe  and  defective  con- 
dition, and  negligently  and  wantonly  failed  to  warn  the  defendant  in  error  of 
such  defective  and  dangerous  condition.  There  was  evidence  upon  the  trial 
that  the  defendant  in  error  had  no  knowledge  or  information  of  the  danger  of 
the  use  of  the  drawbridge  or  of  its  defective  construction;  that  at  the  time 
of  the  accident  he  was  using  and  operating  said  drawbridge  in  the  manner  in 
which  he  had  been  instructed  to  use  it  by  the  foreman  of  the  plaintiff  in  er- 
ror ;  that  on  July  18,  1907,  while  he  was  discharging  his  duties  In  the  foundry, 
he  was  directed  by  the  foreman  to  lower  the  drawbridge  and  then  haul  out 
slag;  that  the  bridge  was  then  approximately  upright,  leaning  a  little  back- 
wards, and  resting  upon  a  wooden  crossplece  fastened  by  short  nails  to  up- 
rights on  either  side ;  that  the  defendant  in  error  went  behind  the  drawbridge, 
and  pushed  the  same  out,  and  manipulated  the  crank  thereof  in  the  manner  in 
which  he  had  been  directed  so  to  do  by  the  foreman ;  that  upon  his  pushing^ 
the  drawbridge  to  a  perpendicular  position  and  placing  his  fingers  upon  the 
crank,  the  open  hook  fell  out  of  the  ring  without  his  knowledge,  and  the  draw- 
bridge, weighing  between  500  and  600  pounds,  fell  backwards,  broke  away  the 
said  crossplece,  and  fell  upon  him,  crushing  him  to  the  ground  and  infllctlng- 
upon  him  serious  injuries ;  that  the  bridge  was  constructed  under  the  direction 
of  the  said  foreman,  and  at  the  time  of  its  erection  one  Furrer,  a  carpenter 
working  thereon,  notified  the  foreman  that  it  was  being  constructed  in  a 
dangerous  manner,  that  it  was  unsafe  because  it  played  below  the  shaft  when 
upright,  and  because  the  hook,  being  an  open  one,  was  unsafe,  for  the  reason 
that  it  might  slip  out  of  the  ring.  There  was  testimony  that  the  blacksmith 
who  had  made  the  hook  had  notified  the  foreman  that  an  open  hook  was  dan- 
gerous to  use  upon  the  structure,  as  it  was  likely  to  come  out  of  the  ring  and 
permit  the  drawbridge  to  fall.  The  testimony  of  these  two  witnesses  was 
permitted  by  the  court  for  the  purpose  of  showing  knowledge  of  the  defects 
on  the  part  of  the  plaintiff  in  error.  There  was  testimony  that,  as  the  bridge 
was  first  constructed,  two  men  were  required  to  raise  it,  but  that  be- 
fore the  accident  It  was  refitted  with  different  sprocket  wheels,  so  that  one 
man  could  operate  It.  The  Jury  returned  a  verdict  for  the  defendant  in  error 
in  the  sum  of  $10,000,  for  which  judgment  was  rendered. 

Bamford  A.  Robb  and  Hudson  &  Holt,  for  plaintiff  in  error. 
Flaskett  &  McMenamin,  for  defendant  in  error. 


GRIFFIN   WHEEL  CO.  Y.  SMITH.  413 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
assigned  as  error  that  the  court  admitted  in  evidence  the  testimony  of 
Furrer,  the  carpenter,  as  to  the  reason  why  he  told  the  foreman  that 
the  bridge  was  dangerous  at  the  time  when  it  was  being  constructed. 
To  that  question  he  answered : 

**Becaus6  when  the  bridge  was  up,  when  she  got  loose  out  of  that  hook, 
there  was  nothing — If  it  come  unhooked,  there  was  nothing — to  hold  it  from 
falling  either  way ;  and,  second,  I  didn't  see  any  appliance  or  dog  or  ratchet 
on  the  cogwheel." 

It  was  proper  to  permit  the  witness  to  testify  that  he  warned  the 
foreman  of  the  plaintiff  in  error,  at  the  time  of  constructing  the  bridge, 
that  the  bridge  and  its  appliances  as  constructed  were  dangerous. 
But  it  is  urged  that  it  was  error  to  permit  him  to  testify  as  an  expert 
as  to  the  reasons  why  he  considered  it  dangerous.  The  court,  however, 
was  careful  to  rule  that  the  testimony  was  admitted  only  for  the  pur- 
pose of  bringing  home  to  the  company  knowledge  of  the  defective  con- 
struction of  the  drawbridge  and  its  appliances,  and  for  the  purpose 
of  presenting  to  the  jury  the  question  whether  or  not  the  plaintiff  in 
-error  used  such  care  as  is  ordinarily  used  by  reasonably  prudent  per- 
sons under  like  circumstances;  and  in  instructing  the  jury  the  court 
said  of  this  testimony : 

"It  was  not  admitted  as  having  any  tendency  to  establish  that  the  structure 
or  appliances  were  not  sufficient  or  properly  made,  for  that  is  a  question  to 
be  decided  by  you.  It  was  admitted  solely  for  the  purpose  of  bringing  home 
to  the  defendant  Imowledge  of  the  condition  of  insufficiency,  if  it  was  in- 
sufficient" 

As  safeguarded  by  the  ruling  of  the  court,  and  the  instruction  to  the 
jury,  we  cannot  see  that  there  was  error  in  admitting  the  testimony. 
The  witness  having  detailed  fully  the  facts  as  to  the  nature  of  the  con- 
struction and  its  defects  as  he  saw  them  and  the  warning  which  he  gave 
to  the  foreman,  it  was  not  improper  to  permit  him  to  state  the  reason 
why  he  considered  them  dangerous.  It  was  but  another  way  of  point- 
ing out  the  defects  which  he  observed  in  the  structure,  and  to  which  he 
directed  the  attention  of  the  plaintiff  in  error. 

It  is  earnestly  contended  that  the  court  erred  in  excluding  from  the 
evidence  a  certain  written  statement  purporting  to  have  been  made 
by  Walter  Grunnert,  a  witness  for  the  plaintiff  in  error.  The  state- 
ment was  dated  about  four  months  after  the  date  of  the  accident,  and 
seven  months  before  the  trial.  It  consisted  of  several  detached  sheets 
of  typewritten  paper,  the  last  of  which  only  was  signed  by  the  witness. 
The  witness  identified  the  last  sheet  of  the  statement,  but,  on  reading 
the  other  pages,  testified  that  he  could  not  say  that  it  was  an  exact  copy 
of  what  he  had  signed.  He  was  interrogated  as  to  the  several  dis- 
tinct portions  of  the  statements  which  were  claimed  to  be  contradictory 
of  his  testimony,  and  was  asked  whether  or  not  he  had  so  stated.  He 
made  no  denial  of  having  made  any  of  the  said  statements  so  attributed 
to  him.  Some  of  them  he  admitted  that  he  had  made.  As  to  one  of 
them,  he  testified  that  he  did  not  remember  that  he  had  made  it,  but 
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by  the  following  statement:  "We  are  prepared  to  meet  these  terms  with 
Mr.  Brader,  so  that  you  will  be  perfectly  safe  In  shipping  him  this  ma- 
terial." To  this  plaintiff  replied  as  follows:  'Tour  communication  of  the 
7th  Instant,  guaranteeing  the  account  of  P.  H.  Brader  for  the  material 
which  we  are  to  ship  him  for  the  new  Hotel  Havre,  and  stating  terms  of 
payment  on  same,  received.  The  same  is  satisfactory  to  us."  To  this 
letter  defendants  made  no  reply.  Held  that,  in  an  action  against  defend- 
ants as  guarantors  of  the  account,  the  complaint  properly  alleged  that  de- 
fendants Intended  their  letter  as  an  offer  to  guarantee  the  account,  and 
confirmed  the  same  by  their  failure  to  reply  to  plaintiff's  letter  accepting 
the  same  as  a  guaranty,  and  that  with  such  allegations  the  complaint  stat- 
ed a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  |  99;  Dec  Dig. 
|85.*1 

2.  Estoppel  (§  107*)—EQurrABLB  Estoppel— Pleaduto  as  Element  of  Cause 
OF  Action  at  Law. 

The  doctrine  of  estoppel  in  pais,  while  of  equitable  origin,  Is  by  the 
modem  practice  generally  applied  in  actions  at  law,  and  facts  constitu- 
ting such  an  estoppel  against  a  defendant  may  properly  be  pleaded  in  a 
complaint 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  |  297;  Dec.  Dig.  § 
107.»1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

This  was  a  suit  brought  by  the  plaintiff  in  error  for  the  purpose  of  recover- 
ing judgment  upon  an  alleged  guaranty  by  defendants  in  error  of  an  account 
of  one  P.  H.  Brader  for  goods,  wares,  and  merchandise  purchased  by  him 
from  the  plaintiff  In  error  in  November,  1904,  for  the  purpose  of  furnishing 
the  labor  and  materials  for  the  installment  of  a  heating  plant  and  necessary 
plumbing  and  other  pipe-fitting  for  the  Havre  Hotel  at  Havre,  Mont  Plain- 
tiff's original  complaint  filed  May  8,  1907,  was  superseded  by  an  amended 
complaint  filed  August  12,  1907.  To  this  amended  complaint  defendants  de- 
murred generally.  The  court  overruled  the  demurrer,  and  by  leave  of  court 
defendants  filed  a  special  demurrer  on  the  ground  of  ambiguity  and  uncertain- 
ty. Upon  the  argument  of  the  demurrer,  plaintiff  obtained  leave  of  court  to 
file  a  second  amended  complaint,  which  was  filed  November  15,  1907.  This 
second  amended  complaint  set  forth  in  hsec  verba  a  letter  written  by  the  de- 
fendants and  plaintiff's  reply  thereto,  alleged  as  constituting  defendants' 
guaranty  and  plaintiff's  acceptance.  These  letters  appear  hereafter  in  stating 
the  material  allegations  of  the  third  amended  complaint  In  other  respects 
the  second  amended  complaint  was  substantially  identical  with  the  first  amend- 
ed complaint.  To  this  second  amended  complaint  a  general  demurrer  was  In- 
terposed, which  was  sustained  by  the  court  Thereupon  plaintiff,  on  Decem- 
ber 18,  1907,  filed  its  third  amended  complaint  which  was  In  legal  effect  iden- 
tical with  the  second  amended  complaint  with  the  addition  of  four  new  para- 
graphs relating  to  an  alleged  ambiguity  in  defendants'  letter.  The  complaint 
charged  that  the  defendants  caused  the  ambiguity  to  exist,  alleged  the  inter- 
pretation placed  upon  the  letter  by  plaintiff,  and  charged  that  the  defendants 
led  plaintiff  to  believe  that  defendants'  letter  was  an  offer  to  guarantee  the 
account  of  P.  H.  Brader.  Defendants  moved  to  strike  out  these  four  para- 
graphs as  being  irrelevant,  immaterial,  and  redundant  and  the  court  sustained 
the  motion.  By  this  motion  the  third  amended  complaint  was  left  identical 
in  legal  effect  with  the  second  amended  complaint  to  which  the  court  had  sus- 
tained a  general  demurrer.  Defendants  did  not  plead  to  this  third  amended 
complaint,  whereupon  plaintiff  entered  a  default  and  procured  Judgment  there- 
on from  Judge  Dietrich,  who  at  that  time  was  occupying  the  bench  in  the  ab- 
sence of  Judge  Hunt,  the  resident  judge  of  the  district. 

Immediately  after  the  entry  of  this  Judgment  defendants  moved  to  vacate 
the  same  on  the  ground  that  the  third  amended  complaint  did  not  state  facts 
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sufficient  to  constitute  a  cause  of  action  and  tlierefore  did  not  support  the 
Judgment;  that  the  third  amended  complaint  was  identical  with  the  second 
amended  complaint,  to  which  a  general  demurrer  had  been  sustained ;  that  the 
order  of  the  court  sustaining  the  demurrer  to  the  second  amended  complaint 
became  and  was  res  Judicata  and  the  law  of  the  case  between  the  parties  until 
reversed  or  set  aside;  that  defendants  had  made  a  motion  to  strike  out  cer- 
tain  portions  of  the  third  amended  complaint ;  that  the  court  had  ordered  a 
stay  of  proceedings  until  such  motion  could  be  heard;  that  the  time  for  an- 
swering or  pleading  to  the  third  amended  complaint  was  suspended  during  the 
pendency  of  said  motion ;  that  neither  the  defendants  nor  their  attorneys  had 
received  any  notice  that  such  motion  had  been  decided,  and  therefore  the  de- 
fault Judgment  was  entered  prematurely;  and  that  the  Judgment  was  of  no 
force  or  effect  This  motion  was  sustained,  and  the  Judgment  was  vacated  on 
the  ground  that  it  had  been  entered  by  inadvertence  of  the  court  Subsequent- 
ly, upon  application  of  plaintiff,  the  clerk  of  the  court  again  entered  a  Judg- 
ment by  default  Defendants  immediately  nK>ved  to  set  aside  this  second 
Judgment  on  the  ground  stated  in  the  motion  to  set  aside  the  first  Judgment, 
and  a  further  ground  that  the  former  Judgment,  based  on  the  same  default 
and  complaint,  had  been  vacated  and  set  aside.  Upon  the  argument  the  court 
sustained  the  motion  and  set  aside  the  second  Judgment  Plaintiff  thereupon 
made  two  motions,  namely:  (1)  To  vacate  the  order  setting  aside  the  last- 
mentioned  Judgment;  and  (2)  to  enter  a  Judgment  on  defendants*  default 
The  court  overruled  both  of  these  motions,  and  ordered  that  the  default  of  the 
defendants  for  lack  of  answer  or  demurrer  to  the  third  amended  complaint 
be  set  aside,  and  granted  defendants  ten  days  from  the  date  of  the  order  in 
which  to  plead  to  the  third  amended  complaint  Defendants  thereupon  filed 
a  general  demurrer  to  this  third  amended  complaint  which  was  sustained,  and, 
plaintiff  refusing  to  plead  further.  Judgment  was  entered  in  favor  of  defend- 
ants, without  the  right  given  to  plaintiff  to  plead  further. 

The  material  allegations  of  the  third  amended  complaint,  as  it  stood  when 
the  court  sustained  defendants'  demurrer  and  entered  the  Judgment  against 
which  the  present  writ  of  error  is  prosecuted,  are  substantially  as  follows: 

That  in  the  fall  of  1904,  and  prior  to  November  7th  of  that  year,  defendant 
Havre  Hotel  Company  entered  into  a  contract  with  one  P.  H.  Brader,  by  the 
terms  of  which  Brader  was  to  furnish  the  labor  and  materials  for  the  install- 
ment of  a  heating  plant  and  necessary  plumbing  and  other  pipe-fitting  in  a 
building  known  as  the  "Havre  Hotel,**  then  In  course  of  construction  at  Havre, 
l^lont ;  the  price  of  such  labor  and  materials,  as  agreed  upon  in  ^aid  contract 
being  about  $5,700.  That  shortly  after  entering  into  this  contract  Brader 
placed  an  order  with  the  plaintiff  at  Minneapolis,  Minn.,  for  the  necessary  ma- 
terials, supplies,  and  fixtures  to  be  used  by  him  ]ji  completing  his  \  contract 
with  the  Havre  Hotel  Ck>mpany.  That  on  November  7,  1904,  defendants,  for  a 
valuable  consideration,  made,  executed,  and  delivered  to  plaintiff  a  writing  of- 
fering or  proposing  to  guarantee  the  payment  by  Brader  for  the  materials  or- 
dered of  plaintiff  by  said  Brader,  which  writing  was  as  follows: 

"Havre,  Montana,  Nov.  7th,  1904. 
"Kellogg-Mackay-Cameron  Co.,  Minneapolis,  Minnesota — Gentlemen:  Mr.  P. 
H.  Brader,  of  this  place,  was  awarded  the  contract  for  plumbing  and  heating 
the  new  Hotel  Havre,  which  is  under  construction  here  now,  and  informs  us 
that  he  has  placed  the  order  for  material  for  his  work  with  your  firm  on  terms 
that  he  is  to  pay  you  60%  of  your  bills  when  material  is  on  the  ground  here 
(less  freight),  and  balance  in  60  days.  We  are  prepared  to  meet  these  terms 
with  Mr.  Brader,  so  that  you  will  be  perfectly  safe  in  shipping  him  this  ma- 
terial." 

That  by  this  agreement  defendants  Intended  to  and  did  offer  to  guarantee 
the  payment  by  Brader  for  the  materials  which  he  had  ordered  from  plain- 
tiff. That  defendants  supposed  and  believed,  when  this  writing  was  made,  ex- 
ecuted, and  delivered,  that  plaintiff  would  understand  said  writing  to  be  an 
offer  to  guarantee  the  payment  by  said  Brader  for  the  said  materials  when 
furnished  by  plaintiff.  That  on  November  9,  1904,  plaintiff,  having  received 
the  said  writing,  believed  and  understood  the  same  to  be  an  offer  by  defend- 
ants to  guarantee  the  proposed  account  of  Brader,  and  plaintiff  duly  accepted 
the  same  as  such ;  said  acceptance  being  as  follows: 
97  O.C.A.— 27 
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"Tour  communlcatloii  of  the  7th  instant,  guaranteeing  the  account  of  P.  H. 
Brader  for  the  material  which  we  are  to  ship  him  for  the  new  Hotel  Havre 
and  stating  tenns  of  payment  on  same,  received.  The  same  is  satisfactory 
to  us.'* 

That  defendants  believed  and  supposed  at  the  time  of  the  acceptance  by 
plalntlflC  that  plaintiff  understood  the  writing  to  be  an  offer  to  guarantee  the 
payment  by  Brader  for  the  materials  when  furnished  by  plaintiff  to  him.  That 
after  defendants  had  received  plaintiff's  acceptance  of  the  proposal  to  guar- 
antee, by  \frhlch  acceptance  plaintiff  treated  the  proposal  as  a  guaranty,  de- 
fendants intentionally  remained  silent,  and  intentionally  failed  and  neglected 
to  notify  plaintiff  that  they  did  not  intend  their  proposal  of  November  7,  190*, 
to  guarantee  the  account  of  said  Brader.  That  defendants  continued  to  re- 
main silent  until  long  after  the  order  of  Brader  was  accepted  and  the  goods 
furnished,  and  until  long  after  notified  by  plaintiff  of  the  default  in  payment 
by  Brader.  That  by  their  silence  and  failure  to  notify  plaintiff  they  are  es- 
topped to  deny  that  the  said  proposal  of  November  7,  1904,  and  its  acceptance 
on  November  9,  1904,  did  not  create  between  plaintiff  and  defendant  a  con- 
tract of  guaranty  of  the  account  of  P.  H.  Brader.  That,  by  their  silence  and 
failure  to  notify  plaintiff  that  said  proposal  of  guaranty  was  not  in  fact  in- 
tended as  such  by  defendants,  the  defendants  intended  to  mislead  and  deceive 
plaintiff,  to  its  damage,  by  inducing  plaintiff  to  accept  and  act  upon  defend- 
ants* proposal  as  a  guaranty  of  the  account  of  Brader ;  and  plaintiff.  In  reli- 
ance upon  the  silence  of  defendants,  and  relying  upon  their  failure  and  neg- 
lect to  notify  plaintiff  that  their  proposal  of  guaranty  was  not  intended  as 
such,  and  being  misled  and  deceived  by  such  silence,  neglect,  and  failure,  ac- 
cepted the  order  of  Brader,  and  in  reliance  upon  the  credit  of  the  defendants 
furnished  the  materials  to  him.  That  plaintiff,  but  for  such  relianoe,  would 
not  have  accepted  the  order  and  would  not  have  furnished  the  materials.  That 
defendants  are  estopped  to  now  deny  that  the  said  proposal  to  g^iarantee  and 
the  acceptance  thereof  did  not  create,  as  between  the  defendants  and  tbe 
plaintiff,  a  contract  of  guaranty  of  the  account  of  Brader.  That  plaintiff,  in 
reliance  upon  the  guaranty  made  by  the  defendants,  and  in  reliance  upon  the 
credit  of  the  defendants,  accepted  the  order  of  Brader  for  the  materials,  sup- 
plies, and  fixtures  so  placed  with  it  by  the  said  Brader,  and  with  the  full 
knowledge  of  the  defendants  delivered  to  the  said  Brader  the  materials  order- 
ed by  him;  the  same  being  for  the  agreed  sum  of  $3,577.84.  That  Brader 
thereafter  made  default  in  the  payment- of  said  amount  for  said  materials,  and 
failed,  neglected,  and  refused  to  pay  the  amount  according  to  the  terms  of  the 
guaranty.  That  plaintiff  used  due  diligence  and  Its  utmost  endeavors  to  col- 
lect the  same,  failing  in  which  It  brought  suit  against  Brader  for  the  amount, 
and  judgment  was  entered  against  Wm  on  April  26,  1906.  That  execution  w.is 
Issued,  and  the  judgment  returned  partially  satisfied,  leaving  a  deficiency  of 
$3,147.61.  That  on  January  7,  1907,  plaintiff  notified  defendants  of  the  de- 
fault of  Brader,  an4  demanded  that  defendants  pay  the  same  in  accordmc* 
with  their  guaranty.  That  they  wholly  failed,  neglected,  and  refused  to  do  s(». 
Judgment  was  demanded  against  the  defendants  for  the  sum  of  $3,147.61,  with 
accruing  costs  and  interest,  and  for  costs  of  suit 

Galen  &  Mettler,  for  plaintiff  in  error. 

F.  N.  Ulter  and  Clayberg  &  Horsky,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  Tlic 
defendants  in  error  submit  that  the  order  sustaining  the  demurrer  to 
the  second  amended  complaint  fully  and  finally  determined  that  the 
facts  stated  in  that  complaint  did  not  constitute  a  cause  of  action,  and 
that  such  determination  became  and  was  res  judicata  of  that  question 
until  reversed  or  set  aside.  The  third  amended  complaint,  after  cer- 
tain paragraphs  had  been  struck  out  by  the  court,  was  the  same  in  le- 
gal effect  as  the  second  amended  complaint;  and  it  is  contended  that 
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the  ruling  of  the  court  on  the  demurrer  to  the  second  amended  com- 
plaint disposed  of  the  third  amended  complaint.  The  effect  of  sus- 
taining the  position  of  the  defendants  in  error  would  be  to  hold  that 
the  judgment  entered  upon  the  third  amended  complaint  was  void 
and  of  no  effect,  and  the  writ  of  error  would  have  to  be  dismissedl — a 
result  not  entirely  without  justification,  perhaps,  in  view  of  the  earnest, 
but  equally  technical,  contention  of  the  plaintiff  in  error  that  the  court 
abused  its  discretion  in  setting  aside  the  default  judgment  in  favor 
of  the  plaintiff.  In  a  technical  controversy  of  this  character  it  may  be 
well  said  that  "they  who  take  the  sword  shall  perish  with  the  sword." 
But,  without  expressing  an  opinion  upon  these  proceedings,  we  will 
consider  the  case  upon  its  merits. 

The  important  question  of  the  case  is  whether  the  third  amended 
complaint  states  a  cause  of  action.  The  action  as  stated  is  based  upon 
the  letter  written  by  defendants  to  plaintiff  on  the  7th  of  November, 
1904,  and  a  letter  in  reply,  written  by  plaintiff  to  defendants  on  No- 
vember 9,  1904,  and  received  by  defendants  on  November  11,  1904. 
The  letter  written  by  defendants  refers  to  an  order  placed  by  one  P. 
H.  Brader  with  the  plaintiff  for  material  required  in  carrying  out  a  con- 
tract for  plumbing  and  heating  a  new  hotel.  The  letter  set  forth  the 
terms  upon  which  the  plaintiff  was  to  furnish  this  material  to  Brader 
and  said: 

•*We  are  prepared  to  meet  these  terms  with  Mr.  Brader,  so  that  you  will  be 
perfectly  safe  in  shipping  him  this  material" 

In  reply  to  this  letter  the  plaintiff  wrote  to  the  defendants : 

Tour  communication  of  the  7th  InstaDt,  guaranteeing  the  account  of  P.  H. 
Brader  for  the  material  which  we  are  to  ship  him  for  the  new  Hotel  Havre 
and  stating  terms  of  payment  on  same,  received.  The  same  is  satisfactory 
to  us." 

To  this  letter  it  is  alleged  defendants  made  no  reply,  and  remained 
silent  and  failed  to  notify  the  plaintiff  that  they  did  not  "guarantee  the 
account"  with  Brader,  as  stated  in  plaintiff's  letter.  Defendants'  let- 
ter is  clearly  a  proposal  relating  to  an  order  placed  by  Brader  with 
plaintiff  for  the  supply  of  material  to  enable  Brader  to  carry  out  a 
contract  for  plumbing  and  heating  a  hotel.  The  terms  of  payment  for 
this  material  were  stated,  and  defendants  said  they  were  "prepared  to 
meet  these  terms  with  Mr.  Brader."  This  sentence  so  far  is  obscure 
and  uncertain  as  to  its  meaning,  but  the  remainder  of  the  sentence  is 
not  obscure  or  uncertain.  It  is:  "So  that  you  will  be  perfectly  safe 
in  shipping  him  this  material."  This  last  part  of  the  sentence  must 
have  been  intended  to  convey  an  assurance  that  plaintiff  would  be  paid 
for  the  material;  otherwise,  the  letter  would  be  meaningless.  How 
safe?  By  the  guaranty  contained  in  defendants'  letter?  This  was  ob- 
viously what  plaintiff  wanted  to  know,  and  accordingly  plaintiff 
promptly  wrote  to  defendants  that  their  communication  "guaranteeing 
the  account"  of  Brader  was  satisfactory.  *  Had  defendants  used  this 
language  in  their  letter,  there  would  have  been  no  controversy  as  to  the 
guaranty.  What  did  defendants  do  then?  They  remained  silent. 
Could  any  inference  relevant  to  the  case  be  drawn  from  this  silence? 
If  so,  it  was  a  fact  to  be  stated  in  the  complaint,  and  the  inference  was 
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a  question  for  the  jury.  A  reasonable  and  legitimate  inference  was 
that  the  defendants  assented  to  the  interpretation  placed  upon  the  let- 
ter by  plaintiff,  and  that  they  thereby  intended  to  be  understood  as 
guaranteeing  the  account  of  Brader.  Whether  it  was  sufficient  of  it- 
self to  justify  such  an  inference  would  be  a  question  for  the  jury  to 
determine  under  the  instructions  of  the  court.  But  our  present  con- 
cern is  as  to  whether  it  was  a  statement  of  a  fact  which,  taken  in  con- 
nection with  the  other  facts  alleged,  constituted  a  cause  of  action.  We 
think  it  did.  We  think  it  was  properly  stated,  and  constituted  an  im- 
portant element  in  the  sufficiency  of  the  complaint. 

The  other  charge,  that  defendants  by  their  silence  intended  to  mis- 
lead and  deceive  plaintiff  by  inducing  plaintiff  to  accept  and  act  upon 
defendants'  proposal  as  a  guaranty  of  the  account  of  Brader,  was 
stated  to  be  for  the  purpose  of  setting  up  a  legal  estoppel ;  that  is  to 
say,  that  defendants  by  their  conduct  had  placed  themselves  in  a  posi- 
tion where  the  law  declares  that  they  will  not  be  heard  to  deny  the 
guaranty.  It  is  charged  that,  as  they  were  silent  wh«n  good  faith  re- 
quired that  they  should  have  spoken,  they  cannot  now  be  heard  to  say 
that  that  is  not  true  which  their  conduct  unmistakably  declared  was 
true,  and  upon  the  faith  of  which  the  plaintiff  acted.  This  is  an  appli- 
cation of  the  doctrine  of  estoppel  in  pais,  which,  while  originating  in 
courts  of  equity,  is  now  very  generally  applied  in  cases  arising  in 
courts  of  law.  Dickerson  v.  Colgrove,  100  U.  S.  578,  582,  25  L.  Ed. 
618;  Kirk  v.  Hamilton,  102  U.  S.  68,  79,  26  L.  Ed.  79;  Paxson  v. 
Brown,  61  Fed.  874,  10  C.  C.  A.  135,  143;  Union  Pac.  Ry.  Co.  v. 
United  States,  67  Fed.  975,  979,  15  C.  C.  A.  123,  127. 

In  this  view  of  these  allegations,  we  think  the  third  amended  com- 
plaint stated  a  cause  of  action.  The  demurrer  of  the  defendant  to  this 
complaint  should  therefore  have  been  overruled. 

The  judgment  of  the  court  is  reversed,  with  instructions  to  overrule 
the  demurrer. 


(173  Fed.  254.) 

UNITED    STATES   V.    DUNNE. 

(Circuit  CJourt  of  Aw)€als,  Ninth  Circuit    September  7,  1909.) 

No.  1,670. 

1.  Criminal  Law  (§  1192*)— Appeal  and  Ebbob— Proceedings  on  Mandate. 

Wliere,  upon  the  deatli  of  a  defendant  in  a  criminal  case  in  a  federal 
court  pending  proceedings  in  error  In  the  Supreme  Court  to  review  a  judg- 
ment of  conviction,  the  writ  of  error  was  dismissed  and  the  cause  was 
remanded  for  such  further  proceedings  as  "according  to  right  and  Jus- 
tice and  the  laws  of  the  United  States  ought  to  be  had,"  on  the  filing  of 
such  mandate  Jthe  Jurisdiction  of  the  trial  court  reattached,  and  con- 
tinued until  action  was  taken  pursuant  to  the  mandate,  and  the  court  had 
authority  to  consider  and  act  upon  a  motion  In  abatement 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Dec.  Dig.  f  1192.*] 

2.  Courts  (8  405*)— Cibcuit  Court  of  Appeals— Appellate  Jurisdiction- 

Decisions  Reviewable. 

An  order  of  a  Circuit  Court  of  the  United  States  declaring  a  Judgment 
In  a  criminal  action  abated  by  reason  of  the  death  of  the  defendant  after 
the  entry  of  the  Judgment  is  in  an  Independent  proceeding  of  a  civil  na- 
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ture,  and  reviewable  on  writ  of  error  by  the  Circuit  Court  of  Appeals  at 
the  instance  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §S  1007-1103;  Dec. 
Dig.  §  405.* 

Jurisdiction  of  Circuit  Court  of  Appeals  in  general,  see  notes  to  Lau  Ow 
Bew  V.  United  States,  1  C.  C.  A.  6 ;  United  States  Freehold  Land  &  Emi- 
gration Co.  V.  Gallegos,  32  C.  C.  A.  475.] 

3.  Fines  (S  17%  ♦)— Death  of  Defendant  Afteb  Judgment— Abatement  of 
Cause. 

A  judgment  entered  against  a  defendant  convicted  under  Rev.  St.  | 
1782  (U.  S.  Comp.  St  1901.  p.  1212),  which  provides  that  any  person  vio- 
lating the  same  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be 
imprisoned  and  fined,  is  wholly  penal,  and  the  death  of  the  defendant  after 
judgment  and  while  the  case  is  pending  in  an  appellate  court  on  writ  of 
error  operates  to  abate  the  entire  cause  of  action,  and  the  fine  is  not  col- 
lectible from  the  defendant's  estate. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent.  Dig.  S  2701 ;  Dec.  Dig.  f 
17%.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

For  opinion  below,  see  163  Fed.  1014. 

In  February,  1905,  John  H.  Mitchell,  then  a  United  States  Senator  from  the 
state  of  Oregon,  was  indicted  by  the  grand  jury  for  the  district  of  Oregon  for 
a  violation  of  secti6n  1782  of  the  Revised  Statutes  of  the  United  States  for 
agreeing  to  receive  and  receiving  from  one  Frederick  A.  Kril)s  compensation 
for  services  rendered  in  appearing  before  the  Commissioner  of  the  General 
Land  Office  for  the  purpose  of  pursuadlng  the  Commissioner  to  make  special,, 
expedite,  and  approve  certain  fraudulent  applications  and  claims  for  tracts 
of  public  lands  in  the  state  of  Oregon,  in  which  the  said  Kribs  was  Interested. 
The  indictment  contains  seven  counts,  each  alleging  In  substance  that  Mitchell,, 
while  a  Senator  of  the  United  States,  had  accepted  and  received  from  Kribs 
various  amounts  set  forth  in  the  separate  counts  in  payment  for  services  ren- 
dered in  appearing  before  the  Commissioner  of  the  General  Land  Office  with 
relation  to  the  applications,  proceedings,  claims,  matters,  and  things  in  which 
the  United  States  was  directly  interested.  On  this  indictment  Senator  Mitchell 
was  tried  before  a  jury  in  the  Circuit  Court  for  the  district  of  Oregon  and 
found  guilty.  On  the  verdict  as  rendered  by  the  jury  the  court,  on  July  25, 
1905,  entered  a  judgment  that  the  defendant  pay  a  fine  of  $1,000,  and  that  he 
be  imprisoned  for  a  term  of  six  months.  Thereupon  Senator  Mitchell  gave 
a  supersedeas  bond,  and  on  July  29,  1905,  sued  out  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States.  While  the  writ  of  error  was  pending  In 
the  Supreme  Court,  Senator  Mitchell  died.  This  fact  being  suggested  to  the 
court  by  counsel,  the  writ  of  error  was  dismissed  by  the  court,  and  a  man- 
date issued  to  the  Circuit  Court  "that  such  proceedings  be  had  in  said  cause 
as  according  to  right  and  justice,  and  the  laws  of  the  United  States,  ought  to 
be  had,  the  said  writ  of  error  notwithstanding."  This  mandate  was  filed  in 
the  Circuit  Court  on  August  15,  1906,  but  no  proceedings  were  had  thereon 
until  July  11,  1907,  when  David  M.  Dunne,  the  defendant  in  error,  and  the 
duly  appointed  and  qualified  administrator  of  the  estate  of  John  H.  Mitchell, 
filed  a  motion,  supported  by  his  affidavit,  praying  for  an  order  declaring  the 
entire  proceedings  in  the  cause  abated  by  reason  of  the  death  of  the  defend- 
ant, and  for  the  cancellation  of  the  fine  imposed  upon  the  defendant,  together 
with  the  entry  thereof  in  the  judgment  docket,  and  declaring  the  same  to  be 
no  longer  of  any  validity.  The  motion  was  granted,  and  a  judgment  entered 
accordingly.  To  this  judgment  the  United  States  prosecutes  the  present  writ 
of  error. 

John  McCourt,  U.  S.  Atty. 

feauer  &  Greene,  for  defendant  in  error. 
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Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  In 
United  States  v.  Pomeroy  (C.  C.)  152  Fed.  279,  the  defendant  was 
convicted  of  giving  rebates  in  violation  of  the  interstate  commerce  act 
and  its  amendments,  and  sentenced  to  pay  a  fine.  The  defendant  died 
after  judgment  and  before  the  fine  was  paid.  It  was  held  by  the  Cir- 
cuit Court  that  the  judgment  and  entire  proceedings  abated  on  the 
death  of  the  defendant,  and  it  was  not  a  claim  enforceable  against  his 
personal  representatives.  An  order  was  entered  accordingly.  The  case 
was  taken  to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  upon 
writ  of  error,  where  the  order  was  reversed  upon  the  ground  that 
when  the  order  was  entered  the  court  had  lost  control  of  the  judg- 
ment. The  term  in  which  the  judgment  was  entered  had  expired  be- 
fore any  proceedings  in  abatement  had  been  taken.  When,  therefore, 
the  court  in  a  subsequent  term  made  the  order  abating  the  judgment 
and  all  proceedings  thereon,  it  had  no  power  to  make  the  order,  and 
its  action  in  making  the  same  was  held  to  be  erroneous. 

It  is  suggested  on  behalf  of  the  United  States  that  the  same  ques- 
tion arises  in  this  case;  that  the  judgment  against  Mitchell  was  en- 
tered on  July  25,  1905,  and  the  term  in  which  the  judgment  was  enter- 
ed terminated  on  the  first  Monday  of  October,  1905,  and  the  motion  to 
abate  the  judgment  was  not  entered  until  June  11, 1907.  But  the  writ  of 
error  and  supersedeas  bond  stayed  the  execution  of  the  judgment  and 
removed  the  record  into  the  Supreme  Court  of  the  United  States.  Such 
proceeding,  under  section  1007  of  the  Revised  Statutes,  operated  to 
suspend  the  execution  of  the  judgment  of  the  Circuit  Court  pending 
the  writ  of  error  in  the  Supreme  Court  and  until  the  case  was  there 
determined  or  remanded.  The  Slaughter-House  Cases,  77  U.  S.  273, 
291,  19  L.  Ed.  915.  Upon  the  death  of  the  defendant  and  the  sug- 
gestion of  that  fact  to  the  Supreme  Court  by  counsel,  the  writ  of 
error  was  dismissed  and  the  cause  remanded  to  the  Circuit  Court,  with 
direction  *'that  such  proceedings  be  had  in  said  cause  as  according  to 
right  and  justice,  and  the  laws  of  the  United  States,  ought  to  be 
had."  When  this  mandate  was  filed  in  the  Circuit  Court  on  August 
15,  1906,  the  jurisdiction  of  that  court  reattached,  and  continued  until 
action  was  had  in  accordance  with  the  direction  of  the  mandate.  Such 
action  was  had  in  due  course  of  procedure,  and  resulted  in  the  judg- 
ment now  before  this  court.  The  expiration  of  the  term  after  the 
entry  of  the  original  judgment  did  not,  under  the  circumstances,  de- 
prive the  Circuit  Court  of  jurisdiction  to  act  upon  the  mandate ;  nor 
did  the  expiration  of  the  term  in  which  the  mandate  was  received  op- 
erate to  deprive  the  court  of  jurisdiction  to  enter  a  judgment  in  ac- 
cordance with  its  direction,  when  the  proceedings  thereon  in  due  course 
required  such  action.  It  follows  that  the  Circuit  Court  had  jurisdic- 
tion to  enter  the  judgment  now  under  consideration. 

The  defendant  in  error  moves  the  court  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction,  on  the  ground  that  this  is  a  criminal  case, 
and  no  right  has  been  conferred  by  law  upon  the  United  States  to 
obtain  a  review  of  a  judgment  in  such  a  case  by  writ  of  error  from  this 
court.     In  United  States  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  164  Fed. 
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324,  90  C.  C.  A.  256,  the  Circuit  Court  of  Appeals  passed  upon  this 
identical  question,  and  held  that  an  order  of  the  Circuit  Court  declar- 
ing a  judgment  in  a  criminal  action  abated  by  reason  of  the  death  of 
the  defendant  after  the  entry  of  the  judgment  was  an  independent 
proceeding  of  a  civil  nature,  which  might  be  reviewed  in  the  Circuit 
Court  of  Appeals  at  the  instance  of  the  United  States  upon  writ  of 
error.    In  discussing  the  question  of  jurisdiction  the  court  there  said : 

**At  the  outset  the  defendant  contends  that  the  government  has  no  right  to 
proceed  in  this  way ;  that  a  writ  of  error  can  be  sued  out  by  the  United  States 
in  a  criminal  case  only  to  the  Supreme  Court,  and  to  that  court  only  in  par- 
ticular instances.  The  right  of  tiie  government  may  be  so  limited  in  criminal 
oases.  But  this  is  not  a  criminal  case.  The  issue  in  the  criminal  proceed- 
ings was  the  guilt  of  the  accused.  That  issue  had  been  terminated  before 
these  proceedings  were  instituted.  Indeed,  the  very  occasion  for  these  proceed-  . 
ings  was  the  clo^ng  of  the  criminal  case  by  the  rendition  of  the  Judgment. 
Instead  of  being  criminal  in  their  nature,  these  proceedings  constitute,  in  ef- 
fect, a  civil  suit  by  the  representative  of  Mr.  Pomeroy's  estate  to  relieve  it 
from  the  payment  of  the  judgment,  for  a  cause  wholly  apart  from  the  ques- 
tion of  his  guilt  or  innocence.  The  contention  that  the  United  States  has  no 
standing  to  prosecute  this  writ  is,  therefore,  not  well  founded." 

We  concur  in  that  view.  The  words  "criminal  case"  apply  to  pro- 
ceedings in  a  court  against  an  accused  person  charged  with  doing  some- 
thing forbidden,  who,  if  found  guilty,  is  punished.  Bessette  v.  W.  B. 
Conkey  Co.,  194  U.  S.  324,  326,  24  Sup.  Ct.  665,  48  L.  Ed.  997.  The 
present  proceeding  in  abatement  of  judgment  is  not  against  an  ac- 
cused person  charged  with  a  crime,  nor  is  an  accused  person  a  party  to 
the  proceeding.  The  judgment  is  against  the  person  of  John  H.  Mit- 
chell ;  but  no  farther  proceeding  can  be  had  against  him.  The  power 
of  the  court  to  enforce  its  judgment  against  him  is  at  an  end.  The 
question  of  the  civil  liability  of  the  estate  of  John  H.  Mitchell  upon  the 
judgment  must,  therefore,  be  a  civil  case,  as  distinguished  from  a 
criminal  case.  It  follows  that  this  court  has  jurisdiction  over  the  writ 
of  error. 

The  remaining  question  is  whether  the  cause  abated  by  the  death 
of  the  defendant.  In  a  criminal  case  the  death  of  the  accused  after 
judgment,  and  while  the  case  is  pending  in  the  appellate  court  upon 
writ  of  error,  operates  to  abate  the  cause.  List  v.  Pennsylvania,  131 
U.  S.  396,  9  Sup.  Ct.  794,  33  L.  Ed.  222;  Menken  v.  Atlanta,  131 
U.  S.  405,  9  Sup.  Ct.  794,  33  L.  Ed.  221.  In  Schreiber  v.  Sharpless, 
110  U.  S.  76,  3  Sup.  Ct.  423,  28  L.  Ed.  65,  the  Supreme  Court  said: 

"The  personal  representatives  of  a  deceased  party  to  a  suit  cannot  prosecute 
or  defend  the  suit  after  his  death,  unless  the  cause  of  action,  on  account  of 
which  the  suit  was  brought,  is  one  that  survives  by  law.  Rev.  St.  $  955  (U. 
S.  Comp.  St  1901,  p.  697).  At  common  law  actions  on  penal  statutes  do  not 
survive  (Ck)m.  Dig.  tit  "Administration,"  B,  15),  and  there  is  no  act  of  Con- 
j^ress  which  establishes  any  other  rule  in  respect  to  actions  on  the  penal  stat- 
utes of  the  United  States.  The  right  to  proceed  against  the  representatives 
of  a  deceased  person  depends,  not  on  forms  and  modes  of  proceeding  in  a  suit, 
but  on  the  nature  of  the  cause  of  action  for  which  the  suit  is  brought  If  the 
cause  of  action  survives,  the  practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  the  courts  of  the  state  may  be  resorted  to  in  the  courts  of  the 
United  States  for  the  purpose  of  keeping  the  suit  lUiTe  and  bringing  In  the 
proper  parties.  Rev.  St  |  914  (U.  S.  Comp.  St  1901,  p.  684).  But,  if  the  cause 
of  action  dies  with  the  person,  the  suit  abates  and  cannot  be  revived.  Wheth- 
er an  action,  sunrlyes  depends  on  the  substance  of  the  cause  of  action,  not 
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on  the  forms  of  proceeding  to  enforce  it  As  the  nature  of  penalties  and 
forfeitures  imposed  by  acts  of  Congress  cannot  be  changed  by  state  laws,  it 
follows  that  state  statutes,  allowing  suits  on  state  penal  statutes  to  be  prose- 
cuted after  the  death  of  the  offender,  can  have  no  effect  on  suits  in  the  courts 
of  the  United  States  for  the  recovery  of  penalties  imposed  by  an  act  of  Con- 
gress." 

The  rule  that  a  statutory  penalty  merged  in  the  judgment  becomes 
a  debt,  and  may  be  recovered  from  the  estate  of  the  judgment  debtor, 
does  not  apply  in  this  case.  The  indictment  was  under  section  1782 
of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  1212),  providing  that 
every  person  offending  against  the  statute  should  be  deemed  guilty  of 
a  misdemeanor,  and  should  be  imprisoned  and  fined.  The  verdict  of 
the  jury  was  guilty.  The  judgment  imposed  a  punishment  of  a  fine 
and  imprisonment  as  provided  by  the  statute.  This  judgment  is  be- 
fore us,  and  is  made  the  basis  of  the  claim  of  the  United  States  against 
the  estate  of  the  defendant.  For  the  present  purpose  it  is  an  indivisible 
judgment  and  wholly  penal.  It  cannot  be  separated  into  parts,  and  one 
part  kept  alive  as  an  indemnity,  while  the  other,  as  a  penalty,  perishes 
with  the  death  of  the  defendant.  "Upon  the  face  of  the  record,  the 
action  arises  ex  delicto;  and  all  private  criminal  injuries  or  wrongs, 
as  well  as  all  public  crimes,  are  buried  with  the  offender.  3  Bac.  Abr. 
539."  United  States  v.  Daniel,  47  U.  S.  13,  12  L.  Ed.  323.  The  entire 
cause  of  action  abated  upon  the  death  of  the  defendant.  List  v.  Penn- 
sylvania, supra;    Menken  v.  Atlanta,  supra. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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THE  THRASHER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     August  2,  1909.) 

No.  1,7(M. 

1.  Seamen  (§  30*) — Discipline  and  Punishment— Statutory  Pbovisions. 

Rev.  St.  §  4596,  as  amended  by  Act  Dec.  21,  1808,  c.  28,  §  19,  30  Stat. 
760  (U.  S.  Comp.  St.  1901,  p.  3113),  which  provides  that  seamen  for  will- 
ful disobedience  to  lawful  commands  shall  be  punishable  at  the  option 
of  the  master  by  being  placed  in  irons  and  by  a  forfeiture  of  pay,  and  for 
continued  willful  disobedience  by  being  placed  in  irons  on  bread  and  wa- 
ter until  such  disobedience  shall  cease,  and  also  by  a  forfeiture  of  pay. 
does  not  deprive  the  master  of  authority  in  his  discretion  to  impose  a 
milder  punishment. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent  Dig.  H  195-211;  Dec 
Dig.  S  30.*] 

2.  Seamen  (§  30*) — Discipline  and  Punishment— Construction  of  Statute 

—•** Punishable  *' 

In  Rev.  St  §  4596.  as  amended  by  Act  Dec.  21,  1898,  c.  28,  8  19,  30  Stat 
760  (U.  S.  CJomp.  St  1901.  p.  3113),  providing  that  offenses  by  seamen 
shall  be  punishable  as  therein  prescribed,  the  word  '^punishable"  does 
not  mean  '*must  be  punished,"  but  *'may  be  punished"  as  therein  pro- 
vided. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Ont  Dig.  ||  195-211;  Dec 
Dig.  f  30.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  p.  5849.] 
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8.  Seamen  (§  30*) — ^Discipline  aI^d  Punisidient— Lawfulness  of  Punish- 

IfCNT. 

An  order  of  the  master  of  a  vessel  requiring  a  seaman  to  go  aloft  and 
scrape  tbe  masts  as  a  punishment  for  fighting  in  violation  of  orders,  held 
within  the  master's  discretion,  and  the  placing  of  the  seaman  in  irons 
with  a  stick  under  his  knees  and  over  his  arms  for  his  refusal  to  obey 
the  first  order,  until  he  would  consent  to  do  so,  not  to  entitle  him  to  re- 
cover damages  against  the  ship;  the  evidence  being  that  it  caused  him 
no  appreciable  suffering. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent.  Dig.  §§  195-211;  Dec. 
Dig.  §  30.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

Edward  C.  Dean,  appellant,  brought  a  libel  in  rem  against  the  whaling  ves- 
sel Thrasher  to  recover  $600  damages  on  account  of  alleged  breach  of  the  con- 
tract of  good  treatment.  Appellant's  allegations  are.  In  effect,  that  he  was 
a  mariner,  and,  after  signing  shipping  papers,  went  aboard  the  Thrasher  in 
the  month  of  February,  1908,  to  go  as  a  seaman  for  a  whaling  voyage  in  the 
North  Pacific  and  Arctic  Oceans;  that  in  April,  1908,  while  the  vessel  was 
in  Bering  Sea,  fast  in  ice,  with  the  temperature  below  freezing,  the  master 
of  the  ship,  without  justification,  caused  libelant  to  be  sent  aloft,  and  there 
to  be  kept  for  about  an  hour  and  a  half  scraping  the  main  royal  and  top- 
gallant masts;  that  while  scraping  the  masts  libelant's  hands  became  so 
numb  that  he  could  not  continue  scraping;  that  thereupon  said  libelant  was 
ordered  down  from  aloft,  and  that  the  master  caused  handcuffs  to  be  put  on 
libelant's  wrists,  and  his  wrists,  when  handcuffed,  to  be  placed  below  his 
knees  with  a  pole  placed  over  each  of  his  arms  at  the  elbows,  and  under  each 
of  his  knees,  the  pole  being  lashed  with  stout  ropes ;  that  while  so  tied  libel- 
ant was  confined  in  the  runway  of  the  vessel  for  about  45  minutes ;  that  aft- 
er he  was  released  the  master  again  sent  him  aloft  to  scrape  the  masts,  and 
kept  him  aloft  for  about  an  hour,  when  he  was  permitted  to  come  down  and 
to  have  one  hardtack  and  a  cup  of  water,  and  was  then  again  sent  aloft  to 
continue  scraping,  and  was  kept  aloft  about  an  hour  and  a  half. 

Claimant  denies  the  allegations  of  cruelty  and  breach  of  the  contract  of 
good  treatment,  and  alleges,  in  substance,  that  during  good  weather  the  libel- 
ant was  sent  aloft  to  scrape  the  top-gallant  mast  as  a  punishment  for  as- 
saulting other  members  of  the  crew ;  that  libelant  persistently  disobeyed  the 
orders  of  the  master,  and  was  thereupon  ordered  to  be  put  in  irons.  Claim- 
ant sets  up  willful  disobedience  of  orders,  and  denies  that  a  stick  was  put 
under  libelant's  knees  so  as  to  cause  him  any  suffering  unless  his  position 
would  continue  for  a  long  period  of  time.  It  says  that  the  master  told  libel- 
ant that  he  could  be  released  the  moment  he  would  declare  himself  ready 
to  obey  orders  and  submit  to  the  master's  reasonable  discipline;  but  that  li- 
belant willfully  refused  to  obey  orders,  and  therefore  voluntarily  remained 
in  Irons  and  confinement,  but  was  released  as  soon  as  he  agreed  to  submit  to 
the  master's  lawful  orders.  Claimant  denies  that  the  master  caused  libelant 
to  be  sent  aloft  a  second  time  without  Justification,  denies  that  the  master 
kept  him  aloft  for  about  an  hour,  and  says  that  the  master  kept  him  aloft 
a  much  shorter  time,  and  only  long  enough  to  ascertain  that  libelant  obeyed 
lawful  orders  and  submitted  to  lawful  discipline,  denies  that  libelant  was  sent 
aloft  a  third  time,  and  denies  all  allegations  of  pain,  suffering,  and  distress. 

The  Issues  were  tried  before  the  District  Court,  where  it  was  decided  that 
the  evidence  sustained  the  allegations  of  the  answer,  and  that  the  facts  af- 
firmatively stated  in  the  answer  constituted  a  sufiicient  defense  to  claim  of 
libelant  for  substantial  damages.  Decree  was  entered  dismissing  the  libel 
with  costs.    Libelant  appeals. 

F.  R.  Wall,  for  appellant. 
Andros  &  Hengstler,  for  appellee. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

HUNT,  District  Judge  (after  stating  the  facts  as  above).  We  will 
assume  that  appellant  is  correct  in  his  position  that  sections  4596  and 
4597  of  the  Revised  Statutes  of  the  United  States  of  1878,  as  amend- 
ed by  Act  Dec.  21,  1898,  c.  28,  §§  19,  20,  30  Stat.  760,  761  (U.  S. 
Comp.  St.  1901,  pp.  3113,  3115),  relating  to  offenses  of  seamen  and 
punishment  therefor,  are  applicable  to  whalers  as  seamen,  and  that  by 
section  26  of  the  act  whaling  vessels  are  brought  within  its  provisions, 
and  upon  this  assumption  we  will  inquire  whether  the  decision  of  the 
District  Court  should  be  overruled  or  not. 

There  was  ample  evidence  to  show  that  the  libelant  seaman  had  fre- 
quently made  assaults  upon  his  shipmates,  that  he  was  a  quarrelsome 
man  of  bullying  nature,  and  that  he  had  been  reprimanded  for  "slug- 
ging" shipmates  on  several  occasions  shortly  before  the  incidents 
which  gave  rise  to  this  action.  It  appears  that  upon  April  11,  1908, 
he  assaulted  a  shipmate,  thus  disobeying  the  captain's  express  order 
that  there  should  be  no  fighting.  While  the  captain  was  reprimanding 
him  for  this  last  assault,  several  of  the  crew  told  the  mate  that,  unless 
the  captain  stopped  libelant  from  fighting  the  men  in  the  forecastle, 
they  would  kill  him.  The  mate  at  once  told  the  captain  what  the  men 
said,  and,  to  punish  libelant  for  the  assault,  the  captain  ordered  him 
to  go  to  the  masthead  and  scrape  it.  The  temperature  was  probably 
just  below  freezing,  so  libelant  took  his  mitts  and  coat.  Claimant's 
evidence  is  to  the  effect  that  libelant  sat  at  the  masthead  for  about  20 
minutes,  but  did  not  scrape ;  that  thereupon  he  was  called  down,  and 
asked  if  he  was  going  to  scrape  the  mast;  that  he  said  "No,"  and 
refused  duty;  that  the  captain  then  asked  him  if  he  knew  what  would 
become  of  him  if  he  refused  to  do  duty ;  that  he  replied  that  he  would 
go  in  irons  first,  and  would  stay  there;  that  thereupon,  by  the  cap- 
tain's orders,  the  mate  put  libelant  in  irons  with  his  wrists  below  the 
knees,  and  a  stick  placed  under  his  knees,  so  tied  with  twine  as  to 
prevent  him  from  shoving  his  feet  out ;  that  libelant  was  told  that  he 
would  be  released  whenever  he  would  "sing  out"  and  "be  a  man,"  and 
do  his  duty.  Libelant  was  put  in  the  runway,  where  he  remained  in 
irons  about  45  minutes,  when  he  asked  to  be  and  was  released.  It  is 
in  evidence  that  he  was  then  again  sent  to  the  masthead  for  about 
half  an  hour,  finished  scraping,  and  came  down,  and  was  given  a  meal 
of  hardtack  and  water  for  dinner.  Whether  he  was  sent  back  to  the 
masthead  a  third  time,  is  not  clear.  The  story  of  libelant  conflicted 
in  part  with  that  of  the  master  and  mate,  libelant  saying,  among  other 
things,  that  he  scraped  the  itiast  until  his  hands  became  numb,  and  that 
he  did  not  refuse  to  scrape  any  longer.  He  also  said  that  by  his  treat- 
ment and  the  position  he  was  in  he  was  made  to  suffer,  while  claim- 
ant's evidence  is  to  the  effect  that  his  position  would  not  produce  suf- 
fering unless  he  remained  in  it  for  some  period  of  time. 

From  all  these  facts,  it  is  plain  that  libelant  was  guilty  of  willful 
disobedience  of  the  order  of  the  master  not  to  fight,  and  that  he  was 
liable  to  severe  punishment  therefor.  The  act  of  December  21,  1898 
(Rev.  St.  §  4596)  provides  that,  whenever  any  seaman  who  has  been 
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lawfully  engaged  commits  any  of  the  offenses  enumerated  in  the  act, 
^'he  shsdl  be  punishable  as  follows" : 

"Fourth.  For  willful  disobedience  to  any  lawful  command  at  sea,  by  being, 
at  the  option  of  the  master,  placed  in  irons  until  such  disobedience  shall  cease, 
and  upon  arrival  in  port,  if  of  the  United  States,  by  forfeiture  from  his  wa- 
ges  of  not  more  than  four  days'  pay,  or  upon  arrival  in  a  foreign  port  by  for- 
feiture from  his  wages  of  not  more  than  four  days'  pay,  or,  at  the  discretion 
of  the  court,  by  imprisonment  for  not  more  than  one  month. 

"Fifth.  For  continued  willful  disobedience  to  lawful  command  or  continued 
willful  neglect  of  duty  at  sea  by  being,  at  the  option  of  the  master,  placed  in 
irons,  on  bread  and  water,  with  fuU  rations  every  fifth  day,  until  such  dis- 
obedience shall  cease,  and  upon  arrival  in  port,  if  of  the  United  States,  by 
forfeiture,  for  every  twenty-four  hours'  continuance  of  such  disobedience  or 
neglect,  of  either  a  sum  of  not  more  than  twelve  days*  pay  or  sufficient  to 
defray  any  expenses  which  have  been  properly  incurred  in  hiring  a  substitute, 
or  upon  arrival  in  a  foreign  port,  in  addition  to  the  above  penalty,  by  im- 
prisonment for  not  more  than  three  months,  at  the  discretion  of  the  court" 

As  we  understand  appellant's  argument,  it  is  that  inasmuch  as  the 
statute  quoted  provides  that  one  doing  an  act  is  punishable  in  a  certain 
way,  and  inasmuch  as  there  is  no  expressed  liability  to  punishment  in 
any  other  way,  the  master  of  a  ship  has  no  right  to  impose  any  punish- 
ment upon  a  seaman  committing  an  offense  enumerated  in  the  statute 
by  means  other  than  those  expressly  specified  in  the  statute.  As  ap- 
plied to  the  facts,  it  is  contended  that,  when  this  libelant  willfully  dis- 
obeyed the  command  of  the  master  against  fighting,  the  only  right  of 
punishment  which  the  master  had  was  to  put  him  in  irons,  to  enforce 
forfeiture  of  wages  or  otherwise  to  punish  more  severely,  as  the  dis- 
obedience may  have  warranted,  and  as  the  statute  has  specified.  In- 
volved, too,  in  this  argument,  is  the  proposition  that  the  master  ex- 
ceeded his  authority  in  the  first  order  to  libelant  to  scrape  the,  masts. 
The  necessary  deduction  from  this  reasoning  is  that  the  master  of  a 
ship  has  no  right  or  power  to  impose  less  punishment  for  disobedience 
of  a  lawful  order  than  the  full  measure  written  in  the  law,  and  that 
no  matter  how  slight  may  be  the  disobedience  to  a  command,  or  how 
trivial  may  be  the  continued  neglect  of  duty,  if  it  has  been  willful,  the 
offending  seaman  must  either  go  unpunished  altogether  or  be  put  into 
irons  with  possible  loss  of  pay,  and  on  bread  and  water  until  the  dis- 
obedience shall  cease.  If  this  is  correct,  the  master  has  no  power  to 
punish  by  way  of  change  of  duty.  Carried  farther  forward,  it  leads 
to  the  conclusion  that  there  can  be  no  administration  of  correctional 
discipline  by  way  of  confinement  unless  in  irons,  and  that  irons  alone 
may  not  fulfill  the  exactions  of  the  law  in  instances  of  continued  will- 
ful disobedience,  for  the  language  specifies  irons  and  bread  and  water, 
and  it  may  be  forfeiture  of  pay  besides.  We  cannot  accept  the  con- 
clusions made  inevitable  by  the  argument.  They  would  lead  to  the  es- 
tablishment of  rules  practically  taking  from  the  master  a  right  to  pun- 
ish mildly  if  the  exigencies  warranted  his  doing  so.  A  result  would  be 
the  denial  of  the  master's  discretion  to  exercise  humane  consideration 
for  seamen,  which  pervades  the  spirit  of  maritime  law,  notwithstand- 
ing the  absolute  authority  necessarily  possessed  by  a  master  on  board 
his  ship. 

The  common  as  well  as  the  marine  law  makes  it  lawful  for  the  mas- 
ter to  correct  mariners  in  a  reasonable  and  moderate  manner  as  the 
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particular  circumstances  of  each  case  may  call  for;  and  in  providing 
that  a  seaman  guilty  of  willful  disobedience  "shall  be  punishable"  by 
irons  and  forfeiture  of  pay,  or  irons,  bread  and  water,  and  forfeiture 
of  pay,  as  the  circumstances  of  the  disobedience  may  warrant,  Con- 
gress could  not  have  meant  to  circumscribe  the  right  of  the  master  by 
taking  from  him  authority  to  impose  a  less  severe  punishment,  where 
the  master  in  his  discretion  chooses  to  impose  it,  or  to  deprive  him  of 
the  power  to  apply  punishment  by  way  of  correction  to  preserve  the 
good  order  and  discipline  of  the  ship.  The  word  "punishable"  does  not 
mean  "must  be  punished"  but  "liable  to  be  punished"  as  specified. 
In  re  Mills,  135  U.  S.  263,  10  Sup.  Ct.  762,  34  L.  Ed.  107;  People  v. 
Keating,  61  Hun,  260,  16  N.  Y.  Supp.  748;  U.  S.  v.  Watkinds  (C. 
C.)  6  Fed.  152 ;  People  ex  rel.  v.  Murphy,  185  111.  623,  57  N.  E.  820. 
Surely  it  does  not  lie  in  the  mouth  of  a  seaman  who  has  been  guilty  of 
willful  disobedience  of  a  lawful  order  to  complain  that  the  punishment 
imposed  was  not  as  severe  as  the  oflFense  made  him  liable  for.  In  dis- 
cussing the  rights  and  duties  of  masters  of  ships  in  relation  to  the 
crew  during  the  voyage  Judge  Story,  in  United  States  v.  Freeman, 
Fed.  Cas.  No.  15,162,  said: 

"It  Is  doubtless  true  that  the  master  has  a  right  to  require  of  them  a  prompt 
and  ready  performance  of  duty,  and  an  habitual  obedience  to  reasonable  com- 
mands at  all  times.  The  safety  of  the  ship  and  the  success  of  the  voyage  es- 
sentially depend  upon  the  due  enforcement  of  this  right.  And  in  proportion 
as  the  urgency  of  the  occasion,  and  the  necessities  of  the  sea  service,  require 
instant  compliance  with  such  commands,  the  duty  of  the  seamen  to  obey  be- 
come more  pressing  and  obligatory.  If  obedience  does  not  follow,  the  master 
may  compel  it  by  punishment,  and  the  nature  and  extent  of  the  punishment 
must  be  decided  by  the  exigency  of  the  case.  The  master  may  also  apply 
punishment  by  way  of  correction  for  past  as  well  as  present  offenses  to  pre- 
serve the  good  order  and  discipline  of  the  ship.  But,  after  all,  however  sum- 
mary or  strict  may  be  his  power,  it  is  not  unlimited,  nor  is  it  to  be  exercis- 
ed in  an  arbitrary,  cruel,  or  revengeful  manner.  The  authority  of  the  master 
on  board  the  ship  is  nearly  allied  to  that  of  a  parent,  and  is  to  be  used  with 
reasonable  tenderness  and  humanity.  No  punishment  can  be  inflicted  unless 
for  reasonable  provocation  or  cause;  and  it  must  be  moderate  and  Just  and 
proportionate  to  the  nature  and  aggravation  of  the  offense.  The  law  does  not 
permit  the  master  to  gratify  a  brutal  and  low  revenge,  or  to  inflict  cruel  and 
unnecessary  punishments.  It  allows  no  excess,  either  in  the  mode  or  the  na- 
ture, or  the  object  of  the  punishment.  It  upholds  the  exercise  of  the  author- 
ity only  when  it  is  for  salutary  purposes,  not  when  it  arises  from  personal 
prejudice,  caprice,  or  dislike,  or  from  gross  and  vindictive  passiona" 

The  order  to  scrape  the  masts  was  in  itself  to  do  a  seaman's  duty, 
and  the  District  Court  evidently  did  not  believe  libelant's  story  that  he 
suffered  seriously  from  cold.  We  cannot  find  that  the  order  was  un- 
reasonable or  unjustifiable,  although  the  motive  for  the  order  was  to 
punish.  It  was  very  much  less  severe  a  penalty  than  might  have  been 
given  if  the  full  authority  of  the  master  had  been  used.  Libelant 
ought  to  have  obeyed;  and  his  willful  disobedience  brought  upon  him 
the  consequences.  Having  refused  to  obey  such  lawful  order,  to  en- 
force obedience,  the  imposition  of  the  punishment  specified  in  the  stat- 
ute became  the  absolute  right  of  the  master.  Hence  libelant  cannot 
complain  because  he  was  afterwards  put  in  irons  and  given  bread  and 
water.  If,  after  his  release,  he  was  again  sent  to  the  mast,  it  is  not  a 
just  cause  for  complaint.    The  putting  of  the  stick  under  libelant's 
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knees  was  an  act  on  the  part  of  the  master  that  cannot  be  approved  of, 
but  the  weight  of  the  evidence  is  that  it  caused  no  appreciable  suffer- 
ing for  the  time  libelant  remained  in  irons. 

The  learned  judge  of  the  court  below  must  have  so  found,  and,  as 
his  conclusion  was  supported  by  evidence,  this  court  will  not  set  it 
aside.    Libelant's  case  is  without  substantial  merit. 

Decree  affirmed. 


<173  Fed.  263.) 

FREEDING  et  aL  v.  ALLEN   et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    September  7,  1909.) 

No.  1,667. 

Licenses  (|  33*)  —  Alaska  —  Constbuction  or  Statutes— Appobtionment  of 
License  Moneys  in  Towns. 

The  power  given  to  the  District  Court  in  Alaska  by  Act  March  2,  1903,  c. 
978,  32  Stat.  944,  to  apportion  the  license  moneys  collected  from  persons 
for  doing  business  within  an  incorporated  town,  and  thereby  required  to 
be  paid  over  by  the  clerk  of  the  court  to  the  treasurer  of  the  municipality, 
and  to  designate  by  order  the  proportion  that  should  be  used  for  school 
and  for  municipal  purposes,  respectively,  was  taken  away  by  Act  April 
28,  1904,  c.  1778,  33  Stat.  529,  which  for  the  first  time  authorized  the  com- 
mon council  of  incorporated  towns  to  levy  a  general  tax  for  school  pur- 
poses, and  required  it  to  establish  and  maintain  schools  and  provide  the 
necessary  funds  therefor,  and  which  also  provided  that  the  license  moneys 
should  be  paid  over  to  the  municipal  treasurer  without  qualification,  "to 
be  used  for  school  and  municipal  purposes,''  and  repealed  all  inconsistent 
acts.  Since  such  act  the  apportionment  of  such  fund  rests  with  the  com- 
mon council  of  the  town. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  f  67;  Dec.  Dig.  $ 
33.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

John  Rustgard  and  Campbell,  Metson,  Drew,  Oatman  &  MacKenzie, 
for  plaintiffs  in  error. 

C.  S.  Hannum,  Albert  H.  Elliot,  and  John  T.  Reid,  for  defendants 
in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  The  plaintiffs  in  error  constitute  the  comn?on 
council  of  the  town  of  Nome,  in  the  district  of  Alaska,  and  the  de- 
fendants in  error  the  school  board  of  the  Nome  school  district.  The 
school  board  having  presented  a  petition  in  writing  to  the  court  below, 
asking  its  order  apportioning  the  federal  license  moneys  collected  by 
it  in  pursuance  of  law,  so  that  the  petitioner  should  receive  50  per  cent, 
thereof,  or  such  other  percentage  as  the  court  should  deem  proper,  up 
to  the  amount  of  $20,500,  with  which  to  pay  the  indebtedness  already 
incurred  and  to  be  incurred  during  the  school  year  then  ensuing,  and 
directing  the  treasurer  of  the  town  of  Nome  to  pay  directly  to  the 
petitioners  such  percentage  of  the  license  moneys  as  should  be  appor- 
tioned by  the  court  for  the  purposes  stated,  and  an  order  to  show  cause 
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why  the  petition  should  not  be  granted  having  been  served  upon  the 
plaintiffs  in  error  by  the  direction  of  the  court,  objections  were  filed 
by  them,  to  which  the  petitioners  replied.  The  hearing  resulted  in  these 
findings : 

"(1)  That  the  sum  of  $20,500  Is  the  proper  amount  to  be  apportioned  for  the 
use  of  the  school  board  for  the  purpose  of  enabling  the  board  to  pay  the  in- 
debtedness against  the  school  district,  and  for  the  due  maintenance  of  the 
Nome  public  schools  for  the  ensuing  school  year. 

'*(2)  That  <m  the  26th  day  of  August,  1908,  the  finance  committee  of  the 
common  council  of  the  town  of  Nome  recommended  that  the  request  of  the 
Nome  school  board  that  the  $20,500  be  made  available  for  school  purposes  for 
the  ensuing  school  year  be  granted,  and  that  said  sum  be  made  available  for 
such  purposes,  with  the  following  exception:  That  $3,000  thereof  be  deducted 
from  the  amount  so  to  be  made  available  for  school  purposes  for  the  current 
year,  until  such  time  as  the  school  t>oard  has  exhausted  Its  resources  at  law 
to  recover  the  sum  of  $3,000  claimed  by  said  common  council  to  have  been 
illegally  withdrawn  from  the  funds  of  the  school  district  by  members  of 
former  school  boards. 

''(3)  That  on  the  29th  day  of  August,  1908,  the  recommendation  of  the  finance 
committee  of  the  common  council  of  the  town  of  Nome  was  regularly  approved 
by  the  members  of  said  common  council  In  regular  meeting  assembled,  and  that 
by  reason  of  the  action  of  said  common  council  only  $17,500  was  made  avail- 
able for  school  purposes,  and  that  $3,000  of  said  sum  of  $20,500  Is  not  avail- 
able for  school  purposes ;  the  same  being  made  dependent  upon  action  of  said 
petitioners  to  recover  the  said  sum  of  $3,000  claimed  by  said  common  council 
to  have  been  illegally  expended  by  former  members  of  the  school  board. 

**(4)  That  said  sum  of  $3,000,  in  addition  to  said  sum  of  $17,500,  should 
be  made  available  for  school  purposes  for  the  ensuing  school  year,  without 
regard  to  any  liability  of  former  members  of  the  Nome  school  board  to  the 
Nome  school  district," 

Upon  these  findings  the  court  adjudged  that  the  council — 

"set  apart,  apportion,  and  pay  over  to  the  treasurer  of  the  Nome  school  board, 
for  school  purposes  for  the  ensuing  school  year,  the  additional  sum  of  $3,000 
from  the  federal  license  moneys  now  In  the  hands  of  the  cleric  of  this  court, 
or  hereafter  to  come  into  his  hands  as  such  clerk,  and  by  him  paid  over  to  the 
common  council  of  the  town  of  Nome." 

The  power  of  the  court  below  to  make  the  order  is  questioned  by 
this  writ  of  error,  which  question  depends  upon  the  proper  construc- 
tion of  various  statutes  enacted  by  Congress  in  respect  to  the  district 
of  Alaska. 

The  act  of  March  3,  1899  (30  Stat.  1253,  1336,  c.  429),  provided, 
among  other  things,  that  any  person  or  persons,  corporation,  or  com- 
pany prosecuting  or  attempting  to  prosecute  any  of  certain  enumerated 
lines  of  business  within  the  district  of  Alaska  should  first  apply  for  and 
obtain  license  so  to  do  from  a  District  Court  or  a  subdivision  thereof 
in  said  district,  and  pay  for  such  license  for  the  respective  lines  of 
business  and  trade  as  therein  specified.  That  act  was  amended  by  one 
of  June  6,  1900,  entitled  "An  act  making  further  provision  for  a  civil 
government  for  Alaska,  and  for  other  purposes"  (31  Stat.  321,  330, 
521,  c.  786),  which,  among  other  things,  provided  for  the  incorporation 
of  any  community  having  300  permanent  inhabitants,  with  certain 
enumerated  officers,  including  "a  school  board  of  three  directors,  who 
shall  have  the  exclusive  supervision,  management  and  control  of  the 
public  schools  and  school  property  within  said  corporation,  and  shall 
be  ele-'ted  in  the  same  manner  and  for  the  same  term  as  the  council," 
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therein  also  provided  for,  and  further  providing  that  the  treasurer  of 
the  corporation  shall  be  ex  officio  treasurer  of  the  school  board,  and — 

"that  fifty  per  cent  of  all  license  moneys  provided  for  by  act  of  Ck>ngre88  ap- 
proved March  third,  eighteen  hundred  and  ninety-nine,  entitled  'An  act  to  de- 
fine and  punish  crimes  In  the  district  of  Alaska,  and  to  provide  a  Code  of 
Criminal  Procedure  for  said  district,'  and  any  amendments  made  thereto,  re- 
quired to  be  paid  by  any  resident,  person,  or  corporation,  for  business  carried 
on  within  said  corporation,  shall  be  paid  over  by  the  derk  of  the  United 
States  District  Court  receiving  the  same  to  the  treasurer  of  said  corporation, 
upon  taking  his  receipt  therefor  In  duplicate,  one  of  which  duplicate  receipts 
shall  be  forwarded  to  the  Secretary  of  the  Treasury  of  the  United  States  by 
the  clerk  as  a  voucher  in  lieu  of  cash,  and  the  other  receipt  shall  be  retained 
by  the  clerk.  The  money  received  by  the  treasurer  of  the  corporation  shall  be 
used  under  the  direction  of  the  council  for  school  purposes." 

Prior  to  the  act  just  mentioned,  to  wit,  that  of  June  6,  1900,  there 
was  no  provision  for  the  organization  of  any  municipal  corporation 
within  the  district  of  Alaska,  and  while  the  council  of  such  corpora- 
tions as  should  be  organized  thereunder  was  thereby  given  the  power  to 
levy  and  collect  taxes  for  certain  specified  local  purposes,  no  power  was 
given  such  council  to  levy  any  tax  for  school  purposes;  the  schools 
being  provided  for,  as  above  shown,  by  the  payment  by  the  clerk  of  the 
District  Court  to  the  treasurer  of  the  municipal  corporation  of  one- 
half  of  the  license  moneys  coming  into  his  hands. 

The  subsequent  act  of  March  3,  1901  (31  Stat.  1438,  c.  .859),  so 
amended  the  act  of  June  6,  1900,  as  to  provide : 

"That  where  It  is  made  to  appear  to  the  satisfaction  of  the  District  Court 
that  the  whole  amount  heretofore  or  hereafter  received  by  the  treasurer  of 
the  corporation  from  the  clerk  of  the  court  Is  not  required  for  school  purposes, 
the  court  may  from  time  to  time,  by  orders  duly  made  and  entered,  with  a 
statement  of  the  facts  upon  which  they  are  based,  authorize  the  expenditure 
of  the  accumulated  surplus,  or  any  part  thereof,  for  any  of  the  municipal  pur- 
poses enumerated  in  this  chapter.  Fifty  per  centum  of  all  license  moneys  pro- 
vided for  by  said  act  approved  March  third,  eighteen  hundred  and  ninety-nine, 
and  any  amendmentcf  made  thereto,  that  may  hereafter  be  paid  for  business 
carried  on  outside  Incorporated  towns  in  the  district  of  Alaska  and  covered 
into  the  Treasury  of  the  United  States  shall  be  set  aside  to  be  expended  so 
far  as  may  be  deemed  necessary  by  the  Secretary  of  the  Interior,  within  his 
discretion  and  under  his  direction,  for  school  purposes  outside  Incorporated 
towns  In  said  district  of  Alaska." 

On  the  2d  of  March,  1903,  Congress  passed  an  act,  entitled  "An  act 
amending  the  Civil  Code  of  Alaska,  providing  for  the  organization  of 
private  corporations,  and  for  other  purposes"  (32  Stat.  944,  c.  978), 
so  amending  the  act  of  March  3,  1901,  in  regard  to  license  moneys  as 
to  provide  as  follows: 

**That  all  license  moneys  provided  for  by  act  of  Congress  approved  March 
third,  eighteen  hundred  and  ninety-nine,  entitled  *An  act  to  define  and  punish 
crimes  in  the  district  of  Alaska,  and  to  provide  a  Code  of  Criminal  Procedure 
for  said  district,'  and  any  amendments  thereto,  required  to  be  paid  by  any 
resident,  person,  or  corporation  for  business  carried  on  within  the  limits  of 
any  incorporated  town,  and  collected  by  the  clerk  of  the  District  Court,  shall 
be  paid  over,  by  said  clerk  to  the  treasurer  of  such  corporation,  to  be  used  for 
municipal  and  school  purposes  In  such  proportions  as  the  court  may  order, 
but  not  more  than  fifty  per  centum,  nor  less  than  twenty-five  per  centum  there- 
of shall  be  used  for  school  purposes,  the  remainder  thereof  to  be  paid  to  the 
treasurer  of  the  corporation  for  the  support  of  the  municipality,  and  the  clerk 
of  said  court  shall  take  said  treasurer's  receipt  therefor  in  triplicate,  one  of 
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which  receipts  shall  be  forwarded  to  the  Secretary  of  the  Treasury,  another  to 
the  Attorney  General,  and  the  other  shall  be  retained  by  the  clerk ;  provided, 
that  fifty  per  centum  of  all  license  moneys  provided  for  by  said  act  of  Con- 
gress approved  March  third,  eighteen  hundred  and  ninety-nine,  and  any  amend- 
mentf  made  thereto,  that  may  hereafter  be  paid  for  business  carried  on  out- 
side incorporated  towns  In  the  district  of  Alasl^a,  shall  be  covered  into  the 
treasury  of  the  United  States  and  set  aside  to  be  expended,  so  far  as  may  be 
deemed  necessary  by  the  Secretary  of  the  Interior,  within  his  discretion  and 
under  his  direction,  for  school  purposes  outside  Incorporated  towns  in  said  dis- 
trict of  Alaska." 

On  the  28th  day  of  April,  1904,  Congress  passed  an  act,  entitled  "An 
act  to  amend  and  codify  the  laws  relating  to  municipal  corporations  in 
the  district  of  Alaska"  (33  Stat.  529,  c.  1778),  sections  7  and  8  of 
which  are  as  follows : 

"Sec.  7.  That  all  license  moneys  collected  by  the  clerk  of  the  District  Court 
from  any  person  for  any  business,  trade,  or  occupation  carried  on  within  the 
limits  of  any  incorporated  town  in  the  district  of  Alaska  pursuant  to  the  pro- 
visions of  an  act  entitled  'An  act  to  define  and  punish  crimes  in  the  district  of 
Alaska,  and  to  provide  a  Code  of  Criminal  Procedure  for  said  district,'  ap- 
proved March  third,  eighteen  hundred  and  ninety-nine,  and  all  acts  or  parts 
of  acts  amendatory  thereof,  shall  by  said  clerk  be  paid  over  to  the  treasurer 
of  the  town  to  be  used  for  school  and  municipal  purposes  within  the  town. 
The  clerk  shall  take  a  receipt  for  such  money  in  triplicate,  one  of  which  re- 
ceipts shall  be  filed  with  the  Secretary  of  the  Treasury,  one  with  the  Attorney 
Oeneral  of  the  United  States,  and  one  shall  be  retained  by  the  clerk. 

"Sec.  8.  That  all  acts  and  parts  of  acts  inconsistent  with  this  act  are,  to 
the  extent  of  such  inconsistency,  hereby  repealed,  and  the  provisions  of  this 
act  shall  apply  to  and  govern  all  municipal  corporations  heretofore  created 
in  the  district  of  Alaska." 

This  act  of  April  28,  1904,  in  its  fourth  section,  prescribed  the  pow- 
ers the  common  council  of  incorporated  towns  therein  provided  for, 
as  well  as  all  municipal  corporations  theretofore  created  in  Alaska  (see 
section  8  of  the  act),  shall  have  and  exercise,  including  the  power  "to 
assess,  levy  and  collect  a  general  tax  for  school  and  municipal  pur- 
poses, not  to  exceed  two  per  centum  of  the  assessed  valuation  upon  all 
real  and  personal  property,  and  to  declare  the  same  a  lien  upon  such 
property,  and  to  enforce  the  collection  of  such  lien  by  foreclosure,  levy, 
distress  and  sale,"  with  certain  exceptions  not  necessary  to  be  men- 
tioned ;  and  including  the  power — 

"to  establish  one  or  more  school  districts,  to  provide  the  same  with  suitable 
school  houses,  and  to  provide  the  necessary  funds  for  the  maintenance  of 
schools,  but  such  school  districts  and  schools  when  established  shall  be  under 
the  supervision  and  control  of  a  school  board  of  three  members,  consisting  of 
a  director,  a  treasurer  and  a  clerk,  to  be  elected  annually  by  the  vote  of  all 
adults  who  are  citizens  of  the  United  States,  or  who  have  declared  their  in- 
tention to  become  such,  and  who  are  residents  of  the  school  district." 

On  the  27th  day  of  January,  1905,  Congress  passed  the  last  act 
which  bears  upon  the  question  now  before  us,  which  act  was  entitled 
^'An  act  to  provide  for  the  construction  and  maintenance  of  roads,  the 
establishment  and  maintenance  of  schools,  and  the  care  and  support 
of  insane  persons  in  the  district  of  Alaska,  and  for  other  purposes" 
(33  Stat.  616,  c.  277),  the  fourth  section  of  which,  omitting  those  por- 
tions thereof  having  no  pertinency  here,  is  as  follows : 

"That  the  common  council  of  the  incorporated  towns  in  such  district  shall 
have  the  power,  and  it  shall  be  their  duty  in  their  respective  towns,  to  estab- 
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llsh  school  districts,  to  provide  the  same  with  suitable  school  houses,  and  to 
maintain  public  schools  therein,  and  to  provide  the  necessary  funds  for  the 
schools;  but  such  schools  when  established  shall  be  under  the  supervision  and 
control  of  a  school  board  of  three  members,  consisting  of  a  director,  a  treas- 
urer, and  a  clerk,  to  be  elected  annually  by  the  votes  of  all  adults  who  are  citi- 
zens of  the  United  States,  or  who  have  declared  their  Intention  to  become  such, 
and  who  are  residents  of  the  school  district.  ♦  ♦  ♦  All  money  available  for 
school  purposes,  except  for  the  construction  and  equipment  of  school  houses 
and  the  acquisition  of  sites  for  the  same,  shall  be  expended  under  the  direction 
of  said  board,  and  the  treasurer  of  said  board  shall  be  the  custodian  of  said 
money,  and  he  shall,  before  entering  upon  the  duties  of  his  office,  give  his  bond 
with  sufficient  sureties  to  the  school  district  In  such  sum  as  the  common  coun- 
cil may  direct,  and  subject  to  Its  approval,  but  not  less  than  twice  the  amount 
that  may  come  Into  his  hands  as  treasurer,  conditioned  that  he  will  honestly 
and  faithfully  disburse  and  account  for  all  money  that  may  come  into  his 
hands  as  such  treasurer.  The  said  board  shall  have  the  power  to  hire  and  em- 
ploy the  necessary  teachers,  to  provide  for  heating  and  lighting  the  school 
houses,  and  in  general  to  do  and  perform  everything  necessary  for  the  due 
maintenance  of  a  proper  school." 

By  the  fifth  section  of  the  act  of  January  27,  1905,  provision  was 
made  for  the  establishment  of  school  districts  outside  of  incorporated 
towns  and  for  the  maintenance  thereof. 

It  will  be  readily  seen  from  the  foregoing  provisions  of  the  various 
acts  of  Congress  upon  the  subject  that  by  that  of  March  3,  1899,  cer- 
tain license  taxes  upon  certain  lines  of  business  carried  on  in  Alaska 
were  authorized  to  be  collected  by  the  clerk  of  the  District  Court,  who 
was  required  to  pay  them  into  the  treasury  of  the  United  States ;  that 
the  next  act  upon  the  subject,  that  of  June  6,  1900,  first  provided  for 
the  organization  of  municipal  corporations  in  Alaska,  and  for  schools 
therein,  and  a  school  board  therefor  of  three  directors,  with  "exclusive 
supervision,  management  and  control  of  the  public  schools  and  school 
property  within  said  corporation,"  and  a  common  council  and  treasurer 
of  the  municipality,  with  the  further  provision  that  the  treasurer  of 
the  municipality  should  be  ex  officio  treasurer  of  the  school  board, 
and  that  50  per  cent,  of  the  license  moneys  provided  for  by  the  act  of 
March  3,  1899,  should  be  paid  by  the  clerk  of  the  District  Court  to 
the  treasurer  of  the  municipality,  who  should  use  it  under  the  direction 
of  the  council  for  school  purposes;  that*by  its  next  act  of  March  3, 
1901,  Congress  provided  that,  where  it  was  shown  to  the  satisfaction  of 
the  District  Court  that  the  whole  amount  received  by  the  treasurer 
of  the  municipalitv  from  the  clerk  of  the  court  is  not  required  for 
school  purposes,  the  court  may  from  time  to  time,  by  orders  duly 
made  and  entered,  with  a  statement  of  the  facts  upon  which  they  are 
based,  authorize  the  expenditure  of  the  accumulated  surplus,  or  any 
part  thereof,  for  any  of  the  municipal  purposes  enumerated"  therein ; 
that  by  its  next  act  upon  the  subject,  that  of  March  2,  1903,  Congress 
provided  that  all  of  the  license  moneys  collected  by  the  clerk  of  the 
District  Court  should  be  paid  over  by  him  to  the  treasurer  of  the 
municipality,  "to  be  used  for  municipal  and  school  purposes  in  such 
proportions  as  the  court  may  order,  but  not  more  than  fifty  per  centum, 
nor  less  than  twenty-five  per  centum  thereof  shall  be  used  for  school 
purposes,  the  remainder  thereof  to  be  paid  to  the  treasurer  of  the  cor- 
poration for  the  support  of  the  municipality."  But  by  its  act  of  April 
28,  1904,  entitled  "An  act  to  amend  and  codify  the  laws  relating  to 
97  C.aA.— 28 
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municipal  corporations  in  the  district  of  Alaska,"  Congress  so  amended 
its  previous  provisions  upon  the  subject  as  to  declare  that  all  license 
moneys  collected  by  the  clerk  of  the  District  Court  from  any  other  per- 
son for  any  business,  trade,  or  occupation  carried  on  within  the  limits 
of  any  incorporated  town  within  the  district  of  Alaska,  pursuant  to  its 
previous  acts,  "shall  by  said  clerk  be  paid  over  to  the  treasurer  of  the 
town,  to  be  used  for  school  and  municipal  purposes  within  the  town," 
and  by  section  8  of  its  act  of  April  28,  1904,  provided : 

"That  all  acts  and  parts  of  acts  inconsistent  with  this  act  are,  to  the  ext«it 
of  such  inconsistency,  hereby  rei)ealed,  and  the  provisions  of  this  act  shail  ap- 
ply to  and  govern  all  municipal  corporations  heretofore  created  in  the  district 
of  Alaska." 

Congress  thus  took  away  from  the  District  Court  the  power  thereto- 
fore vested  in  it  to  apportion  the  license  moneys,  collected  by  its  clerk 
and  by  him  paid  over  to  the  treasurer  of  the  town,  to  municipal  and 
school  purposes,  and  also  eliminated  the  provision  in  the  act  of  March 
2,  1903,  to  the  effect  that  not  more  than  50  per  centum  nor  less  than 
25  per  centum  of  such  license  moneys  should  be  used  for  school  pur- 
poses, requiring,  without  qualification,  all  of  such  moneys  to  be  paid 
over  by  the  clerk  of  the  District  Court  to  the  treasurer  of  the  munici- 
pality "to  be  used  for  school  and  municipal  purposes"— obviously,  we 
think,  to  be  used  for  such  purposes  under  the  direction  and  control  of 
the  municipal  authorities,  and  not  under  that  of  the  court.  And  that 
such  was  the  intent  of  Congress  by  its  act  of  April  28,  1904,  is  further 
shown  by  the  fact  that,  for  the  first  time  in  its  legislation  in  respect  to 
Alaska,  Congress,  in  the  fourth  section  of  its  act  of  April  28,  1904, 
in  prescribing  the  powers  of  the  common  council  of  incorporated  towns 
therein  provided  for,  as  well  as  all  other  municipal  corporations  there- 
tofore created  in  Alaska,  gave  such  corporations  the  power  to  assess, 
levy,  and  collect  a  general  tax  for  school  as  well  as  other  municipal 
purposes,  with  certain  exceptions,  and  with  power  "to  establish  one 
or  more  school  districts,  to  provide  the  same  with  suitable  school 
houses,  and  to  provide  the  necessary  funds  for  the  maintenance  of 
schools." 

Under  this  power  to  levy  a  tax  for  school  purposes.  Congress  mani- 
festly conferred  upon  the  common  council  of  incorporated  towns  the 
right  to  supplement,  if  need  be,  the  license  moneys  it  required  to  be 
paid  by  the  clerk  of  the  District  Court  to  the  treasurer  of  the  munici- 
pality "to  be  used  for  school  and  municipal  purposes,"  by  a  general 
tax  for  school  purposes.  It  results  that  it  was  not  for  the  court  below 
to  determine  "the  proper  amount  to  be  apportioned  for  the  use  of  the 
school  board  for  the  purpose  of  enabling  the  board  to  pay  the  indebted- 
ness against  the  school  district,  and  for  the  due  maintenance  of  the 
Nome  public  schools  for  the  ensuing  school  year,"  for  all  its  previous 
authority  in  the  premises  was  taken  away  by  the  provisions  of  the  act 
of  April  28,  1904,  and  that  it  erred  in  adjudging,  as  it  did,  that  the 
council — 

"jjet  apart,  apportion,  and  pay  over  to  the  treasurer  of  the  Nome  school  board, 
for  school  purposes  for  the  ensuing  school  year,  the  additional  sum  of  $3,000 
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from  the  federal  license  moneys  now  in  the  hands  of  the  derk  of  this  court, 
or  hereafter  to  come  into  his  hands  as  such  clerk,  and  by  him  paid  over  to  the 
common  council  of  the  town  of  Nome.'* 

The  judgment  is  accordingly  reversed. 


(173  Fed.  209.) 

METROPOLITAN  SECURITIES  00.  v.  LADD. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  13,  1900.) 

No.  290. 

Contracts  (§  164*)^— Construction— Contempobaneous  CJontracts  Construed 
togkther. 

A  street  railway  company  leased  its  entire  system  and  property  for  a 
long  term.  A  contract  was  subsequently  made  between  them  by  which 
the  lessee  agreed  to  furnish  to  the  lessor  $8,000,000  in  cash  to  make  certain 
extensions  and  pay  indebtedness,  and  the  lessor  agreed  to  issue  its  im- 
provement notes  for  the  same  amount  to  defendant,  a  security  company, 
with'  collateral  security.  By  a  contemporaneous  agreement  between  the 
lessee  and  defendant  the  latter  agreed  that  it  would  when  required,  on 
reasonable  notice,  and  in  any  event  before  January  1,  1909,  furnish  to 
the  lessee  such  sums  as  might  be  required  by  it  to  carry  out  its  agree- 
ment with  the  lessor.  A  third  agreement  was  made  between  defendant 
and  a  fourth  corporation  by  which  defendant  was  to  deliver  the  notes  and 
security  received  from  the  lessor  to  the  other  party,  which  was  to  supply 
the  $8,000,000,  to  be  raised  by  a  sale  of  its  own  obligations,  secured  by 
collateral  deposited  with  a  trust  company,  in  accordance  with  a  fourth 
contract  between  them.  The  several  contracts  were  fully  performed,  ex- 
cept that  defendant  paid  over  to  the  lessee  only  a  part  of  the  money,  re- 
fusing on  the  lessee*s  Insolvency  to  pay  more.  The  several  corporations, 
except  the  trust  company,  were  practically  controlled  by  the  same  per- 
sons, the  fourth  corporation,  which  in  fact  furnished  the  money  owning 
9f»  per  cent,  of  the  stock  of  defendant,  and  defendant  the  entire  stock  of 
the  lessee.  Heldt  that  all  the  contracts  must  be  construed  together  as 
one,  and,  so  construed,  the  transaction  was  not  a  loan  by  defendant,  but 
it  simply  acted  as  a  conduit  for  the  transfer  of  the  securities  and  pay- 
ment of  the  money  to  the  lessee,  and  that,  having  received  it  for  the  pur- 
pose, and  the  contracts  having  been  fully  executed  by  all  other  parties, 
it  had  no  concern  with  the  solvency  or  insolvency  of  the  lessee,  whose  re- 
ceivers were  entitled  to  recover  the  unpaid  part  of  the  money. 

[Bkl.  Note.— -For  other  cases,  see  Contracts,  Cent  Dig.  §§  746-748;  Dec. 
Dig.  §  164.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  William  W.  Ladd,  as  receiver  of  the  New  York  City  Rail- 
way Company,  against  the  Metropolitan  Securities  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

On  writ  of  error  to  review  a  judgment  entered  February  11,  1900,  in  the  Cir- 
cuit Court  for  the  Southern  District  of  New  York  in  favor  of  the  plaintiff 
for  $5,271,582.54.  The  action  was  tried  by  the  court,  a  jury  trial  beiug 
waived  by  written  stipulation.  The  court  made  numerous  findings  of  fact, 
those  numbered  13,  15,  1(3,  17,  23,  25,  26,  and  32  being  duly  excepted  to  by  the 
defendant.  The  defendant  also  presented  numerous  proposed  special  findings 
which  the  court  declined  to  adopt,  the  defendant  reserving  an  exception  to 
the  refusal  of  the  court  to  find  those  numbered  11,  15,  16,  17,  21,  24,  25,  28, 
29,  30,  and  33  to  41  inclusive.    The  defendant  also  presented  22  proposed  con- 
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elusions  of  law  which  the  court  declined  to  affirm,  except  the  one  numbered 
22,  and  the  defendant  reserved  an  exertion  to  each  refusal. 

The  action  was  originally  brought  by  Messra  Joline  and  Robinson,  as  re- 
ceivers of  the  New  York  City  Railway  Company.  The  present  plaintiff  was 
appointed  receiver  In  place  of  said  Joline  and  Robinson  on  the  27th  day  of 
July,  190S,  and  was  duly  substituted  as  plaintlfT  by  an  order  of  the  Circuit 
Court  entered  February  10,  1909. 

The  complaint,  after  reciting  the  appointment  of  the  receivers  of  the  New 
York  City  Railway  Company  and  the  authority  to  bring  this  suit,  alleges  that 
all  the  times  therein  mentioned  the  defendant,  the  New  York  City  Railway 
Company,  and  the  Metropolitan  Street  Railway  Company  were  New  York 
corporations,  and  that  the  latter  on  the  14th  day  of  February,  1902,  was  oper- 
ating as  owner,  lessee,  and  by  means  of  subsidiary  companies,  practically  the 
entire  surface  street  railway  system  of  the  city  of  New  York.  That  on  the 
said  14th  day  of  February,  1902,  the  Metropolitan  Company  leased  Its  systems 
and  lines  to  the  New  York  City  Company  for  the  term  of  999  years,  and  the 
City  Company  took  possession  and  operated  the  same  under  the  lease,  and 
continued  to  do  so  until  the  appointment  of  the  receivers  by  order  made  Sep- 
tember 24,  1907. 

The  complaint  alleges  further  that  on  the  22d  day  of  May,  1907,  the  City 
Company  entered  Into  an  agreement  with  the  Metropolitan  Company  whereby 
the  City  Company  promised  that  it  would  when  required,  on  reasonable  notice, 
and  in  any  event  before  January  1,  1909,  furnish  the  Metropolitan  Company 
$8,000,000  in  cash*  The  agreement  further  provided  that  the  Metropolitan 
Company  would  forthwith  issue  and  deliver  to  the  Metropolitan  Securities 
Company,  the  defendant  herein,  its  three-year  5  per  cent  improv^nent  notes 
to  the  face  value  of  $8,000,000,  and  for  security  would  assign  to  the  Securities 
Company  all  claims,  notes,  and  accounts  of  every  description  which  the  Metro- 
politan Street  Railway  Company  had  at  the  date  of  said  agreement  or  there- 
after might  have  against  any  of  its  subsidiary  companies.  That  the  securities 
were  assigned  as  provided  in  said  agreement. 

It  is  alleged  further  that  on  the  same  day  (May  22d)  the  City  Company  en- 
tered into  an  agreement  with  the  Securities  Company  whereby  It  agreed  that 
the  Securities  Company  would  when  required  on  reasonable  notice,  and  In 
any  event  before  January  1,  1909,  furnish  to  the  City  Railway  Company  such 
sums  as  might  be  required  by  it  to  carry  out  said  agreement  between  the  Met- 
ropolitan Street  Railway  Company  and  the  City  Company.  That  this  cove- 
nant upon  the  part  of  the  Securities  Company  formed  the  consideration  for 
the  said  agreement  on  the  part  of  the  City  Company  to  make  said  payments 
to  the  Metropolitan  Street  Railway  Company,  and  Induced  the  making  of  the 
agreements  to  do  so.  Both  of  these  contracts  are  In  writing,  and  are  set  out 
In  full  in  the  opinion  of  the  Circuit  Judge,  and  are  known  as  schedules  A  and 
B.    They  need  not  be  repeated. 

The  complaint  alleges  further  that  the  City  Company  and  its  receivers  fully 
performed  Its  agreement  with  the  Metropolitan  Company,  and  $8,000,000  has 
been  paid  and  incurred  pursuant  to  its  terms,  for  which  no  consideration  has 
been  received  except  tiie  promise  of  the  defendant  to  repay  said  sum.  That 
the  Metropolitan  Company  has  performed  the  agreement  on  its  part  with  the 
City  Company,  and  has  delivered  to  the  defendant  prior  to  September,  1907, 
the  full  consideration  for  the  defendant's  said  agreement  to  repay  the  sums 
paid  by  the  City  Company,  to  wit,  the  $8,000,000  of  improvement  notes  of  the 
Metropolitan  Company,  and  as  collateral  thereto  the  notes  of  the  Third  Ave- 
nue Railroad  Company,  Twenty-Eighth  and  Twenty-Ninth  Streets  Crosstown 
Railroad  Company,  Twenty-Third  Street  Railroad  Company,  and  Second  Avenue 
Railroad  Company,  aggregating  $8,148,209.91.  That  the  defendant  accepted 
the  said  notes,  and  has  continued  to  hold  the  same  for  Its  own  use.  That  the 
said  payments  to  the  Metropolitan  Company  were  made  at  the  instance  of 
the  Securities  Company,  and  In  reliance  upon  its  agreement  to  repay  the  New 
York  City  Railway  Company  for  such  advances,  no  other  consideration  hav- 
ing been  received  by  said  City  Company.  That  the  Securities  Company  has 
paid  only  the  sum  of  $3,086,000  to  the  City  Company,  and  there  Is  due  a  bal- 
ance of  $4,964,000.  That  the  agreements  heretofore  mentioned  were  made  to 
enable  the  Metropolitan  Company  to  discharge  a  floating  Indebtedness  and 
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make  necessary  Improvements  and  changes  of  motive  power  necessitating  the 
expenditure  of  $8,000,000. 

Judgment  Is  demanded  for  $4,964,000. 

The  answer  admits  the  appointment  of  receivers  of  the  New  Yoric  City  Rail- 
way Ck>mpany,  and  that  on  the  14th  of  February,  1902,  and  for  some  time 
prior  thereto,  the  Metropolitan  Street  Railway  Company  operated  a  large  por- 
tion of  the  street  surface  railroads  In  the  borough  of  Manhattan.  It  admits 
the  execution  of  schedules  A  and  B,  the  reception  by  It  of  certain  papers  pur- 
porting to  be  Improvement  notes  of  the  Metropolitan  Street  Railway  Company 
for  the  face  amount  of  $8,000,000,  and,  as  collateral  thereto,  paper  writings 
purporting  to  be  promissory  notes  of  the  companies  as  alleged  in  paragraph 
7  of  the  complaint,  and  It  admits  the  payment  of  $3,036,000  as  therein  alleged. 

The  answer  puts  in  issue  the  other  allegations  of  the  c<miplalnt,  and  as  an 
affirmative  defense  alleges  the  Insolvency  of  the  New  York  City  Railway  Com- 
pany and  of  the  Metropolitan  Street  Railway  Company. 

The  opinions  of  the  court  below  are  reported  sub  nom.  Joline  v.  Metro- 
politan Securities  Co.  (C.  C.)  164  Fed.  144,  650. 

Cravath,  Henderson  &  De  GersdorflF  (De  Lancey  Nicoll  and  Richard 
Reid  Rogers,  of  counsel),  for  plaintiff  in  error. 

Joseph  H.  Choate,  Arthur  H.  Masten,  and  Robert  C.  Beatty,  for 
defendant  in  error. 

Before  COXE,  Circuit  Judge,  and  HOLT  and  HOUGH,  District 
Judges. 

PER  CURIAM.  It  will  be  observed  from  an  examination  of  the 
pleadings  that  few  of  the  salient  facts  are  disputed.  These  facts  ap- 
pear in  the  opinion  of  the  Circuit  Judge,  and  need  not  be  restated.  The 
question  before  us  is  one  of  law,  depending  largely  upon  the  construc- 
tion which  is  placed  upon  the  second  paragraph  of  schedule  B.  It  will, 
therefore,  be  unnecessary  to  consider  the  defendant's  exceptions  in 
detail. 

On  the  22d  day  of  May,  1907,  the  day  on  which  schedule  B  was 
signed,  an  agreement  between  the  Metropolitan  Company  and  the  City 
Railway  Company  was  also  executed,  known  as  ** Schedule  A,"  by 
which,  after  reciting  that  the  account  between  the  parties  had  been 
stated  and  approved,  it  was  agreed  that  *'the  City  Company  shall  as 
and  when  required,  on  reasonable  notice,  and  in  any  event  before  Janu- 
ary 1,  1909,  furnish  the  Metropolitan  Company  eight  million  dollars 
in  cash." 

Schedule  A  further  provided  that  the  Metropolitan  Railway  Com- 
pany should  forthwith  issue  to  the  Metropolitan  Securities  Company  its 
improvement  notes  to  the  face  amount  of  $8,000,000,  and  for  the  securi- 
ty of  said  notes  the  Railway  Company  should  assign  all  claims,  notes, 
and  accounts  "which  it  now  has  and  in  the  future  may  have  against  any 
of  its  subsidiary  companies." 

So  far,  then,  we  have  an  admitted  obligation  of  the  City  Company 
to  furnish  $8,000,000  to  the  Metropolitan  Company,  and  an  agreement 
by  the  latter  to  issue  its  improvement  notes  to  that  amount  with  col- 
lateral. Schedule  B  recites  the  making  of  schedule  A,  a  copy  of 
which  is  attached  thereto.  By  the  second  paragraph  of  schedule  B, 
the  Securities  Company  agreed,  on  reasonable  notice,  to  furnish  to  the 
City  Company  such  sums  as  were  required  to  carry  out  the  agreement 
with  the  Metropolitan  Company,  viz.,  to  ''furnish  the  Metropolitan 
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Company  eight  million  dollars  in  cash."  The  Securities  Company  also 
agreed  to  advance  to  tlie  City  Company  such  other  sums  as  may  be 
required  by  the  City  Company  before  January  1, 1909,  against  the  issue 
of  demand  notes  of  the  City  Company  therefor.  This  sentence,  the  sec- 
ond of  paragraph  2,  relates  to  an  entirely  separate  and  distinct  obliga- 
tion in  no  way  connected  with  the  first.  No  demand  notes  were  issued 
for  **such  other  sums,"  and  therefore  this  provision  of  the  agreement 
was  never  called  into  action. 

The  City  Company  assigned  to  the  Securities  Company  all  the  shares 
of  stock  and  securities  set  out  in  schedule  A.  On  the  same  day,  May 
22,  1907,  the  Securities  Company  entered  into  an  agreement  with  the 
Interborough-Metropolitan  Company  which  recites  by  way  of  pre- 
amble that  the  Interborough  Company  is  the  owner  of  more  than  96 
per  cent,  of  the  capital  stock  of  the  Securities  Company,  which  latter 
company  is  in  need  of  certain  moneys  for  corporate  purposes.  The 
agreement  provides  that  the  Interborough  Company  shall  advance  to 
the  Securities  Company  prior  to  July  1,  1909,  $15,000,000  in  such 
amounts  as  the  Securities  Company  may  require;  the  latter  agreeing 
to  deliver  to  the  former  its  demand  notes  for  the  said  sum  and  certain 
other  notes  and  stock  as  security  therefor.  On  May  23,  1907,  the  In- 
terborough-Metropolitan Company  entered  into  an  agreement  with  the 
Mercantile  Trust  Company  whereby  the  latter  agreed  to  certify  as  trus- 
tee the  former's  notes  to  the  amount  of  $15,000,000. 

In  the  endeavor  to  find  a  way  through  this  maze  of  corporations,  con- 
tracts, and  obligations,  it  is  well  to  remember  that  the  Securities  Com- 
pany owned  the  entire  capital  stock  of  the  City  Company,  that  96  per 
cent,  of  the  stock  of  the  Metropolitan  Securities  Company  was  held  by 
the  Interborough-Metropolitan  Company,  and  that  all  of  the  railway 
companies  connected  with  this  controversy  were  controlled,  practically, 
by  the  same  individuals.  There  may  have  been  a  reason  for  involving 
the  street  railway  system  of  New  York  in  such  an  impenetrable  snarl, 
but  it  has  not  been  disclosed  in  the  record.  The  project  of  operating 
and  financing  the  street  railway  systems  of  New  Yor{c  during  all  the 
times  in  question,  though  protean  in  the  facility  with  which  it  appeared 
in  different  forms  and  under  different  names,  was  the  same  familiar 
enterprise,  and  managed,  with  the  exception  of  the  Mercantile  Trust 
Company,  by  the  same  group  of  men.  In  our  opinion,  the  true  view 
of  the  obligation  between  these  parties  can  only  be  obtained  by  con- 
sidering all  the  traction  companies  as  being  merely  parts  or  adminis- 
trative divisions  of  one  complex  concern,  and  all  the  separate  contracts 
executed,  in  relation  to  obtaining  $8,000,000  for  the  New  York  City 
Company,  as  being  one  contract,  to  be  construed  together.  The  Met- 
ropolitan Street  Railway  Company  had  leased  all  its  properties  to  the 
New  York  City  Company.  The  Interborough-Metropolitan  Company, 
through  its  stock  ownership,  actually  controlled  the  traction  business/ 
and,  although  the  other  companies  still  maintained  a  distinct  corporate 
existence,  and  could  make  obligatory  contracts  with  each  other,  they 
were,  in  fact,  merely  departments  or  branches  of  the  business  controlled 
by  the  Interborough  Company.  It  was  clearly  the  intent  of  the  parties 
to  the  May,  1907,  agreements  to  provide  a  fund  for  paying  the  debts  of 
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the  Metropolitan  Railway  Company  and  for  necessary  future  construc- 
tion, aggregating  about  $8,000,000,  which  sum  the  Securities  Com- 
pany undertook  to  furnish  to  the  City  Company  absolutely  and  without 
condition.  The  language  of  schedule  B  in  this  regard  is  unambiguous. 
It  provides  that  "the  Securities  Company  shall  *  *  *  furnish  to  the 
City  Company  such  sums  as  may  be  required  by  it  to  carry  out"  its 
agreement  with  the  Metropolitan  Company  to  pay  $8,000,000. 

When  the  various  contracts  of  May  22  and  May  23,  1907,  were 
made,  the  situation  was  this :  By  the  provisions  of  the  lease  between 
the  Metropolitan  Street  Railway  Company  and  the  New  York  City 
Railway  Company,  whatever  money  was  then  needed  for  expenditures 
for  permanent  betterments  upon  the  roads  controlled  by  the  Metropol- 
itan Street  Railway  Company  was  to  be  raised  by  the  Metropolitan 
Street  Railway  Company,  by  the  issue  of  its  own  securities,  and  was 
to  be  furnished  to  the  New  York  City  Railway  Company,  and  expended 
by  it  in  making  the  necessary  permanent  betterments  upon  the  property. 
The  New  York  City  Company  had  at  that  time  expended  over  $2,000,- 
000  of  its  own  money  for  such  betterments,  for  which  it  was  entitled  to 
reimbursement  by  the  Metropolitan  Street  Railway  Company,  and  it 
was  proposed  to  make  further  similar  expenditures  for  permanent  bet- 
terments, amounting  in  the  aggregate  to  $8,000,000.  That  being  the 
situation,  an  arrangement  was  made  for  obtaining  the  $8,000,000  by 
the  negotiation  or  sale  of  notes  to  be  issued  by  the  Interborough  Com- 
pany, certified  by  the  Mercantile  Trust  Company,  and  secured  by  col- 
lateral deposited  with  the  Trust  Company.  The  arrangement  made 
provided  for  the  issue  of  $15,000,000  of  such  notes,  if  desired  by  the 
Interborough  Company,  $8,000,000  of  which  should  be  used  to  provide 
the  $8,000,000  required  for  betterments  by  the  Street  Railway  Com- 
pany. To  effect  that  arrangement  four  contracts  were  executed,  one 
between  the  Metropolitan  Street  Railway  Company  and  the  New  York 
City  Company,  one  between  the  New  York  City  Company  and  the  Met- 
ropolitan Securities  Company,  one  between  the  Metropolitan  Securi- 
ties Company  and  the  Interborough-Metropolitan  Company,  and  one 
between  the  Interborough-Metropolitan  Company  and  the  Mercantile 
Trust  Company.  These  four  contracts  were  made  at  the  same  time, 
were  in  pari  materia,  and  are  to  be  construed  together  as  constituting, 
in  fact,  one  contract.  The  substantial  provisions  of  that  contract  which 
bear  upon  the  questions  in  controversy  in  this  case*  were  that  the  Met- 
ropolitan Street  Railway  Company  agreed  to  execute  its  notes  for  $8,- 
000,000  payable  to  the  Mercantile  Trust  Company,  and  to  deliver  them 
to  the  Metropolitan  Securities  Company,  together  with  securities  or 
obligations  for  more  than  $8,000,000  of  various  street  railway  com- 
panies whose  properties  were  controlled  by  the  Metropolitan  Street 
Railway  Company.  Such  notes  and  collateral  were  then  to  be  de- 
livered by  the  Metropolitan  Securities  Company  to  the  Interborough- 
Metropolitan  Company,  and  then  by  the  Interborough-Metropolitan 
Company  to  the  Mercantile  Trust  Company.  The  Metropolitan  Se- 
curities Company  was  to  issue  its  notes  to  the  Interborough  Company 
for  $15,000,000,  and  the  Interborough  Company  was  to  issue  its  own 
notes  for  $15,000,000,  accompanied  by  the  certificates  of  the  Mercantile 


440  97  C.  C.  A.  REPORTS. 

Trust  Company  that  such  notes  were  adequately  secured  by  collateral 
delivered  to  the  Trust  Company,  by  means  of  which  issue  of  notes 
of  the  Interborough  Company,  secured  by  the  collateral  held  by  the 
Mercantile  Trust  Company  as  trustee,  the  actual  funds  were  to  be 
raised.  Then  it  was  agreed  that  the  $8,000,000  so  obtained  should  be 
paid  by  the  Interborough  Company  to  the  Securities  Company,  and  that 
the  Securities  Company  should  hold  such  sum,  and  pay  it  to  the  New 
York  City  Company  whenever  it  was  called  upon  for  the  money,  and 
in  any  event  before  January  1,  1909.  All  this,  except  the  payment  of 
the  money  to  the  New  York  City  Company,  was  done.  The  Metro- 
politan Street  Railway  Company  issued  its  notes  for  $8,000,000,  pay- 
able to  the  Mercantile  Trust  Company,  and  delivered  them,  together 
with  the  stipulated  collateral  security,  to  the  Metropolitan  Securities 
Company.  That  company  immediately  transferred  them  to  the  Inter- 
borough Company.  That  company  immediately  transferred  them  to 
the  Mercantile  Trust  Company.  The  Interborough  Company  im- 
mediately paid  to  the  Metropolitan  Securities  Company  $8,000,000, 
and  the  Metropolitan  Securities  Company  afterwards  paid  to  the  New 
York  City  Company,  as  called  on  from  time  to  time,  over  $3,000,000; 
but  after  the  appointment  of  the  receivers  the  Securities  Company  re- 
fused to  pay  over  the  balance  to  the  New  York  City  Company,  on  the 
ground,  which  is  its  defense  in  this  case,  that  the  real  existing  arrange- 
ment was  that  the  Metropolitan  Securities  Company  had  contracted  to 
loan  $8,000,000  to  the  New  York  City  Company,  and  that  the  in- 
solvency of  the  New  York  City  Company  released  the  Metropolitan 
Securities  Company  from  the  obligation  to  make  further  advances 
upon  the  loan.  We  do  not  think  it  strictly  correct  to  say  that  the  deliv- 
ery of  the  notes  and  securities  by  the  Metropolitan  Street  Railway 
Company  to  the  Metropolitan  Securities  Company  was  a  sale,  although 
the  transaction  had  many  of  the  features  of  a  sale.  The  Metropolitan 
Securities  Company  was  nothing  but  an  agent  or  conduit  for  the  de- 
livery of  the  notes  and  securities  from  the  Metropolitan  Street  Railway 
Company  to  the  Interborough  Company,  and  for  the  transmission  of 
the  money  received  from  the  Interborough  Company  to  the  New  York 
City  Company.  The  Metropolitan  Securities  Company  had  no  real 
interest  in  the  notes  or  the  collateral  when  it  received  them  from  the 
Metropolitan  Street  Railway  Company.  It  had  no  right  to  retain  them, 
or  to  use  them  for  any  purpose,  and,  in  fact,  there  was  no  reason  that 
we  can  see  for  going  through  the  roundabout  form  of  delivering  them 
to  the  Metropolitan  Securities  Company  at  all.  It  would  have  been 
more  to  the  point  to  have  delivered  them  directly  to  the  Interborough 
Company,  or,  still  more  directly,  to  the  Mercantile  Trust  Company. 
So  when  the  money  was  provided  by  the  Interborough  Company,  there 
was  no  reason  for  going  through  the  form  of  turning  it  over  to  the 
Metropolitan  Securities  Company.  It  might  just  as  well  have  been 
paid  directly  to  the  New  York  City  Company. 

The  obligation  of  the  Metropolitan  Securities  Company,  after  it 
received  the  $8,000,000  from  the  Interborough  Company,  to  pay  it 
to  the  New  York  City  Company,  may,  of  course,  be  considered  as  a 
simple  obligation  under  the  contract  between  them.  We  think  it 
may  more  properly  be  described  as  a  contract  obligation,  fully  executed 
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by  one  party,  and  upon  which  nothing  remained  to  be  done  by  the  other 
but  to  pay  over  the  money ;  or  it  may  be  regarded  as  the  obligation 
of  a  mere  depositary,  or  bailee,  to  turn  over  money  which  is  held  up- 
on an  express  agreement  to  pay  it  to  another,  a  proper  action  to  re- 
cover which  would  be  an  action  for  money  had  and  received. 

But  whatever  would  be  an  accurate  description  of  the  strict  legal 
nature  of  the  obligation  between  the  Metropolitan  Securities  Com- 
pany and  the  New  York  City  Company,  one  thing  seems  absolutely 
clear,  and  that  is  that  it  was  not  a  contract  of  loan.  Nothing  in  the 
case  indicates  that  the  Metropolitan  Securities  Company  was  loaning 
the  money  to  the  New  York  City  Company.  No  promise  to  repay  was 
executed,  no  evidence  of  the  loan  was  delivered,  no  time  of  repayment 
was  fixed,  no  rate  of  interest  was  agreed  upon,  and  none  of  the  ordi- 
nary indicia  of  a  loan,  particularly  a  loan  of  such  magnitude  as  $8,- 
000,000,  exists.  But  much  weightier  than  the  fact  that  all  the  ordinary 
evidences  of  a  loan  are  wanting  is  the  fact,  shown  by  all  the  evidence 
and  all  the  circumstances  of  the  case,  that  nobody  imagined  at  the 
time  that  the  transaction  was  a  loan,  or  had  any  analogy  to  a  loan. 
The  Metropolitan  Street  Railway  Company  had  furnished  the  securi- 
ties upon  which  the  money  was  to  be  raised.  They  were  in  the  shape 
of  negotiable  securities.  They  had  been  transferred  for  value,  before 
maturity,  to  innocent  purchasers  in  good  faith,  and  no  defense  could 
be  interposed  to  them.  The  money  had  been  raised  and  deposited 
with  the  Metropolitan  Securities  Company,  subject  to  the  call  of  the 
New  York  City  Company.  It  was  just  as  though  that  amount  had 
been  deposited  in  a  bank,  subject  to  the  checks  of  the  New  York  City 
Company.  It  was  intended  to  be  expended  in  permanent  betterments 
of  the  property  of  the  street  railway  company,  to  provide  for  which 
the  street  railway  company  had  parted  with  its  securities  for  a  like 
amount.  The  suggestion  made  now  that  this  was  a  loan,  that  the  New 
York  City  Company  supposed,  or  that  any  of  the  parties  concerned 
imagined,  that  the  New  York  City  Company,  after  it  expended  that 
$8,000,000,  was  at  some  future  time  to  repay  it  in  cash  to  the  Met- 
ropolitan Securities  Company,  seems  to  us  absolutely  untenable. 

There  is  no  element  of  a  loan  about  such  a  transaction;  it  was 
a  simple  promise  to  furnish  the  City  Company  $8,000,000.  Suppose 
there  had  been  a  tripartite  agreement  between  the  Metropolitan,  City, 
and  Securities  Companies  providing  that  the  City  Company  should  pay 
the  Metropolitan  Company  $8,000,000  and  that  the  Securities  Com- 
pany should  furnish  the  money  to  enable  the  City  Company  to  make  the 
payment — all  upon  sufficient  consideration ;  in  such  circumstances,  can 
there  be  a  doubt  as  to  the  liability  of  the  Securities  Company?  The  bal- 
ance which  it  is  asked  to  pay  over  does  not  come  out  of  its  treasury ; 
it  had  already  received  the  amount,  or  security  therefor.  As  before 
stated,  the  transaction  by  which  the  Metropolitan  Company  was  to  be 
supplied  with  $8,000,000  by  the  City  Company  was  pursuant  to  a 
general  plan  as  evidenced  by  agreements  of  May  22  and  23,  1907. 

In  consideration  of  the  issue  and  delivery  to  the  Securities  Com- 
pany by  the  Metropolitan  Company  of  its  improvement  notes  for  the 
face  amount  of  $8,000,000,  the  City  Company  agreed  to  furnish  the 
Metropolitan  Company  $8,000,000  in  cash,  which  the  Securities  Com- 
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pany  promised  to  furnish  to  the  City  Company  by  a  contemporaneous 
agreement. 

Great  weight  is  placed  by  the  counsel  for  the  Securities  Company  on 
what  is  called  the  **hypothecation  clause"  in  the  contract  between  the 
Metropolitan  Street  Railway  Company  and  the  New  York  City  Rail- 
way Company.  That  contract  provides  for  the  delivery  of  the  notes 
for  $8,000,000  and  of  the  collateral  by  the  Metropolitan  Street  Rail- 
way Company  to  the  Metropolitan  Securities  Company,  and  the  hy- 
pothecation clause  provides  that  the  Securities  Company  shall  have 
the  right  to  pledge  and  hypothecate  the  notes  and  the  collateral,  and  it 
is  argued  that  this  showed  that  the  agreement  between  the  New  York 
City  Company  and  the  Metropolitan  Securities  Company  was  a  contract 
for  a  loan,  and  not  for  a  sale.  But,  in  our  opinion,  the  explanation  of 
the  insertion  of  this  hypothecation  clause  in  the  contract  is  very  simple. 
Strictly,  it  was  unnecessary.  The  Metropolitan  Securities  Company, 
of  course,  had  the  right  to  transfer  the  notes  and  collateral  to  the 
Interborough  Company,  and  the  latter  company,  of  course,  had  the 
right  to  hypothecate  them  as  security  with  the  Mercantile  Trust  Com- 
pany. That  was  what  they  were  made  for,  as  fully  appears  in  the 
recitals  in  the  contracts.  But  so  complicated  had  become  the  relations 
of  these  various  traction  companies,  and  their  rights  and  liabilities  as 
between  each  other,  and  so  involved  were  the  rights  created  by  the 
•  four  contracts  executed  between  the  various  companies,  forming  the 
chain  of  this  transaction,  that  ordinary  business  men,  like  the  officers 
of  the  Mercantile  Trust  Company,  or,  indeed,  their  counsel,  if  the 
matter  had  been  referred  to  counsel,  would  have  had  to  make  the 
same  laborious  examination  of  all  the  details  of  these  contracts,  and  of 
the  relations  between  the  parties,  which  it  has  been  necessary  for  the 
court  to  make  in  order  to  understand  the  comparatively  simple  question 
involved  in  this  case.  Under  those  circumstances,  it  was  not  improb- 
able that  the  question  might  arise  whether  the  Metropolitan  Securities 
Company,  or  the  Interborough  Company,  or  both,  had,  in  fact,  the 
power  to  hypothecate  the  notes  of  the  Metropolitan  Street  Railway 
Company,  and  the  securities  accompanying  them.  That  being  so,  it 
was  a  matter  of  practical  common  sense  to  put  a  specific  clause  in  the 
contract  showing  unmistakably  that  such  a  right  existed,  and  accord- 
ingly there  was  inserted  in  the  contract  between  the  Metropolitan  Street 
Railway  Company  and  the  Metropolitan  Securities  Company,  and  in 
the  contract  between  the  Metropolitan  Securities  Company  and  the 
International  Company,  a  specific  provision  to  the  effect  that  each 
of  those  companies  had  that  right  of  hypothecation.  Such  a  provi- 
sion did  not  create  the  right,  but  if  afforded  clear  evidence  that  the 
right  existed,  and  prevented  the  necessity  of  an  elaborate  investigation 
to  discover  whether  there  were  any  possible  grounds  on  the  part  of 
anybody  to  deny  that  such  a  right  existed.  Such  provisions  are  often 
put  into  contracts,  and  the  fact  that  a  contract  contains  such  a  provi- 
sion is  not  necessarily  of  much  weight  in  construing  the  meaning  of 
tht  contract. 

It  is  not  necessary,  in  order  to  sustain  the  judgment,  to  hold  that  the 
notes  were  actually  sold  to  the  Securities  Company,  in  view  of  the 
fact  that  the  company  received  them  for  the  express  purpose  of  rais- 
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ing  money  on  them  pursuant  to  a  general  scheme  which  contemplated 
a  definite  agreement  on  the  part  of  the  Securities  Company  to  supply 
the  City  Company  with  funds  wherewith  to  fulfill  its  absolute  obliga- 
tion to  the  Metropolitan  Company.  The  Metropolitan  Company  issued 
and  delivered  the  notes,  not  in  consideration  of  a  promise  from  any  one 
to  hypothecate  or  sell  them,  but  in  consideration  of  a  valid  agreement 
to  pay  it  $8,000,000  if  delivery  were  made  to  the  Securities  Company. 
Although  there  may  be  a  difference  of  opinion  as  to  the  technical 
name  applicable  to  the  transaction,  we  are  unanimous  in  thinking  that 
the  liability  of  the  defendant  is  fully  established  and  that  the  question 
of  nomenclature  is  negligible. 

We  concur  with  the  Circuit  Judge  in  his  reasoning  and  conclusions 
as  to  the  other  questions  discussed  by  him.  If  we  are  correct  in  our 
construction  of  the  agreements,  it  is,  of  course,  no  defense  that  the 
party  entitled  to  receive  the  money  subsequently  became  insolvent. 

The  judgment  is  affirmed,  with  costs. 


(173  Fed.  277.) 

SAVEMICH  et  al.  v.  LYTLE  LOGGING  &  MERCANTILE   CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.     September  7,  1909.) 

No.  1,676. 

Death  (§  31*)  — Action  fob  Wrongful  Death  —  Construction  of  Statute  — 
Action  by  Aliens.    . 

BaHinger's  Ann.  CJodes  &  St.  Wash.  §  4828  (Pierce's  Code,  §  256),  which 
provides  that,  when  the  death  of  a  person  is  caused  by  the  wrongful  act 
or  neglect  of  another,  an  action  for  damages'  may  be  maintained  for  the 
benefit  of  his  widow  and  children,  as  construed  by  the  Supreme  Court  of 
the  state,  gives  such  right  of  action,  although  the  widow  and  children 
are  nonresident  aliens. 
[Ed.  Note.— For  other  cases,  see  Death,  Ont  Dig.  |  37 ;  Dec.  Dig.  §  31.* 
Nonresident  aliens  as  beneficiaries  under  death  acts,  see  note  to  Mahon- 
ing Ore  &  Steel  Co.  v.  Blomfelt  91  C.  C.  A.  396.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington. 

This  is  an  action  at  law,  brought  by  the  plaintiffs,  Staka  Radova  Saveljich 
and  her  several  minor  children,  subjects  of  the  Prince  of  Montenegro,  by  their 
guardian  ad  litem,  Vido  Batrlchevich,  against  the  defendant,  Lytle  Logging 
&  Mercantile  Company,  to  recover  damages  for  the  death  of  her  husband,  Kade 
Saveljich,  who  was  killed  while  employed  as  a  laborer  by  the  defendant  and 
engaged  in  the  work  of  grading,  near  Porter,  Wash.,  with  a  scraper  operated 
by  means  of  an  engine  and  cable.  A  guy  rope  attached  to  the  scraper  and 
running  through  a  pulley  or  block  gave  way,  causing  the  block  to  be  thrown 
upon  Saveljich,  killing  him  Instantly.  An  amended  complaint,  filed  May  5, 
1908  alleged,  in  substance,  that  defendant,  LyUe  Logging  &  Mercantile  Com- 
pany, was  and  is  now  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Washington;  that  Vido  Batrlchevich 
was  the  duly  appointed,  qualified,  and  acting  guardian  ad  litem  of  Mise  Sav- 
eljich, aged  13  years,  Milena  Saveljich,  aged  3  years,  Savo  Saveljich,  aged  11 
years,  and  Janko  Saveljich,  aged  5  years,  all  of  whom  and  their  mother  were 
subjects  of  the  Prince  of  Montenegro;  that  Rade  Saveljich  was  an  able-bod- 
ied man,  32  years  of  age,  capable  of  teaming  and  actually  earning  $2.50  per 
day  working  in  the  employ  of  defendant  as  a  common  laborer ;   that  on  Feb- 
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roary  3,  1007,  Saveljlch  was  engaged  in  grading  near  Porter,  Wash.,  with  a 
scraper  operated  by  means  of  an  engine  and  cable  running  through  a  pulley 
or  block,  the  block  being  held  in  place  by  two  guy  ropes,  one  end  of  which  wa» 
fastened  to  a  hook  on  the  pulley  or  block  with  an  eye  in  the  end  of  the  guy 
rope,  while  the  other  end  was  fastened  to  a  stump ;  that  Saveljich  was  work- 
ing within  10  feet  of  said  cable,  where  he  had  been  placed  by  the  foreman  of 
defendant,  and  while  said  apparatus  was  in  a  defective  and  dangerous  con- 
dition and  insufficient;  that  the  foreman,  knowing  the  dangerous  position  of 
Saveljich,  ard  without  giving  him  any  warning  whatsoever,  caused  said  en- 
gine to  start  in  order  to  move  the  scraper  filled  with  dirt ;  that  on  account  of 
the  insufficient  and  dangerous  condition  of  the  apparatus  one  of  the  guy  ropes 
gave  way,  throwing  the  pulley  block  upon  Saveljich,  killing  him  instantly; 
that  at  the  time  of  the  accident  the  apparatus  was  in  a  defective  and  danger- 
ous condition,  and  was  insufficient,  in  that  the  hook  on  said  block  or  pulley 
to  which  said  guy  ropes  were  fastened  was  too  small  and  was  insufficiently 
fastened  to  said  stump,  all  of  which  defendant  knew,  or  had  reason  of  know- 
ing. Judgment  was  asked  in  the  sum  of  $30,000.  The  defendant  demurred 
to  the  amended  complaint,  on  the  ground,  among  others,  that  the  plaintiff  had 
no  legal  capacity  to  sue.  The  court  sustained  the  demurrer,  on  the  ground 
that  the  plaintiffs  were  nonresident  aliens;  and,  the  plaintiffs  refusing  to 
further  amend  their  complaint,  the  court,  on  May  25,  1908,  entered  a  judg- 
ment of  dismissal.  £^m  this  judgment  the  plaintiffs  prosecute  the  present 
writ  of  error. 

John  C.  Higgins,  Calvin  S.  Hall,  and  Dallas  V.  Halverstadt,  for 
plaintiffs  in  error. 

F.  S.  Blattner,  Bamford  A.  Robb,  L.  B.  Da  Ponte,  and  Blattner  & 
Chester,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  Sec- 
tion 4828  of  Ballinger's  Annotated  Codes  &  Statutes  of  the  State  of 
Washington  (Pierce's  Code,  §  256)  contains  the  following  provision: 

"When  the  death  of  a  person  is  caused  by  the  wrongful  act  or  neglect  of 
another  his  heirs  or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  person  causing  the  death.  ♦  ♦  ♦  In  every  such  action  the 
jury  may  give  such  damages,  pecuniary  or  exemplary,  as  under  all  circumstan- 
ces of  the  case  may  to  them  seem  just." 

In  1904  Judge  Hanford,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Washington,  in  the  case  of  Roberts  v.  Great  North- 
em  Ry.  Co.,  161  Fed.  239,  held  that  the  statute  of  Washington  above 
quoted  could  not  be  made  the  basis  of  an  action  where  the  widow  and 
children  are  aliens  and  not  within  the  state  nor  inhabitants  thereof. 
The  court  followed  the  decision  of  the  Supreme  Court  of  Wisconsin 
in  the  case  of  McMillan  v.  Spider  Lake  S.  &  L.  Co.,  115  Wis.  332, 
91  N.  W.  979,  60  L.  R.  A.  589,  95  Am.  St.  Rep.  947,  and  stated  that 
the  attention  of  the  court  had  not  been  directed  to  any  decision  by  the 
Supreme  Court  of  the  state  of  Washington  upon  the  subject.  When 
judgment  was  entered  in  this  case  on  May  25,  1908,  no  decision  of  the 
question  had  then  been  rendered  by  the  Supreme  Court  of  the  state, 
and  the  Circuit  Court  followed  its  decision  in  Roberts  v.  Great  North- 
ern Ry.  Co.,  supra.  On  November  18,  1908,  the  Supreme  Court  of 
Washington  decided  the  case  of  Anustasakas  v.  International  Contract 
Co.,  51  Wash.  119,  98  Pac.  93,  holding  that  nonresident  aliens  may 
maintain  an  action  for  wrongful  death  under  the  statute  of  that  state 
for  the  benefit  of  the  widow  and  children.    The  court  refers  to  the 
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decisions  of  several  states  upon  the  subject  and  finds  the  weight  of 
authority  supports  such  an  action  under  similar  statutes.  The  con- 
struction given  to  a  statute  of  a  state  by  the  highest  judicial  tribunal 
of  such  state  is  regarded  as  a  part  of  the  statute,  and  is  as  binding 
upon  the  courts  of  the  United  States  as  the  text.  Leffingwell  v.  War- 
ren, 67  U.  S.  599,  603,  17  L.  Ed.  261;  Oakes  v.  Mase,  165  U.  S. 
363,  364,  17  Sup.  Ct.  345,  41  L.  Ed.  746 ;  Pacific  Rolling  Mills  Co.  v. 
James  Street  Const.  Co.,  68  Fed.  966,  969,  16  C.  C.  A.  68 ;  Mahon- 
ing Ore  &  Steel  Co.  v.  Blomfelt,  91  C.  C.  A.  390,  163  Fed.  827,  833  ; 
Fulco  V.  Schuylkill  Stone  Co.,  94  C.  C.  A.  498,  169  Fed.  98,  100. 
Judgment  reversed,  with  instructions  to  overrule  the  demurrer. 

NOTE  BY  THE  COURT.— In  Great  Britain  the  question  whether 
the  representatives  of  a  nonresident  alien  could  maintain  an  action 
under  the  statute  known  as  "Lord  Campbell's  Act"  (St.  9  &  10  Vict. 
c.  93)  was  first  answered  in  the  negative  by  Darling,  J.,  in  Adam  v. 
British  &  Foreign  S.  S.  Co.,  [1898]  2  Q.  B.  430,  67  L.  J.  Q.  B.  844, 
79  L.  T.  31,  the  court  holding  that  the  statute  was  not  for  the  bene- 
fit of  aliens  abroad;  but  subsequently  the  question  was  answered  in 
the  affirmative  in  Davidsson  v.  Hill,  [1901]  2  K.  B.  606,  70  L.  J.  K. 

B.  788,  85  L.  T.  118,  49  W.  R.  630,  9  Asp.  M.  C.  223,  by  Kennedy  and 

Phillimore,  JJ.,  the  court  holding  that  the  act  applied  as  well  for  the 

benefit  of  the  representatives  of  a  deceased  foreigner  as  for  that  of 

a  British  subject.     In  Beven  on  Negligence  in  Law,  vol.  1,  p.  209, 

the  author  says : 

"A  reference  to  the  preamble  and  first  section  of  Lord  CampbelFs  act  would 
possibly  have  averted  the  decision  in  Adam  v.  British  &  Foreign  Steamship 
Co.  The  object  of  that  act  is  there  stated  to  be,  not  to  confer  a  right,  but  to 
impose  a  liability  on  'the  wrongdoer*  *ln  every  case* — that  is,  within  the  words 
of  the  enactment" 

In  this  country  whether  a  nonresident  alien  can  maintain  an  ac- 
tion under  statutes  similar  to  the  Lord  Campbell  act  has  been  answered 
in  the  negative  in  two  states :  Pennsylvania :  Deni  v.  Pennsylvania  R. 
Co.,  181  Pa.  525,  37  Atl.  558,  59  Am.  St.  Rep.  676;  Maiorano  v. 
Baltimore  &  Ohio  R.  Co.,  216  Pa.  402,  65  Atl.  1077,  116  Am. 
bt.  Rep.  778 ;  Zeiger  v.  Pennsylvania  R.  Co.  (C.  C.)  151  Fed.  348 ; 
Id.,  158  Fed.  809,  86  C.  C.  A.  69 ;  Fulco  v.  Schuylkill  Stone  Co.,  94  C. 

C.  A.  498, 169  Fed.  98.  Wisconsin :  McMillan  v.  Spider  Lake  S.  &  L. 
Co.,  115  Wis.  332,  91  N.  W.  979,  60  L.  R.  A.  589,  95  Am.  St.  Rep. 
947.  But  the  question  has  been  answered  in  the  affirmative  in  sixteen 
states  and  one  territory,  as  follows:  Colorado:  Patek  v.  American 
Smelting  &  Refining  Co.,  154  Fed.  190,  83  C.  C.  A.  284;  Ferrara 
V,  Auric  Mining  Co.,  43  Colo.  496,  95  Pac.  952,  17  L.  R.  A.  (N.  S.) 
964.  Delaware:  Szymanski  v.  Blumenthal,  3  Pennewill,  558,  52  Atl. 
347.  Georgia:  Augusta  Railway  Co.  v.  Glover,  92  Ga.  132,  18  S. 
E.  406.  Illinois :  Kellyville  Coal  Co.  v.  Petraytis,  195  111.  215,  63  N. 
E.  94,  88  Am.  St.  Rep.  191.  Indiana:  Cleveland,  etc.,  Ry.  Co.  v. 
Osgood,  36  Ind.  App.  34,  73  N.  E.  285.  Iowa:  Romano  v.  Capital 
Brick  &  Pipe  Co.,  125  Iowa,  591,  101  N.  W.  437,  68  L.  R.  A.  132, 
106  Am.  St.  Rep.  323.  Kansas:  Atchison,  etc.,  Co.  v.  Fajardo,  74 
Kan.  314,  86  Pac.  301,  6  L.  R.  A.  (N.  S.)  681.  Kentucky :  Trotta's 
Adm'r  v.  Johnson,  28  Ky.  Law  Rep.  851,  121  Ky.  827,  90  S.  W.  540. 
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Massachusetts:  Mulhall  v.  Fallon,  176  Mass.  266,  57  N.  E.  386,  54 
h.  R.  A.  934,  79  Am.  St.  Rep.  309.  Minnesota:  Renlund  vt  Com- 
modore Mining  Co.,  89  Minn.  41,  93  N.  W.  1057,  99  Am.  St.  Rep. 
534 ;  Mahoning  O.  &  S.  Co,  v.  Blomfelt,  163  Fed.  827,  91  C.  C.  A.  390. 
Missouri:  Philpott  v.  Mo.  Pac.  Ry.  Co.,  85  Mo.  164.  New  York: 
Alfson  V.  Bush  Co.,  182  N.  Y.  393,  75  N.  E.  230,  108  Am.  St.  Rep.  815. 
Ohio:  Pittsburgh,  etc.,  Co.  v.  Naylor,  73  Ohio  St.  115,  76  N.  E.  505, 
3  L.  R.  A.  (N.  S.)  473,  112  Am.  St.  Rep.  701.  Tennessee:  Chesa- 
peake, etc.,  R.  Co.  V.  Higgins,  85  Tenn.  620,  4  S.  W.  47.  Virginia: 
Pocahontas  ColHeries  Co.  v.  Ruskas*  AdmV,  104  Va.  278,  51  S.  E. 
449.  Washington:  Anustasakas  v.  International  Contract  Co.,  51 
Wash.  119,  98  Pac.  93.  Arizona:  Bonthron  v.  Phoenix,  etc.,  Co.,  8 
Ariz.  129,  71  Pac.  941,  61  L.  R.  A.  563. 


(173  Fed.  280.) 

LOS  ALAMITOS  SUGAR  CO.  et  al.  v.  CARROLL.t 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  4,  1909.) 

No.  1,701. 

1.  Patents  (f  72*)— Anticipation— Priob  Devices. 

A  device  which  does  not  oi)erate  on  the  same  principle  as  that  of  a  pat- 
ent cannot  be  an  anticipation. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  S  90;  Dec.  Dig.  S 
72.*] 

2.  Patents  (f  72*)— "Anticipation"— Pbior  Devices. 

It  Is  not  sufficient  to  constitute  anticipation  that  the  devices  relied  upon 
might,  by  a  process  of  modification,  reorganization,  or  combination,  be 
made  to  accomplish  the  function  performed  by  the  device  of  the  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §§  90,  91;  Dec  Dig. 
f  72.» 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  411.] 

3.  Patents  (§  174*)— Improvement  Patents— Operations  of  Device. 

A  patent  expressly  for  an  improvement  on  the  device  of  a  prior  patent 
to  the  same  inventor  should  be  read  in  connection  with  the  first,  and  will 
not  be  declared  void  l>ecause,  standing  alone,  it  does  not  descril>e  an  opera- 
tive apparatus. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  §  174.*] 

4.  Patents  (§  328*)— Validity  and  Infringement— Load-Dumping  Appara- 

tus. 

The  Carroll  patent  No.  501,485,  for  a  load-dumping  apparatus,  claims  1 
and  2,  which  cover  a  combination  of  elements  in  an  apparatus  esi)eclally 
designed  to  dump  wagon  loads  of  beets,  and  which  Is  highly  successful  in 
accomplishing  such  puri>ose  in  much  less  time  than  required  by  any  pre- 
viously known  means,  were  not  anticipated,  although  the  elements  of  the 
combination  were  separately  old,  and  disclose  invention.  Patent  No.  51K1,- 
2.'U>  to  the  same  inventor  for  an  Improvement  on  the  apparatus  of  the  prior 
patent  also  held  valid,  and  both  held  Infringed. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec.  Dig.  |  32a»] 

5.  Patents  (§  .'?12*)— Suit  for  Infringement— Laches. 

The  defense  of  laches  to  a  suit  for  infringement  of  patents  held  not  sus- 
tained by  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  $  312.* 

Laches  as  defense  in  suits  for  infringement,  see  notes  to  Taylor  v. 
Sawyer  Spindle  Co.,  22  C.  C.  A.  211 ;  Richardson  ▼.  D.  M.  Osborne  &  Co., 
30  C.  C.  A.  613.] 


t  Uehearing  denied. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  California. 

Suit  in  equity  by  Timothy  Carroll  against  the  Los  Alamitos  Sugar 
Company  and  another.  Decree  for  complainant,  and  defendants  ap- 
peal.   Affirmed. 

Miller  &  White  and  Lawler,  Allen,  Van  Dyke  &  Jutten,  for  ap- 
pellants. 

Frederick  S.  Lyon,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  This  suit  was  brought  by  the  appellee  in 
the  court  below  for  the  alleged  infringement  of  certain  letters  patent 
issued  to  him,  the  first  of  which  was  for  a  load-dumping  apparatus, 
numbered  561,485,  and  dated  June  2,  1896,  and  the  second  of  which 
was  for  alleged  improvements  therein,  numbered  595,236,  and  dated 
December  7,  1897. 

The  complainant,  who  Is  the  appellee  here,  alleged  infringement  of 
claims  1  and  2  of  the  first  patent,  and  of  claims  1,  6,  and  7  of  the  sec- 
ond. The  defendants  denied  any  infringement,  and  also  set  up  in  de- 
fense anticipation  and  lack  of  invention,  laches,  and  also  that  the 
second  patent  was  void  on  the  ground  that  it  does  not  disclose  an  op- 
erative apparatus. 

In  this  court  the  appellants  moved,  and  the  appellee  consented  to, 
the  dismissal  of  the  cause  as  to  the  appellant  Clark,  and  an  order  to 
that  effect  was  entered. 

In  the  specification  of  the  first  patent  Carroll  said : 

"In  Southern  California  the  raising  and  shipping  of  beets  for  manufacturing 
sugar  requires  the  rapid  unloading  of  large  numbers  of  wagon  loads  of  beets, 
for  the  reason  that  the  beets  must  be  weighed  and  sampled  by  the  sugar  manu- 
facturers, and  it  is  impracticable  to  unload  except  at  the  place  where  the 
sampling  is  done,  because  the  samples  must  be  taken  at  the  time  of  unloading 
each  load  In  order  to  get  a  fair  average  of  the  load.  In  order  to  handle  these 
beets  it  has  heretofore  been  customary  to  place  a  net  In  the  wagonbed  and  to 
then  load  the  beets  upon  the  net,  and  at  the  place  of  unloading  the  net  was 
lifted  by  a  derrick  and  the  load  drawn  out  of  the  wagon  and  brought  over  the 
car,  and  one  side  of  the  net  then  released ;  but  this  system  was  not  sufficiently 
rapid,  and  great  inconvenience  and  delay  resulted,  it  frequently  occurring  that 
30  teamsters  would  have  to  leave  their  wagons  loaded  all  night  and  wait  their 
turn  next  morning  to  unload.  One  object  of  my  invention  is  to  avoid  all  this 
inconvenience  and  loss  of  time,  and  to  provide  means  whereby  a  farm  wagon 
loaded  with  beets  can  be  dumped  in  a  very  short  period  of  time.  With  my  in- 
vention as  high  as  27  wagon  loads  of  beets,  weighing  in  the  aggregate  nearly 
40  tons,  have  been  dumped  from  one  dump  Into  railroad  cars,  thus  loading  2 
cars,  in  30  minutes.  The  actual  work  of  dumping  a  4-horse  wagon  load  of 
5  tons  can  be  done  easily  in  half  a  minute.  In  practice  I  have  found  30  seconds 
to  be  sufficient  for  dumping  the  load  after  the  wagon  has  stopi)ed  in  place  on 
the  dump  platform.  My  Invention  relates  more  particularly  to  the  appliances 
and  combinations  of  parts  by  which  I  am  enabled  to  so  rapidly  unload  heavy 
and  light  wagons  loaded  with  beets.  It  Is  very  important  that  the  apparatus 
.<«hall  work  rapidly,  that  the  team  remain  hitched  to  the  wagon  during  the 
dumt)ing,  that  the  apparatus  be  so  constructed  and  arranged  that  the  wagon  * 
can  be  jolted,  if  required,  to  jar  loose  any  beets  that  do  not  readily  slide  out 
of  the  wagon  bed,  and  that  the  parts  be  so  arranged  that  the  wagon  can  be 
easily  and  quickly  put  into  shape  to  be  driven  away  as  soon  as  the  load  is 
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dumped.  A  farther  and  yery  important  consideration  is  to  so  construct  and 
arranj^  the  apparatus  as  to  avoid  any  injurious  strain  on  the  wagon,  and  a 
peculiar  and  valuable  feature  of  my  Invention  is  that  I  dump  the  load  sldewise 
and  fasten  the  vehicle  to  the  tilting  support  by  a  chain  or  other  suitable  tie 
extending  between  and  fastened  to  the  tilting  supi>ort  and  the  bed  of  the 
vehicle.  By  this  feature  I  make  it  possible  to  rapidly  dump  the  load  and  not 
rack  the  wagon.  In  fact,  by  reason  of  this  arrangement,  the  operation  of 
dumping  a  load  from  a  wagon  does  not  rack  or  strain  the  vehicle  in  any  part 
except  that  strain  comes  upon  that  part  of  the  bed  to  which  the  chain  is 
fastened,  and  that  part  of  the  bed  can  easily  be  made  strong  enough  to  with- 
stand the  strain.  No  severe  strain  comes  on  the  running  gear,  and  this  is  of 
great  importance.  So  far  as  I  am  aware,  in  all  other  appliances  proposed  for 
dumping  wagons  the  vehicle  is  to  be  held  by  the  running  gear,  and  such  ap- 
pliances are  not  adapted  for  the  work  which  my  apparatus  does.  It  is  an 
object  of  my  invention  to  accomplish  the  desired  work  of  unloading  wagon 
loads  of  beets  as  above  stated,  and  to  do  it  without  straining  or  racking  the 
wagon.  This  I  have  fully  accomplished  by  my  new  invention.  My  invention  is 
also  applicable  for  dumping  car  loads  of  beets,  and  is  also  adapted  for  dump- 
ing from  cars,  wagons,  and  other  vehicles  bulk  loads,  such  as  coal,  corn,  etc.,  in 
loading  vessels  and  for  other  purposes.  My  invention  comprises  the  combina- 
tion of  a  tilting  vehicle  support  for  the  loaded  vehicle,  pivoted  longitudinally 
to  tilt  sldewise,  a  longitudinal  axis  upon  which  the  vehicle  support  is  pivoted, 
means  fastened  to  the  tilting  support  and  to  the  bed  of  the  vehicle  for  holding 
the  vehicle  on  the  vehicle  support,  a  lever  for  tilting  the  vehicle  support  side- 
wise  and  returning  it  to  its  horizontal  position,  a  team  support  at  the  front  of 
the  vehicle  support,  on  which  the  team  can  stand  hitched  to  the  vehicle  while 
It  Is  dumping,  and  a  stop  arranged  to  stop  the  tilting  support  on  a  slant  and 
prevent  It  from  tilting  far  enough  to  materially  interfere  with  the  team  hitch- 
ed to  the  vehicle.  It  also  includes  the  vehicle  support  and  various  parts  and 
combinations  of  parts  hereinafter  more  fully  specified.  My  invention  also  com- 
prises the  combination  of  a  vehicle  support  arranged  to  tilt  sldewise,  a  vehicle 
having  a  bed  provided  with  a  hinged  side,  and  adapted  and  arranged  to  allow 
its  load  to  be  dumped  off  sldewise,  and  means  extending  between  and  fastened 
to  the  tilting  support  and  the  vehicle  bed  for  holding  the  vehicle  on  the  vehicle 
support  when  it  is  tilted,  a  lever  fastened  to  and  projecting  from  the  side  of 
the  tilting  support  opposite  that  toward  which  the  support  tilts,  and  the  stop 
arranged  to  stop  the  support  when  It  has  tipped  sufficiently  to  cause  the  load 
to  slide  off  sldewise.  This  is  applicable  either  for  railway  cars,  wagons,  sleds, 
or  any  vehicle  having  a  bed  from  which  a  load  can  slide  sldewise  when  the 
vehicle  Is  tipped.  "A  distinctive  feature  of  my  Invention  as  applied  to  wagons 
is  the  hinged  side  of  the  bed  arranged  wholly  above  the  wheels  and  the  dump- 
ing of  the  vehicle  sldewise  and  stopping  the  tilting  support  on  an  Incline,  and 
thus  dumping  a  large  load  without  the  necessity  of  unhitching  the  team,  for 
by  this  means  I  avoid  all  the  necessity  of  backing  and  of  all  other  slow  or 
complicated  ways  or  means  for  dumping  the  load,  which  are  necessary  and 
which  consume  time  In  the  case  of  wagons  that  dump  endwise.  By  tUtlng 
the  wagon  sldewise  I  have  made  it  much  easier,  quicker,  and  less  expensive 
to  unload  the  loads  than  Is  possible  by  any  other  means  heretofore  known. 
The  driver  of  the  team  can  drive  across  the  tilting  support  and  stop  with  his 
team  upon  the  team  support,  and  the  dumpman  can  then  dump  the  load  while 
the  team  Is  hitched  thereto,  and  the  teamster  can  then  drive  on  at  once,  so 
that  there  Is  but  little  stoppage  of  the  team  to  dump  the  load.  In  carrying  out 
my  Invention  for  dumping  a  wagon  load  of  beets  I  raise  the  wagon  bed  above 
the  wheels  or  arch  the  floor  over  the  hind  wheels,  and  I  provide  the  wagon 
bed  with  a  drop  side,  and  provide  such  drop  side  wholly  above  the  wheels 
with  supports  to  hold  it  extended  from  the  bed  when  dropped,  so  that  the  drop 
side  serves  as  an  apron  to  shoot  the  load  onto  the  stationary  apron  which  Is 
provided  at  the  side  of  the  dinnp  to  shoot  the  load  into  the  car." 

The  applicant  then  set  out  drawings  illustrating  the  alleged  inven- 
tion, with  specific  descriptions  thereof,  and  made  five  claims,  the  first 
and  second  of  which  are  as  follows: 
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"(1)  The  combination  of  a  vehicle  support  arranged  to  tilt  sidewise;  means 
for  tilting  the  support  and  returning  it  to  a  level  position;  a  stop  arranged 
to  stop  the  support  on  a  slant ;  a  vehicle  having  a  bed  provided  with  a  drop 
side  wholly  above  the  wheels  and  adapted  to  allow  its  load  to  be  dumped  off 
sidewise ;  means  extending  between  and  fastened  to  the  tilting  support  and  the 
vehicle  bed  for  holding  the  vehicle  on  the  vehicle  support  when  it  is  tilted ;  a 
latch  for  holding  the  drop  side  in  place  and  adapted  to  be  released  when  the 
wagon  is  tilted ;  and  means  for  supporting  the  drop  side  when  it  is  dropped. 

**{2)  The  combination  of  a  vehicle  support  arranged  to  tilt  sidewise;  means 
for  tilting  the  support  and  returning  it  to  a  level  position ;  a  stop  arranged  to 
stop  the  support  on  a  slant ;  a  vehicle  having  its  bed  adapted  to  allow  its  load 
to  be  dumped  off  sidewise;  means  extending  between  and  fastened  to  the 
tilting  support  and  the  vehicle  bed  for  holding  the  vehicle  on  the  vehicle  support 
when  it  is  tilted;  and  a  team  holding  support  arranged  at  the  front  end  of 
the  tilting  vehicle  support  and  independent  thereof,  and  adapted  to  allow  the 
team  to  stand  thereon  hitched  to  the  vehicle  while  the  vehicle  is  being  dumped." 

It  is  manifest,  we  think,  that  these  claims  are  limited  to  the  dump- 
ing of  wagons ;  and  it  is  so  conceded  by  the  counsel  for  the  appellee. 
The  great  usefulness  of  the  appellee's  apparatus  cannot  be  doubted, 
for  the  importance  and  magnitude  of  the  sugar-beet  industry  is  not 
only  a  matter  of  common  knowledge,  but  is  also  shown  by  the  evidence, 
which  further  shows  that  prior  to  it  the  beets  were  unloaded  from 
wagons  either  by  means  of  forks  and  shovels,  or  by  nets  first  placed 
in  the  wagons  upon  which  the  beets  were  loaded,  and  then  unloaded 
at  the  desired  place  by  means  of  hooks,  ropes,  chains,  and  whims  op- 
erated by  horses,  all  of  which  processes  were  more  or  less  slow  and 
expensive.  Carroll's  conception  included  the  novel  idea  not  only  of 
dumping  the  wagons  without  unhitching  the  horses,  thereby  materially 
saving  time  and  labor,  but  also  the  use  of  a  part  of  the  wagon  as  a 
part  of  the  dumping  apparatus.  The  conception  was  decidedly  novel 
and  valuable.  While  none  of  the  elements  employed  by  him  were  new, 
and  while  there  was  nothing  new  in  the  mere  idea  of  dumping  loads 
from  cars,  wagons,  and  other  vehicles  by  tilting  the  vehicle  sidewise 
and  thereby  causing  its  load  to  slide  out  by  gravity,  there  is  nothing 
in  the  record  tending  to  show  that  anybody  else  had  ever  before 
thought  of  so  unloading  a  wagon  while  the  horses  remained  hitched 
to  it,  nor  of  the  novel,  expeditious,  and  highly  successful  manner  em- 
ployed by  Carroll.  The  evidence  is  abundant,  and  without  contradic- 
tion, to  the  effect  that  with  Carroll's  apparatus  loads  are  readily 
dumped  in  30  seconds,  as  against  from  10  to  20  minutes  by  even 
the  net  and  whim  process,  to  say  nothing  of  unloading  with  shovels 
or  forks.  In  sustaming  a  patent  for  improvement  in  looms  for  weav- 
ing pile  fabrics,  consisting  of  such  a  new  combination  of  known  de- 
vices as  to  give  a  loom  the  capacity  of  weaving  60  yards  of  carpet  a 
day  when  before  it  could  only  weave  40,  the  Supreme  Court  said, 
in  the  course  of  its  opinion  in  Loom  Company  v.  Higgins,  105  U.  S. 
580,  591  (26  L.  Ed.  1177): 

''It  may  be  laid  down  as  a  general  rule,  though  perhaps  not  an  invariable 
one,  that  if  a  new  combination  and  arrangement  of  known  elements  produce  a 
new  and  beneficial  result,  never  attained  before,  it  is  evidence  of  invention.  It 
was  certainly  a  new  and  useful  result  to  make  a  loom  produce  50  yards  a  day 
when  it  never  before  had  produced  more  than  40 ;  and  we  think  that  the  com- 
bination of  elements  by  which  this  was  effected,  even  if  those  elements  were 
separately  known  before,  was  invention  sufficient  to  form  the  basis  of  a 
patent" 
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Beet  wagons  are  necessarily  heavy  and  stout,  although  of  variable 
capacity,  usually  carrying,  according  to  the  evidence,  from  4  to  7 
tons  at  a  load.  The  great  desideratum  was  to  shorten  the  time  re- 
quired for  the  unloading  of  the  wagons,  and  thereby,  incidentally,  to 
save  cost.  The  successful  carrying  out  of  the  idea  necessarily  involved 
the  safety  of  the  vehicle  as  well  as  of  the  team  attached  thereto. 
Carroll's  conception  was  to  dump  the  loads  from  the  wagons  without 
unhitching  the  horses,  so  that  the  teams  might  at  once  go  for  another 
load ;  and  to  accomplish  this  without  the  use  of  power.  He  seems 
to  have  so  combined  old  elements  as  to  produce  the  desired  result  with- 
out the  use  of  other  power  than  the  coacting  of  the  various  parts. 
He  provided  a  raised  platform  of  a  height  sufficient  for  the  dumping 
of  the  beets  from  the  wagon  into  the  car  or  bin  below,  with  an  up- 
ward approach  for  the  driving  of  the  team  with  the  loaded  wagon 
onto  the  platform,  and  a  descending  roadway  for  the  departure  of 
the  team  with  the  empty  wagon  after  the  discharge  of  the  load.  That 
portion  of  the  platform  on  which  the  wagon  rests  while  the  load  is 
being  dumped  was  so  arranged  as  to  tilt,  while  the  portion  upon  which 
the  horses  stand  during  the  tilting  process  remains  fixed.  That  por- 
tion of  the  platform  on  which  the  wagon  rests  while  the  load  is  being 
dumped  was  so  arranged  as  not  only  to  tilt,  but  to  stop  tilting  at  such 
an  angle  as  to  discharge  its  loads  without  interfering  with  the  position 
of  the  wagon  itself  or  of  the  horses,  and  so  that  the  wagon  might  be 
brought  back  into  position  to  be  driven  away,  and  the  apparatus 
brought  into  position  for  the  receipt  and  discharge  of  the  next  suc- 
ceeding loaded  wagon — one  of  the  functions  of  the  stop  being  to  give 
the  load  a  jolt  so  as  to  insure  its  complete  dumping.  The  tilting  plat- 
form was  so  counterbalanced  that  the  weight  of  the  load  would  auto- 
matically carry  the  platform  and  load  down,  and  when  the  load  was  dis- 
charged the  counterbalance  would  automatically  bring  the  platform 
back  to  its  horizontal  position.  The  wagon  bed  was  so  arranged  as  to 
permit  all  the  beets  to  slide  out  of  it  when  the  proper  angle  in  the  tilting 
process  was  reached,  and  in  order  to  prevent  any  of  the  beets  during 
that  process  from  rolling  onto  the  surface  of  the  tilting  platform  or 
underneath  the  dump  instead  of  into  the  car  or  bin,  as  the  case  might 
be,  the  wagon  bed  was  provided  with  a  drop  side  wholly  above  the 
wheels  to  serve  as  an  apron*  to  shoot  the  load  sidewise  into  the  car  or 
bin.  Chains  were  provided  extending  from  the  tilting  platform  to  the 
wagon  body  for  holding  it  on  the  platform  when  tilted ;  a  latch  for  hold- 
ing the  drop  side  of  the  wagon  up  during  the  loading  of  the  beets  and 
their  hauling  to  the  dumping  apparatus  and  adapted  to  be  released  when 
tlie  wagon  load  is  on  the  platform  and  the  dumping  operation  is  to  take 
place.  The  record  shows  that  the  various  parts  of  Carroll's  device  were 
so  interrelated  and  so  coacted  as  to  bring  about  the  desired  result  in  an 
eminently  successful  and  satisfactory  manner,  and  we  see  nothing  in 
the  record  to  show  that  any  other  device  or  apparatus  ever  before  op- 
erated upon  the  same  principle  in  accomplishing  the  same  or  a  similar 
result.  A  device  which  does  not  operate  on  the  same  principle  cannot 
be  an  anticipation.  Western  Electric  Company  v.  Home  Telephone 
Company  (C.  C.)  85  Fed.  649 ;  Dederick  v.  Cassell  (C.  C.)  9  Fed.  506 ; 
Pattee  v.  Moline  Plow  Company  (C.  C.)  9  Fed.  821 ;  Fuller  v.  Yentzer, 
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94  U.  S.  288,  24  L.  Ed.  103 ;  Topliff  v.  Topliff,  145  U.  S.  156,  12  Sup. 
Ct.  825,  36  L.  Ed.  658 ;  Robinson  on  Patents,  vol.  1,  §  282 ;  Walker  on 
Patents  (4th  Ed.)  §  62. 

We  do  not  think  it  necessary  to  refer  specifically  to  the  large  num- 
ber of  patents  set  up  as  anticipatory.  The  one  apparently  most  relied 
upon  is  that  issued  to  Chisholm,  which  was  for  "certain  new  and  use- 
ful impfovements  in  the  mode  of  dumping  railroad  cars."  There  the 
cars  to  be  dumped  were  placed  on  a  railroad  track  pivoted  longi- 
tudinally to  a  platform  arranged  to  tilt  sidewise  in  either  direction, 
with  a  supplemental  rail  so  provided  as  that,  when  the  platform  is 
titled,  the  inside  of  the  flange  of  the  upper  wheel  will  press  against  it 
and  release  the  strain  from  the  flange  of  the  lower  wheel,  the  means 
for  which  tilting  consisting  of  a  windlass  and  a  chain  attached  to  the 
sides  of  the  platform — the  car  having  hinged  sides  arranged  to  be 
lifted  upward.  The  sides  of  the  car  were  also  connected  by  chains 
with  the  sides  of  the  tilting  platform,  so  as  to  prevent  the  car  from 
falling  off  the  tracks  when  it  was  tilted -side  wise,  and  posts  were  placed 
at  the  side  of  the  track  against  which  the  car  strikes  when  tilted, 
and  which  stop  it.  Expert  witnesses  for  the  respective  parties — Boyd 
and  Bates — seem  to  agree  in  their  opinion  that  the  principle  of  opera- 
tion of  the  Chisholm  device  is  different  from  that  of  Carroll,  and, 
without  going  into  details,  we  think  it  sufficient  to  say  that  the  Chis- 
holm patent  does  not  anticipate  all  of  the  elements  found  in  the  claims 
of  the  Carroll  patent  hereinbefore  set  out,  and  that  it  is  not  capable 
of  being  operated  or  used  in  the  manner  in  which  Carroll's  device  was 
intended  to  be  operated  and  used.  Nor  do  any  of  the  other  patents 
relied  upon  provide  a  complete  dumping  apparatus  which  will  .operate 
upon  the  principle  of  Carroll's.  It  is  not  sufficient  to  constitute  antici- 
pation that  the  devices  relied  upon  might,  by  a  process  of  modification, 
reorganization,  or  combination  with  each  other,  be  made  to  accomplish 
the  function  performed  by  the  device  of  the  patent  sued  on.  Authori- 
ties supra. 

The  second  patent  issued  to  Carroll  was  for  improvements  to  the 
apparatus  patented  to  him  by  his  first  patent,  consisting  of  a  wheel- 
holding  device  for  preventing  the  slipping  of  the  vehicle  on  the  tilting 
platform  while  being  tilted,  and  consequent  injury  to  the  wagon.  It 
was  thus  described  in  the  specification: 

"My  invention  includes  in  a  dumping  apparatus  for  dumping  a  vehicle  side- 
wise  a  holder  carried  by  the  tilting  vehicle-supporting  platform  at  a  height  to 
engage  the  hubs  or  ends  of  the  axles  of  the  vehicle,  and  means  for  moving  the 
holder  to  and  from  the  hubs  or  axle  ends,  so  that  when  the  vehicle  is  moved 
onto  the  tilting  platform  the  holder  can  be  moved  against  the  hubs  or  axle 
ends  on  the  side  toward  which  the  platform  tilts,  and  then  when  the  platform 
is  tilted  the  sidewise  strain  Is  borne  by  the  axles,  and  lateral  movement  of  the 
vehicle  is  prevented.  Then,  when  the  vehicle  has  been  emptied  and  returned  to 
upright  position,  the  holder  can  be  moved  away  from  the  hubs  or  axles  ready 
for  another  vehicle.  I  have  found  by  practical  tests  that  this  holder,  car- 
ried by  the  tilting  vehicle-supporting  platform  and  brought  against  the  ends  of 
the  axle  or  against  the  hubs  of  the  wheel,  is  perfectly  effective  for  holding  the 
vehicle  during  the  dumping  process,  and  this  application  of  the  holder  is  far 
superior  to  holders  which  apply  against  the  bed  of  the  vehicle  to  support  the 
bed,  for  the  reason  that  the  movement  of  the  holder  into  its  supporting  posi- 
tion and  out  of  the  path  of  the  vehicle  is  much  less  with  wagons  than  is 
necessary  where  the  holder  is  made  to  engage  the  vehicle  bed,  and  the  holder 


452  97  C.  C.  A.  REPORTS. 

Is  brought  closer  to  the  tilting  platform  and  therefore  can  easily  be  given  the 
required  strength  without  being  made  cumbersome,  and  is  nowise  in  the  way 
of  the  dumping  load,  but  is  entirely  below  the  vehicle  bed  and  the  path  of  the 
load  as  it  passes  out  of  the  vehicle." 

The  inventor  further  said  in  the  specification: 

"I  have  set  forth  the  best  form  in  which  I  propose  to  carry  out  my  invention, 
but  I  do  not  limit  myself  to  the  exact  form  shown,  as  it  is  obvious  various 
modifications  can  be  made  without  departing  from  the  spirit  of  my  invention." 

We  think,  as  did  the  Patent  Office,  that  the  second  patent  should  be 
read  in  connection  with  the  first,  and  that,  as  so  read,  it  is  not,  as 
contended  by  the  appellant,  void  on  the  ground  that  it  does  not  describe 
an  operative  apparatus. 

The  court  below  found  infringement  upon  the  part  of  the  appel- 
lant, and  we  think  the  evidence  in  the  cause  sustains  that  conclusion. 
The  testimony  of  the  witnesses  Francis  M.  Townsend,  Howard  E. 
Powell,  William  N.  Olmsted,  and  L.  G.  Bodine  strongly  supports  it, 
and  it  also  finds  support  in  the  fact  that  the  evidence  shows  that  the 
manager  and  the  constructor  of  the  appellant's  factory  knew  of  the 
Carroll  apparatus,  discussed  it,  and  that  its  builder,  Edward  F.  Dyer, 
before  building  the  appellant's  dumping  device,  several  times  exam- 
ined that  of  Carroll,  and  made  at  least  some  notes  and  drawings  of  it 
We  extract  from  the  testimony  of  the  witness  De  Voe : 

"Q.  Who  was  the  general  superintendent  for  the  erection  of  the  Los  Alamitos 
Sugar  Company's  plant  and  dump?  A.  Mr.  E.  F.  Dyer.  Q.  Did  you  at  any 
time  have  any  talk  with  Mr.  E.  F.  Dyer  with  regard  to  the  Carroll  dump  which 
was  erected  at  Anaheim?  A.  I  did.  Q.  State  the  circumstances  of  such  con- 
versation. A.  I  was  filling  the  foundation  for  the  sugar  house,  and  Mr.  Dyer 
came  over  and  asked  nie  what  I  knew  about  the  construction  of  the  dump  over 
at  Anaheim.  I  told  him  I  didn't  know  much  about  how  it  was  constructed, 
but  the  man  who  was  working  for  me,  with  me,  Mr.  Hiss,  had  assisted  in 
building  it  and  run  it  for  h  couple  of  years,  and  could  tell  him  more  than  I 
could.  Q.  Prior  to  this  conversation  had  there  been  any  dump  erected  at  the 
Los  Alamitos  Sugar  Factory?  A.  There  had  not  Q.  State  whether  or  not 
you  knew  whether  Mr.  Edward  F.  Dyer  went  over  to  Anaheim  in  1897  to  ex- 
amine the  Carroll  dump.  A.  He  did.  Q.  How  do^you  know  he  did?  A.  He 
hired  me  to  take  him  there.  Q.  Do  you  know  of  your  own  knowledge  whether 
Mr.  Edward  F.  Dyer  made  any  examination  of  the  Carroll  dump  at  Anaheim? 
A.  I  do.  Q.  What  did  he  do?  A.  He  went  under  the  dump  and  looked  at  it; 
had  a  shingle,  I  think,  with  a  paper  on  it,  and  made  some  drawings.  Q.  Did 
you  have  any  conversation  with  him  at  that  time?  A.  I  did,  a  few  minutes 
after  that.  Q.  What  was  it?  A.  We  left  the  dump  and  started  up  town,  and 
I  laughed  at  him  and  asked  him  if  he  was  going  to  steal  the  Irishman's  dump. 
He  said  he  didn't  know  as  there  was  anything  to  steal ;  he  had  ideas  of  his 
own." 

The  witness  Hiss  testified,  among  other  things,  as  follows : 

"Q.  Are  you  acquainted  with  Edward  F.  Dyer?  A.  Yes,  sir.  Q.  Do  you 
know  what  connection  he  had  in  1896  with  the  Los  Alamitos  Sugar  Company? 
A.  Yes,  sir.  Q.  What  was  it?  A.  He  had  charge  of  the  building  of  their 
factory,  erecting  the  factory  at  Los  Alamitos,  Q.  Did  you  have  any  conversa- 
tion with  him  during  the  year  1806?  A.  Yes,  sir.  Q.  State  where  and  when 
and  what  that  conversation  was  about  A.  Why,  he  come  there  to  the  dump 
where  I  was  at  work,  and  there  wasn't  any  teams  there  just  at  the  time,  and 
he  asked  me  if  I  had  any  objection  to  him  looking  over  the  dump  and  taking 
6ome  measurements,  and  I  told  him  I  didn't.  So  I  went  down  off  the  dump 
with  him  and  helped  him  to  take  some  measurements,  which  he  noted  down  in 
a  book,  or  a  shingle — I  can't  remember  exactly  which.    He  had  something, 
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either  a  shingle  or  a  book,  which  he  made  some  datas  on,  and,  before  we  got 
through  with  the  measurements  that  he  wanted  to  take  there  was  some  teams 
come  up  to  the  dump  and  I  had  to  go  up  to  attend  to  my  duties,  and  I  paid 
no  more  attention  to  just  how  long  he  was  there.  He  was  there  15  or  20  min- 
utes, around  the  dump.  Q.  Did  you  have  any  conversation  with  him  In  regard 
to  beet-dumping  apparatus?  A.  Yes,  sir.  Q.  What  was  it?  A.  Well,  he  asked 
me  what  I  thought  would  be  the  most  advisable  plan  for  the  factory  at  Los 
Alamitos,  the  net  or  a  dump,  and  I  told  him  by  all  means  the  dump.  Q.  What 
dump  were  you  and  Mr.  Dyer  referring  to  in  that  conversation?  A.  Well,  the 
Carroll  dump  was  the  only  one  that  was  in  existence  that  I  knowed  anything 
about  at  that  time.  Q.  Did  you  ever  have  any  conversation  with  Mr.  Edward 
F.  Dyer  at  Alamitos  in  regard  to  dumps?  A.  Yes,  sir.  Q.  What  was  that?  A. 
Well,  I  was  helping  to  do  some  grading  work  there,  and  of  course  he  knew  that 
I  had  a  great  deal  of  experience  in  the  dumps  and  helping  to  build  the  Carroll 
dump,  and  he  asked  me  quite  a  number  of  difTerent  questions  in  regards  to  the 
width  of  the  dump  and  the  bins.  He  also  knows  I  have  had  experience  in 
Chino.  And  had  several  conversations  in  general  which  I  cannot  say  exactly 
what  the — word  for  word  what  they  was,  but  it  was  generally  in  regards  to 
the  dump.  I  helped  to  do  the  grading  there  at  the  factory  in  the  fall  of  1806. 
Q.  That  was  prior  or  after  the  dump  was  erected  at  the  Los  Alamitos  Sugar 
Factory?    A.  That  was  before  the  dump  was  erected." 

We  cannot  see  that  the  court  below  erred  in  ruling  against  the 
appellant's  plea  of  laches.  No  question  in  respect  to  profits  or  dam- 
ages is  involved  on  this  appeal,  the  question  of  the  appellee's  right  to 
the  injunction  awarded  only  being  involved.  The  record  shows  not 
only  that  the  contractor  employed  to  build  the  appellant's  dumping 
apparatus  made  several  examinations  of  that  of  Carroll,  taking  some 
notes  and  drawings  thereof  before  undertaking  to  construct  the  appel- 
lant's device,  but  that  the  manager  of  the  appellant  company  had  also' 
a  talk  with  Carroll  in  respect  to  the  latter's  apparatus,  and  that  the 
manager,  on  the  12th  of  June,  1897,  was  notified  in  writing  by  Carroll 
of  the  issuance  to  him  of  his  letters  patent,  and  was  expressly  warned 
against  infringing  upon  them.  Carroll  also  testified  that  prior  to  the 
commencement  of  the  suit  he  had  a  conversation  with  the  manager  of 
the  appellant  company  on  the  street  in  Los  Angeles,  in  which,  said  the 
witness : 

"I  told  him'  that  he  had  Infringed  on  my  patent,  and  he  told  me  that  he 
would  be  willing  to  pay  me  a  nominal  sum.  I  told  him  no,  I  wouldn't  accept 
a  nominal  sum ;  that  he  could  have  it  at  a  royalty  at  a  cent  per  ton.  He  said 
if  I  wouldn't  give  it  to  him  at  a  nominal  sum  he  would  take  it.  I  told  him 
positively,  *If  you  will  take  the  dump  and  put  It  away  from  me,  you  will  do  it 
over  my  dead  body.    I  will  defend  myself.* " 

The  record  also  shows  that  Carroll  employed  an  attorney  to  bring 
suit  against  the  appellant,  for  a  contingent  fee,  that  the  matter  was 
in  the  attorney's  hands  for  a  good  while,  and  that  the  attorney  finally 
died  without  bringing  the  suit,  and  that  subsequently,  when  Carroll 
got  sufficient  money  to  commence  action,  he  instituted  the  present  suit. 

Upon  the  record  we  do  not  think  that  it  can  be  fairly  said  that  there 
was  any  acquiescence  upon  the  part  of  the  appellee  in  the  appellant's 
infringement,  or  that  the  circumstances  are  such  as  in  equity  bar  the 
action. 

The  judgment  is  affirmed. 
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ARKANSAS  BBOKBRAGE  CO.  et  al.  T.  DUNN  &  POWELL,  Incf 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  25,  1909.) 

No.  2,916. 

MoNOPOLisa  (I  17*)— OoMBiiTATions  IN  Restraint  of  Interstate  Comxercb— 
Combination  Pbouibited. 

The  organization  by  a  number  of  mercantile  Jobbers  located  in  the  same 
city  of  a  brokerage  company,  of  which  they  owned  the  stock,  and  the 
purchase  of  merchandise  required  by  them  from  manufacturers  and  Job- 
bers in  other  states  throui^  such  company,  instead  of  through  other 
brokers  previously  patronized,  although  there  was  no  agreement  binding 
them  to  do  so,  and  the  use  of  their  influence  to  extend  its  business,  did 
not  constitute  a  combination  or  conspiracy  in  restraint  of  Interstate  trade 
or  commerce,  or  to  monopolize  the  same,  in  violation  of  the  Sherman 
anti-tnist  act  (Act  July  2,  1890,  c.  647,  fS  1,  2,  26  Stat.  209  [U.  S.  Comp. 
St.  1901.  p.  3200J),  but  was  a  legitimate  and,  lawful  business  enterprise. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  |  17.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

Action  by  Dunn  &  Powell,  Incorporated,  against  the  Arkansas 
Brokerage  Company  and  others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Charles  T.  Coleman  and  W.  T.  Wooldridge  (Frank  G.  Bridges,  N.  J. 
Gannt,  Jr.,  George  W.  Murphy,  and  W.  M.  Lewis,  on  the  brief),  for 
plaintiffs  in  error. 

J.  W.  House  (M.  House,  on  the  brief),  for  defendant  in  error. 

Before  ADAMS,  Circuit  Judge,  and  RINER  and  AMIDON,  Dis- 
trict Judges. 

ADAMS,  Circuit  Judge  This  was  an  action  at  law  to  enforce  lia- 
bility for  threefold  damages  created  by  the  seventh  section  of  the  anti- 
trust act  (Act  July  2,  1890,  c.  647,  26  Stat.  210  [U.  S.  Comp.  St.  1901, 
p.  3202]).  Dunn  &  Powell,  a  corporation  engaged  in  the  merchandise 
brokerage  and  commission  business,  with  its  chief  office  in  Little  Rock 
and  a  branch  office  in  Pine  Bluff,  Ark.,  charged  the  defendants  the 
Arkansas  Brokerage  Company  and  five  other  domestic  corporations 
doing  business  in  Pine  Bluff,  together  with  two  foreign  corporations 
doing  business  in  other  states,  with  entering  into  a  combination  and 
conspiracy  in  restraint  of  trade  and  commerce  among  the  states,  and 
with  monopolizing  such  trade  and  commerce,  in  violation  of  sections 
1  and  2  of  that  act,  and  thereby  injuring  the  plaintiff's  business.  The 
facts  disclosed  by  the  pleadings  and  proof  are  substantially  these: 

Plaintiff  had  been  for  many  years  prior  to  1906  conducting  a  lucra- 
tive brokerage  business  in  Pine  Bluff,  by  negotiating  sales  of  merchan- 
dise between  manufacturers  and  wholesale  dealers  of  other  states  and 
jobbers  doing  business  in  that  region,  and  had  built  up  in  its  branch 
office  at  that  place  a  profitable  business.  In  the  year  1906  the  five  do- 
mestic corporations,  constituting  substantially  all  the  jobbers  in  Pine 
Bluff,  concluded  to  organize  and  did  organize  a  corporation  to  do  their 
own  brokerage  business,  as  well  as  that  of  any  others  which  it  might 

t  Rehearing  denied  December  4,  1909. 
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secure.  Each  of  them  took  and  paid  for  two  shares  of  its  capital  stock, 
which  they  caused  to  be  issued  to  one  of  their  officers  or  members  as 
their  representatives,  and  this  constituted  all  of  its  stock,  excepting 
two  shares,  which  were  sold  to  one  Russell,  who  was  chosen  to  be 
manager  of  the  new  corporation.  Practically  speakmg,  therefore,  the 
wholesale  business  houses  of  Pine  Bluff  organized,  owned,  and  oper- 
ated the  new  corporation,  which  was  named  the  Arkansas  Brokerage 
Company,  the  main  defendant  herein.  The  other  defendants  were  the 
five  domestic  corporations  and  two  manufacturing  corporations  of 
other  states,  all  of  whom  were  alleged  to  be  parties  with  the  new 
brokerage  company  to  the  combination  and  conspiracy.  While  there 
was  no  agreement  or  understanding  that  the  defendants  the  Pine  Bluff 
jobbers  should  cease  dealing  with  the  plaintiff,  they  naturally  enough 
preferred  to  deal  and  did  de^l  with  the  brokerage  company  after  its 
organization,  and  gave  preference  to  it  in  the  conduct  of  their  business. 
There  is  evidence  that  those  jobbers  would  not  purchase  through  the 
plaintiff's  agency,  unless  it  would  quote  prices  sufficiently  low  to  neutra- 
lize the  advantages  they  would  secure  by  making  their  purchases 
through  their  own  agency.  The  fact  also  appears  that  some  foreign 
manufacturers,  deciding  that  their  business  interests  would  be  better 
served  thereby,  ceased  to  employ  plaintiff,  and  voluntarily  placed  their 
accounts  with  the  brokerage  company.  There  was  such  a  failure,  how- 
ever, to  connect  the  foreign  corporations  which  were  made  defendants 
to  this  suit  in  any  improper,  unfair,  or  unlawful  way  with  the  other 
and  main  defendants  that  the  court  at  the  close  of  the  case  directed  a 
verdict  in  their  favor,  and  no  complaint  is  made  of  that  action  by  the 
plaintiff. 

While  the  bill  of  complaint  and  argument  of  plaintiff's  counsel 
abound  in  repeated  and  diversely  stated  charges  of  confederacy,  conspir- 
acy, and  unlawful  contrivances  to  bring  about  the  destruction  of  plain- 
tiff's business  and  to  appropriate  it  by  the  defendants,  the  proof,  as  we 
gather  it  from  a  patient  and  careful  reading  of  the  record,  discloses  but 
few  actual  and  material  facts.  The  five  jobbers  undoubtedly  conceived 
a  purpose  to  save  the  brokerage  charges,  which  they  had  before  then 
been  required  to  pay,  by  negotiating  their  purchases  through  their  own 
agency,  and  at  the  same  time  inaugurate  and  conduct  another  branch 
of  business.  By  reason  of  their  advantageous  situation  as  jobbers  who 
furnished  a  large  part  of  the  brokerage  business  of  Pine  Bluff,  and  by 
dint  of  business  sagacity  and  industry,  their  new  brokerage  company 
was  able  to  outstrip  most  of  its  competitors,  including  the  plaintiff, 
and  as  a  result  the  latter  soon  abandoned  its  branch  office  in  Pine  Bluff 
and  ceased  doing  business  there.  There  is  little,  if  any,  competent  evi- 
dence of  unfair  competition  by  the  brokerage  company,  unless  it  be  in 
the  fact  that  it  secured  the  trade  of  its  own  stockholders  and  availed  it- 
self of  their  valuable  influence  for  the  extension  and  success  of  its 
business.  To  pronounce  such  action  unfair  and  unlawful  would  dis- 
rupt many  existing  business  corporations  and  effectually  prevent  the 
organization  of  any  more.  It  would  contravene  one,  if  not  the  chiefs 
reason  for  their  creation  or  existence. 

The  contention  of  the  plaintiff  is  therefore  reduced  to  this:  That 
the  defendant  jobbers  wronged  the  plaintiff  by  arranging  to  do  for 
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themselves  what  they  had  formerly  employed  it  to  do  for  them,  and 
that  the  brokerage  company  wronged  the  plaintiff  by  availing  itself  of 
all  its  opportunities  and  favorable  conditions  for  successful  competi- 
tion in  a  branch  of  business  legitimately  open  to  all  comers.  We  agree 
fully  with  certain  propositions  of  law  urged  by  plaintiff's  learned  coun- 
sel in  support  of  their  contentions  in  this  case,  namely :  (1)  That  the 
anti-trust  act  denounces  as  illegal  any  contract,  combination,  or  con- 
spiracy of  whatever  form  or  nature  which  directly  or  necessarily  op- 
erates to  restrain  or  obstruct  the  free  flow  of  commerce  between  the 
states,  and  that  this  denunciation  includes  contracts,  combinations,  or 
conspiracies  to  restrain  the  liberty  of  a  trader  in  such  commerce  to  en- 
gage or  continue  therein.  Loewe  v.  Lawlor,  208  U.  S.  274,  28  Sup. 
Ct.  301,  52  L.  Ed.  488,  and  cases  cited.  (2)  That  any  such  contract, 
combination,  or  conspiracy  which  directly  restrains  the  purchase,  sale, 
or  exchange  of  manufactured  commodities  among  the  several  states  is 
illegal.  Addyston  Pipe  and  Steel  Co.  v.  United  States,  175  U.  S.  211, 
20  Sup.  Ct.  96,  44  L.  Ed.  136.  (3)  That  the  destruction,  restriction,  or 
stifling  of  free  competition  in  trade  and  commerce  among  the  states 
constitutes  a  restraint  of  that  trade,  and  is  within  the  inhibition  of  the 
statute.  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  24 
Sup.  Ct.  436,  48  L.  Ed.  679.  (4)  That  a  broker,  acting  for  individuals 
or  firms  doing  business  in  one  state,  when  soliciting  or  taking  orders 
for  the  sale  and  delivery  of  their  merchandise  to  jobbers  or  dealers 
located  in  other  states,  is  in  so  doing  engaged  in  interstate  commerce. 
Robbins  v.  Shelby  Taxing  District,  120  U.  S.  489,  7  Sup.  Ct.  592,  30 
L.  Ed.  694;  Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Ct.  1,  32  L.  Ed. 
368. 

But  it  is  not  perceived  how  the  principles  so  invoked  apply  to  the 
facts  of  this  case  or  control  its  decision.  The  organization  of  the  brok- 
erage company  as  a  competitor  in  business  open  to  all  had  no  natural 
tendency  to  directly  or  necessarily  restrain  commerce  between  the 
states,  and  the  proof  fails  to  show  that  it  actually  did  restrain,  lessen, 
or  in  any  way  stifle  its  free  flow.  The  volume  of  that  commerce,  after 
as  well  as  before  the  organization  of  the  brokerage  company,  was  de- 
termined by  the  fixed  economic  laws  of  demand  and  supply.  The 
whole  field  was  open  to  competition,  and  while  the  piaintiff,-whose  chief 
place  of  business  was  elsewhere,  and  one  other  broker  in  Pine  Bluff, 
soon  abandoned  it,  others  operating  there  and  in  that  vicinity  remained 
in  active  competition,  and  without  doubt  all  together  were  able  and 
zealously  disposed  to  keep  the  wheels  of  commerce  as  active  as  the 
demand  for  foreign  merchandise  required.  Any  one  who  had  been  in 
the  business  before  could  remain  in  it,  and  any  one  who  wished  to 
enter  it  afterwards  could  freely  do  so ;  but  they  had  necessarily  to  ccMn- 
pete  with  others,  including  the  brokerage  company,  with  whatever  ad- 
vantages they  possessed  for  conducting  a  prosperous  business.  The 
fortuitous  circumstance  that  the  brokerage  company  had  five  impor- 
tant jobbers  in  the  city  so  situated  as  to  give  it  a  preference  arose  from 
strictly  legitimate  relations.  No  one  can  deny  that  the  jobbers  had  a 
right  to  organize  a  corporation  to  do  their  own  brokerage  business,  as 
well  as  that  of  others.  The  law  gave  them  that  right,  and  they  availed 
themselves  of  its  provisions  for  tluit  purpose.   It  cannot  be  doubted  that 
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the  five  jobbers  could  have  given  their  brokerage  business  to  any  broker 
on  terms  to  be  agreed  upon,  and  it  seems  equally  clear  that  by  partici- 
pating in  the  organization  and  ownership  of  the  brokerage  company 
they  did  no  more  than  this,  if  indeed  as  much;  for  there  was  no  obli- 
gation, express  or  implied,  requiring  them  to  deal  with  the  brokerage 
company,  except  and  so  far  only  as  their  best  interests  from  time  to 
time  dictated. 

The  mere  fact  that  the  broker,  while  engaged  in  negotiating  sales  of 
merchandise  between  an  owner  in  one  state  and  a  jobber  or  consumer 
in  another,  is  engaged  in  a  species  of  interstate  commerce,  is  quite  un- 
important, provided  the  business  be  done  in  a  lawful  manner.  It  be- 
comes unlawful  only  when  it  is  so  done  as  to  directly  and  substantially 
restrain  that  commerce  or  stifle  its  free  flow.  The  proof,  in  our  opin- 
ion, affords  no  warrant  for  a  finding  that  any  such  consequences  ac- 
tually flowed,  or  had  a  natural  tendency  to  flow,  from  the  organization 
complained  of  in  this  case.  The  principles  announced  in  the  two  cases 
of  Hopkins  v.  United  States,  171  U.  S.  578,  19  Sup.  Ct.  40,  43  L.  Ed. 
290,  and  Anderson  v.  United  States,  171  U.  S.  604,  19  Sup.  Ct.  50,  43, 
L.  Ed.  300,  fully  sustain  the  conclusions  we  have  reached  in  this  case. 
In  the  latter  case  the  court  said : 

**It  has  already  been  stated.  In  the  Hopkins  Case  alwve  mentioned,  that  In 
order  to  come  within  the  provisions  of  the  statute  the  direct  effect  of  an  agree- 
ment or  combination  must  be  in  restraint  of  that  trade  or  commerce  which  is 
among  the  several  states  or  with  foreign  nations.  Where  the  subject-matter 
of  the  agreement  does  not  directly  relate  to,  act  upon,  and  embrace  interstate 
commerce,  and  where  the  undisputed  facts  clearly  show  that  the  purpose  of 
the  agreement  was  not  to  regulate,  obstruct,  or  restrain  that  commerce,  but 
that  it  was  entered  into  with  the  object  of  properly  and  fairly  regulating  the 
transaction  of  the  business  in  which  the  parties  to  the  agreement  were  en- 
gaged, such  agreement  will  be  upheld  as  not  within  the  statute,  where  it  can 
be  seen  that  the  character  and  terms  of  the  agreement  are  well  calculated  to 
attain  the  purpose  for  which  it  was  formed,  and  where  the  effect  of  its  for- 
mation and  enforcement  ni)on  interstate  trade  or  commerce  is  In  any  event 
but  indirect  and  incidental,  and  not  its  purpose  or  object." 

In  Field  v.  Barber  Asphalt  Co.,  194  U.  S.  618,  24  Sup.  Ct.  784,  48 
L.  Ed.  1142,  the  court  said : 

"In  this  day  of  multiplied  means  of  intercourse  between  the  states,  there  is 
scarcely  any  contract  which  cannot  in  a  limited  or  a  remote  degree  be  said 
to  affect  interstate  commerce.  But  it  is  only  direct  interference  with  the 
freedom  of  such  commerce  that  brings  the  case  within  the  exclusive  domain 
of  federal  legislation." 

This  court,  in  Phillips  v.  lola  Portland  Cement  Co.,  125  Fed.  593, 
61  C.  C.  A.  19,  said : 

"THis  act  of  Congress  [anti-trust  act]  must  have  a  reasonable  construction. 
It  was  not  its  purpose  to  prohibit  or  to  render  illegal  the  ordinary  contracts 
or  combinations  of  manufacturers,  merchants,  and  traders,  or  the  usual  de- 
vices to  which  they  resort  to  promote  the  success  of  their  business  to  en- 
hance their  trade,  and  to  make  their  occupations  gainful,  so  long  as  those 
combinations  and  devices  do  not  necessarily  have  a  direct  and  substantial  ef- 
fect to  restrict  competition  in  commerce  among  the  states." 

See,  also,  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed.  454,  60 
C.  C.  A.  290.  64  L.  R.  A.  689. 

From  these  cases,  and  many  others  to  which  attention  might  be  called, 
it  seems  clear  that  the  Pine  Bluff  jobbers  merely  resorted  to  a  common 
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expedient,  recognized  by  law  and  sanctioned  by  practice,  of  forming  a 
subsidiary  corporation  to  promote  economy  in  the  management  of  their 
existing  business  and  to  extend  it  into  other  fields  of  legitimate  en- 
terprise. If  the  new  expedient  aflFected  interstate  commerce  at  all,  it 
was  not  in  that  direct,  immediate,  or  necessary  way  which  alone  would 
make  it  obnoxious  to  the  law,  but  only  in  an  indirect,  incidental,  and 
unimportant  way  not  within  the  denunciation  of  the  law.  The  worst 
that  can  be  said  is  that  the  parties  availed  themselves  of  certain  advan- 
tages and  opportunities  which  their  relation  to  the  brokerage  business 
gave  them  and  which  materially  aided  them  in  the  race  of  competition. 
If  this  resulted  in  injury  to  the  plaintiff,  it  was  damnum  absque  injuria. 
Free  competition  is  the  life  of  trade  and  commerce,  and  it  is  quite  as 
important  to  approve  all  lawful,  fair,  and  reasonable  expedients  devised 
to  promote  individual  success  as  it  is  to  condemn  vicious  and  unlaw- 
ful practices  which  violate  individual  right  and  the  public  weal. 

The  learned  trial  judge  should  have  given  the  requested  instruction 
to  the  jury  that  plaintiff  was  not  entitled  to  recover.  The  judgment  is 
therefore  reversed,  and  the  cause  remanded  to  the  Circuit  Court  for 
a  new  trial  in  harmony  with  the  views  here  announced* 
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WEFXINGTON   ▼.   PELLETIER. 

(Circuit  Court  of  Appeals,  First  Circuit    November  16>  1909.) 

No.  83a 

1.  Appeal  and  Errob  (8  231*)— Review— Reception  of  Evidence. 

The  rule  applied  tliat,  under  the  federal  practice,  a  party  who  relies  on 
a  general  objection  to  evidence  must  show  that  the  defects  in  the  evidence 
admitted,  which  are  relied  on,  could  not  have  been  cured  by  the  party  of- 
fering it,  if  his  attention  had  been  called  to  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  E^or,  Dec  Dig.  §  231;* 
Trial,  Cent  Dig.  |  194.] 

2.  Master  and  Servant  (f  235*)— Injuby  to  Servant— Contributory  Negli- 

gence—Duty TO  Observe  and  Avoid  Dangeb. 

Plaintiffs  decedent,  while  at  work  making  a  trench  between  the  rails  of 
a  private  spur  track  which  led  from  a  railroad  siding  to  defendant's 
quarry,  was  struck  and  killed  by  a  car  which  had  be^  standing  with 
others  on  the  siding,  but,  being  insufficiently  blocked,  started  and  ran 
downgrade  upon  the  spur  track.  Held,  that  the  circumstances  were  not 
such  as  to  make  the  rule  applicable  which  requires  unusual  care  and  vigi- 
lance on  the  part  of  persons  on  railroad  tracks  where  trains  are  fre- 
quently passing,  and  that  deceased  was  not  chargeable  with  contributory 
negligence  because  he  did  not  keep  a  constant  lookout,  and  that  the  cir- 
cumstances are  analogous  to  those  cases  requiring  the  employer  to  furnish 
a  safe  place  for  working. 

[Ed.  Note.— For  other  casee,  see  Master  and  Servant,  Dec  Dig.  |  235.*J 

3.  Masteb  and  Sebvant  (|  189*)— In juby  to  Sebyant—Pboximatb  Cause  of 

Injuby— Intebvening  Cause. 

Where  cars  were  negligently  left  standing  on  a  side  trade  at  the  top  of 
a  grade  by  defendants'  employ^  without  being  secured^  except  by  the 
setting  of  the  brakes,  and  od%  of  such  cars  ran  down  upon  and  killed 
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plaintliTfl  Intestate,  the  fact  that  the  brake  was  released  by  children  play- 
ing about  the  cars  did  not  constitute  such  an  intervening  cause  as  would 
prevent  defendant's  negligence  from  being  the  efficient  proximate  cause 
of  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |i  275- 
292;  Dec  Dig.  i  139.*] 

4.  Master  and  Servant  (§  287*) -r  Neqliqence  of  Superintendent  under 
Massachusetts  Statute. 

The  question  whether  a  person  temporarily  in  charge  of  defendant's 
business  was  one  whose  principal  duty  was  that  of  superintendence,  so 
as  to  render  defendant  liable  for  Injury  to  another  employ^  through  his 
negligence  under  the  Massachusetts  employer's  liability  statute,  held  prop- 
erly submitted  to  the  Jury. 

[Ed.  Note.-^For  other  cases,  see  Master  and  Servant  Dec.  Dig.  S  287.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Action  by  Emma  M.  Pelletier  against  Arthur  J.  Wellington.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Olcott  O.  Partridge  and  H.  Eugene  Bolles  (Henry  M.  Channing, 
on  the  brief),  for  plaintiff  in  error. 

William  A.  Pew,  Jr.,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  suit  was  brought  by  the  adminis- 
tratrix of  the  estate  of  George  Pelletier  against  Wellington,  who  was 
operating  a  quarry,  with  a  verdict  for  the  plaintiff.  Wellington  owned 
a  spur  track  which  led  from  a  side  track  of  the  Boston  &  Maine  Rail- 
road. This  side  track  and  the  spur  track  were  on  a  grade.  The  side 
track  was  used  for  storing  empty  cars  to  be  loaded  in  connection  with 
Wellington's  business.  These  cars  were  left  by  the  Boston  &  Maine 
Railroad  near  the  head  of  the  grade  on  its  own  siding;  and  when  Wel- 
lington or  his  employes  desired  cars  they  were  accustomed  to  select 
them  as  needed,  and  run  them  down  to  his  spur  track.  They  were 
ordinarily  left  near  the  head  of  the  grade  by  the  railroad  corporation 
with  the  brakes  set,  and  with  a  tie  across  the  track  blocking  the  wheels. 
If  the  cars  were  left  by  the  Boston  &  Maine  Railroad  on  its  siding  in 
an  unsafe  condition  with  reference  to  starting  down  the  grade,  the 
fault  was  with  it.  So  long  as  the  cars  remained  at  that  point  without 
any  disturbance  of  the  status  in  which  they  were  left  there  by  the 
Boston  &  Maine  Railroad,  Wellington  was,  of  course,  not  at  fault. 
It  is  claimed  that,  in  connection  with  the  injury  to  the  deceased, 
Wellington's  employes  ran  one  or  more  cars  down  the  grade,  and  left 
the  remaining  cars  with  their  brakes  set,  without  any  blocking  of  the 
wheels,  and  that  thereupon  the  boys  playing  about  the  cars,  and  who 
were  accustomed  to  play  about  them,  in  some  way  started  them,  and 
caused  them  to  run  down  the  grade  and  kill  Pelletier.  Pelletier  was 
in  the  employ  of  Wellington,  and  at  the  time  was  working  between  the 
rails  of  Wellington's  spur  track,  excavating  a  trench.  He  appears  to 
have  had  no  connection  with  the  handling  of  the  cars,  at  least  none  at 
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the  essential  time  involved  here.  There  was  no  evidence  that  he  was 
looking  at  the  cars,  or  otherwise  watching  for  a  possibility  of  their 
running  down  the  grade.  The  verdict  was  for  the  plaintiff,  and  there- 
upon Wellington  brought  this  writ  of  error. 

There  were  a  number  of  minor  exceptions  taken  at  the  trial,  only  one 
of  which  has  been  urged  upon  our  attention.  This  suit  being  for  the 
negligence  of  defendant's  superintendent,  or  rather  of  one  who  was 
temporarily  acting  as  superintendent,  the  statute  requires  a  notice; 
and  it  is  now  urged  on  us  that  the  notice  was  not  sufficient  under  the 
law.  The  objection  to  the  admission  of  this  notice  was  only  general,, 
which  is  insufficient  to  base  an  exception  on  under  the  circumstances 
of  the  case,  because  non  constat,  if  the  objection  had  been  specific,  it 
might  not  have  been  met  by  the  plaintiff  on  the  spot.  Under  the  fed- 
eral practice,  whoever  relies  on  a  general  exception  must  point  out 
that  the  defects  in  the  evidence  admitted  could  not  have  been  cured 
by  the  party  offering  it,  if  his  attention  had  been  called  to  those  re- 
lied on. 

Passing  by  these  propositions,  the  alleged  errors  are  based  very 
largely,  if  not  entirely,  on  questions  of  fact  which  we  will  deal  with 
•quite  summarily,  because  no  prejudice  can  come  in  any  future  case 
from  thus  dealing  with  them. 

It  appears  in  the  record  that,  when  the  cars  were  left  by  the  Boston 
&  Maine  Railroad,  they  were  chained  to  the  track.  There  is  no  claim 
that,  when  any  of  the  cars  were  taken  away  as  we  have  described, 
Wellington's  employes  replaced  the  chain  with  reference  to  the  cars 
remaining.  We  pass  by  this  because,  under  the  circumstances,  it  is 
clear  that  the  jury  could  not  have  been  properly  instructed  to  the  effect 
that  a  mere  omission  to  replace  the  ties  was  not  a  negligent  act,  as  the 
appellant  claims  they  should  have  been.  This  is  one  of  the  class  of 
facts  within  the  province  of  the  jury,  supported  in  this  case  by  the 
almost  universal  custom  to  protect  railroad  cars  left  near  the  head  of  a 
grade,  as  these  cars  were,  by  something  more  than  merely  setting  up 
the  brakes. 

It  is  claimed  that  there  was  no  evidence  that  the  tie  was  not  re- 
placed; but  on  this  point  the  record  stands  as  follows:  Three  men 
went  up  to  bring  down  th^  cars.  One  of  them  came  down  with  the 
last  car,  leaving  the  two  to  secure  those  that  remained.  One  of  these 
men  testified  that  he  did  not  put  the  tie  back,  and  he  added  that  he 
had  no  business  to  put  it  back.  No  one  told  him  to  do  so.  The  other 
one,  who  was  called  by  the  defendant,  testified  generally,  with  reference 
to  all  the  cars,  that  the  tie  was  put  back.  He  testified  that  he  and  the 
first  witness,  to  whom  we  have  referred,  went  to  the  last  car  which 
went  down  the  grade,  and  that  one  of  them  handled  the  tie;  but  he 
admitted  he  did  not  know  whether  he  did  it  himself,  or  the  other  per- 
son we  have  named.  Under  the  circumstances,  we  are  not  only  of  the 
opinion  that  we  would  not  be  justified  in  reversing  the  finding  of  the 
jury  on  that  point,  but  that,  on  the  other  hand,  its  conclusion  was 
correct. 

It  is  maintained  that  the  deceased  was  not  in  the  exercise  of  due  care, 
and  there  is  some  discussion  with  reference  to  the  question  of  the  bur- 
den of  proof  under  the  Massachusetts  statute  on  which  this  suit  is 
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"based.  The  ground  of  this  objection  is  that  the  deceased  was  an  able- 
bodied,  experienced  workman,  in  full  possession  of  his  faculties,  fa- 
miliar with  his  surroundings,  and  knew  that  the  cars  were  stored  on  the 
side  track  above  described,  that  his  view  was  not  obstructed,  and  that 
he  could  easily  see  in  each  direction.  But  this  is  not  the  case  of  either 
a  main  track  or  a  siding  on  which  trains  were  regularly  or  frequently 
run,  or  even  run  at  all,  so  far  as  the  record  shows.  It  shows  only  the 
circumstances  which  we  have  stated,  circumstances  to  which  the  duty 
of  listening  and  looking,  so  frequently  concerned  in  accidents  resulting 
from  the  movement  of  railroad  trains  proper,  has  never  been  applied. 
This  duty  relates  to  circumstances  where  persons  may  be  in  known 
danger,  although  every  other  person  does  his  full  part  according  to 
law  or  custom.  It  does  not  necessarily  apply  to  the  ordinary  condi- 
tions of  work  where  no  danger  is  customarily  expected,  provided  oth- 
-ers  than  the  one  injured  have  used  due  care.  In  other  words,  there  is 
no  rule  which  requires  a  universal  duty  of  looking  and  listening  under 
the  ordinary  circumstances  of  performing  labor,  and  thus  at  all  times 
incumbering  and  delaying  its  performance.  This  case  is  rather  of  the 
class  where  the  person  held  in  fault  is  required  to  secure  the  person 
injured  a  safe  place  for  working,  as  a  consignee  unloading  a  car. 
Wright  V.  The  Railway,  L.  R.  10  Q.  B.  298,  affirmed  1  Q.  B.  252 
(1876);  Mullins  v.  Railroad  Co.,  201  Mass.  38,  87  N.  E.  476. 

It  is  claimed  that  the  interposition  of  the  boys  in  this  case  was  the 
interposition  of  a  new  efficient  cause,  which,  if  interposed,  the  law  says 
eliminates  the  original  cause.  On  the  other  hand,  it  has  been  thor- 
oughly understood,  since  the  leading  case  of  Scott  v.  Sheperd,  2  W.  Bl. 
892,  well  known  as  the  "Squib  Case,"  that  the  interposition  even  of 
human  beings,  acting  under  circumstances  which  deprive  them  of 
periods  for  reflection,  or  known  to  be  of  classes  which  are  ordinarily 
governed  by  unreasoning  impulses,  does  not  come  within  the  class  of 
responsible  interventions  referred  to.  This  is  illustrated  in  one  di- 
rection by  the  squib  case,  and  in  the  other  direction  by  the  well-known 
cases  where  young  children,  either  through  carelessness  or  inattention, 
liave  been  intrusted  with  dangerous  weapons.  The  general  principle 
is  sufficiently  discussed  in  Pollock's  Law  of  Torts  (8th  Eng.  Ed.)  45 
•et  seq.  The  rule  on  which  the  plaintiff  relies  in  this  respect  was  au- 
thoritatively stated  and  applied  by  the  Court  of  Appeal  in  1896  in 
Engelhart  v.  Farrant,  [1897]  1  Q.  B.  240.  Oddly  enough,  in  Mc- 
Dowall  V.  Great  Western  Railway  Company  (in  the  Court  of  Appeal 
in  1902)  2  Q.  B.  [1903]  331,  the  circumstances  with  reference  to  cars 
and  boys  were  strictly  like  those  at  bar  and  the  case  was  distinguished 
solely  on  the  point  that  the  jury  expressly  found  that  the  defendant 
was  not  at  fault.  Therefore,  of  course,  there  was  no  operative  negli- 
gence which  could  be  either  an  immediate  or  a  remote  cause  of  the 
accident. 

After  all,  the  only  close  point  in  the  case  is  on  the  question  of  super- 
intendence. The  intestate  and  the  man  through  whose  negligence  the 
tie  was  not  replaced  were  coemployes.  The  usual  superintendent  was 
absent.  Of  course,  evidence  of  a  much  less  striking  character  may  be 
required  to  prove  the  characteristics  of  one  exercising  superintendence 
temporarily  under  the  Massachusetts  statutes  than  those  of  the  usual 
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superintendent.  We  went  into  the  law  regarding  this  question  of  su- 
perintendence sufficiently  in  Canney  v.  Walkeine,  113  Fed.  66,  51  C. 
C.  A.  53,  68  L.  R.  A.  33,  decided  June  14,  1901,  and  in  Munroe  v. 
Ley,  156  Fed.  468,  84  C.  C.  A.  278,  decided  October  22,  1907.  We 
need  in  this  case  to  add  nothing  to  what  is  there  stated  l3y  us.  It  is 
not  at  all  improbable  that,  if  we  had  been  the  jury,  instead  of  the  ap- 
pellate court,  we  might  have  found  on  the  facts  otherwise  than  was 
found.  Nevertheless,  the  charge  of  the  presiding  judge  was  very  full 
and  clear,  and  called  the  attention  of  the  jury  carefully  and  correctly 
to  all  phases  of  the  facts,  which  were  multifarious;  and,  taken  alto- 
gether, the  condition  is  such  that  we  cannot  lawfully  interfere  with 
the  result. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest,  and  the 
defendant  in  error  recovers  her  costs  of  appeal. 


(173  Fed.  912.) 

RUDD  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    October  28,  1009.) 

No.  2,875. 

1.  Post  Office  (§§  35,  50*)  — Using  Mails  to  Defraud  —  Prosecution  —  De- 

fenses. 

In  a  prosecution  under  Rev.  St.  S  5480  (U.  S.  Comp.  St  1901,  p.  3696), 
for  using  the  mails  to  defraud,  it  is  a  defense  that  defendant  honestly 
believed  that  the  representations  made  in  the  letters  or  circulars  which 
he  is  charged  with  having  sent  through  the  mails  were  true,  and  that  he 
had  no  actual  intent  to  defraud,  and  when  such  defense  is  made  it  is  for 
the  determination  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent.  Dig.  |  55;  Dec.  Dig. 
|§  35,  50.*] 

2.  Criminal  Law  (§  755^4*)— Trial— Comments  of  Judge  on  Evidence. 

While  it  Is  the  right  of  the  Judge  of  a  federal  court.  In  a  criminal  as 
well  as  a  civil  case,  to  comment  on  the  facts  In  his  charge  to  the  jury,  his 
comments  should  be  judicial  and  dispassionate,  and  so  carefully  guarded 
that  the  Jurors,  who  are  the  triers  of  them,  may  be  left  free  to  exercise 
their  Independent  Judgment 

[Ed.  Note.-^For  other  cases,  see  Olminal  Law,  Cent.  Dig.  {  1731 ;  Dec. 
Dig.  S  755i^.*] 

3.  Criminal  Law  (§  823*)  —  Review  bt  Appellate  Cofrt  —  Comments  of 

Judge  on  Defense. 

Where  the  langauge  of  a  court  in  commenting  on  the  defense  relied  on 
in  a  criminal  case  in  its  charge  to  the  Jury  was  so  positive  and  emiAatic 
and  of  such  a  character  that  the  Jury  may  have  believed  that  a  finding  for 
the  defendant  would  subject  them  to  ridicule,  a  mere  withdrawal  of  such 
language,  and  a  direction  to  the  Jury  that  the  question  is  for  them,  may 
be  of  doubtful  sufficiency  to  correct  such  impression,  and  in  such  case  the 
Just  remedy  is  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1995;  Dec. 
Dig.  §  823.'*J 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 

John  F.  Rudd  was  convicted  of  using  the  mails  to  defraud,  and 
brings  error.    Reversed. 
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Paul  R.  Stinson  (R.  R.  Brewster,  on  the  brief),  for  plaintiff  in  error. 
A.  S.  Van  Valkenburgh,  U.  S.  Atty.,  and  Leslie  J.  Lyons,  Asst.  U. 
S.  Atty. 

Before  HOOK,  Circuit  Judge,  and  RINER  and  AMIDON,  District 
Judges. 

HOOK,  Circuit  Judge.  Rudd  was  convicted  of  using  the  mails  in 
aid  of  a  scheme  to  defraud,  contrary  to  section  5480  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  3696).  He  had  been  associated 
with  others  in  selling  county  rights  to  handle  a  machine  for  which  one 
of  them  had  secured  a  patent,  and  to  facilitate  the  business  they  were 
engaged  in  they  sent  through  the  mails  circulars  and  other  communica- 
tions containing  alluring  representations  which  the  government  charged 
and  the  evidence  showed  quite  clearlv  were  contrary  to  well-known 
fundamental  physical  laws.  The  machine  was  designed  as  an  attach- 
ment to  a  pump  for  lifting  water,  and  it  consisted  principally  of  a 
heavy  pendulum,  a  lever,  some  cogwheels,  and  a  spring.  It  was  rep- 
resented that  the  power  for  the  operation  of  the  pump  came  from  the 
swing  of  the  pendulum  and  the  spring ;  that  the  latter  was  auxiliary  to 
the  pendulum,  and  replenished  the  loss  in  the  momentum  of  the  swing- 
ing weig;ht.  It  was  also  said  that  they  were  adapted  to  pumps  in 
wells  as  deep  as  300  feet ;  that  there  were  three  sizes  of  them,  and 
each  stroke  of  the  pendulum  on  size  No.  1,  which  was  the  smallest, 
exerted  a  lifting  power  of  500  pounds  and  had  a  capacity  of  20  gal- 
lons of  water  per  minute ;  that  one  winding  of  the  spring  would  re- 
quire only  about  15  minutes  of  labor,  and  would  furnish  enough  power 
for  12  consecutive  hours  of  operation,  or  for  about  12  days  for  the 
average  user  of  water;  also  that  the  arrangement  was  so  simple  a  17 
year  old  boy  could  attend  to  it.  There  were  other  representations ; 
but  the  above  will  indicate  with  sufficient  particularity  the  character 
of  their  literature. 

The  main  defense  was  that,  though  the  machine  may  have  been  im- 
practicable, the  accused  honestly  believed  in  its  efficiency,  and  that  what 
he  did  was  without  intent  to  defraud.  Of  course,  if  this  was  so,  there 
was  no  violation  of  the  law  which  was  designed  to  prevent  the  use  of 
the  post  office  in  intentional  efforts  to  despoil.  Durland  v.  United 
States,  161  U.  S.  306,  16  Sup.  Ct.  508,  40  L.  Ed.  709.  A  representa- 
tion may  be  so  obviously  without  foundation  as  to  afford  cogent  evi- 
dence of  a  criminal  intent  in  him  who  makes  it;  but  nevertheless,  if 
in  fact  it  proceeds  from  honest  ignorance  or  delusion,  it  does  not  help 
to  make  a  scheme  to  defraud  within  the  statute.  Complaint  is  made 
that  the  trial  court,  by  extended  remarks  irt  the  presence  of  the  jury, 
erroneously  prejudiced  the  accused  in  respect  of  this  defense.  It  is 
sufficient  to  say,  without  going  into  details,  that  the  view  was  un- 
doubtedly impressed  upon  the  jury  that  no  one  with  the  slightest  degree 
of  intelligence  above  insanity  could  believe  the  machine  was  practicable. 
The  accused  was  sane ;  but  the  remarks  of  the  court  left  no  room  for 
the  probability  of  his  self-deception.  Whether  conduct  which  is  made 
the  subject  of  a  criminal  charge  results  from  a  credulous  self-deception, 
or,  on  the  other  hand,  evinces  a  design  to  defraud  the  public,  is  a  ques- 
tion for  the  determination  of  the  jury;    and  it  is  none  the  less  so, 
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though  the  truth  of  the  matter  may  be  clear  to  most  intelligent  minds. 
That  so  many  projects,  which  to  the  discerning  are  manifest  schemes 
for  spoliation,  meet  with  success  and  find  victims  among  honest,  well- 
meaning  people,  shows  how  futile  it  is  to  attempt  to  define  the  bounds 
of  human  credulity.  If  the  jury  believed  the  accused  was  of  sane  mind, 
of  which  there  was  no  question,  the  remarks  of  the  court  were  calcu- 
lated to  impose  upon  them  a  constraint  that  interfered  with  an  inde- 
pendent consideration  of  his  defense.  As  Chief  Justice  Fuller  said  in 
Starr  v.  United  States,  153  U.  S.  614,  626,  14  Sup.  Ct.  919,  38  L.  Ed. 
841,  the  influence  of  the  trial  judge  on  the  jury  is  necessarily  and  prop- 
erly of  great  weight,  and  his  lightest  word  or  intimation  is  received  with 
deference  and  may  be  controlling.  So  positive  and  emphatic  were  the 
remarks  of  the  court  that  it  is  not  too  much  to  say  the  jury  may  have 
believed  a  finding  for  the  accused  would  have  subjected  them  to  ridi- 
cule. True,  the  court  afterwards  withdrew  the  language,  and  said 
that  "it  does  not  follow  that  a  man  is  a  fool  or  insane  who  believes  the 
representations,"  and  that  it  was  a  question  for  the  jury;  but  it  is 
doubtful  the  damage  was  repaired,  and  when  that  is  the  case  the  just 
remedy  is  a  new  trial.  A  mere  withdrawal  of  words,  and  a  direction 
to  the  jury  that  the  question  is  for  them,  is  not  always  sufficient.  The 
effect  of  what  was  said  may  remain. 

We  do  not  mean  to  impair  in  any  degree  the  right  of  a  trial  court 
in  both  civil  and  criminal  cases  to  comment  upon  the  facts,  to  express 
its  opinion  upon  them,  and  to  sum  up  the  evidence,  for  that  is  one  of 
the  most  valuable  features  of  the  practice  in  the  courts  of  the  United 
States.  A  judge  should  not  be  a  mere  automatic  oracle  of  the  law, 
but  a  living  participant  in  the  trial,  and  so  far  as  the  limitations  of  his 
position  permit  should  see  that  justice  is  done.  But  his  comments  up- 
on the  facts  should  be  judicial  and  dispassionate,  and  so  carefully 
guarded  that  the  jurors,  who  are  the  triers  of  them,  may  be  left  free 
to  exercise  their  independent  judgment. 

The  other  matters  of  which  complaint  is  made  need  not  be  con- 
sidered. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 
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(173  Fed.  855.) 
A.  I4BSOHBN  ft  SONS  ROPE  CO.  T.  MAYFLOWHB  GOIiD  MINING  ft 

REDUCTION  CO. 

(Circuit  Court  oi  Appeals,  Eiglith  (^cuit  Noyember  1,  1909.) 

No.  3,02a 

1.  Payment  (8  17*)— Bt  Note— Acceptance  of  Debtor's  Note  is  Not  Pay- 

ment OF  His  Debt. 

The  acceptance  by  a  creditor  of  a  promissory  note  of  bis  debtor  for  his 
antecedent  debt  does  not  extinguish  it,  unless  the  note  is  paid.  It  is  a 
conditional,  and  not  an  absolute,  payment 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  S|  70-77;  Dec. 
Dig.  S  17.*] 

2.  Payment  (|  17*)  — By  Note  —  Agreement  or  iNouBrrABLS  Intention  of 

Creditor  to  Take  Risk  of  the  Note's  Payment  Requisite  to  Eztin- 
QUI6H  Debt. 

A  clear  agreement  by  the  creditor  that  he  will  talce  the  risl^  of  the  pay- 
ment of  the  note,  and  that  the  debt  is  discharged  thereby,  or  an  indubita- 
ble intention  so  to  do,  is  requisite  to  extinguish  a  debt  by  the  taking  of 
the  debtor's  note. 

[EJd.  Note. — ^For  other  cases,  see  Payment,  Cent  Dig.  ||  70-77 ;  Dec  Dig. 
I  17.*] 

3.  Payment  (|  17*)— Agreement  That  Debt  is  to  be  Paid  or  has  been  Paid 

by  Note  Means  CJonditionaixy,  and  Not  Absolutely,  Paid. 

An  agreement  that  a  debt  shall  be  paid,  or  that  it  has  been  paid,  by  the 
note  of  the  debtor,  is  a  contract  for  an  extension  of  time,  and  that  the 
debt  shall  be  paid,  or  has  been  paid,  by  the  note  on  condition  that  the  note 
is  paid. 

[Ed.  Note. — Fop  other  cases,  see  Payment,  Cent  Dig.  S|  70-77 ;  Dec.  Dig. 
i  17.*] 

4.  Payment  (§  67*)— By  Note— Acceptance  of  SEOURirr  Strengthens  Pre- 

sumption That  Payment  is  Conditional. 

A  lien,  a  title,  or  other  security  held  for  the  pasmaent  of  a  debt 
strengthens  the  presumption  that  an  agreement  that  a  debt  is  to  be  paid, 
or  has  been  paid,  by  the  note  of  a  debtor,  is  subject  to  the  condition  HiSit 
the  note  is  subsequently  paid. 

[Ed.  Note. — ^For  other  cases,  see  Payment,  Dec  Dig.  {  67.*] 

6.  Contracts  (§  147*)— Construction— Courts  to  Ascertain  Intentions  of 
Parties  from  Tueir  Situation  When  Making  Agreement. 

The  court  so  far  as  possible,  should  put  itself  in  the  place  of  the  par- 
ties to  the  contract  when  their  minds  met  upon  the  terms  of  the  agree- 
ment, and  then  from  a  consideration  of  the  writing  itself,  of  its  purpose, 
and  of  the  circumstances  which  conditioned  its  making,  endeavor  to  as- 
certain  what  they  intended  to  agree  to  do,  upon  what  sense  and  meaning 
of  the  terms  they  used  their  minds  actually  met 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {{  730,  743 ;  Dec. 
Dig.  I  147.*] 

«.  Contracts  (|  154*)  — Construction— Common  Rational  Meaning  Pre- 
ferred to  Unusual  or  Subtle  One. 

Where  the  language  of  the  agreement  is  contradictory,  obscure,  or  am- 
biguous, or  where  its  meaning  is  doubtful,  so  that  the  contract  is  fairly 
susceptible  of  two  constructions,  one  of  which  makes  it  ftUr,  customary, 
and  such  as  prudent  men  would  naturally  execute,  while  the  other  makes 
it  inequitable,  unusual,  or  such  as  reasonable  men  would  not  be  likely  to 
enter  into,  the  interpretation  which  makes  it  a  rational  and  probable 
97  C.C.A.— 30 
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agreement  must  be  preferred  to  that  whidi  makes  It  an  unusual,  unfair, 
or  Improbable  contract. 

[Ed.  Note.— For  other  cases,  see  Gontracts,  C^t  Dig.  |  735;  Dea  Dig. 
I  154.*] 

7.  CONTBAOTB    (S    147*)  —  INTENTION   DBDUOED   rSOM   WEITIN«   PBKVAHiS   oveb 

Inapt  B^zpbessions. 

The  intention  of  the  parties,  when  manifest,  or  when  ascertained  from 
the  written  agreement,  must  control  and  be  enforced,  without  regard  to 
inapt  expressions  or  the  dry  words  of  the  contract,  unless  that  intention 
is  directly  contrary  to  the  plain  sense  of  the  binding  words  of  the  agree- 
ment. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  ||  730,  743;  Dec. 
Dig.  S  147.*] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Action  by  the  Mayflower  Gold  Mining  &  Reduction  Company  against 
the  A.  Leschen  &  Sons  Rope  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed  and  remanded. 

Charles  C.  Butler,  for  plaintiff  in  error. 

H.  M.  Hogg  and  C.  L.  Watson,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WILLIAM  H.  MUNGER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  was  sued  out  to  re- 
verse a  judgment  in  favor  of  the  defendant  in  error,  the  Mayflower 
Gold  Mining  &  Reduction  Company,  a  corporation,  upon  the  plead- 
ings which  disclosed  these  facts :  The  mining  company  agreed  to  buy 
certain  materials  for  a  tramway  from  the  plaintiff  in  error,  A.  Leschen 
&  Sons  Rope  Company,  a  corporation,  and  to  pay  it  therefor  $1,000 
on  the  execution  of  the  contract,  $2,500  upon  a  sight  draft  with  bill 
of  lading  attached  upon  the  delivery  of  a  specific  part  of  the  goods 
f.  o.  b.  the  cars  at  St.  Louis,  in  the  state  of  Missouri,  $2,500  30  days 
from  the  date  of  that  bill  of  lading,  $6,600  on  a  sight  draft  with  bill 
of  lading  attached  upon  the  delivery  f .  o.  b.  the  cars  at  St.  Louis  of 
another  specified  part  of  the  materials,  and  $4,200  "to  be  paid  by  your 
[the  mining  company's]  note  at  sixty  (60)  days,  *  *  *  not  later 
than  sixty  (60)  days  from  arrival  ©f  last  shipment,"  and  the  rope  com- 
pany agreed  to  sell  these  materials  upon  condition  that  the  title  and 
ownership  thereof  should  remain  in  it,  and  that  it  might  take  posses- 
sion thereof  "in  default  of  the  last  payment  being  made."  The  rope 
company  delivered  all  the  materials,  the  mining  company  made  all  the 
payments,  except  the  last,  and  gave  its  note  for  that,  but  never  paid 
the  note.  After  the  note  was  dishonored,, the  rope  company  replevied 
the  materials,  and  the  court  below  dismissed  its  action,  on  the  ground 
that  the  mining  company  had  made  the  last  pa)rment  in  accordance 
with  the  terms  of  the  agreement  by  giving  the  note,  which  it  had  re- 
fused to  pay. 

The  argument  in  support  of  this  conclusion  is  that  by  the  terms 
of  the  contract  the  parties  expressly  agreed  that  the  $4,200  was  "to 
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be  paid  by  your  [the  mining  company's]  note  at  sixty  (60)  days,"  that 
the  note  was  given,  and  that  thereby  the  $4,200  was  paid  in  the  way 
the  parties  agreed  that  it  should  be  paid,  so  that  there  was  never  any 
default  in  the  last  payment,  and  the  title  to  the  property  vested  in  the 
purchaser.  But  was  this  the  meaning  of  the  contract?  Does  this 
agreement  evidence  the  intention  of  the  parties  to  it  that  the  title  to 
this  property  should  pass  to  the  vendee  when  the  latter  gave  its  60-day 
note?  The  purpose  of  all  interpretation  is  to  ascertain  and  to  give 
effect  to  the  intentions  of  the  parties  expressed  by  their  writings.  The 
basic  rule  for  the  discovery  of  those  intentions  is  that  the  court,  so 
far  as  possible,  should  put  itself  in  the  place  of  the  parties  to  the  con- 
tract when  their  minds  met  upon  the  terms  of  the  agreement,  and 
then,  from  a  consideration  of  the  writing  itself,  of  its  purpose,  and  of 
the  circumstances  which  conditioned  its  making,  endeavor  to  ascer- 
tain what  they  intended  to  agree  to,  upon  what  sense  and  meaning  of 
the  terms  they  used  their  minds  actually  met.  American  Bonding  Co. 
V.  Pueblo  Investment  Co.,  150  Fed.  17,  27,  80  C.  C.  A.  97,  107,  9  L. 
R.  A.  (N.  S.)  557 ;  Accumulator  Co.  v.  Dubuque  St.  Ry.  Co.,  64  Fed. 
70,  74,  12  C.  C.  A.  37,  41,  42;  Salt  Lake  City  v.  Smith,  104  Fed.  457, 
462,  43  C.  C.  A.  637,  643 ;  Fitzgerald  v.  First  National  Bank,  114 
Fed.  474,  482,  52  C.  C.  A.  276,  284. 

Where  the  language  of  an  agreement  is  contradictory,  obscure,  or 
ambiguous,  or  where  its  meaning  is  doubtful,  so  that  the  contract  is 
fairly  susceptible  of  two  constructions,  one  of  which  makes  it  fair, 
customary,  and  such  as  prudent  men  would  naturally  execute,  while  the 
other  makes  it  inequitable,  unusual,  or  such  as  reasonable  men  would 
not  be  likely  to  enter  into,  the  interpretation  which  makes  it  a  rational 
and  probable  agreement  must  be  preferred  to  that  which  makes  it  an 
unusual,  unfair,  or  improbable  contract.  Pressed  Steel  Car  Co.  v. 
Eastern  Ry.  Co.,  121  Fed.  609,  611,  57  C.  C.  A.  635,  637;  Coghlan  v. 
Stetson  (C.  C.)  19  Fed.  727,  729 ;  Jacobs  v.  Spalding,  71  Wis.  177, 
186,  36  N.  W.  608 ;  Russell  v.  Allerton,  108  N.  Y.  288,  292,  15  N.  E. 
391. 

The  intention  of  the  parties,  when  manifest,  or  when  ascertained 
from  the  written  agreement,  must  control  and  be  enforced,  without  re- 
gard to  inapt  expressions  or  the  dry  words  of  the  contract,  unless  that 
intention  is  directly  contrary  to  the  plain  sense  of  the  binding  words 
of  the  agreement.  American  Bonding  Co.  v.  Pueblo  Investment  Co., 
150  Fed.  17,  28,  80  C.  C.  A.  97,  108;  Prentice  v.  Duluth,  etc.,  For- 
warding Co.,  58  Fed.  437,  443,  7  C.  C.  A.  293,  298 ;  Westervelt  v. 
Mohrenstecher,  76  Fed.  118,  121,  22  C.  C.  A.  93,  95,  34  L.  R.  A.  477; 
Tillitt  v.  Mann,  104  Fed.  421,  424,  43  C.  C.  A.  617,  619;  Salt  Lake 
City  v.  Smith,  104  Fed.  457,  462,  43  C.  C.  A.  637,  643,  644;  Uinta 
Tunnel,  etc.,  Co.  v.  Ajax  Gold  Mining  Co.,  141  Fed.  563,  567,  73  C. 
C.  A.  35 ;  U.  S.  Fidelity  &  G.  Co.  v.  Board  of  Com'rs,  145  Fed.  144, 
148,  76  C.  C.  A.  114;   Witt  v.  Railway  Company,  38  Minn.  122,  127, 

35  N.  W.  862 ;  Driscoll  v.  Green,  59  N.  H.  101 ;  Johnson  v.  Simpson, 

36  N.  H.  91 ;  Walsh  v.  Hill,  38  Cal.  481,  486,  487. 

The  acceptance  by  a  creditor  of  the  promissory  note  of  his  debtor 
for  his  antecedent  debt  does  not  extinguish  it,  unless  the  note  is  paid. 
It  is  not  an  absolute,  but  a  conditional,  payment  of  the  debt.    Downey 
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V.  Hicks,  14  How.  240,  243,  14  L.  Ed.  404 ;  The  Kimball,  3  Wall.  37, 
45, 18  L.  Ed.  50 ;  The  Emily  Souder,  17  Wall.  666,  670,  21  L.  Ed.  683 ; 
Peter  v.  Beverly,  10  Pet.  532,  568,  9  L.  Ed.  522 ;  Lyman  v.  The  Bank 
of  the  United  States,  12  How.  225,  243,  13  L.  Ed.  965 ;  In  re  Worces- 
ter County,  102  Fed.  808,  814,  42  C.  C.  A.  637,  643 ;  Atlas  S.  S.  Ltd. 
V.  Colombian  Land  Company,  102  Fed.  358,  359,  42  C.  C.  A.  398, 
399;  Cheltenham  Stone  &  Gravel  Co.  v.  Gates  Iron  Works,  23  111. 
App.  635,  637;   Id.  124  111.  623,  626,  16  N.  E.  923;  Hine  v.  Roberts, 

48  Conn.  267,  271,  40  Am.  Rep.  170;  First  National  Bank  of  Pueblo 
v.  Newton,  10  Colo.  161,  171,  14  Pac.  428. 

A  clear  agreement  by  the  creditor  that  he  will  take  the  risk  of  the 
payment  of  the  note  and  that  the  debt  is  discharged  thereby,  or  the  in- 
dubitable intention  of  both  the  parties  to  that  effect,  is  requisite  to  ex- 
tinguish a  debt  by  the  taking  of  the  debtor's  note.  An  agreement  that 
a  debt  shall  be  paid,  or  shall  be  payable,  or  that  it  has  been  paid  by  the 
note  of  the  debtor,  is  a  contract  for  an  extension  of  the  time  of  pay- 
ment, and  that  the  debt  shall  be  paid,  or  that  it  has  been  paid,  by 
the  note  of  the  debtor  on  condition  that  the  note  is  paid,  but  not  other- 
wise. Combination  Steel  &  Iron  Co.  v.  St.  Paul  City  Railway,  47 
Minn.  207,  209,  49  N.  W.  744 ;  2  Benjamin  on  Sales  (7th  Ed.)  §  729 ; 
Story  on  Promissory  Notes,  par.  404;  Tobey  v.  Barber,  5  Johns. 
(N.  Y.)  68,  72,  4  Am.  Dec.  326 ;  Eastman  v.  Porter,  14  Wis.  39,  42, 
46,  47;  Johnson  v.  Weed,  9  Johns.  (N.  Y.)  310,  6  Am.  Dec.  279; 
Comptoir  D'Escompte  v.  Dresbach,  78  Cal.  15,  20,  21,  20  Pac.  28; 
Putnam  v.  Lewis,  8  Johns.  (N.  Y.)  389 ;  Owenson  v.  Morse,  7  Term 
Reports,  64,  66;    Sayer  v.  Wagstaff,  5  Beavan's  Reports,  415,  423, 

49  English  Rep.  Full  Reprint,  639,  642 ;  Maillard  v.  Duke  of  Argyle, 
6  Manning  &  Granger's  Rep.  (46  English  Common  Law)  40,  46 ;  Port 
Darlington  Harbour  Co.  v.  Squair,  18  U.  C.  Q.  B.  533.  Where  the  ex- 
tinguishment of  a  debt  has  the  effect  to  strike  down  a  lien  or  a  title 
securing  its  payment,  the  presumption  that  it  is  not  discharged  by  the 
acceptance  of  the  note  of  the  debtor  in  payment  of  it  is  strengthened, 
because  in  such  a  case  the  discharge  of  a  lien  is  more  unusual  and 
unreasonable.  The  Kimball,  3  Wall.  37,  45,  18  L.  Ed.  50 ;  Sweet  & 
Carpenter  v.  James,  2  R.  I.  270,  294,  297 ;  The  Bird  of  Paradise,  5 
Wall.  545,  18  L.  Ed.  662. 

The  application  of  these  rules  of  law  to  the  facts  of  the  case  in 
hand  leaves  little  doubt  of  the  sense  and  meaning*  of  the  provision 
of  the  contract  that  the  $4,200  should  be  paid  by  the  note  of  the  min- 
ing company  upon  which  the  minds  of  the  parties  to  this  contract  must 
have  met.  The  ordinary  meaning  of  that  term  was  that  the  debt  should 
be  paid  by  the  note  on  condition  that  the  note  was  paid,  but  should  not 
be  extinguished  otherwise,  and  the  common  and  customary  meaning 
of  an  expression  is  to  be  preferred  to  an  unusual  and  ingenious  inter- 
pretation of  it.  The  payment  of  that  part  of  the  purchase  price  of  the 
property  was  secured  by  the  retention  of  the  title  in  the  vendor,  and 
this  fact  raises  a  strong  presumption  that  the  parties  did  not  intend 
that  the  security  should  be  released  until  the  note  was  paid.  The  ven- 
dor was  of  St.  Louis,  the  vendee  of  Colorado,  the  goods  were  to  be 
shipped  in  two  specified  parcels  at  two  different  times  from  the  former 
to  the  latter  place,  the  vendee  agreed  to  pay  $16,800  for  them  in  five 
installments,  the  first  four  in  cash  before  the  vendee  could  get  posses- 
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sion  of  the  second  shipment,  and  the  last  installment,  the  $4,200,  by 
the  vendee's  note  at  60  days.  The  payment  of  the  first  four  install- 
ments was  secured  by  the  retention  by  the  vendor  of  the  bill  of  lading 
of  the  last  shipment  until  those  installments  were  paid  in  cash,  so 
that  the  only  purpose  and  the  only  effect  of  the  retention  of  the  title 
to  the  property  by  the  vendor  thereafter  was  to  secure  the  payment  of 
the  last  installment,  and  this  purpose  and  effect  would  be  defeated  by 
a  construction  that  the  debt  for  this  installment  was  to  be  extinguished, 
and  the  security  for  it  released,  by  the  ^ving  of  the  debtor's  note, 
which  was  unpaid,  an  obligation  of  no  higher  character  than  its  ob- 
ligation to  pay  the  installment  without  the  note. 

The  futility  and  unreasonableness  of  a  stipulation  thus  interpreted, 
the  strong  presumption  that  the  parties  did  not  intend  to  agree  that  the 
security  should  be  released  until  the  debt  of  the  obligor  was  abso- 
lutely paid,  and  the  facts  that  the  giving  and  acceptance  of  a  note  for 
a  debt  does  not  extinguish  it,  that  the  common  and  customary  meaning 
of  agreements  that  a  debt  has  been  paid,  or  that  it  shall  be  paid,  by 
note,  is  that  it  has  been  paid,  or  that  it  will  be  paid,  on  condition  that 
the  note  is  paid,  that  it  is  only  when  there  is  a  clear  agreement  by 
the  creditor  that  the  note  of  the  debtor  shall  discharge  the  debt  and 
that  the  creditor  will  take  the  risk  of  the  payment  of  the  note,  or  an 
indubitable  intention  of  the  parties  to  that  effect,  that  a  creditor's  ac- 
ceptance of  such  a  note  extinguishes  the  debt  or  releases  its  security, 
and  the  further  fact  that  there  was  no  such  agreement  in  this  case, 
compel  the  conclusion  that  the  parties  to  this  controversy  never  in- 
tended to  agree,  and  never  did  agree,  that  the  $4,200  should  be  abso- 
lutely paid,  or  that  the  security  for  its  payment  should  be  released,  by 
the  acceptance  of  the  debtor's  note.  It  remained  unpaid,  and  will  re- 
main unpaid,  until  that  note  is  paid. 

The  judgment  must  be  reversed,  therefore,  and  the  case  must  be 
remanded  to  the  Circuit  Court  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion;  and  it  is  so  ordered. 
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r.   B.   VANDEGRIFT  &  OO.  v.   UNITED   STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit    August  20,  1909.) 

No.  43  (1,683). 

1,  Customs  Duties  (§  44*)— Similitude— Ramie  Sliver. 

Ramie  sliver  is  dutiable  as  cotton  sliver  by  similitude,  under  Tariff  Act 
July  24,  1897,  c.  11,  {  1,  Schedule  I,  par.  302,  30  Stat  175  (U.  S.  0>mp. 
St  1901,  p.  1655). 

[Ed.  Note.— For  other  cases,  see  (Customs  Duties,  Cent  Dig.  §  148 ;  Dec. 
Dig.  S  44.*] 

2.  Customs  Duties  (§  44*)— Similitude— "Similab  in  Material"— "Similar 

IN  Quality"— ** Similar  in  Texture"— ** Similar  in  Use." 

Within  the  meaning  of  the  similitude  clause  in  Tariff  Act  July  24,  1897, 
c.  11,  §  7,  30  Stat.  205  (U.  S.  Comp.  St.  1901,  p.  1693),  ramie  sliver  re- 
sembles cotton  sliver  (1)  in  **material,"  because  It  is  a  vegetable  fiber ;  (2) 
in  "quality,"  because  it  has  reached  the  same  degree  of  purity,  or  freedom 
from  objectionable  substances ;  (3)  In  "texture,'*  because  the  fibers  are  im 
the  same  form;  and  (4)  in  "use,"  because,  like  cotton  sliver,  it  is  spun 
Into  yam  and  thread,  so  as  to  be  manufactured  into  fabrics. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Cent.  Dig.  S  148 ;  Dec. 
Dig.  {  44.*] 
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8.  Courts  (8  90*)— CJoiutt— Weight  of  Decision  by  Coubt  of  Same  Rank. 
While  it  is  desirable  that  there  should  be  uniformity  of  decision  upon 
the  same  question,  there  rests  upon  the  court  the  duty  of  determining  by 
its  own  investigation  the  matter  at  issue;  and,  though  it  may  have  been 
decided  in  one  way  by  a  court  of  similar  authority  in  another  jurisdiction, 
such  decision  is  not  of  binding  force,  though  possessing  certain  persuasive 
value,  determined  by  the  strength  and  logic  of  its  statement.! 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  decision  below,  see  164  Fed.  65. 

W.  Wickham  Smith  (Francis  Fisher  Kane,  on  the  brief),  for  im- 
porters. 

Jasper  Yeates  Brinton,  Asst.  U.  S.  Atty.,  and  J.  Whitaker  Thomp- 
son, U.  S.  Atty. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  YOUNG, 
District  Judge. 

YOUNG,  District  Judge.  This  case  comes  before  us  upon  an  ap- 
peal from  the  judgment  of  the  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania,  affirming  the  decision  of  the  Board  of  General  Ap- 
praisers on  the  classification  of  merchandise  invoiced  as  "ramie  sliver.** 
classified  for  duty  by  the  Board  of  General  Appraisers  under  paragraph 
302,  Schedule  I,  §  1,  and  section  7,  of  the  tariff  act  of  1897  (Act 
July  24,  1897,  c.  11,  30  Stat.  175,  205  [U.  S.  Comp.  St.  1901,  pp.  1655, 
1693]),  by  similitude  to  cotton  sliver,  against  the  protest  of  the  im- 
porters. The  merchandise  was  originally  assessed  for  duty  by  the  col- 
lector of  customs  at  45  per  cent,  ad  valorem,  under  paragraph  347,  as 
a  manufacture  of  ramie  not  specially  provided  for.  Upon  appeal  to 
the  Board  of  General  Appraisers,  it  appeared  that  during  the  interim 
precisely  similar  merchandise  had  been  made  the  subject  of  an  ela- 
borate opinion  by  the  Board  of  General  Appraisers  in  New  York,  later 
affirmed  by  consent  by  the  Circuit  Court  in  what  is  known  as  the  Eck- 
stein Case  (In  re  Albert  Eckstein,  G.  A.  5,822  [T.  D.  25,710]),  hold- 
ing that  the  merchandise  was  not  a  manufacture,  but  was  dutiable  at 
the  same  rate  of  duty,  to  wit,  45  per  cent.,  by  similitude  to  cotton 
sliver,  and  upon  the  authority  of  this  decision  the  Board  of  General 
Appraisers  sustained  the  classification  of  the  collector  in  the  case  at 
bar. 

In  the  case  at  bar,  upon  the  appeal  to  the  Circuit  Court  for  the  East- 
ern District  of  Pennsylvania,  Judge  McPherson,  after  reciting  the  de- 
cision of  the  Board  of  General  Appraisers  and  the  decision  in  the  Eck- 
stein Case,  concluded  as  follows: 

*'Thi8  decision  of  tlie  board  was  affirmed  by  the  Circuit  Court  for  tlie  Soutli- 
ern  District  of  New  Yorli  (T.  D.  26,462),  and,  althougli  tlie  ruling  of  the  court 
was  entered  by  consent,  the  decision  was  acquiesced  in  during  the  last  three 
years.  The  present  proceeding  is,  therefore,  an  indirect  attack  upon  the  Judg- 
ment then  entered  by  Judge  Townsend,  and,  If  successful,  would  result  in  the 
imposition  of  one  rate  of  duty  when  the  merchandise  in  question  Is  brought 
into  this  district,  and  of  a  different  rate  when  it  is  brought  inta  the  Soutliem 

1  See  note  at  end  of  case. 
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district  of  New  York.  It  l8  hardly  necessary  to  point  out  the  nndeslrabUity 
of  such  a  result.  This  has  already  been  done  by  the  Court  of  Appeals  for 
the  Third  Circuit  In  two  cases  (Hill  v.  Francklyn,  162  Fed.  880,  89  C.  C.  A. 
570,  T.  D.  29,074,  and  Murphy  v.  United  States,  162  Fed.  871.  89  C.  C  A.  561. 
T.  D.  29,032).  in  each  instance  affirming  the  decision  of  Judge  Holland,  re^ 
ported  In  T.  D.  28,856  and  T.  D.  28,819,  respectively.  If,  therefore,  the  ruling 
in  B}cksteln*s  Case  is  to  be  dissented  from,  I  think  the  proper  tribunal  to  an- 
nounce such  a  view  Is  the  Court  of  Appeals,  and  for  this  reason  I  shall  follow 
the  formal  judgment  of  the  Circuit  Court  for  the  Southern  District  of  New 
York,  adding  merely  that,  if  the  similitude  section  is  applicable,  the  rate 
determined  thereby  Is  to  be  preferred  to  the  rate  fixed  by  section  6.  Hahn  v. 
United  States,  100  Fed.  635,  40  O.  C.  A.  622.  The  decision  of  the  Board  of 
General  Appraisers  Is  affirmed." 

The  specifications  of  error  raise  a  single  question :  Did  the  learned 
judge  err  in  adopting  the  decision  of  the  Circuit  Court  for  the  South- 
ern District  of  New  York,  and  in  holding  the  merchandise  in  question 
dutiable  by  similitude  to  cotton  sliver?  The  learned  judge  was  clear- 
ly right  in  saying  that  it  is  desirable  that  different  decisions  should 
not  be  made  as  to  the  rate  of  duty  upon  the  same  articles  in  the  differ- 
ent districts.  There  rests  undoubtedly  upon  a  court  the  duty  of  de- 
termining by  its  own  investigation  whether  or  not  the  article  should 
bear  a  certain  duty.  This  is  saying  no  more  than  that  each  court  will 
decide  the  question  for  itself,  unless  the  appellate  court  has  determined 
the  question  for  it;  but  that  it  has  been  decided  in  a  certain  way  in 
one  jurisdiction  should  have  weight,  because  of  the  desirability  of 
having  uniformity  of  decision  upon  the  same  question,  and  the  decision 
itself  has  a  certain  persuasive  value,  determined  by  the  strength  and 
logic  of  its  statement,  and  this  is  especially  true  of  the  case  at  bar. 
While,  therefore,  we  would  not  feel  ourselves  bound  by  a  decision  of  a 
court  of  another  jurisdiction  upon  the  same  question,  we  are  satisfied 
in  this  case  that  the  learned  judge  made  no  error  in  following  the  de- 
cision in  the  Eckstein  Case. 

The  real  question  in  this  case  was :  Is  ramie  sliver  to  be  charged  with 
a  duty  of  45  per  cent,  ad  valorem,  provided  for  by  paragraph  302, 
which  fixes  for  cotton  sliver  that  rate,  because  under  section  7  it  is 
provided : 

"That  each  and  every  Imported  article  not  enumerated  in  this  act,  which  Is 
similar,  either  in  material,  quality,  texture,  or  the  use  to  which  It  may  be 
applied,  to  any  article  enumerated  In  this  act  as  chargeable  with  duty,  shall 
pay  the  same  rate  of  duty  which  Is  levied  on  the  enumerated  article  which  It 
most  resembles  In  any  of  the  ])artlculars  before  mentioned." 

• 

We  are  of  opinion  that  ramie  sliver  is  in  similitude  with  cotton 
sliver  and  should  bear  the  same  duty,  because  it  resembles  in  material, 
quality,  texture,  and  use  cotton  sliver.  It  is  similar  to  cotton  sliver,  in 
that  it  is  a  vegetable  product,  or,  as  stated  in  the  statute,  of  vegetable 
fiber.  It  is  similar  in  quality,  in  that  it  has  reached  the  same  degree 
of  purity,  if  the  word  is  applicable,  as  cotton  sliver.  Its  treatment  has 
been  to  get  rid  of  the  gummy  substances  and  produce  something  com- 
paratively free  from  the  impurities  or  substances  that  must  be  dis- 
carded to  make  it  fit  for  further  treatment  in  manufacture.  Its  ten- 
sile strength  is  greater  than  that  of  cotton;  but  in  texture  cotton 
sliver  and  ramie  sliver  are  practically  the  same.  It  is  the  crude  straight- 
ening out  of  the  fiber  in  layers,  just  as  cotton  sliver  is.    As  to  its  use. 
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it  can  certainly  be  and  is  spun  into  yarn,  a  finer  reduction  of  the  sliver, 
then  into  thread  by  continuous  manufacture,  so  as  to  finally  reach  a 
proper  degree  of  purity  and  fineness,  so  that  it  can  be  manufactured 
into  fabrics — a  similar  process  to  that  through  which  cotton  passes 
from  the  sliver.  In  all  these  ways  and  respects  it  seems  to  us  to 
resemble  cotton  sliver.  The  opinion  of  the  Board  of  General  Ap- 
praisers seems  to  us  to  show  very  clearly  and  specifically  that  ramie 
sliver  belongs  by  way  of  similitude  to  the  article  known  as  cotton 
sliver. 

The  finding  of  the  Circuit  Court,  affirming  the  decision  of  the  Gen- 
eral Appraisers,  should  be  sustained;  and  the  judgment  of  the  lower 
court  is  therefore  affirmed. 

Norm 

Deeisioas  of  Govrts  m»  Authority  in  Otlier  CJoMirdinato  Gourts. 

I.  In  Gbnebal. 

[a]  (U.  S.)  Judges  who  sit  in  the  same  court  should  not  attempt  to  overrule 
the  decisions  of  each  other,  especiaUy  on  questions  involving  rules  of  property 
and  practice,  except  for  the  most  cogent  reasons. — (1904)  Plattner  Implement 
Oo.  V.  International  Harvester  Co..  66  C.  C.  A.  4.38,  133  Fed.  376 ;  (1905)  Boat- 
men's Bank  of  St  Louis  v.  Fritzlen,  68  C  C.  A.  288,  135  Fed.  650,  reversing 
Judgment  and  order  (C.  C.  1904)  Weldon  v.  Fritzlen,  128  Fed.  60a 

[bl  (U.  S.  1849)  The  rule  of  eomity  which  requires  judges  of  the  federal 
courts  to  conform  to  the  opini<Mis  of  each  other,  if  any  have  been  given,  has  no 
application  either  by  its  terms,  or  the  reason  on  which  it  Is  founded,  to  mo- 
tions for  injunctions  where  error  may  be  followed  by  irremediable  mischief. 
—Many  v.  Sizer  (O.  O.)  Fed.  Cas.  No.  9,057  [1  Fish.  Pat  Cas.  311. 

[c]  (U.  S.  1884)  One  court  does  not  reverse  or  review  a  judgment  of  a  court 
of  co-ordinate  jurisdiction. — Hayes  v.  Dayton  (C.  O.)  20  Fed.  690. 

[dl  (U.  S.  1901)  One  federal  judge  wiU  not  review  the  rulings  of  another 
in  the  same  court — Taylor  v.  Decatur  Mineral  &  Land  Oo.  (0.  O.)  112  Fed.  449. 

II.  State  Courts  of  Appellate  Jubisdiction. 

[a]  (111.  1899)  Where  two  fines  were  imposed  upon  a  party  for  contempt  in 
the  same  proceedings,  but  not  for  the  same  act,  and  an  appeal  taken  from 
each  order  imposing  a  fine,  one  of  which  appeals  has  been  before  and  decided 
by  the  other  division  of  this  court  (the  records,  briefs,  argument,  and  questions 
of  law  being  the  same  in  both  appeals),  there  is  no  reason  why  this  court 
should  do  more  than  to  refer  to  the  opinion  of  that  division  and  adopt  it  as  the 
opinion  of  this  court — Railton  v.  People,  85  III.  App.  384. 

[bl  (111.  1906)  The  Appellate  Court  of  one  district  is  not  bound  by  the  deci- 
sion of  an  Appellate  Court  of  another  district  rendered  with  respect  to  the 
same  subject-matter,  but  not  in  the  same  case. — Illinois  Cent  R.  C)o.  v.  Heck- 
er,  129  111.  App.  375. 

[cl  (N.  Y.  1907)  Laws  1907,  p.  1123,  c.  538,  providing  for  a  recount  and  re- 
canvass  of  the  votes  cast  for  the  office  of  mayor  in  the  November,  1905,  elec- 
tion in  cities  of  the  first  class,  having  been  held  constitutional  by  the  Appel- 
late Division  of  the  Second  Department,  a  writ  of  prohibition  to  restrain  the 
enforcement  of  such  act  would  not  be  granted  by  the  Appellate  Division  of  the 
First  Department;  the  act  being  pur&y  local  and  affecting  only  the  city  of 
New  York,  a  part  of  which  is  within  both  the  First  and  Second  judicial  de- 
partments, though  the  judges  sitting  in  the  First  Department  were  unani- 
mously of  the  opinion  that  the  act  was  unconstitutional. — People  v.  Dayton, 
120  App.  Div.  814,  105  N.  Y.  Supp.  809. 

[dl  (Ohio,  1885)  Where  a  legal  proposition  has  been  directly  decided  by  a 
circuit  court,  it  should  be  followed  by  other  circuit  courts,  unless  it  clearly 
appears  that  such  decision  is  wrong. — State  v.  Fosdick,  1  Ohio  Cir.  Ct.  R,  265, 
1  O.  a  D.  145. 
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[e]  (Okl.1909)  The  Supreme  Court  of  the  state  of  Oklahoma  took  and 
possesses  any  and  all  the  Jurisdiction  of  the  Supreme  Oourt  of  the  territory  of 
Oklahoma,  except  as  otherwise  provided,  and  has  the  same  power  and  right 
to  re-examine  a  decision  of  that  court,  holding  a  territorial  statute  invalid,  and 
to  determine  whether  or  not  such  act  Is  Invalid,  and,  if  such  decision  is  er- 
roneous, to  overrule  the  same. — State  v.  Chaney,  102  Pac.  133. 

III.  State  Courts  of  Limited  ob  Infebiob  Jubisdiction. 

[a]  (N.  Y.  1851)  Whatever  may  be  the  proper  rule  as  to  the  Superior  Court 
following  the  decision  of  the  present  Supreme  Court  (not  now  an  appellate 
court)  in  a  prior  suit,  as  to  the  principles  of  law  involved,  the  court  Is  not 
bound  by  the  decisions  of  the  Supreme  Court,  when  plainly  erroneous  as  to 
the  facts  that  were  established  in  the  suit. — Reynolds  v.  Davis,  7  N.  Y.  Super. 
Ct  (5  Sandf .)  267.. 

[b]  (N.  Y.  1858)  A  decision  of  a  co-ordinate  branch  of  the  Supreme  Court 
of  a  state  will  be  regarded  as  of  controlling  authority  in  the  state  until  re- 
versed.— ^Hardenburgh  v.  Crary,  50  Barb.  32. 

[c]  (N.  Y.  1859)  Two  successive  decisions  of  general  terms  concurring  on 
the  same  point,  in  different  parts  of  the  state,  should  be  treated  by  the  court  as 
authority,  until  reversed  by  a  higher  tribunal. — ^Andrews  v.  Wallace,  29  Barb. 
350,  17  How.  Prac.  263,  8  Abb.  Prac.  425. 

[d]  (N.  Y.  1859)  The  court  in  the  First  District  will  regard  the  decision  of 
a  General  Term  in  another  district  as  controlling,  until  reversed  by  the  Court 
of  Appeals,  unless  from  some  special  reason  appearing  it  is  clearly  erroneous. 
— Loring  v.  United  States  Vulcanized  Gutta  Percha  Belting  &  Packing  Co.,  30 
Barb.  644. 

[e]  (N.  Y.)  When  a  decision  of  the  Supreme  Court  is  made  at  a  General 
Term,  the  general  terms  in  other  districts  should  follow  it,  unless  it  is  clearly 
made  through  some  mistake,  or  so  erroneous  as  to  leave  no  doubt  concerning 
the  error.— (1861)  Malan  v.  Simpson,  20  How.  Prac.  488,  12  Abb.  Prac.  225 ; 
(1862)  Bentley  v.  Goodwin,  38  Barb.  633,  15  Abb.  Prac.  82. 

[f]  (N.  Y.  1872)  An  opinion  of  a  judge  of  the  Circuit  Court  is  binding  on 
another  judge  in  the  same  department  of  that  circuit  as  against  a  decision 
from  another  state. — Head  v.  Smith,  44  How.  Prac.  476. 

[g]  (N.  Y.  1909.)  The  Supreme  Court  at  Special  Term  is  bound  by  a  previous 
decision  of  the  same  court  at  Special  Term. — ^Patterson  v.  Vivian,  117  N.  Y. 
Supp.  504. 

[h]  (Ohio,  1881)  While  a  decision  of  the  district  court  is  not  binding  upon 
the  general  term  of  the  superior  court  of  Cincinnati,  yet,  where  a  decision  of 
the  special  term  of  the  superior  court  is  reversed  by  the  district  court,  and  the 
case  remanded  to  the  special  term,  by  which  court  it  is  reserved  for  hearing 
at  the  general  term,  the  latter  court  will  treat  the  decision  of  the  district  court 
as  final,  because  of  its  being  made  by  a  court  of  co-ordinate  jurisdiction,  and 
of  the  case  being  reserved  to  it  in  the  situation  it  stood  at  the  special  term. — 
Miller  V.  Hulbert,  6  Wkly.  Law  Bui.  412. 

IV.  United  States  Cibcuit  ob  Distbict  Coubts. 
i.  In  General, 

[a]  (U.  S.)  Although  divided  geographically  in  Jurisdiction,  the  federal  Cir- 
cuit Courts  constitute  a  single  system,  and,  when  one  court  has  fully  consid- 
ered and  deliberately  decided  a  question,  every  suggestion  of  propriety  and  fit 
public  action  demand  that  it  should  be  followed  until  modified  by  the  appellate 
court— (1864)  Goodyear  v.  Providence  Rubber  Co.  (C.  C.)  Fed.  Cas.  No.  5,583 
[2  Cliff.  351,  2  Fish.  Pat.  Cas.  499] ;  (1874)  Goodyear  Dental  Vulcanite  Co.  v. 
Willis  (C.  C.)  Fed.  Oas.  No.  5,603  [1  Ban.  &  A.  568,  1  Flip.  3881. 

[b]  (U.S.  1880)  The  federal  Qrcuit  Court  will  foUow  the  ruling  of  the 
federal  District  Court  of  another  state  as  to  the  construction  of  a  statute  of 
such  state.— White  v.  The  Cynthia  (a  O.)  Fed.  Cas.  No.  17,546a. 

[c]  (U.  S.  1881)  Circuit  Courts  will  follow  the  decisions  in  other  circuits, 
only  where  the  same  questions  were  raised  on  substantially  the  same  evi- 
dence.—EMgarton  V.  Furst  &  Bradley  Mfg.  Co.  (C-  C.)  9  Fed.  450. 

[d]  (U.  S.  1883)  The  Circuit  Courts  of  the  United  States  are  co-ordinate 
tribunals,  constituting  a  single  system,  and  the  decisions  of  one  of  them,  de- 
liberately made,  ought  usually  to  be  regarded  as  decisive  of  the  question  in- 
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volved,  until  otherwise  determined  by  the  Supreme  Ooart^W^ls  t.  Oregon 
Ry.  &  Nav.  Co.  <0.  C.)  15  Fed.  561. 

[e]  (U.  S.  1884)  A  decision  in  another  circuit,  In  an  action  between  two 
railroad  companies,  that  the  right  of  action  for  unpaid  dividends  due  under 
a  lease  was  in  the  lessor  company,  will  be  followed  in  an  action  by  stock- 
holders of  tbat  company  against  the  lessee  for  an  accounting  of  such  divi- 
dends.— Reed  v.  Atlantic  &  P.  R.  Co.  (C.  CL)  85  Fed.  602. 

[f]  (U.  S.  1886)  Whatever  conclusion  might  have  been  reached  by  the  Cir- 
cuit Court  if  the  questions  presented  had  not  be^i  considered  and  determined 
by  another  Circuit  Court,  held,  the  decision  of  the  latter  court  was  entitled 
to  great  respect,  and  should  be  followed. — Celluloid  Mfg.  Co.  v.  Zylonite  Brush 
&  Comb  Co.  (C.  C.)  27  Fed.  291. 

[gl  (U.  S.  1891)  A  decision  of  one  of  the  Circuit  Courts  of  the  United  States 
Is  not  necessarily  binding  on  the  others. — Northern  Pac.  R.  Co.  v.  Sanders 
(C.  C.)  47  Fed.  604. 

[hi  (U.  S.  1897)  Under  the  rules  of  comity,  which  require  the  decisions  of 
Circuit  Courts  to  be  followed  by  each  other,  especially  wh^i  they  relate  to 
the  administration  of  the  same  subject-matter,  a  petition  by  a  railroad  receiver 
for  an  injunction  restraining  receivers  of  another  line  from  diverting  freight 
traffic  will  be  granted  when  the  Circuit  Court  of  another  circuit  has  afforded 
the  same  petitioner  like  relief  In  a  similar  case  against  another  company. — 
Grand  Trunk  Ry.  v.  Central  Vermont  R.  R.  (C.  C.)  84  Fed.  66. 

fll  (U.  S.  1901)  Where  the  affairs  of  an  Insolvent  building  and  loan  associa- 
tion are  being  wound  up  in  a  federal  court  in  the  state  of  its  domicile,  the  rule 
adopted  by  that  court  for  accounting  and  settlement  between  the  receiver  of 
the  corporation  and  Its  borrowing  stockholders  will  be  followed  by  a  federal 
court  of  another  district  which  has  appointed  an  ancillary  receiver. — Mac- 
Murray  V.  Gosney  (C.  C.)  106  Fed.  11 ;  Same  v.  Klncald,  Id. ;  Same  v.  Spear,  Id. 

[j]  (U.  S.  1908)  Lower  federal  courts  are  bound  by  the  decisions  of  the 
Supreme  Court  of  the  United  States  and  by  those  of  the  Circuit  Court  of  Ap- 
peals in  their  own  circuit,  but  are  not  bound  by  decisions  of  a  federal  court 
of  co-ordinate  jurisdiction,  or  even  the  decisions  of  a  federal  Circuit  Court  of 
Appeals  in  another  circuit. — Continental  Securities  Co.  v.  Interborough  Rapid 
Transit  Co.  (C.  C.)  165  Fed.  945. 

fkl  (U.  S.  1909)  This  court  will  follow  the  decision  In  a  customs  case  by 
the  Circuit  Court  In  the  Second  Circuit,  in  order  to  avoid  conflict  of  decision 
between  the  collection  districts  of  the  two  jurisdictions. — ^Wanamaker  v.  United 
States  (C.  C.)  169  Fed.  664. 

[1]  (U.  S.  1888)  The  decisions  of  other  District  Courts  in  similar  cases  will 
be  followed  in  order  to  secure  uniformity,  though  those  decisions  do  not  seem 
to  be  based  on  sound  principles. — The  Chelmsford  (D.  C.)  34  Fed.  399. 

2.  In  Patent  Cases. 

[a]  (U.  S.)  A  Circuit  Court  should  follow  the  decision  of  another  Circuit 
Court  upholding  a  patent.— (1887)  Worswlck  Mfg.  Co.  v.  City  of  Philadelphia 
(D.  C.)  30  Fed.  625,  decree  affirmed  Dobson  v.  T^ees  (1890)  137  U.  S.  258,  11 
Sui).  Ct.  71,  34  L.  Ed.  652;  (1892)  National  C5ash  Register  Co.  v.  American 
Cash  Register  Co.,  3  C.  C.  A.  550,  .53  Fed.  367,  3  U.  S.  App.  340;  (1893)  Wana- 
nmker  v.  Enterprise  Mfg.  Co..  3  C.  C.  A.  672,  53  Fed.  791,  3  U.  S.  App.  414; 
(1881)  Hammerschlag  v.  Garrett  (C.  C.)  9  Fed.  43;  (1881)  Spring  v.  Domestic 
Sewing  Mach.  Co.  (C.  C.)  9  Fed.  505:  (1881)  Meyer  v.  Goodyear  India  Rubber 
Glove  Mfg.  Co.  (C.  C.)  11  Fed.  891 ;  (1882)  American  Ballast  Log  Co.  v.  Cotter 
(C.  C.)  11  Fed.  728;  (iasr>)  McOoskey  v.  Hamlll  (C.  C.)  15  Fed.  750;  (1888) 
Hancock  Inspirator  Co.  v.  Regester  (C.  C.)  35  Fed.  61 ;  (1889)  American  Bell 
Tel.  Co.  V.  Wallace  Electric  Tel.  Co.  (C.  C.)  37  Fed.  672;  (1889)  Macbeth  v. 
Gllllnder  (C.  C.)  54  Fed.  369:  (1891)  National  Cash  Register  Co.  y.  American 
Cash  Register  Co.  (C.  C.)  47  Fed.  212;  <1891)  Enterprise  Mfg.  Co.  v.  Deisler 
(C.  C.)  46  Fed.  854 ;  Same  v.  Wanamaker,  Id. ;  (1894)  Edison  Electric  Light 
Co.  V.  Philadelphia  Trust,  Safe  Deposit  &  Insurance  Co.  (a  C.)  60  Fed.  397 ; 
Same  v.  Manufacturers*  Club  of  Philadelphia,  Id.;  Same  v.  Spreckels  Sugar 
Refining  Co.,  Id. ;  (1895)  Office  Specialty  Mfg.  Co.  v.  Wlntemight  &  CJdmyn 
Mfg.  Co.  (C.  C.)  67  Fed.  928. 

[b]  (U.  S.  1874)  No  federal  Circuit  Court  is  bound  to  follow  the  decisions 
of  the  courts  of  other  circuits,  but  where  a  patent  has  been  sustained  in  the 
federal  Circuit  Courts  of  four  different  circuits,  and  no  appeal  from  the  de- 
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cision  has  been  taken  in  either  case,  a  strong  presumi^tion  arises  that  the  par- 
ties were  satisfied  with  the  soundness  of  the  decisions ;  and  it  is  incuml)ent  on 
the  parties  who  seek  to  bring  another  court  to  a  different  conclusion  to  point 
out  indisputable  grounds  for  it. — Blake  v.  Robertson  (C.  C.)  Fed-  Cas.  No. 
1.501.  affirmed  in  (1876)  94  U.  S.  728,  24  L.  M.  245. 

[c]  (U.  S.  1905)  The  courts  of  one  circuit  are  not  controlled  by  the  views 
taken  with  regard  to  a  patent  by  the  courts  of  another,  nor  absolved  from  an 
independent  examination  of  the  questions  Involved;  such  decisions  being 
simply  entitled  to  proper  deference,  as  those  of  courts  of  equal  standing  and 
authority.— <1903)  Gimiotti  Unhairing  C3o.  v.  American  Fur  Refining  Co.  (C. 
C.)  120  Fed.  672,  reversed  American  Pur  Refining  0>.  v.  Gimiotti  Unhairing 
Mach.  Co.  (1903)  59  C.  C.  A.  357,  123  Fed.  869,  which  is  affirmed  (1905)  198  U. 
S.  399,  25  Sup.  Ot.  697,  49  U  Bd.  1100,  1105,  116  O.  G.  1452. 

[d]  (U.  S.  1892)  The  fact  that  the  Judiciary  act  of  March  3.  1891,  took  away 
the  appellate  jurisdiction  of  the  Supreme  Oourt  in  patent  cases  did  not  ex- 
tinguish the  doctrine  of  comity  between  Circuit  Courts,  so  as  to  diminish  the 
weight  which  should  be  given  to  a  prior  decision  in  another  circuit  in  relation 
to  the  same  patent. — American  Paper  Pail  Sc  Box  Go.  v.  National  Folding  Box 
&  Paper  Co.,  2  C.  C.  A.  165,  51  Fed.  229,  1  U.  S.  App.  283;  Overman  Wheel  Co. 
V.  Curtis  (C.  C.)  53  Fed.  247. 

fe]  (U.  S.)  In  patent  causes,  where  an  issue  has  once  been  passed  upon  b^ 
a  Circuit  Court,  it  is  only  in  a  case  of  clear  mistake  of  law  or  fact,  of  newly 
discovered  testimony,  or  upon  some  question  not  considered  by  the  court,  that 
a  Circuit  Court  sitting  in  another  district  is  at  liberty  to  review  the  findings, 
and  it  will  not  do  so  merely  because  there  is  doubt  as  to  whether  the  patent  in 
iHsue  has  been  anticipated,  when  that  question  has  been  previously  passed 
upon.— (1882)  Searls  v.  Worden  (C.  C.)  11  Fed.  501 ;  (1803)  Heaton-Peninsular 
Button  Fastener  Co.  v.  Elliott  Button  Fastener  Go.  (C.  C.)  58  Fed.  220. 

[fj  (U.  S.  1882)  Where  issues  have  been  often  presented,  discussed,  and 
decided  in  co-ordinate  courts,  agreeing  in  the  construction  of  a  particular 
patent,  unless  new  features  in  the  case  distinguishing  It  from  cases  elsewhere 
were  adjudicated,  the  decisions  of  such  co-ordinate  courts  should  be  accepted 
as  final  until  the  Supreme  Court  have  had  an  opportunity  to  review  and  re- 
verse their  Judgment. — Green  v.  French  (G.  C.)  11  Fed.  591. 

[g]  (U.  S.  1888)  Letters  No.  333,862,  granted  January  5,  1886,  to  .Toshua 
Kidd,  for  a  "carbureting  attachment  for  gas  fixtures,"  having  been  held  void 
for  want  of  novelty,  by  a  Circuit  Court  in  another  circuit,  this  court  consid- 
ers itself  bound  by  its  decision.— Kidd  v.  Ranscnn  (G.  G.)  35  Fed.  588. 

[h]  (U.  S.  1889)  While  one  court  will  ordinarily,  as  matter  of  comity,  defer 
to  the  opinion  of  another  court  of  co-ordinate  Jurisdiction  with  regard  to  the 
validity  of  a  patent,  it  is  too  late  to  call  upon  it  to  do  so  after  it  has  come  to  a 
different  conclusion,  and  entered  a  decree  in  ignorance  of  the  prior  adjudica- 
tion.— Consolidated  Roller  Mill  Co.  v.  George  T.  Smith  Middlings  Purifier  Go. 
(C.  G.)  40  Fed.  305. 

[i]  (U.  S.  1891)  In  proceedings  for  Infringement  of  letters  patent,  where 
their  validity  is  put  in  issue  on  the  grounds  of  want  of  inventive  novelty  and 
of  prior  use,  a  prior  decree  of  the  court  in  other  proceedings,  involving  the 
same  Issue,  sustaining  the  patent,  will  be  conclusive,  under  the  doctrine  of 
stare  decisis,  notwithstanding  the  action  is  against  a  different  defendant — 
Zinsser  v.  Krueger  (C.  C.)  45  Fed,  572. 

yi  (U.  S.  1892)  Where  two  decisions  are^  rendered  in  another  circuit,  in  re- 
gard to  the  validity  of  a  patent,  one  overruling  the  other  on  rehearing,  the 
last  will  be  followed,  as  the  final  conclusion  of  that  court — Brown  Mfg.  Go. 
V.  Mast  (G.  C.)  53  Fed.  578. 

[k]  (U.  S.  1892)  Where  a  court  issues  an  injunction  to  prevent  infringe- 
ment of  a  patent  solely  upon  the  authority  of  a  decision  in  another  circuit 
Jn  a  suit  between  the  same  parties,  it  will,  on  a  motion  for  an  attachment  for 
contempt  in  violating  the  injunction,  follow  the  construction  which  was 
placed  upon  the  patent  in  such  other  circuit. — Accumulator  Go.  v.  CJonsolidated 
Electric  Storage  Go.  (C.  C.)  53  Fed.  793. 

[1]  (U.  S.  1893)  In  a  suit  for  infringement  of  a  patent,  where  it  appears  that 
the  courts  of  other  circuits  have  already  sustained  the  validity  of  the  patent 
as  against  all  the  defenses  now  made  save  that  of  anticipation  by  reason  of 
certain  patents  not  before  in  evidence,  and  have  also  found  that  defendants 
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infringed*  the  conrt  will  accept  those  decisions,  and  examine  only  the  antici- 
pation alleged. — National  Folding  Box  &  Paper  Co.  v.  Phoenix  Paper  CJo.  (O. 
C.)  57  Fed.  223. 

[m]  (U.  S.  1893)  Adjudications  establishing  the  yalidity  of  a  pat^t,  after 
litigation,  though  not  controlling  a  Circuit  Court  in  another  circuit,  authorize! 
it  to  find  the  patent  yalid  in  a  suit  for  infringement  involving  the  same  ques*. 
tions  of  fact  and  law  without  re-examining  the  questions  at  length. — ^EdisonJ 
Electric  Light  Co.  v.  Packard  Electric  Co.  (C.  C.)  61  Fed.  1002. 

[n]  (U.  S.  1900)  Where  Circuit  Courts  and  the  Circuit  Court  of  Appeals  ini 
one  circuit,  in  a  number  of  decisions,  have  uniformly  sustained  the  validity  of 
a  patent,  in  the  absence  of  conflicting  decisions  elsewhere  a  Circuit  Court  of 
another  circuit  will  follow  such  decisi<»is,  unless  new  matters  of  .defense  are] 
presented;  and  the  rule  being  one  of  comity  and  expediency,  to  secure  uni- 
formity of  decision,  and  not  one  of  law,  the  complainant  in  a  later  suit  will 
not  be  required  to  produce  strict  legal  proof,  by  the  Introduction  of  a  full 
transcript  of  the  record  in  the  former  suits,  to  show  that  the  same  antici- 
pating patents  and  publications  were  relied  on  and  considered  therein,  but  such^ 
fact  may  be  shown  by  the  opinions  filed,  and  by  the  testimcmy  of  witnesses; 
shown  to  have  knowledge. — ^New  York  Filter  Mfg.  Co.  v.  Jackson  (C.  C.)  112, 
Fed.  678. 

[o]  (U.  S.  1900)  Under  the  rule  in  the  Seventh  circuit,  decisions  of  the^ 
courts  of  other  circuits  on  the  questions  of  validity  or  infringement  of  a  pat- 
ent will  not  be  followed,  but  each  case  must  be  determined  on  its  merits,  as 
disclosed  by  the  record  therein,  giving  weight  to  the  decisions  of  other  courts . 
only  to  the  extent  that  their  reasoning  may  be  persuasive  as  applied  to  the 
facts  presented  by  such  record. — Welsbach  Light  Co.  v.  Cosmopolitan  Incan- 
descent Gaslight  Co.  (C.  C.)  100  Fed.  64a 

[p]  (U.  S.  1905)  Prior  decisions  sustaining  a  patent  are  to  be  given  effect 
under  the  rule  of  comity  only  as  to  matters  which  were  before  the  court. 
With  respect  to  defenses  or  evidence  not  before  the  court  the  action  of  the^ 
court  in  a  subsequent  case  is  purely  original. — Bragg  Mfg.  Co.  v.  City  of  Newl 
York  (C.  C.)  141  Fed.  lia  ' 

V.  UwrrED  States  Circuit  Coubts  of  Appeals. 
i.  In  General, 

[a]  (U.  S.  1907)  Two  Circuit  Courts  of  Appeals  reached  differing  conclu- 
sions in  cases  involving  the  same  question,  and  another  like  case  was  pre- 
sented to  the  court  making  the  earlier  decision.  Held  that,  unless  the  court 
is  persuaded  by  the  decision  of  the  other  court  that  its  former  conclusion  was 
wrong,  the  better  course  is  for  it  to  adhere  to  its  former  ruling,  leaving  it  to 
the  Supreme  Court  to  secure  uniformity  by  determining  which  of  the  con- 
fiictlng  decisions  is  correct.  Judgment  (O.  C.  1905)  144  Fed.  704,  affirmed. — 
(1906)  Henry  E.  Frankenberg  Co.  v.  United  States,  76  C.  C.  A-  514,  146  Fed. 
63,  Judgment  affirmed  206  U.  a  224,  27  Sup.  Ct  628,  61  L.  Ed.  1034. 

[b]  (U.  S.  1907)  In  accordance  with  the  practice  in  this  circuit  to  follow 
the  decisions  of  other  Circuit  Courts  of  Appeals  whenever  they  may  properly 
form  a  precedent,  Eldman  v.  Tilghman,  136  Fed.  141,  id  followed  on  a  ques- 
tion of  the  construction  of  the  statutes  with  reference  to  the  war  revenue  tax 
on  legacies.— Gill  v.  Austin,  84  C.  C.  A.  677,  157  Fed.  234. 

[c]  (U.  S.  1908)  An  appellant  is  entitled  to  the  ind^)endent  consideration 
and  Judgment  of  a  Circuit  Court  of  Appeals  in  one  circuit,  though  the  ques- 
tion presented  has  been  adversely  decided  by  another  Circuit  Court  of  Ap- 
peals.—Heckendom  V.  United  States,  89  a  C.  A.  la^S,  162  Fed.  141. 

[d]  (U.  S.  1908)  This  Circuit  Court  of  Appeals  will  ordinarily  concur  In  the 
decisions  of  Circuit  Courts  of  Appeals  in  other  circuits. — United  States  v.  F. 
A.  Marsily  &  Co.,  91  a  C.  A.  220,  165  Fed.  186. 

[e]  (U.  S.  1909)  The  rule  repeated  that  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  will  follow  decisions  of  the  Circuit  Courts  of  Appeals  in  oth- 
er circuits  whenever  they  can  form  a  precedent,  unless  under  especially  ex- 
ceptional circumstances;  and  this  practice  followed  with  reference  to  West- 
hus  V.  Union  Trust  Co.,  164  Fed.  795,  decided  in  the  Eighth  circuit,  relating 
to  the  liability  of  a  collector  for  a  legacy  tax  paid  under  protest,  which,  if 
followed,  would  involve  a  confiict  of  results  for  which  there  would  be  no  rem- 
edy. Judgment  (C.  C.  1908)  Conant  v.  Kinney,  162  Fed.  581,  affirmed. — Kin- 
ney V.  Conant,  92  C.  C  A.  410,  166  Fed.  720. 
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t.  In  Patent  Cases. 

[a]  (U.  S.  1900)  A  Circuit  Court  of  Appeals  is  not  bound  to  affirm  an  or- 
der of  a  Circuit  Court  which,  upon  the  ground  of  comity,  followed  the  deci- 
sion of  the  Circuit  Court  of  Appeals  of  another  circuit  with  reference  to  the 
validity  and  scope  of  a  patent,  but  may  investigate  the  matter  of  the  validity 
and  scope  of  the  patent  for  itself,  since  comity  is  not  a  rule  of  law,  but  simply 
a  rule  of  expediency.  Decree,*  Stover  Mfg.  Co.  v.  Mast,  Foos  &  Co.  (18d8)  32 
C.  C.  A.  231,  89  Fed.  333,  affirmed.— Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177 
U.  S.  485.  20  Sup.  Ct.  708,  44  li.  Ed.  856. 

[b]  (U.  S.  1901)  As  a  general  rule,  and  especially  in  patent  cases,  for  the 
purpose  of  according  to  a  patent  the  same  recognition  throughout  the  coun- 
try, as  contemplated  by  law,  the  decision  of  a  Circuit  Court  of  Appeals  of  an- 
other circuit  should  be  followed  with  respect  to  the  issues  determined,  If 
based  on  substantially  the  same  state  of  facts.  Decree  (O.  C.  1897)  82  Fed. 
916,  modified.— (1899)  Beach  v.  Hobbs,  34  a  C.  A.  248,  92  Fed.  146,  87  O.  G. 
1960 ;  Hobbs  v.  Beach,  Id.  Affirmed  180  U.  S.  383,  21  Sup.  Ot.  409,  45  L.  Ed. 
686,  94  O.  G.  2357; 

[c]  (U.  S.)  On  appeal  from  an  order  enjoining  tnfringement  of  a  patent 
pendente  lite,  where  the  question  of  Invention  Is  presented  with  approximate 
accuracy  upon  the  face  of  the  patent,  and  does  not  depend  upon  controverted 
questions  of  fact,  the  Circuit  Court  of  Appeals,  giving  due  weight  to  a  prior 
adjudication  sustaining  the  patent,  may  re-examine  such  former  adjudication, 
and  dispose  of  the  question  in  accordance  with  Its  own  conviction. — (1892) 
American  Paper  Pall  &  Box  Co.  v.  National  Folding  Box  &  Paper  Co.,  2  a 
C.  A.  165,  51  Fed.  229,  1  U.  S.  App.  283 ;  (1893)  Curtis  v.  Overman  Wiieel  Co., 
7  a  C.  A.  493,  58  Fed.  784,  20  U.  S.  App.  146. 

[d]  (U.  S.  1900)  In  patent  cases  the  decision  of  the  Circuit  Court  of  Ap- 
peals of  another  circuit  upon  final  hearing  should  be  followed  with  respect  to 
the  issues  determined,  if  based  upon  substantially  the  same  state  of  facts, 
although  the  defendants  are  not  the  same,  or  in  privity,  unless  it  clearly  ap- 
pears that  there  was  manifest  error,  especially  where  such  decision  has  stood 
for  a  number  of  years. — Hatch  Storage  Battery  Co.  v.  Electric  Storage  Bat- 
tery Co.,  41  a  a  A.  133,  100  Fed.  975. 

[e]  (U.  S.  1900)  Where  one  court  has  thoroughly  examined  a  patented  de- 
vice, and  has  found  the  patent  invalid  on  Its  face,  or  in  view  of  the  prior  art, 
another  court  should  not  be  asked.  In  a  new  and  independent  suit,  to  exhaust- 
ively examine  and  discuss  the  same  questions,  without  some  reason  shown. 
— (C.  C.  1899)  Cutter  Electrical  &  Manufacturing  Co.  v.  Anchor  Electric  Co., 
97  Fed.  804,  decree  affirmed  41  C.  C.  A.  246,  101  Fed.  120. 
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AMERICAN  TRUST  CO.  v.  W.  &  A.  FLETCHER  CO. 

BERWIND-WHITE  COAL  MINING  CO.  v.  SAME. 

(Circuit  Court  of  Appeals,  First  Circuit    August  18,  1909.) 

Nos.  821,  822. 

1.  Mabituck  Liens  (§§  60,  74*) — Jubisdiotion— Fedebal  and  State  Coubts. 
(1)  For  foreign  repairs  and  supplies  for  a  vessel  there  arises  a  lien, 
apart  from  statute,  enforceable  In  rem  In  a  court  of  admiralty,  and  not 
so  enforceable  in  the  state  courts.  (2)  For  domestic  repairs  and  supplies 
there  is  no  lien,  apart  from  statute,  except  a  possessory  lien ;  but  a  state 
statute  may  give  a  maritime  lien  for  them,  enforceable  in  rem  in  a  court  of 
admiralty,  and  not  so  enforceable  In  the  state  courts.  (3)  For  construc- 
tion there  Is  no  lien  a|>art  from  statute;  but  a  state  statute  may  give 
a  lien,  not  ordinarily  enforceable,  in  rem  or  otherwise.  In  a  court  of 
admiralty,  but  enforceable  In  the  state  courts  by  proceedings  which  are 
undlstingulshable  from  proceedings  in  rem,  and  also  enforceable  under 
certain  conditions  In  federal  courts. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent  Dig.  §§  98,  111 ; 
Dec.  Dig.  §§  60,  74.* 

Liens  created  by  state  laws,  see  note  to  The  Electron,  21  C.  C.,A.  21.] 
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2.  Shipping    (J   32*) — Mobtgaoe    of    Vessels— Afteb-Acquired    Pbopebtt 

Clause. 

A  mortgage  given  by  a  steamship  company,  covering  all  the  vessels  it 
then  owned  and  all  it  should  afterwards  actiuire,  cannot  bind  after-ac- 
quired vessels,  as  against  liens  given  by  statute  for  their  construction. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {§  105,  106;  Dec 
Dig.  $  32.*] 

3.  Maritime  Liens  (8  71*)— Statutory  Liens— Scope  and  Mode  of  Enforce- 

ment. 

Gen.  St.  N.  J.  1805,  p.  imw)  (Act  March  20,  1857  [P.  L.  p.  382] ;  Act  March 
20,  1878  [P.  L.  p.  158J :  Act  April  24.  1884  [P.  L.  p.  248]).  which  provides 
that  a  debt  contracted  for  the  building,  repairing,  fitting,  furnishing,  or 
equipping  of  a  vessel  **shall  be  a  lien  uiwn  such  ship  or  vessel  •  ♦  • 
and  continue  to  be  a  lien  on  the  same  until  paid,"  as  construed  by  the 
courts  of  the  state,  crejites  a  iK>sitive  lien,  enforceable  in  any  court  of 
equity  by  appropriate  proceedings;  the  procedure  prescribed  therein  not 
being  exclusive.  ^ 

[Ed.  Kote. — For  other  cases,  see  Maritime  Liens,  Cent.  Dig.  §  109 ;  Dec 
Dig.  §  71.*] 

4.  Maritime  Liens  (§§  17,  74*) — Statutory  Liens — Construction  of  Vessel 

—Enforcement  op  Lien. 

Gen.  St.  N.  J.  1895,  p.  1960  (Act  March  20,  1857  [P.  L.  p.  382] ;  Act 
March  20,  1878  [P.  L.  p.  158] ;  Act  April  24,  1884  [P.  L.  p.  248]),  which 
makes  a  debt  (Contracted  for  the  building  of  a  vessel  a  lien  thereon,  which 
shall  continue  a  lien  until  paid,  is  constitutional  and  valid,  and  applies  to 
vessels  owned  outside  of  the  state,  but  the  unfinished  hulls  of  which 
were  brought  therein  for  completion  by  equipment  with  machinery,  and 
gives  the  builder  a  right  of  property  in  such  vessels,  which  follows  them 
Into  another  jurisdiction,  and  is  there  enforceable  according  to  the  rules 
of  the  chancery  courts,  where  the  statute  is  not  in  conflict  with  the  pul)- 
lic  policy  of  the  state  in  which  it  is  so  sought  to  enforce  it. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent.  Dig.  §§  22,  111 ; 
Dec.  Dig.  |§  17,  74.*] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine. 

For  opinion  below,  see  166  Fed.  782. 

Avery  F.  Cushman  (Elmer  P.  Howe  and  William  A.  Sargent,  on  the 
brief),  for  appellant  American  Trust  Co. 

Alfred  H.  Strickland,  for  appellant  *Berwind-White  Coal  Min- 
ing Co. 

Harrington  Putnam  and  Edward  S.  Dodge,  for  appellee  W.  &  A. 
Fletcher  Co. 

Brandeis,  Dunbar  &  Nutter  and  Robinson,  Biddle  &  Benedict, 
amici  curiae. 

Before  COLT  and  LOWELL,  Circuit  Judges,  and  BROWN, 
District  Judge. 

LOWELL,  Circuit  Judge.  The  Steamship  Company,  a  Maine 
corporation,  being  concerned  in  the  operation  of  steamships,  on  May 
16,  1905,  mortgaged  its  property  to  the  Trust  Company,  a  corpora- 
tion of  Massachusetts.  This  mortgage  was  stated  to  cover  after- 
acquired  property.  It  was  recorded  in  the  custom  house  at  Bath,  Me. 
At  some  time  in  1905  or  1906  the  Steamship  Company  contracted  for 
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the  building  of  the  steamers  Yale  and  Harvard.  The  hulls  were 
constructed  in  Pennsylvania,  and  were  afterwards  brought  at  different 
times  to  the  Fletcher  Company's  yard  at  Hoboken,  N.  J.,  where, 
under  contract  between  the  Steamship  Company  and  the  Fletcher 
Company,  they  were  supplied  with  engines  and  other  machinery  and 
fittings.  Before  they  were  completed  they  were  enrolled  in  Bath, 
Me. ;  the  Yale  on  May  23, 1907,  and  the  Harvard  on  August  12th.  On 
May  25,  1907,  the  Yale  was  expressly  conveyed  by  the  Steamship 
Company  to  the  Trust  Company  by  an  instrument  making  it  subject 
to  the  mortgage  of  1905.  This  instrument  was  immediately  recorded 
at  Bath.  The  Harvard  was  conveyed  by  a  like  conveyance,  likewise 
recorded.  The  steamers  were  thereafter  fitted  up  and  employed  in 
navigation,  but  there  remained  a  balance  for  work  done  upon  them, 
due  from  the  Steamship  Company  to  the  Fletcher  Company.  A 
creditors'  bill  was  filed  against  the  Steamship  Company  January  29, 
1908,  in  the  Circuit  Court  for  the  district  of  Maine,  and  a  receiver  was 
appointed  by  that  court.  Ancillary  proceedings  were  had  in  Massa- 
chusetts and  in  the  Southern  district  of  New  York.  The  receiver  took 
possession  of  the  Yale  and  Harvard,  which  were  then  laid  up  at  Boston, 
Mass.,  for  the  winter  of  1907-08.  In  the  summer  and  autumn  of  1908 
they  were  run  by  the  receiver  between  Boston  and  New  York.  The 
Fletcher  Company  brought  a  petition  in  the  Circuit  Court  for  Maine 
to  enforce  a  lien  alleged  to  arise  in  its  favor  upon  the  Yale  and  Har- 
vard under  the  statutes  of  New  Jersey.  In  that  proceeding  the  Trust 
Company  intervened,  as  claiming  rights  in  the  steamers  superior  to 
those  of  the  Fletcher  Company.  The  Fletcher  Company's  petition  was 
thus  resisted,  both  by  the  mortgage  creditor  and  by  unsecured*  credi- 
tors. The  Circuit  Court  granted  the  prayer  of  the  petition,  and  the 
Trust  Company  brought  the  case  here  by  way  of  appeal. 

The  case  before  us  is  concerned  with  an  alleged  lien  upon  vessels. 
At  the  risk  of  declaring  commonplaces,  we  start  from  first  principles. 
At  common  law  the  builder  or  repairer,  like  other  mechanics,  had  a 
possessory  lien  upon  the  ship.  "A  shipwright,  indeed,  who  has  taken 
a  ship  into  his  own  possession  to  repair  it,  is  riot  bound  to  part  with 
the  possession  until  he  is  paid  for  the  repairs,  any  more  than  any  other 
artificer.  But  if  he  has  once  parted  with  the  possession,  or  has  worked 
upon  it  without  taking  possession,  he  is  not  deemed  a  privileged  credi- 
tor, having  any  claim  upon  the  ship  itself.**  The  General  Smith,  4 
Wheat.  438,  443,  4  L.  Ed.  609.  The  objection  supposed  to  He  against 
secret  liens  is  not  applicable  to  these  possessory  liens.  They  are  not 
secret,  as  they  are  advertised  by  the  lienor's  possession.  The  pur- 
chaser of  the  chattel  takes  title  subject  to  them.  By  the  maritime  law, 
on  the  other  hand,  a  lien  existed  for  the  construction,  supply,  and 
repair  of  a  vessel  having  an  application  more  extended.  It  was  not 
possessory.  Indeed,  the  maritime  lien  was  deemed  to  be  given  in 
order  that  a  vessel  might  go  on  its  way  unembarrassed  by  the  lienor's 
attempt  to  obtain  immediate  payment.  The  origin  of  this  lien  we  need 
not  investigate.  Where  it  exists,  it  prevails  over  the  rights  of  a  bona 
fide  purchaser  for  value.  It  follows  the  ship  apart  from  possession. 
It  is  not  divested  by  a  subsequent  sale.    It  may  prevail  even  over  a 


480  97  C.  C.  A.  REPORTS. 

prior  sale  or  mortgage,  and  it  has  a  fixed  order  of  preference  in  pay- 
ment as  compared  with  other  maritime  liens,  such  as  those  for  seamen's 
wages,  general  average  or  collision.  It  has  the  inconvenience  of  a 
secret  lien,  but  the  policy  of  the  law  deems  the  inconvenience  less 
important  than  the  advantage  which  the  lien  secures  to  navigation. 

The  general  maritime  lien  for  construction,  repairs,  and  supplies 
has  been  recognized  very  imperfectly  by  the  law  of  England,  and  even 
by  that  of  the  United  States.  In  the  English  courts  questions  of 
jurisdiction  were  long  confused  with  questions  of  substantive  law, 
until  all  difference  was  lost  sight  of.  Even  the  courts  of  the  United 
States,  though  having  a  broader  knowledge  of  the  admiralty  law, 
did  not  emerge  at  once  from  English  limitations  and  inconsistencies. 
See  the  historical  remarks  in  The  Underwriter  (D.  C.)  119  Fed.  713. 
All  refinements  of  the  Anglo-American  doctrine  being  laid  aside,  the 
lien  is  held  to  exist  here  only  for  supplies  furnished  in  a  foreign 
port,  those  which  we  may  call  for  convenience  foreign  repairs  and 
suppHes.  In  respect  of  these,  the  lien  has  the  incidents  of  the  mari- 
time lien  /ibove  described. 

The  convenience  and  justice  of  a  lien  for  the  construction  of  a 
vessel  and  for  its  domestic  repair  and  supply  have  been  so  generally 
recognized,  however,  that  many  of  the  states,  by  statute,  have  given 
a  lien  to  the  builder  and  to  the  domestic  repairer  and  supply  man. 
Stimson's  American  Statute  Law,  §  4643.  These  statutes  vary  con- 
siderably in  the  nature  and  rank  of  the  lien  given.  Many  of  them 
require  some  record  in  order  that  the  lien  may  be  preserved.  Ordi- 
narily the  work  must  be  done  within  the  state  (McDonald  v.  The 
Nimbus,  137  Mass.. 360);  but  not  always  (Ward  v.  Willson,  3  Mich. 
1).  In  all  cases,  however,  the  lien  exists  apart  from  possession.  The 
effect  given  by  the  federal  courts  to  state  statutes,  fixing  liens  upon 
a  vessel,  is  anomalous.  The  contract  for  domestic  repairs  and  sup- 
plies is  said  to  be  maritime,  though  of  itself  it  creates  no  maritime 
lien.  The  state  statute,  operating  on  the  maritime  contract,  is  held 
to  create  a  maritime  lien,  enforceable  in  a  court  of  admiralty  by  its 
peculiar  process,  and  of  equal  rank  with  the  strictly  maritime  lien 
for  foreign  supply  and  repairs  given  by 'the  admiralty  law.  Jones  on 
Liens,  §  1772.  Like  the  latter,  it  is  unconnected  with  possession, 
enforceable  without  regard  to  the  locality  of  the  court,  and  indestruc- 
tible by  private  sale.  It  imports  a  tacit  hypothecation  of  the  vessel,  it 
is  a  jus  in  re,  it  accompanies  the  property  into  the  hands  of  a  bona 
fide  purchaser,  and  it  is  enforceable  in  a  court  of  admiralty  by  pro- 
cess in  rem.  Whatever  be  the  provisions  of  the  state  statute,  they 
cannot  be  made  effective  to  give  a  state  court  jurisdiction  to  enforce 
this  lien  by  proceedings  of  this  sort.  A  proceeding  by  way  of  attach- 
ment, summons  to  the  owner,  if  known,  and  sale  of  the  vessel  there- 
under, has  been  held  to  be  thus  excluded  from  the  state  courts  in 
the  enforcement  of  a  lien  for  domestic  repairs  and  supplies.  "The 
form  of  proceeding  against  the  vessel,  provided  for  in  the  statute  of 
Massachusetts,  now  in  question,  is  clearly  in  the  nature  of  admiralty 
process  in  rem,  and  is  undistinguishable  from  the  proceedings,  pro- 
vided for  in  statutes  of  other  states,  which  have  been  held  by  this  court 
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to  be  exclusively  within  the  admiralty  jurisdiction  of  the  courts  of 
the  United  States.  The  lien  upon  the  vessel  is  created  as  soon  as  the 
money  is  due  for  labor  performed  or  materials  furnished,  and  con- 
tinues until  the  debt  is  satisfied,  unless  the  lien  is  dissolved  by  failure 
to  record  a  statement  of  the  claim,  as  required  by  statute.  The  peti- 
tion is  to  be  served  by  an  attachment  of  the  vessel,  and  a  summons 
to  the  owners,  if  known.  A  dissolution  of  the  attachment  does  not 
dissolve  the  lien,  and  any  number  of  persons  having  such  liens  upon 
the  same  vessel  may  join  in  one  petition  to  enforce  them."  The  Glide, 
167  U.  S.  606,  623,  17  Sup.  Ct.  930,  936,  42  L.  Ed.  296. 

The  cause  of  the  want  of  jurisdiction  in  the  state  courts  to  enforce 
by  process  in  rem  the  lien  for  domestic  supplies  should  be  noted.  That 
a  state  statute  cannot  provide  for  this  enforcement  in  a  state  court' 
arises,  not  from  any  general  infirmity  in  the  statute,  but  solely  because 
of  the  exclusive  gift  to  the  federal  courts  of  judicial  power  in  "all 
cases  of  admiralty  and  maritime  jurisdiction."  Where  this  exclusive 
federal  jurisdiction  exists,  it  necessarily  ousts  the  jurisdiction  which 
would  have  otherwise  been  enjoyed  by  the  state  courts.  Jurisdiction 
in  the  state  courts  is  excluded  only  so  far  as  the  federal  Constitution 
gives  it  exclusively  to  the  federal  courts.  Knapp  v.  McCaffrey,  177 
U.  S.  638,  648,  20  Sup.  Ct.  824,  44  L.  Ed.  921.  Where  exclusive 
jurisdiction  does  not  exist  in  the  federal  courts,  it  may  exist  in  the 
courts  of  a  state.  Thus  the  contract  for  domestic  supplies  may  be 
enforced  in  the  state  courts  by  an  ordinary  action  for  breach  of 
contract,  and,  theoretically,  the  lien  which  the  statute  causes  to  arise 
out  of  the  contract  may  also  be  enforced  in  the  state  courts  by  pro- 
ceedings not  in  rem.  But  the  method  of  enforcing  the  lien  in  a  court 
of  admiralty  is  so  much  more  eflfective  than  the  method  allowed  to 
the  state  courts  that  the  former  has  become  practically  exclusive. 

Concerning  the  statutory  lien  for  the  construction  of  a  vessel,  the 
federal  courts  have  reached  a  different  conclusion  from  that  reached 
concerning  the  statutory  lien  for  domestic  repairs  and  supplies.  The 
contract  itself  is  not  deemed  to  be  maritime,  and  so  neither  the  lien 
nor  the  contract  is  ordinarily  enforceable  in  an  admiralty  court. 
Edwards  v.  Elliott,  21  Wall.  532,  22  L.  Ed.  487.  But  the  statutory 
lien  for  construction  is  nevertheless  valid.  As  the  federal  court  of 
admiralty  is  here  without  jurisdiction,  it  follows  that,  upon  the  prin- 
ciples above  stated,  the  lien  is  enforceable  in  the  state  courts.  This 
enforcement  may  be  by  a  proceeding  so  closely  resembling  a  process 
in  rem  that  the  state  courts  are  excluded  from  a  like  remedy  in  the 
enforcement  of  a  lien  for  domestic  repairs  and  supplies  given  by  the 
same  state  statute  as  that  which  gives  a  lien  for  construction.  Where 
exclusive  federal  jurisdiction  does  not  exist,  a  state  statute  may  give 
jurisdiction  of  a  like  remedy  to  a  state  court. 

To  recapitulate:  (1)  For  foreign  repairs  and  supplies  there  arises 
a  lien,  apart  from  statute,  enforceable  in  rem  in  a  court  of  admiralty, 
and  not  so  enforceable  in  the  state  courts,  whether  expressly  given  by 
statute  or  otherwise.  (2)  For  domestic  repairs  and  supplies  there  is 
no  lien,  apart  from  statute  (except  the  possessory  lien);  but  a  state 
statute  may  give  a  maritime  lien  for  them,  enforceable  in  rem  in  a 
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court  of  admiralty,  and  not  so  enforceable  in  the  state  courts.  (3) 
For  construction  there  is  no  lien,  apart  from  statute ;  but  a  state  stat- 
ute may  give  a  lien,  not  ordinarily  enforceable,  in  rem  or  otherwise, 
in  a  court  of  admiralty,  but  enforceable  in  the  state  courts  by  pro- 
ceedings which  are  undistinguishable  from  proceedings  in  rem.  Even 
a  federal  court  is  not  altogether  excluded  from  the  enforcement  of  a 
statutory  lien  for  the  construction  of  a  vessel.  If  the  vessel  has  been 
libeled,  and  sold  by  a  court  of  admiralty  in  the  enforcement  of  a 
maritime  claim,  the  surplus,  after  satisfying  the  maritime  claim,  will 
be  handed  over  to  the  person  entitled  thereto.  In  the  distribution  of 
this  surplus  the  court  recognizes  claims  and  liens  other  than  maritime, 
such  as  pledges,  mortgages,  and  statutory  liens  for  construction.  The 
Guiding  Star  (D.  C.)  9  Fed.  521,  s.  c.  on  appeal  (C.  C.)  18  Fed. 
263 ;  The  Maud  Carter,  29  Fed.  156.  On  the  ground  of  diversity 
of  citizenship,  a  suit  to  enforce  the  statutory  lien  for  construction 
may  be  brought  in  the  Circuit  Court  or  removed  thereto.  The  Winne- 
bago, 141  Fed.  945,  73  C.  C.  A.  295;  Id.,  142  Mich.  84,  105  N.  W. 
527,  113  Am.  St.  Rep.  566;  Id.,  205  U.  S.  354,  27  Sup.  Ct  509,  51 
L.  Ed.  836. 

A  lien  for  the  construction  of  a  vessel,  given  by  a  statute  of  New 
Jersey,  may  therefore  be  enforceable,  not  only  in  the  state  courts 
of  New  Jersey,  but,  under  some  conditions,  in  federal  courts  sitting 
within  that  state.  We  have  here  to  consider  the  effect,  the  enforce- 
ability, and  the  rank  of  such  a  lien  in  other  jurisdictions. 

Before  considering  these  questions,  however,  we  will  deal  with 
certain  preliminary  matters  in  the  case  at  bar,  insisted  on  by  one  side 
or  the  other.  The  Trust  Company  contended  that  before  the  Fletcher 
Company's  lien  arose  the  vessels  were  covered,  as  they  came  into 
existence,  by  the  mortgage  of  1905,  which  mentioned  after-acquired 
property.  Without  asserting  that  this  would  help  the  Trust  Com- 
pany here,  even  if  true,  we  may  observe  shortly  that  the  contention  is 
not  supported  by  the  facts.  The  vessels  came  into  existence  already 
subject  to  a  lien  for  their  construction.  Work  had  been  done  in  their 
construction,  indeed,  before  the  Fletcher  Company's  work  was  applied ; 
but  for  their  existence  as  vessels  the  Yale  and  Harvard  required  not 
only  hulls,  but  also  machinery  and  other  fittings,  and,  as  that  machin- 
ery was  supplied  them,  the  lien  of  the  Fletcher  Company  attached. 
The  work  and  material  thus  supplied  by  the  Fletcher  Company  were 
needed  "to  bring  her  [the  vessel]  into  existence  as  a  complete 
entity."  The  Victorian,  24  Or.  121,  132,  32  Pac.  1040,  1042,  41  Am. 
St.  Rep.  838.  The  after-acquired  property,  which  the  mortgage  was 
expressed  to  cover,  came  into  existence,  and  therefore  into  acquisi- 
tion affected  with  a  lien.  Even  if  the  provision  in  the  mortgage  was 
effectual  for  any  purpose,  it  was  not  effectual  to  obtain  priority  over 
the  Fletcher  Company's  lien. 

There  was  discussion  at  the  argument  of  the  scope  and  intent  of 
the  New  Jersey  statute  giving  the  lien.  Gen.  St.  N.  J.  1895,  p.  1960 
(Act  March  20,  1857  [P.  L.  p.  382] ;  Act  March  20,  1878  [P.  L.  p. 
158]  ;  Act  April  24,  1884  [P.  L.  p.  248]).  The  Trust  Company  urged 
that  these  statutes  were  not  intended  to  create  a  lien,  properly  so 
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called,  but  only  a  method  of  attachment  by  mesne  process.  Btit  the 
statute  first  declares  the  existence  of  the  lien  as  such,  and  its  dura- 
tion and  rank.  Only  after  this  has  been  done  is  a  remedy  for  its 
enforcement  provided  in  later  sections  of  the  statute.  Again,  section 
39  shows  that  the  lien  has  validity  apart  from  the  statutory  provisions 
for  its  enforcement.  The  limitations  upon  enforcement  are  not  to 
"be  construed  to  impair  the  validity  of  any  liens  created  by  this  act, 
the  payment  of  which  shall  be  decreed  in  any  court  of  the  United 
States."  Some  liens  created  by  the  New  Jersey  statute,  and  for  which 
a  method  of  enforcement  is  provided  therein,  are  yet  enforceable  by 
proceedings  other  than  those  according  to  the  statute.  This  is  cer- 
tainly true  of  lienis  for  supplies  furnished  in  New  Jersey  to  vessels  of 
New  Jersey.  These  liens  are  enforceable  in  a  court  of  admiralty  by 
its  peculiar  process,  without  regard  to  the  remedy  given  by  the  statute. 
The  remedy  given  by  the  statute  is,  therefore,  not  exclusive.  Even  a 
court  of  admiralty  itself,  in  exceptional  circumstances,  as  we  have 
seen,  may  proceed  to  enforce  the  lien  for  construction  here  in  question. 

That  the  statutory  method  of  enforcing  the  lien  is  not  exclusive 
has  been  decided  by  the  courts  of  New  Jersey.  In  Russell  v.  Myers, 
67  Atl.  1016,  the  Court  of  Chancery  of  New  Jersey  recognized  the 
lien  for  supplies  given  by  this  statute  as  binding  a  fund  in  the  hands 
of  its  receivers.  The  fund  arose  from  the  sale  of  the  vessel  by  order 
of  the  court  of  admiralty  sitting  in  New  York,  and  it  is  manifest  that 
the  New  Jersey  Court  of  Chancery  enforced  the  lien  without  recourse 
to  the  elaborate  proceedings  provided  by  the  statute.  The  lien  was 
"enforceable  [in  the  Court  of  Chancery]  in  all  other  ways  in  which 
a  court  of  equity  can  act  in  regard  to  such  matters."  Page  1018. 
And  it  is  described  as  "a  property  right  which  all  courts,  both  state 
and  federal,  must  recognize."  As  the  lien  for  construction  and  that 
for  supplies  are  given  by  the  same  clause  of  the  New  Jersey  statute, 
their  character  is  the  same.  No  case  has  been  found  in  New  Jersey 
which  in  any  way  contradicts  this  exposition  of  the  statute.  So  far 
as  the  Legislature  of  New  Jersey  can  bring  about  the  result,  it  has 
given  to  the  Fletcher  Company  a  lien  upon  the  Yale  and  HaA-vard, 
which  is  enforceable  in  the  Circuit  Court  for  the  district  of  Maine. 
We  agree  with  both  the  reasoning  and  the  conclusion  of  the  learned 
judge  of  the  Circuit  Court  in  holding  that  this  lien  has  not  been  waived 
or  lost  by  the  lienor's  laches.  The  Trust  Company  alleged  knowledge 
by  the  Fletcher  Company  of  the  Trust  Company's  rights;  but  the 
knowledge,  if  there  was  any,  did  not  precede  the  lien. 

We  come,  then,  to  answer  the  question  stated  above:  Is  this 
statutory  lien  enforceable  in  the  Circuit  Court  for  the  district  of  Maine 
as  the  court  of  a  jurisdiction  foreign  to  that  of  New  Jersey?  Would 
it  be  enforceable  in  the  state  courts  of  Maine? 

As  the  vessels  were  in  New  Jersey  when  the  lien  arose  by  virtue 
of  the  New  Jersey  statute,  we  agree  with  the  New  Jersey  court  that 
a  right  of  property  therein  was  created  by  the  Legislature  of  New 
Jersey,  that  the  Legislature  intended  to  create  this  right,  we  have 
shown  already,  and  that  the  Legislature  was  not  forbidden  by  the 
Constitution  of  the  United  States  to  create  this  right  of  property,  we 
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regard  as  settled  by  the  decisions  of  the  Supreme  Court.  Jurisdiction 
to  enforce  the  nonmaritime  lien  for  construction  by  a  state  court  is 
held  to  be  analogous  to  jurisdiction  to  enforce  a  maritime  lien  for 
supplies  by  a  federal  court  of  admiralty. 

The  owner  of  the  Yale  and  Harvard,  it  is  true,  was  a  Maine  cor- 
poration, and  for  some  purposes  the  domicile  of  the  owner  draws  to 
it  the  situs  of  personal  property.  But  we  are  of  opinion  that  this 
fiction  is  inapplicable  in  the  case  at  bar.  The  fiction  is  controlled  by 
the  right  of  the  jurisdiction  within  which  the  personal  property  is 
situated  to  determine  the  effect  of  those  acts  of  the  parties  which 
transfer  or  affect  its  ownership.  From  the  standpoint  of  a  court 
sitting  in  Maine,  this  is  not  the  case  of  a  lien  which  arose  upon  a 
domestic,  as  distinguished  from  a  lien  which  arose  upon  a  foreign,  ves- 
sel. The  lien  first  attached  in  New  Jersey  to  something  which  was  not 
then  a  vessel,  though  it  subsequently  became  one. 

The  right  of  property  arising  in  New  Jersey  from  a  lien  g^ven 
by  its  statutes  is  not  divested  by  removal  of  the  property  from  New 
Jersey.  The  lien  thus  attaching  is  not  limited  in  its  application  or 
enforcement  to  the  state  which  created  it.  Dicey  on  Conflict  of  Laws, 
p.  530.  Rights  which  have  once  validly  attached  to  personal  prop- 
erty, so  as  to  qualify  its  ownership,  do  not  ordinarily  disappear, 
either  temporarily  or  permanently,  when  the  property  is  removed  to 
another  jurisdiction.  Homthall  v.  Burwell,  109  N.  C.  10,  13  S.  E. 
721,  13  L.  R.  A.  740,  26  Am.  St.  Rep.  556.  A  mortgage  is  still  a 
mortgage,  a  lien  is  still  a  lien,  though  the  property  has  been  removed 
from  New  Jersey  to  Maine.    The  Maud  Carter  (D.  C.)  29  Fed.  156. 

As  the  lien  became  valid  at  its  origin  in  New  Jersey,  because  of 
the  control  of  New  Jersey  over  property  within  its  limits,  so  a  like 
control  by  another  state  over  personal  property  removed  thither  may 
subordinate  or  modify  the  effect  of  a  property  right  arising  in  the 
first  state.  As  to  the  effect  of  transactions  occurring  in  the  second 
state  after  removal  of  the  property  thereto,  its  law  ordinarily  con- 
,trols.  Thus,  in  Walworth  v.  Harris,  129  U.  S.  355,  9  Sup.  Ct.  340, 
32  L.  Ed.  712,  the  Supreme  Court  held  that  a  lien  created  by  the 
statutes  of  Arkansas  upon  personal  property  there  situated  was  after- 
wards subordinated  to  a  lien  created  by  the  laws  of  Louisiana,  into 
which  latter  state  the  property  had  been  removed.  This  pre-eminence 
of  the  Louisiana  law  was  recognized,  it  seems,  even  by  a  federal 
court  sitting  in  Arkansas. 

In  The  Roanoke,  189  U.  S.  185,  23  Sup.  Ct.  491,  47  L.  Ed.  770, 
the  Supreme  Court  held  unconstitutional  a  state  statute  which  pur- 
ported to  give  a  lien  upon  a  foreign  ship  for  supplies  furnished  to 
a  contractor,  because  the  statute  was  an  unconstitutional  interference 
with  interstate  commerce.  But  the  lien  here  in  question  did  not  arise 
in  the  course  of  the  commercial  life  of  the  vessel.  It  came  into  exist- 
ence before  the  structure  which  is  now  a  vessel  had  become  an  instru- 
ment of  commerce.  As  we  shall  hereafter  observe,  we  have  here 
before  us  no  conflict  between  this  statutory  lien  and  such  a  maritime 
lien  as  may  be  deemed  an  incident  of  commerce  within  the  federal 
control.    The  Supreme  Court  has  held  a  lien  like  that  here  in  ques- 
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tion  to  be  valid,  and  we  are  now  considering,  not  the  admitted  validity 
of  the  lien,  but  its  extent  and  application.  In  The  Katie,  Fed.  Cas. 
No.  14,342,  the  Circuit  Court  for  the  district  of  Louisiana  held,  indeed, 
that  a  statutory  lien  for  construction  is  postponed  to  a  subsequent 
mortgage  duly  recorded  under  Rev.  St.  §  4192  (U.  S.  Comp.  St. 
1901,  p.  2809).  In  so  far  as  the  state  statute  would  subordinate  the 
mortgage  to  the  lien,  it  was  held  an  unconstitutional  interference  with 
the  congressional  regulation  of  interstate  commerce.  Apparently  the 
lien  was  deemed  valid ;  but  the  mortgage  was  deemed  a  Hen  of  higher 
rank.  With  the  latter  proposition  we  find  ourselves  unable  to  agree. 
The  federal  statute  cited  was  not,  in  our  opinion,  intended  to  cut 
oflf  rights  of  property  existing  in  the  vessel  at  the  time  of  the  mort- 
gage, or  to  give  the  mortgagee  greater  rights  than  those  of  the 
mortgagor.  It  is  to  be  observed  that  the  case  cited  would  subordinate 
the  lien  to  a  mortgage  in  a  court  of  New  Jersey  as  well  as  in  a  court 
of  Maine.  The  federal  statute  concerning  the  mortgage  of  vessels 
engaged  in  interstate  commerce  is  as  effective  in  the  state  of  their 
situs  and  ownership  as  elsewhere.  In  Donald  v.  Hewitt,  33  Ala,  534, 
73  Am.  Dec.  431,  a  lien  both  statutory  and  expressly  contracted  for 
had  attached  to  property  while  in  Kentucky.  The  property  was 
removed  into  Alabama,  and  the  Alabama  court  held  that  the  statutory 
lien  of  Kentucky  was  outranked  by  a  subsequent  lien  arising  in  Ala- 
bama. The  same  court,  however,  held  that  the  Hen  arising  in  Ken- 
tucky by  the  express  terms  of  the  contract  made  there  created  an 
equitable  mortgage,  which  was  held  superior  to  the  subsequent  lien 
arising  in  Alabama.  The  decision  appears  to  overlook  the  fact  that 
the  lien  in  the  case  at  bar,  though  given  by  statute,  yet  arises  out  of 
the  contract,  and  could  not  exist  without  it.  Fuller  v.  Nickerson,  69 
Me.  228,  236;  Mehan  v.  Thompson,  71  Me.  492.  The  contract  of 
construction  was  made  with  reference  to  the  statute,  and  a  verbal 
incorporation  of  the  statute  into  the  terms  of  the  contract,  expressing 
in  the  language  of  the  parties  that  which  the  Legfislature  has  declared 
to  be  the  law,  must  be  an  empty  formality. 

We  hold,  therefore,  that  the  lien  here  in  question  was  enforceable 
by  the  Circuit  Court  sitting  for  the  district  of  Maine*  In  so  holding, 
we  would  guard  ourselves  from  certain  conclusions  which  have  been 
supposed  to  follow  from  the  result  we  have  reached. 

We  do  not  decide  that  the  New  Jersey  Hen  would  be  enforceable 
in  the  courts  of  Maine,  if  the  policy  of  the  Hen  were  in  conflict  with 
the  public  policy  pf  the  state,  as  declared  by  statute  or  judicial  deci- 
sions. In  some  cases  a  state  may  recognize,  or  refuse  to  recognize, 
at  its  option,  a  statutory  right  created  elsewhere.  Texas  &  Pac.  R.  R. 
V.  Cox,  145  U.  S.  593,  605,  12  Sup.  Ct.  905,  36  L.  Ed.  829.  The 
statute  of  Maine,  which  gfives  a  lien  for  the  construction  of  a  vessel, 
differs  indeed  from  the  New  Jersey  statute  before  this  court ;  but  the 
lien  g^ven  by  the  Maine  statute,  though  more  narrowly  limited  in 
respect  of  its  endurance  and  requiring  other  forms  for  its  validity,  is 
yet  a  lien  of  the  same  general  sort,  based  upon  a  similar  idea  of  public 
poUcy.    In  Maine,  as  in  New  Jersey,  the  lien  for  the  construction  of  a 
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vessel  has  priority  over  a  mortgage.  Perkins  v.  Pike,  42  Me.  141,  66 
Am.  Dec.  267. 

We  do  not  decide  that  this  lien  for  construction,  which  we  here 
recognize,  is  to  be  deemed  superior  or  even  equal  to  maritime  liens. 
Whatever  the  statutes  of  New  Jersey  might  provide,  we  do  not  sug- 
gest that  they  could  give  a  lien  for  construction  which  would  be  of 
rank  equal  or  superior  to  the  maritime  lien  given  for  repairs  and  sup- 
plies. No  conflict  between  these  two  kinds  of  lien  arises  in  the 
present  case. 

The  Trust  Company  contended  that  the  recognition  of  the  statutory 
lien  would  work  great  hardship  to  a  mortgagee ;  but  this  hardship  is 
not  so  great  as  that  which  arises  everywhere  out  of  maritime  liens, 
which  undoubtedly  outrank  either  a  prior  or  a  subsequent  mortgage. 
These  maritime  lien^  may  arise  in  any  port  at  which  the  vessel  has 
touched,  and  the  utmost  diligence  may  often  fail  to  discover  them. 
The  lien  for  construction  can  arise  only  where  the  vessel  is  built,  and 
the  building  is  seldom  extended  over  more  than  two  places,  or  three 
at  the  most,  where  the  lien  for  construction  is  easily  discovered. 

In  each  case,  the  decree  of  the  Circuit  Court  is  affirmed,  and  the 
appellee  recovers  its  costs  of  appeal. 


(173  Fed.  480.) 

In  re  AMERICAN  KNIT  OOODS   MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    July  2,  1909.) 

No.  232. 

1.  Sales  (S  104*)— Rescission— Retubn  op  Benefits. 

A  seller  is  only  required  to  return  benefits  as  a  condition  precedent  to 
a  rescission  of  the  sale  for  misrepresentations,  in  an  action  at  law  when 
the  rescission  is  the  act  of  tlie  seller ;  no  such  return  being  required  where 
the  rescission  is  asked  of  a  court  of  equity,  since  in  that  case  all  equities 
will  be  protected  by  the  decree. 

[Ed.  Note. — For  other  cases,  see  Sales,  Ont.  Dig.  f{  271-273;  Dec.  Dig. 
$  104.*] 

2.  Sales  (8  43*)— Rescission— Misrepresentation— Intent. 

Misrepresentation  of  a  material  fact  on  which  a  seller  relies  In  making 
a  sale  is  ground  for  rescission,  though  the  misrepresentation  was  innocent. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §  87;  Dec  Dig.  {  43.* J 

3.  Sales  (§  40*)— Rescission— Financial  Statement— "Quick  Assets." 

Where  a  corporation  credit  statement  recited  that  the  present  mortgages 
did  not  cover  any  of  the  ''quick  assets**  of  the  company,  amounting  to 
$(535,105.35  In  cash,  merchandise,  accounts  receivable,  etc,  which,  to- 
gether with  equities  in  real  estate  and  machinery  of  $194,775.01,  made  the 
total  assets  $829,940.36,  the  term  "quick  assets"  was  used  merely  to  dis- 
tinguish liquid  assets  from  those  permanently  invested  In  the  business, 
like  real  estate  and  machinery,  and  included  amounts  charged  against 
officers  for  return  of  part  of  salaries  paid  them  in  a  previous  year,  in 
accordance  with  the  agreement  of  employment. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent.  Dig.  §  95;  Dec.  Dig.  fi  46.* 

Misrepresentation  and  concealment  by  vendee  of  goods  as  to  financial 
condition  as  affecting  validity  of  contract  of  sale,  see  note  to  William 
Openhym  &  Sons  v.  Blake,  87  C.  C.  A.  126.] 
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4.  Sales  (§  52*)— Rescission— Bubden  of  Pboof. 

In  a  proceeding  against  a  bankrupt's  estate  to  recover  merchandise  on 
rescission  of  a  contract  of  sale  for  alleged  misrepresentation  in  a  financial 
statement  of  the  bankrupt's  assets,  the  burden  was  on  petitioner  to  show 
that  the  statement  contained  a  material  misrepresentation  of  f&ct  on 
which  petitioner  relied. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  |  123;  Dec  Dig.  | 
52.*] 

5.  Sales  (§  52*)— Rescission— Financial  Statement— Falsity. 

A  court  could  n6t  infer  that  a  bankrupt's  financial  statement  used  as 
a  basis  for  credit  was  false  on  February  28,  1905,  because  the  bankrupt's 
assets  realized  very  much  less  than  the  amounts  called  for  in  the  state- 
ment when  they  came  into  the  possession  of  the  receiver  in  bankruptcy 
In  August  following.  ^ 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  |  144 ;  Dec.  Dig.  §  52.*] 

Petition  to  Review  and  Appeal  from  Order  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  New  York. 

In  the  matter  of  the  American  Knit  Goods  Manufacturing  Com- 
pany, a  bankrupt.  On  petition  of  Harding,  Whitman  &  Co.  for 
rescission  of  certain  contracts  of  sale,  and  for  the  return  of  mer- 
chandise delivered  to  the  bankrupts  thereunder.  The  District  Court 
denied  the  relief  prayed  (155  Fed.  906),  and  petitioner  filed  a  petition 
to  review,  and  appealed.    Affirmed. 

Hyman  &  Campbell  (Thomas  Thacher,  of  counsel),  for  appellants. 
James,  Schell  &  Elkus  (Robert  P.  Levis,  of  counsel),  for  trustee 
respondent. 

Einstein,  Townsend  &  Guiterman,  for  bankrupt  respondent. 

Before  LACOMBE,  COXE  and  WARD,  Circuit  Judges. 

WARD,  Circuit  Judge.  This  is  a  reclamation  proceeding  in  bank- 
ruptcy. November  19,  1904,  Harding,  Whitman  &  Co.,  the  pe- 
titioners, contracted  to  deliver  to  the  American  Knit  Goods  Manufac- 
turing Company,  the  bankrupt,  150,000  pounds  of  worsted  yarns  in 
certain  quantities  in  certain  months.  The  yarn  could  not  be  spun  until 
the  Knit  Goods  Company  furnished  the  necessary  specifications.  April 
11,  1905,  they  made  another  contract  for  delivery  of  Oxford  cotton 
yam,  and  May  3d  a  third  contract  for  delivery  of  B.B.  cotton  yarn. 
In  February,  1905,  the  Knit  Goods  Company  began  negotiations  for 
a  reduction  of  the  quantity  of  yam  to  be  delivered  under  the  contract 
of  November  19th.  Harding  &  Co.  took  the  position  that  the  Knit 
Goods  Company,  because  of  failure  to  furnish  the  necessary  specifica- 
tions for  the  delivery  of  the  amounts  agreed  on,  was  in  default.  Dur- 
ing the  pendency  of  these  negotiations  the  Knit  Goods  Company,  find- 
ing a  readjustment  of  its  affairs  necessary,  issued  a  statement  to  its 
creditors  dated  March  17,  1905,  of  its  financial  condition  as  of  Febru- 
ary 28th,  and  Katzenburg,  one  of  its  officers,  handed  it  to  Harding  & 
Co.'s  credit  manager,  accompanied  by  a  memorandum  of  explanation. 
The  statement  showed  as  to  assets  an  equity  in  real  estate  and  ma- 
chinery of  $194,775.01  and  other  assets  aggregating  $635,165.35.  The 
memorandum  which  accompanied  the  statement  contained  the  follow- 
ing clause: 
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"The  iMresent  mortgages  do  not  cover  any  of  the  qnick  assets  of  the  company 
amounting  to  $635,165.35  in  cash,  merchandise,  accounts  receivable,  etc,  whi<^ 
together  with  its  equities  in  the  real  estate  and  machinery  of  $1M,775.01 
makes  a  total  asset  of  $829,940.3a*' 

These  two  papers  were  discussed  by  Harding  &  Co/s  credit  manager 
and  Katzenburg,  in  relation  to  the  proposed  modification  of  the  con- 
tract of  November  19,  1904.  April  3,  1905,  in  reliance  upon  the  state- 
ment of  March  17,  1905,  Harding  &  Co.  agreed  to  modify  the  con- 
tract of  November  19th,  so  as  to  reduce  the  quantity  of  yam  to  be 
delivered  to  75,000  pounds  and  made  the  other  two  contracts  for  de- 
livery of  cotton  yam  dated  April  11th  and  May  3d.  August  7,  1905, 
a  petition  in  bankruptcy  was  filed  against  the  Knit  Goods  Company  and 
it  was  adjudicated  a  bankmpt  October  3d.  All  the  worsted  yam  deliv- 
ered under  the  contract  of  November  19,  1904,  prior  to  its  modification 
April  3,  1905,  had  been  paid  for.  Subsequent  to  the  latter  date  yam 
of  the  invoice  value  of  $13,974.88  was  delivered  on  which  there  was 
due  a  balance  of  $10,788.68.  All  the  yam  on  the  contract  of  April 
11th  was  delivered  and  paid  for  except  the  sum  of  $50.26.  On  the 
cotton  yam  contract  of  May  3d  there  was  due  for  cotton  yam  delivered 
a  balance  of  $4,441.27. 

There  was  found  in  the  hands  of  the  receiver  yam  delivered  under 
these  three  contracts  which  had  not  been  paid  for  as  follows : 

Worsted  yam  under  the  ccmtract  of  November  19,  of  the  invoice 

value    of $8358.69 

Cotton  yam  under  the  contract  of  April  11  of  the  invoice  value  of .  •.  •       50.26 
Cotton  yam  under  the  contract  of  May  3  of  the  invoice  value  of 4,441^7 

The  petitioners  instituted  these  proceedings  to  have  the  three  con- 
tracts rescinded,  the  unpaid-for  yam  in  the  hands  of  the  receiver  re- 
turned to  them,  the  balance  of  their  claim  for  yam  unpaid  for  to  be 
proved  against  the  estate.  The  trustee  objects  that  the  petitioners  are 
not  entitled  to  rescission  because  they  have  not  returned  or  offered  to 
return  what  they  have  received  from  the  bankrupt.  This  would  be 
true  in  an  action  at  law  where  the  rescission  was  the  act  of  the  party, 
but  it  is  not  so  in  equity  where  rescission  is  asked  for  of  the  court. 
In  the  latter  case  all  equities  will  be  protected  in  the  decree.  Allerton 
v.  Allerton,  50  N.  Y.  670;  Vail  v.  Reynolds,  118  N.  Y.  297,  302,  23 
N.  E.  301. 

The  trustee  also  claims  that  the  petitioners  are  not  entitled  to  re- 
scission because  there  is  no  evidence  of  any  intentional  misrepresenta- 
tion by  the  bankrupt  or  its  officers.  This  at  least  in  equity  is  not  neces- 
sary. The  misrepresentation  of  a  material  fact  upon  which  the  other 
party  relies,  even  if  innocent,  is  good  ground  for  rescission.  Ham- 
mond V.  Pennock,  61  N.  Y.  145 ;  Carr  v.  National  Bank  &  Loan  Co., 
167  N.  Y.  379,  60  N.  E.  649,  82  Am.  St.  Rep.  725 ;  Smith  v.  Richards, 
13  Pet.  26,  36,  10  L.  Ed.  42 ;  Doggett  v.  Emerson,  3  Story,  700,  Fed. 
Cas.  No.  3,960;   Kell  v.  Trenchard,  142  Fed.  16,  23,  73  C.  C.  A.  202. 

We  have  accordingly  to  inquire  whether  there  was  in  the  state- 
ment of  March  17th  any  misrepresentation  of  a  material  fact  as  to  the 
financial  condition  of  the  Knit  Goods  Company  of  February  28th.  The 
petitioners  insist  strenuously  that  the  description  in  the  memorandum 
accompanying  the  statement  of  March  17,  1905,  of  assets  other  than 
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the  equity  in  real  estate  as  "quick,"  amounts  to  a  representatiiwi 
that  these  assets  could  be  promptly  realized  at  the  stated  amounts. 
The  trustee,  on  the  other  hand,  claims  that  the  word  "quick"  was  used 
merely  to  distinguish  liquid  assets  from  those  permanently  invested 
in  the  business,  like  real  estate  and  machinery.  Katzenburg,  who  pre- 
pared the  statement  and  handed  it  to  and  discussed  it  with  the  peti- 
tioners' credit  manager,  says  that  is  what  he  meant  by  the  expression. 
We  adopt  this  construction  of  the  word  as  more  reasonable  than  the 
construction  contended  for  by  the  petitioners. 

The  petitioners  further  strenuously  contend  that,  because  the  master 
in  one  of  his  findings  stated  that  there  was  no  "sufficient  conclusive  evi- 
dence" that  the  value  of  the  merchandise  on  hand  was  not  as  stated  in 
the  statement,  he  required  them  to  prove  their  case  beyond  a  reason- 
able doubt,  or  with  such  completeness  as  would  compel  a  trial  judge 
to  direct  a  verdict  in  their  favor.  The  phrase  was  not  a  happy  one, 
but  it  is  clear  to  us  that  the  master  meant  by  it  only  that  the  evidence 
offered  by  the  petitioners  was  not  sufficient  to  convince  him  that  there 
was  a  material  error.  This  appears  expressly  in  his  second  conclusion 
of  law,  in  which  he  says : 

"Much  testimony  has  been  introduced  tending  to  raise  doubts  as  to  the 
accuracy  as  to  the  Items  of  merchandise  and  stock  on  hand  and  so  on  In  the 
financial  statement  of  March,  1905,  but  it  seems  to  me  that  the  petitioners 
have  failed  to  prove  by  a  preponderance  of  evidence  that  said  item  was  ma- 
terially false,  nor  that  they  have  shown  the  falsity  of  any  other  item  in  the 
statement  except  as  set  forth  in  the  findings  of  fact." 

The  master  found  that  some  of  the  assets  mentioned  in  the  statement 
and  described  in  the  memorandum  accompanying  it  as  "quick"  were 
not  quick,  and  also  that  the  amounts  charged  against  the  officers  on 
the  books  for  return  of  part  of  the  salaries  paid  them  in  the  first  year 
in  accordance  with  the  agreement  of  employment  were  not  assets.  We 
differ  with  him  in  these  particulars,  regarding  the  assets  as  being  quick 
in  the  sense  that  they  were  not  permanent  investments  like  plant  and 
machinery,  and  thinking  that  the  claims  against  the  officers  for  return 
of  a  proportion  of  their  first  year's  salaries  were  assets. 

In  other  respects  we  agree  with  the  master  and  the  court  below  that 
the  petitioners  have  not  sustained  the  burden  of  proof  lying  upon  them 
to  show  that  the  statement  of  the  bankrupt's  financial  condition  as 
of  February  28,  1905,  contained  any  material  misrepresentation  of 
fact.  The  assets  which  came  into  the  possession  of  the  receiver  Au- 
gust 7th  realized  very  much  less  than  the  amounts  called  for  as  of  Feb- 
ruary 28th,  but  we  cannot  infer  from  that  circumstance  that  the  state- 
ment was  false. 

Decree  affirmed. 
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(Circuit  Court  of  Appeals,  Bightti  Circuit  Octol)er  9,  1909.) 

No.  3,000. 

1.  Bankruptcy  (S  408*)— Proceedings  in  Opposition  to  I>ischabgb— Speci- 

fications OF  Objection. 

A  ^)eeification  of  objection  to  the  disctiarge  of  a  bankrupt  on  the  ground 
that  he  made  a  false  oath  to  his  schedules  is  sufficient,  where  it  alleged 
that  such  schedules  contained  no  mention  of  certain  stocks,  or  of  any 
interest  therein  or  claim  against  any  third  person  on  account  of  the  same, 
but  that  shortly  after  the  adjudication  the  bankrupt  commenced  a  suit 
to  recover  such  stocks  from  one  to  whom  he  alleged  that  he  had  pledged 
the  same  and  claiming  to  be  their  owner;  and  proof  of  such  allegations 
and  of  the  bankrupt's  ownership  of  the  stocks  subject  to  the  rights  of  the 
alleged  pledgee  is  sufficient  to  bar  his  right  to  a  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  733;  Dec. 
Dig.  §  40a*] 

2.  Bankruptcy  (§  414*) — Proceedings  in  Opposition  to  Disohaboe— Meas- 

ure OF  Proof. 

To  Justify  the  denial  of  a  bankrupt's  discharge  on  the  ground  that  be 
made  a  false  oath  to  his  schedules,  the  evidence  must  be  of  sufficiently 
clear  and  convincing  character  to  overcome  the  presumption  of  his  hones- 
ty ;  but  it  is  not  required  to  be  of  the  high  degree  necessary  to  sustain 
a  conviction  for  perjury. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  722;  Dec. 
Dig.  i  414.*1 

3.  Bankbuptcy  (§  40S*) — Grounds  for  Refusal  of  Discharge— False  Oath. 

To  Justify  the  omission  by  a  bankrupt  of  property  from  his  schedule 
on  the  ground  that  he  acted  on  advice  of  counsel,  it  must  be  shown  that 
he  fully  and  fairly  stated  the  facts  to  his  counsel,  and  acted  on  his  opin- 
ion on  a  matter  of  law  only. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  733;    Dec 

Dig.  §  408.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

In  the  matter  of  Harry  J.  Remmers,  bankrupt.  On  appeal  from 
order  refusing  discharge.     Affirmed. 

Benjamin  J.  Klene,  for  appellant. 
Charles  M.  Polk,  for  appellee. 

Before  SANBORN,  Circuit  Judge,  and  CARLAND  and  POL- 
LOCK, District  Judges. 

POLLOCK,  District  Judge.  This  is  an  appeal  from  an  order  deny- 
ing the  application  of  appellant,  Harry  J.  Remmers,  a  bankrupt,  a 
discharge  in  bankruptcy.    The  facts  are  these : 

Appellant  was  duly  adjudged  a  bankrupt  in  an  involuntary  pro- 
ceeding on  April  25,  1903.  On  May  4th  thereafter  he  made  oath  to 
his  schedules  of  assets  and  liabilities,  as  provided  by  law,  which  were 
duly  filed  in  the  proceedings.  Thereafter,  in  due  time,  the  bankrupt 
filed  his  petition  for  discharge.  To  this  petition  appellee  filed  two  writ- 
ten specifications  of  objections,  namely:  First,  that  the  bankrupt, 
within  four  months  next  preceding  the  filing  of  a  petition  in  bank- 
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ruptcy,  had  transferred,  removed,  and  concealed  some  of  his  property 
and  assets  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  specif- 
ically setting  forth  the  character  of  the  assets  and  the  time,  manner, 
and  form  in  which  such  act  of  the  bankrupt  was  charged  to  have  been 
committed.  The  second  specification  of  objection,  as  amended,  reads 
as  follows: 

"The  undersigned  charges,  as  a  further  reason  why  applicant's  petition  for 
a  discharge  should  not  be  granted,  that  such  applicant,  on  the  5th  day  of  May, 
1903,  filed  in  this  proceeding  the  schedules  of  his  assets  and  liabilities  re- 
quired by  law,  said  schedules  being  verified  by  the  oath  of  the  applicant  as  by 
law  required;  that  said  schedules  do  not  contain  any  mention  of  50  shares 
of  the  capital  stock  of  the  Goesse  &  Remmers  Building  &  Contracting  Com- 
pany (a  corporation),  of  the  par  value  of  $100  per  share,  or  of  20  shares  of 
the  capital  stock  of  the  Carthage  Marble  &  White  Lime  Company  (a  corpora- 
tion), of  the  par  value  of  $100  per  share,  or  of  any  claim  or  chose  in  action 
against  any  parties  with  reference  to  said  stock ;  that  thereafter,  and  on,  to 
wit,  the  20th  day  of  February,  1905,  said  applicant  filed  a  suit  to  the  April 
term,  1905,  of  the  circuit  court  of  the  city  of  St.  Louis,  against  Frederick  J. 
Remmers,  Otto  Kulage,  Joseph  J.  Kulage,  and  College  Hill  Press  Brick  Works, 
said  cause  being  No.  36,269,  and  being  now  pending  on  appeal  in  the  Supreme 
Court  of  Missouri,  and  said  ai^l leant  alleges  in  his  petition  filed  in  said  suit, 
and  in  his  amended  petition  subsequently  filed  therein,  that  on  the  19th  day 
of  July,  1902,  he  was  the  owner  of  the  above-mentioned  stocks,  and  that  on 
said  day  and  subsequent  thereto  said  defendants  conspired  to  cheat  and  de- 
fraud plaintiff  of  said  stock;  that  said  stock  was  transferred  to  defendant 
Otto  Kulage  as  a  pl^ge  or  hypothecation  to  secure  the  repayment  of  a  loan 
of  $8,000  and  future  advancements  to  be  made,  but  that  said  defendants  claimed 
that  said  transfer  was  a  sale  of  said  stock,  and  not  a  mere  pledge  thereof; 
that  tliereafter,  and  during  the  pendency  of  this  proceeding  In  bankruptcy,  a 
motion  was  filed  by  Messrs.  Hey  &  Stewart,  John  B.  Satterfield,  and  other 
creditors  of  applicant,  praying  that  George  D.  Harris,  BIsq.,  trustee  In  bank- 
ruptcy herein,  be  removed;  and  that  on  the  taking  of  testimony  In  said  mo- 
tion before  Hon.  Walter  D.  Coles,  special  master,  on  to  wit,  the  8th  and  9th 
days  of  February,  1905,  said  applicant  testified  upon  his  oath  that  at  the  time 
of  his  adjudication  in  bankruptcy  and  of  his  filing  said  schedules,  he  was  the 
owner  of  the  above-mentioned  stocks,  or  of  some  Interest  in  same,  or  of  some 
chose  in  action  with  reference  thereto.  Wherefore  the  undersigned  charges 
that  at  the  time  of  the  making  of  his  said  inventory  and  schedules  In  this  pro- 
ceeding said  applicant  was  the  owner  of  some  Interest  In  said  shares  of  stock, 
or  of  some  chose  in  action  vi'ith  reference  thereto,  and  that  said  applicant 
knowingly  and  with  fraudulent  intent  made  a  false  oath  to  his  said  Inventory 
and  schedules,  in  that  he  failed  therein  to  make  a^y  mention  of  his  ownership 
of  or  interest  in  or  to  the  aforementioned  shares  of  stock,  or  of  some  chose  in 
action  with  reference  thereto.  Wherefore  the  undersigned  prays  that  said  ap- 
plicant's petition  for  a  discharge  be  denied." 

To  the  sufficiency  of  these  specifications  of  objections  the  bankrupt 
interposed  no  exceptions,  but  joined  issue  thereon  by  filing  a  general 
denial  thereto.  The  referee  in  bankruptcy,  as  special  master,  took, 
read,  and  considered  the  proofs  on  issue  so  joined,  and  reported  to  the 
court,  recommending  the  petition  for  discharge  be  denied  on  both  spec- 
ifications of  objections  made.  On  a  hearing  before  the  court  on  ex- 
ceptions to  this  report,  the  exceptions  were  overruled,  the  recommenda- 
tion of  the  master  followed,  and  an  order  entered  denying  the  petition 
on  both  grounds  of  objections  made  by  the  bank.  From  this  order 
the  bankrupt  appeals. 

The  ground  of  error  claimed  by  the  bankrupt,  in  so  far  as  the  first 
specification  of  objection  is  concerned,  challenges  the  sufficiency  of 
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the  proofs  adduced  to  sustain  the  order  made.  A  consideration  of  this 
branch  of  the  case  has  compelled  an  examination  of  all  the  proofs 
found  in  the  record  touching  the  same ;  but,  from  the  view  we  have 
taken  of  the  entire  case  it  becomes  unnecessary  to  express  an  opinion 
on  this  branch.  However,  as  said  by  Judge  Philips  (In  re  Stout  [D. 
C]  109  Fed.  794): 

**It  is  the  recognized  rule  of  the  federal  courts — and  esi)ecially  In  matters 
of  bankruptcy — ^that  on  review  of  the  decision  of  a  referee,  based  upon  his  con- 
elusions  on  questions  of  fact,  the  court  will  not  reverse  his  findings,  unless 
the  sam'^  are  so  manifestly  erroneous  as  to  Invoke  the  sense  of  Justice  of  the 
court.  In  re  Waxelbaum  (D.  C.)  101  Fed.  228.  This  rule  must,  of  necessity,  be 
observed  by  the  courts,  where  the  findings  and  conclusions  of  the  referee  are 
based  upon  conflicting  testimony.  He  sees  and  hears  the  witnesses,  and  his 
vantage  groun(i  Is  much  better  than  that  of  the  court  for  determining  the 
credibUIty  of  the  witnesses  and  the  weight  of  their  testimony." 

See,  also,  In  re  Noyes  Bros.,  127  Fed.  286,  62  C.  C.  A.  218. 

Passing,  then,  to  the  errors  assigned  on  the  ruling  of  the  court 
sustaining  the  second  specification  of  objection,  it  is  first  insisted  this 
specification  is  insufficient  in  form  and  substance  to  sustain  the  order 
made  by  the  court.  For  this  reason  the  specification  is  above  set  forth 
in  haec  verba.  From  an  examination  of  the  language  of  this  specifi- 
cation, it  is  seen  the  verification  of  the  schedule  by  the  bankrupt  as 
required  by  law  is  charged.  It  is  further  charged  50  shares  of  the 
capital  stock  of  the  Goesse  &  Remmers  Building  &  Contracting  Com- 
pany, of  the  par  value  of  $100  per  share,  and  29  shares  of  the  capital 
stodc  of  the  Carthage  Marble  &  White  Lime  Company,  of  the  par 
value  of  $100  per  share,  in  which  the  bankrupt  had  an  interest,  were 
omitted  from  the  schedules.  Wherefore  it  is  specifically  charged  ap- 
pellant knowingly  and  with  fraudulent  intent  made  a  false  oath  in  veri- 
fying his  schedules,  from  which  all  mention  of  these  shares  of  stock 
or  appellant's  interest  therein  is  omitted. 

It  seems  to  us  this  is  entirely  sufficient.  It  fully  advises  appellant 
of  the  nature  of  the  charge  preferred  against  his  conduct,  and  informs 
the  court  of  the  precise  nature  of  the  issue  to  be  tried.  True,  in  addi- 
tion to  what  has  been  stated,  the  objection  contains  statements  of  the 
source  from  which  the  objector  obtained  its  knowledge,  and  other 
evidential  facts ;  but  this  does  not  detract  from  the  force  of  the  charge 
made  against  the  bankrupt's  act.  It  has  been  held  to  be  error,  in  speci- 
fying objections  in  opposition  to  a  bankrupt's  application  for  discharge, 
to  merely  follow  the  language  of  the  act.  The  rule  is  the  facts  relied 
on  to  prevent  a  discharge  must  be  pleaded  with  sufficient  certainty  of 
detail  as  to  apprise  the  bankrupt  of  the  charge  he  has  to  meet  and  to 
enable  the  court  to  understand  the  issue  to  be  examined  and  deter- 
mined by  it.  In  re  Matthew  McNamara,  2  Am.  Bankr.  Rep.  566 ;  In 
re  Milgraum  (D.  C.)  12  Am.  Bankr.  Rep.  306,  129  Fed.  827;  In  re 
Thomas  (D.  C.)  1  Am.  Bankr.  Rep.  515,  92  Fed.  912;  In  re  Holman 
(D.  C.)  1  Am.  Bankr.  Rep.  600,  92  Fed.  512. 

Again,  as  has  been  seen  from  the  statement  made,  the  bankrupt  did 
not  except  to  the  form  of  this  objection  for  the  purpose  of  testing  its 
sufficiency  in  law,  but  joined  issue  thereon  and  proceeded  to  the  trials 
treating  the  objection  made  as  sufficient  in  the  trial  court. 
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It  is  further  contended  by  appellant  the  charge  made,  if  sufficient  in 
law,  was  not  sustained  by  the  proofs  adduced  in  its  support ;  it  being 
the  contention  of  the  bankrupt  the  charge  made  must  be  supported 
by  that  high  degree  of  certainty  of  proof  required  to  support  a  convic- 
tion for  the  crime  of  perjury.  The  case  of  State  v.  Hunter,  181  Mo. 
338,  80  S.  W.  955,  is  cited  as  declaring  the  correct  degree  of  proof 
required  in  such  case.  From  an  examination  of  the  record  it  appears 
beyond  controversy  the  bankrupt  had,  prior  to  the  institution  of  the 
proceedings  against  him,  owned  the  shares  of  corporate  stock  charged 
in  the  second  specification  of  objection;  that  he  had  pledged  these 
shares  to  one  Otto  Kulage  by  bill  of  sale  to  secure  the  repayment  of 
the  sum  of  $8,000  borrowed  money  and  any  further  advances,  none  of 
which  were  made;  that,  subject  to  the  rights  of  Kulage,  he  owned 
these  shares  at  the  date  he  verified  his  schedules,  and  in  such  sched- 
ules he  neither  mentioned  such  shares  nor  his  interest  therein.  That 
he  knew  of  his  interest  in  the  shares  at  the  time  this  verification  was 
made,  and  believed  the  value  of  the  shares  to  be  some  $40,000  above 
the  amount  they  were  pledged  to  secure,  is  shown  by  his  own  testimo- 
ny given  on  the  hearing  of  an  application  to  remove  his  trustee  in  bank- 
ruptcy, and  from  the  fact  that  he  thereafter  brought  his  action  in  the 
circuit  court  of  the  city  of  St.  Louis  against  Kulage  and  others,  in 
which  he  asserted  his  ownership  of  the  shares,  subject  to  the  lien  of 
the  pledge  at  the  date  he  verified  his  schedules.  That  his  omission  to 
schedule  the  shares  and  state  his  interest  therein  was  not  an  oversight 
or  unintentional  mistake  on  the  part  of  the  bankrupt  is  attested  by  the 
fact  that  he  defended  against  the  adjudication  in  bankruptcy  on  the 
ground  that  he  was  not  insolvent,  admitted  indebtedness  against  him- 
self of  some  $10,000  or  $12,000,  claimed  assets  of  only  about  the  same 
value,  and  at  that  time  made  no  mention  whatever  of  his  ownership  of 
or  interest  in  the  shares.  From  all  of  which  it  must  be  held  the  charge 
made  in  the  second  specification  of  objection,  that  he  knowingly  and 
with  fraudulent  intent  made  a  false  oath  in  scheduling  his  assets  in  vio- 
lation of  the  statute,  is  sustained.  In  re  Breiner  (D.  C.)  11  Am.  Bankr. 
Rep.  684,  129  Fed.  155 ;  In  re  Gailey,  11  Am.  Bankr.  Rep.  539,  127 
Fed.  538,  62  C.  C.  A.  336. 

The  contention  made  by  appellant  that  the  same  high  degree  of 
proof  is  here  required  to  sustain  the  objection  to  his  discharge  on  the 
ground  of  making  a  false  oath  to  his  schedules  that  would  be  re- 
quired to  support  a  conviction  against  him  on  a  charge  of  perjury  for 
such  false  swearing  is  not  sound.  The  hearing  of  the  bankrupt's  ap- 
plication for  a  discharge  from  his  unpaid  liabilities,  on  objection  made 
thereto,  was  in  no  sense  a  criminal  proceeding,  to  be  followed  in  the 
event  of  his  conviction  by  a  forfeiture  of  either  his  liberty  or  property 
by  way  of  punishment.  The  sole  injurious  consequence  resulting  to 
the  bankrupt  on  sustaining  such  objections  was  to  deny  him  a  discharge 
from  further  liability  of  his  just  debts  dischargeable  by  the  law.  True, 
the  disclosures  made  by  the  proofs  on  such  hearing  might  reflect  in- 
juriously on  the  conduct  of  the  bankrupt.  So  might  the  evidence  tak- 
en in  the  trial  6f  any  cause  or  proceeding.  The  presumption  is  that 
men  are  honest ;  that  their  acts  were  prompted  by  an  honest  purpose. 
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He  who  charges  to  the  contrary,  in  order  to  prevail,  must  offer  such 
clear  and  convincing  proofs  as  will  overcome  this  presumption  and  the 
proofs  offered  to  refute  the  charge  made,  and  thus  satisfy  reasonable 
minds  of  the  truth  of  the  charge.  Troeder  v.  Lorsch  et  al.,  150  Fed. 
710,  80  C.  C.  A.  376 ;  In  re  Howden  (D.  C.)  Ill  Fed.  723 ;  In  re  Leslie 
(D.  C.)  9  Am.  Bankr.  Rep.  565, 119  Fed.  406.  This,  we  think,  was  done 
in  this  case. 

Finally,  it  is  contended  by  appellant  his  failure  to  schedule  the  shares 
in  question  and  set  forth  fully  and  truthfully  his  interest  therein  was 
due  to  the  advice  of  his  counsel.  This  contention  we  dismiss  from 
further  consideration,  for  the  reason  we  are  not  convinced  from  a 
reading  of  the  record  that  appellant  fully  and  frankly  disclosed  the 
facts  within  his  knowledge  relating  to  these  shares  to  his  counsel  at 
the  time  or  before  his  schedules  were  prepared  and  verified,  and  re- 
ceived and  acted  on  his  opinion  as  a  matter  of  law,  as  must  be  done 
before  the  advice  of  counsel  may  be  pleaded  in  justification  or  excuse 
of  the  charge  made.  In  re  H.  D.  Berner,  4  Am.  Bankr.  Rep.  395 ;  In 
re  Breitling,  13  Am.  Bankr.  Rep.  129,  133  Fed.  146,  66  C.  C.  A.  212. 

By  the  omission  of  appellant  to  schedule  the  shares  of  stock  in 
question,  property  of  large  value  was  lost  to  the  trustee  as  representa- 
tive of  his  creditors.  That  such  omission  must  have  been  prompted  by 
a  desire  on  the  part  of  appellant  to  avail  himself  of  the  proceeds,  to 
the  exclusion  of  his  creditors,  from  a  consideration  of  the  entire  case, 
becomes  almost  conclusive. 

It  follows  the  order  of  the  trial  court  denying  the  discharge  in 
bankruptcy  prayed  on  the  second  amended  specification  of  objection 
interposed  by  the  bank  was  right,  and  must  be  affirmed. 

It  is  so  ordered. 


(173  Fed.  488.) 

JOHNSON  v.  WILLAPA  LUMBER  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  18,  1909.) 

No.  1,G85. 

Appeal  and  Ebrob  (IS  691,  702*) — Questions  Presented  fob  REViEW—IiiMl- 
TATioN  BT  Omissions  fbom  Recobd. 

Assignments  of  error  relating  to  the  admission  of  evidence  or  the  in- 
structions to  the  jury  cannot  be  considered,  where  the  record  contains 
only  a  portion  of  the  evidence  and  the  charge  of  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  2900- 
2904,  2936-2938;  Dec.  Dig.  H  691,  702.  ♦  J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  the  Willapa  Lumber  Company  against  J.  J.  Johnson. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

W.  H.  Abel,  for  plaintiff  in  error. 

Chas.  E.  Miller,  Ralph  Woods,  George  H.  Whipple,  and  Chickering 
&  Gregory,  for  defendant  in  error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 
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MORROW,  Circuit  Judge.  This  was  an  action  at  law,  brought  by 
the  defendant  in  error,  Willapa  Lumber  Company,  a  corporation  or- 
ganized and  carrying  on  business  under  and  by  virtue  of  the  laws  of 
the  state  of  Iowa,  against  J.  J.  Johnson,  plaintiff  in  error,  a  citizen  of 
the  state  of  Washington,  to  recover  damages  for  breach  of  contract  to 
deliver  to  the  defendant  in  error  at  its  mill  boom  5,000,000  feet  of 
fir  logs  at  $5.75  per  1,000.  The  plaintiff  in  error  having  delivered  2,- 
172,318  feet,  the  suit  was  to  recover  the  damages  for  his  failure  to 
deliver  the  quantity  of  logs  provided  in  the  contract.  The  trial  of  the 
case  before  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant  in  error  for  the  sum  of  $10,603.80.  The  assignments  of 
error  relate  to  the  admission  of  evidence  and  instructions  to  the  jury. 

It  is  recited  in  the  bill  of  exceptions  that  the  testimony  contained  in 
the  record  "is  only  a  portion  of  the  testimony  adduced  upon  said 
trial  relating  to  the  matters  mentioned  therein  by  the  defendant."  It 
is  further  recited  that : 

"In  the  general  charge  and  Instructions  of  the  court  to  the  jury,  delivered 
after  all  arguments  of  counsel  had  been  made,  the  following  language  was 
used  by  the  court,  the  same  being  only  a  small  fraction  of  what  was  said  by 
the  court  in  that  behalf:  *There  was  a  breach  of  the  contract,  and  the  court 
instructs  you  that  the  plaintiff  is  entitled  to  have  a  verdict  for  at  least  nomi- 
nal damages.'" 

In  the  absence  of  the  testimony  introduced  upon  the  trial  of  the  case 
in  the  court  below,  and  the  instructions  of  the  court  to  the  jury,  there 
is  no  record  upon  which  this  court  can  review  the  action  of  the  court 
with  respect  to  the  matters  assigned  as  error. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


(173  Fed.  771.) 
WALKER  ROOFING  &  HEATING  CO..  Inc.,  V.  MERCHANT  &  EVANS 

CO.  et  al. 
(Circuit  Court  of  Appeals,  Fourth  Ctocuit    July  13,  1909.) 

No.  883. 

1.  Bankrttptct  (§  91*)  —  Involuntary  Petition  —  Corporation  —  Nature  of 

Business— Burden  of  Proof. 

On  an  involuntary  bankruptcy  petition  against  a  corporation,  the  bur- 
den is  on  petitioner  to  show  by  a  preponderance  of  the  evidence  that  the 
corporation  conducted  a  business  which  could  be  properly  termed  "manu- 
facturing," "trading,"  or  "mercantile." 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  137,  138;  Dec. 
Dig.  §  91.*1 

2.  Bankruptcy  (S  72*)— Involuntary  Bankruptcy— "MANttFAcruRiNG  Cor- 

poration." 

The  term  "manufacturing."  as  used  in  the  bankruptcy  act  of  1898,  au- 
thorizing involuntary  bankruptcy  against  corporations  engaged  in  manufac- 
turing, embraces  only  such  corporations  as  are  engaged  in  manufacturing 
as  a  business  and  selling  their  wares  on  the  market,  doing  those  things 
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usually  done  by  those  who  not  only  manufacture  their  wares  and  goods, 
but  place  them  on  the  market  for  sale  either  by  wholesale  or  retaii. 

fBd.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  17 ;  Dec  Dig. 
I  72.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p.  4304 ;  vol.  8,  p. 
7716. 

What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat 
Bank  v.  First  Nat  Bank,  42  C.  C.  A.  4.] 

8.  Bankruptcy  (|  72*)— Involuntary  Bankruptcy— Construction  Corpora- 
tion—Manufacturing. 

Where  a  corporation's  articles  provided  that  the  corporation's  activities 
should  be  the  roofing  of  buildings  and  other  structures,  the  installation 
of  heating  apparatus,  the  construction  of  houses  and  other  structures,  and 
the  carrying  on  of  a  general  roofing,  heating,  and  construction  business, 
and  such  was  the  corporation's  principal  business,  Its  manufacturing  being 
only  incidental  thereto,  it  was  not  engaged  In  manufacturing  within  the 
bankruptcy  act  of  1898,  and  was  not  suoject  thereto. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  17 ;  Dec.  Dig. 
I  72.*] 

4.  Bankruptcy  (|  91*)— Corporations-— Corporate  Business— Evidence. 

Evidence  that  a  corporation's  predecessors  In  business  had  sold  consid- 
erable merchandise  was  irrelevant  on  the  Issue  whether  the  corporation 
was  a  manufacturing  or  business  corporation  within  the  bankruptcy  act. 

FEtl.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  t  138;  Dec.  Dig. 
I  91.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk,  in  Bankruptcy. 

Involuntary  bankruptcy  proceeding  by  the  Merchant  &  Evans  Com- 
pany and  others  against  the  Walker  Roofing  &  Heating  Company,  In- 
corporated. From  an  order  adjudging  defendant  a  bankrupt,  it  ap- 
peals.   Reversed. 

In  this  case  a  petition  for  involuntary  bankruptcy  was  filed  against  the 
appellant  by  three  creditors,  and  a  receiver  appointed.  It  is  alleged  In  the 
petition  that  the  company  "is  and  has  been  engaged  principally  in  manufac- 
turing, trading,  and  mercantile  pursuits,*'  and  the  act  of  bankruptcy  charged 
is  Its  execution  of  a  deed  of  general  assignment  The  company,  answering, 
denied  the  allegations  as  to  the  character  of  Its  business,  and  denied  that  It  Is 
within  the  purview  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat  544 
[U.  S.  Comp.  St  1901,  p.  3418]).  The  matter  was  referred  to  the  referee,  who 
held  that  It  was  not  such  a  corporation  as  was  amenable  to  the  bankrupt  law ; 
that  it  was  enea fired  in  roofing  and  installing  steam  heat  in  building,  and  --  •"- 
ufacturlng  nothing  except  as  incident  to  the  particular  job;  that  although 
It  kept  on  hand  cornices  and  things  of  that  kind,  this  was  simply  to  enable  It 
to  carry  out  its  own  work.  In  the  report  of  the  referee  was  a  summary  of  the 
evidence.  The  creditors  excepted  to  this  report,  and,  after  argument,  the  dis- 
trict judge  adjudged  the  company  to  be  a  bankrupt  within  the  true  Intent  and 
meaning  of  the  Acts  of  Congress  relating  to  bankruptcy.  From  that  order  this 
appeal  was  granted. 

Robert  M.  Hughes  (W.  W.  Starke  and  J.  D.  Hank,  on  the  brief), 
for  appellant. 
Edward  R.  Baird,  Jr.  (G.  R.  Swink,  on  the  brief),  for  appellees. 

Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  McDOW- 
ELL,  District  Judges. 
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PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  only  question  to  be  determined  is  as  to  whether  the  appellant  com- 
pany **is  and  has  been  engaged  principally  in  manufacturing,  trading, 
and  mercantile  pursuits."  The  burden  is  on  the  petitioner  in  a  pro- 
ceeding of  this  character  to  show  by  a  preponderance  of  evidence  that 
the  company  conducted  a  business  which  could  be  properly  termed 
"manufacturing,"  "trading"  or  "mercantile."  In  re  Taylor,  102  Fed. 
728,  42  C.  C.  A.  1;  Chicago  Co.  (D.  C.)  104  Fed.  67;  In  re  Quimby, 
126  Fed.  167,  61  C.  C.  A.  Ill;  Loveland,  Bankruptcy  (3d  Ed.)  276, 
277. 

The  referee,  in  his  report,  among  other  things,  made  the  following 
statement  as  to  the  facts  upon  which  he  based  his  report : 

"Several  witnesses  were  examined,  and,  exc^t  for  the  statement  that  the 
alleged  bankrupt,  In  the  course  of  Its  business,  occasionally  allowed  the  ma- 
chinery of  Its  establishment  to  be  used  for  cutting  out  plates  of  tin  roofing  for 
other  concerns,  there  was  no  evidence  of  any  kind  which  differentiated  this 
case  from  the  case  of  McNichol  Construction  Company,  decided  by  the  Judge 
of  this  court,  in  which  it  was  held  that  a  construction  company  was  not  a 
manufacturing  company  within  the  meaning  of  the  statute.  The  alleged  bank- 
rui)t  in  this  case  was  engaged  in  putting  on  roofing  and  installing  steam  heat 
In  buildings.  It  manufactured  nothing;  Its  duties  simply  being  to  go  on  the 
roof  of  the  house  and  cut  tin,  or  other  roof  covering,  to  suit  the  particular  job, 
and  to  complete  the  work  In  that  particular.  It  Is  true  that  it  kept  on  hand 
cornices  and  things  of  that  kind,  but  this  was  simply  In  order  to  enable  it  to 
carry  out  its  general  purpose,  and  not  for  the  purpose  of  sale  In  the  general 
course  of  trade." 

The  following  is  a  summary  of  the  evidence  taken  before  the  ref- 
eree : 

♦*The  record  shows:  That  prior  to  July  18,  1908,  F.  B.  Walker  conducted 
a  general  roofing  and  heating  business  in  the  city  of  Norfolk,  Va.  That  In 
conducting  said  business  he  operated  a  shop  or  plant  In  which  was  Installed 
certain  machinery.  That  he  carried  a  stock  of  materials  on  hand.  On  July 
18,  1908,  this  business  was  transferred  to  the  Walker  Roofing  &  Heating  Com- 
pany, Incorporated,  which  continued  the  business  until  August  6,  1908,  when 
It  executed  a  general  deed  of  assignment  to  J.  D.  Hank,  trustee.  A  petition 
In  bankruptcy  was  filed  about  August  29,  1908.  The  receiver  In  bankruptcy, 
John  W.  Oast,  Jr.,  testified  that  on  his  appointment  as  such  receiver  he  took 
charge  and  caused  a  careful  inventory  to  be  made.  This  Inventory  showed 
machinery  on  hand  of  about  $903,  stock  on  hand  of  about  $2,G00;  that  the 
machinery  consisted  of  two  cornice  brakes,  squaring  machine,  a  set  of  rollers, 
etc.,  used  for  the  purpose  of  making  cornice  work  from  galvanized  iron  in 
sheets,  cutting,  edging,  soldering,  and  rolling  tin  from  box  tin,  and  also  used 
for  the  purpose  of  making  furnace  casings,  heating  pipes,  gutters,  etc.,  and 
also  other  small  machinery  In  the  factory ;  that  In  stock  there  was  considerable 
box  tin  and  galvanized  iron  in  sheets ;  that  from  an  Inspection  of  the  books 
there  were  no  present  contracts  on  hand  suflident  to  use  this  material  in  stock  • 
that  the  only  merchandise  exchanged  since  the  transfer  to  the  company  was 
with  the  Columbia  Stove  Company  at  actual  cost.  Mr.  Odendthal  of  that 
company  testified  that  the  exchange  was  purely  for  accommodation,  and  the 
goods  were  billed  at  cost ;  that  the  books  showed  a  large  number  of  accounts 
with  various  concerns  and  people  in  this  city  for  merchandise,  and  no  labor 
was  charged.  One  of  these  accounts  was  examined,  and  it  showed  that  In  less 
than  one  year  merchandise  had  been  delivered  to  the  Bohn  Roofing  &  Cornice 
Company  engaged  In  similar  business,  to  an  amount  of  about  $900,  of  which 
amount  about  $34  was  returned  In  kind,  and  the  balance  paid  for  in  cash 
That  these  accounts  were,  however,  contracted  before  the  incorporation  of  the 
company  now  sought  to  be  adjudicated  bankrupt,  and  were  sold  altogether  at 
97  C.C.A.— 32 
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coRt.  F.  B.  Walker,  testifyliig  in  behalf  of  the  alleged  bankrapt,  stated  that 
their  principal  bosinefls  was  roofing  and  heating;  that  they  did  not  mano- 
facture  anything;  that  they  did  not  uae  tlie  machinery  to  manufacture  any- 
thing; that  the  company  had  not  bought  any  material,  except  for  particular 
contracts,  and  the  material  was  used,  or  to  be  used,  on  these  particular  con- 
tracts ;  that  the  company  purcliased  tin  in  rolls  as  well  as  in  boxes,  and  pur- 
chased some  castings  and  piping  already  made  up,  and  some  cornice  work 
made  up.  He  also  testified  that  the  company  had  bought  about  $2,000  of  box 
tin  and  galvanized  iron  in  sheets;  that  they  did  only  contracting  business, 
and,  in  explaining  the  accounts  referred  to  by  the  receiver,  stated  that  they 
exchanged  materials  with  other  dealers  when  in  need  of  a  particular  kind  of 
material,  and  that  same  would  be  returned  in  kind  and  vice  versa.  Geo.  B. 
Crow,  for  petitioners,  testified  that  he  was  in  a  similar  business,  and  was  ac- 
quainted with  the  alleged  bankrupt's  business;  that  the  cornice  brakes  re- 
ferred to  by  the  receiver  were  used  for  the  purpose  of  making  up  cornice  de- 
Kigns,  and  that  these  deaigns  were  made  up  from  sheets  of  galvanized  iron; 
that  the  designs  can  be  purchased  made  up,  but  there  is  a  saving  in  the  price 
of  more  flian  25  per  cent ;  that  box  tin  is  not  placed  on  a  roof  in  that  shape, 
but  tliat  it  is  cut,  squared,  edged,  soldered,  and  rolled;  that  it  can  be  pur- 
chased either  in  boxes  or  in  rolls,  but  that  the  price  of  box  tin  is  about  25 
l>er  cent  cheaper  than  rolled  tin." 

In  enacting  this  provision  of  the  bankruptcy  law  it  was  evidently 
the  purpose  of  Congress  to  exempt  construction  and  other  companies 
from  its  provisions  where  manufacturing  is  incident  to  the  principal 
business  in  which  they  are  engaged.  While  it  was  the  purpose  of  Con- 
gress to  subject  those  engaged  in  manufacuring,  trading,  and  mercan- 
tile pursuits  to  the  provisions  of  the  bankruptcy  act,  nevertheless  those 
who  framed  the  act  in  question  were  tmdoubtedly  cognizant  of  the 
fact  that  in  many  instances  manufacturing  is  a  part  of  and  an  incident 
to  the  main  business,  and  yet  in  such  cases  it  cannot  be  said  that  manu- 
facturing is  the  principal  business  in  which  such  companies  are  en- 
gaged. It  is  the  manifest  intention  of  the  act  to  reach  those  who  are 
engaged  in  manufacturing  as  a  business,  and  as  such  sell  their  wares 
on  the  market  and  do  those  things  that  are  usually  done  by  those  who 
not  only  manufacture  their  wares  and  goods  but  place  them  on  the 
market  for  sale  either  by  wholesale  or  retail. 

In  this  instance  there  is  a  lack  of  proof  to  show  that  the  appellant 
was  principally  engaged  in  manufacturing,  trading,  or  mercantile  busi- 
ness. This  court  in  the  case  of  Butt  v.  MacNichol  Construction  Com- 
pany, 140  Fed.  840,  72  C,  C.  A.  252,  held  that  a  construction  or  con- 
tracting company  did  not  come  within  the  term  ''manufacture."  That 
opinion  is  based  upon  the  principle  that,  even  though  such  companies 
may  make  things  for  use  in  their  construction  work  that  would  be 
'manufactured''  if  made  by  a  company  for  that  special  purpose,  yet 
the  making  of  such  things  by  a  construction  company  is  only  incident 
to  their  principal  business  and  constitutes  but  a  step  in  finishing  the 
final  product — such,  for  example,  as  a  house,  which,  when  completed, 
is  permanently  attached  to  the  soil  and  thereby  becomes  a  part  thereof, 
and  in  itself  is  not  to  be  classed  among  those  things  that  are  subject  to 
sale  or  exchange  as  incident  to  manufacturing,  trading,  or  mercantile 
business. 

See,  also,  Contractors'  Co.  v.  Hill  Co.,  148  Fed.  832,  78  C.  C.  A. 
522 ;  Hall  &  Kaul  Co.  v.  Friday,  158  Fed.  593,  87  C.  C.  A.  23;  Kings- 
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ton  Realty  Co.,  160  Fed.  445,  87  C.  C.  A.  406 ;  N.  Y.  Tunnel  Co.,  92 

C.  a  A.  202,  166  Fed.  284. 

One  of  the  best  means  of  ascertaining  the  character  of  the  business 

of  a  particular  company  is  by  an  examination  of  the  provisions  of  its 

charter  in  that  respect.    The  following,  contained  in  the  charter  of  the 

appellant  company,  is  an  explicit  statement  as  to  the  purposes  of  the 

company : 

"The  purposes  for  which  it  is  formed  are  to  roof  buildings  and  other  struc- 
tiires,  to  install  heating  apparatus  in  the  same;  and  contract  for  and  build 
houses  or  other  structures  and  engage  in  a  general  roofing,  heating,  and  con- 
struction business." 

While  it  has  been  held  that  the  charter  of  a  company  is  not  conclusive 
in  this  respect,  yet  this,  among  other  things,  is  evidence  which  should 
be  considered  in  determining  the  question  as  to  the  character  of  the 
business  in  which  this  company  was  engaged  at  the  time  the  petition 
was  filed  herein.  Not  only  does  the  charter  limit  the  extent  and  char- 
acter of  the  business  in  which  this  corporation  was  engaged,  but  it 
clearly  defines  the  same ;  and  this,  taken  in  connection  with  the  other 
evidence  before  the  referee,  shows  conclusively  that  this  company  did 
not  have  any  principal  business  not  contemplated  by  its  charter. 

Act  March  2,  1867,  c.  176,  14  Stat.  517,  was  much  broader  in  its 
scope  in  this  respect  than  the  present  law.  It  included  "all  moneyed 
business  or  commercial  corporations  and  joint  stock  companies/*  while 
section  4  of  the  present  act  includes  only  "corporations  engaged  prin- 
cipally in  manufacturing,  trading,  printing,  publishing,  or  mercantile 
pursuits."  That  the  modification  of  this  provision  of  the  act  of  1867 
in  this  respect  as  found  in  the  present  law  was  intended  to  inure  to  the 
benefit  of  the  debtor,  for  the  reasons  hereinbefore  stated  is  unquestion- 
ed. This  is  fully  borne  out  by  the  rule  announced  in  the  case  of  Phila- 
delphia &  Lewes  Trans.  Co.,  In  re  (D.  C.)  114  Fed.  403 ;  U.  S.  Hotel 
Co.,  In  re,  134  Fed.  225,  67  C.  C.  A.  153,  68  L.  R.  A.  588 ;  and  Mac- 
Nichol  Construction  Co.,  In  re,  140  Fed.  840,  72  C.  C.  A.  252. 

It  appears  from  the  evidence  that  this  company  within  less  than  a 
year  had  delivered  to  the  Bohn  Roofing  &  Cornice  Company  engaged 
in  a  similar  business,  merchandise  amounting  to  about  $900,  of  which 
amount  about  $34  was  returned  in  kind  and  the  balance  in  cash,  and 
this  fact  is  relied  upon  to  support  the  contention  that  this  company 
was  engaged  in  a  trading  and  mercantile  business.  However,  the  rec- 
ord shows  that  these  accounts  were  contracted  before  the  company 
now  sought  to  be  adjudged  a  bankrupt  was  incorporated  and  were  sold 
altogether  at  cost.  This  evidence,  therefore,  was  not  material  in  so  far 
as  tne  issue  involved  in  this  controversy  is  concerned,  and  does  not  in 
the  slightest  degree  tend  to  support  the  contention  that  the  business 
in  which  the  appellant  was  engaged  is  subject  to  the  provisions  of  the 
bankruptcy  law.  The  whole  course  of  business  carried  on  by  the  ap- 
pellant clearly  indicates  that  its  principal  business  was  that  of  roofing, 
heating,  and  construction;  and  that  the  articles  manufactured  and 
thus  kept  on  hand  were  merely  used  as  incidental  to  the  business  in 
which  the  alleged  bankrupt  was  engaged. 

We  have  carefully  considered  the  cases  relied  upon  by  the  appellee, 
and  are  of  the  opinion  that  they  are  not  applicable  to  the  case  at  bar. 
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For  the  reasons  hereinbefore  stated,  the  judgment  of  the  lower 
court  is  reversed,  and  the  case  is  remanded  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

Reversed. 


(173  Fed.  776.) 

WEIR  et  al.  v.  ROUNTILEaJ. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  28,  1900.) 

No.  8,086. 

1.  Commerce  (|  lO*)— Negligence  of  Gabbier— Liabilitt— Law  (Jovebnino. 

The  liability  of  a  railroad  company  for  an  injury  resulting  from  its 
negligence,  in  the  absence  of  any  controlling  federal  statute  relating  to 
interstate  commerce,  is  governed  by  the  law  of  the  state  where  the  in- 
jury occurred,  whether  statutory  or  the  common  law  as  construed  by  Its 
courts. 

lEd.  Note. — ^For  other  cases,  see  Commerce,  Cent.  Dig.  t  8;  Dea  Dig- 
8  lO.*] 

2.  Cabbiebs  (I  307*)— Liability  fob  Negligence— In jubt  to  E^xpbess  Messen- 

GEB— CONTBACTS  LIMITING  LlABILITT. 

Under  the  provisions  of  Gen.  St.  Kan.  1001,  ||  5857,  5858,  making  rail- 
road companies  liable  for  all  damages  to  persons  or  property  caused  by 
their  negligence,  and  for  injuries  to  employes  through  their  negligence  or 
that  of  other  employ^  which,  as  construed  by  the  Supreme  Court  of  the 
state,  render  void  any  contract  limiting  such  liability,  a  contract  between 
an  express  company  and  a  railroad  company  that  the  former  shall  in- 
demnify and  save  the  latter  harmless  against  any  liability  on  account  of 
the  injury  or  death  of  any  employ^  of  the  express  company  while  in  the 
cars  or  about  the  platforms  of  the  railroad  company,  whether  resulting 
from  its  negligence  or  otherwise,  and  a  second  contract  between  the  ex- 
press company  and  an  employ^  by  which  the  employ^  assumes  all  risks 
of  accidents  or  injuries  while  riding  on  the  cars  of  any  railroad,  and  ex- 
pressly ratifies  the  contract  between  the  express  company  and  railroad 
company,  and  agrees  to  save  the  express  company  harmless  from  any  lia- 
bility thereon,  wherever  such  contracts  were  made,  are  not  available  as 
a  defense  to  an  action  against  the  railroad  company  by  the  widow  of  the 
employ^  to  recover  damages  for  his  death,  occurring  in  Kansas  through 
the  alleged  negligence  of  the  railroad  company. 

[Ed.  Note. — ^For  other  cases,  see  CJarrlers,  Cent  Dig.  t  1252;  Dec  Dig. 
§307.* 

Limitations  of  liability  for  personal  Injuries  to  passengers,  see  note  to 
Clark  V.  Greer,  32  C.  C.  A.  801.] 

Appeal  from  the  Circuit. Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 

Suit  in  equity  by  Levi  C.  Weir,  W.  H.  Damsel,  and  Charles  Steele, 
president  and  trustees  of  the  Adams  Express  Company,  against  Amy 
J.  Rountree.  Decree  for  defendant,  and  complainants  appeal.  Af- 
firmed. 

E.  L.  Scarritt  (William  C.  Scarritt  and  Elliott  H.  Jones,  on  the  brief), 
for  appellants. 

Eugene  F.  Ware  (Biddle  &  Lardner,  Edwin  Frieze,  and  Ware,  Nel- 
son &  Ware,  on  the  brief),  for  appellee. 
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Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WM.  H.  MUNGER,  District  Judge. 

WM.  H.  MUNGER,  District  Judge.  In  this  case  complainants,  as 
president  and  trustees  of  the  Adams  Express  Company,  filed  their  bill 
in  the  Circuit  Court  against  Amy  J.  Rountree,  alleging  that  the  Adams 
Express  Company  entered  into  a  contract  with  the  St.  Louis  &  San 
Francisco  Railroad  Company,  whereby  the  railroad  company  engaged 
to  transport  express  matter  for  the  Adams  Express  Company  over  its 
line  of  road,  and  the  employes  having  charge  of  the  express  matter 
should  be  transported  over  die  road,  for  a  consideration  named,  and 
it  was  a  part  of  the  contract  between  the  said  express  company  and  the 
railroad  ocwnpany  that  the — 

"said  express  compcmy  should  indemnify  and  save  harmless  the  said  railroad 
company  from  all  claims,  d^nands,  damages,  actions,  costs,  and  charges  to 
which  the  said  railroad  company  may  be  subject,  or  which  it  may  be  re- 
quired to  pay  by  reason  of  any  injury  or  loss  of  life  suffered  or  sustained  by 
any  agent  or  employ^  of  the  said  express  company  while  in,  upon,  or  about 
any  of  the  cars  or  station  platforms  of  the  said  railroad  company,  whether 
such  injuries  or  loss  of  life  arise  from  the  negligence  of  the  employ^  of  the 
said  railroad  company  or  otherwise.** 

The  bill  further  alleged  that  in  January,  1904 — 

"one  H.  R.  Rountree  entered  into  an  agreement  in  writing  with  the  said  ex- 
press company  at  the  dty  of  Omaha,  in  the  state  of  Nebraska,  for  his  em- 
ployment with  it  as  an  express  messenger,  whereby  the  said  Rountree  did 
express  and  agree  that,  whereas,  the  duties  of  said  employment  may  require 
that  he  should  be  in,  upon,  or  about,  or  travel  on,  the  cars  and  conveyances  6f 
certain  railroad  companies  and  that  the  said  railroad  companies  require  of 
the  said  express  company  as  a  condition  of  their  permitting  said  Rountree 
to  be  in,  upon,  or  al)out,  or  travel  on,  their  cars  in  the  performance  of  said 
duties,  that  they  should  be  indemnified  by  said  express  company  against  and 
released  from  all  liability  for  and  in  respect  of  any  damage  or  injury  which 
might  be  sustained  by  the  said  Rountree,  or  for  his  death,  in  the  course  of 
such  employment,  whether  same  be  occasioned  by  the  negligence  of  said  rail- 
road companies  or  otherwise,  in  consideration  of  the  premises  and  of  his  em- 
ployment as  aforesaid  at  a  stipulated  rate  of  compensation  he,  the  said 
Rountree,  did  assume  all  risks  of  accidents  and  injuries  which  he  might 
meet  with  or  sustain  in  the  course  of  his  employment,  whether  occasioned  or 
resulting  by  or  from  the  gross  or  other  negligence  of  any  corporation  engaged 
in  operating  any  railroad,  or  of  any  employ^  of  any  such  corporation,  or  other- 
wise, and  whether  resulting  in  his  death  or  otherwise,  and  did  thereby  ex- 
pressly agree  to  indemnify  and  save  harmless  the  said  express  company  of 
and  from  any  and  all  claims  which  might  be  made  against  it  at  any  time  by 
any  corporation  under  any  agreement  which  the  said  express  company  had 
theretofore  made  or  might  thereafter  make,  arising  out  of  any  claim  or  re- 
covery by  him,  the  said  Rountree,  on  his  part,  or  by  or  on  the  part  of  his  rep- 
resentatives, or  any  damages  sustained  by  him  or  them  by  reason  of  any  in- 
jury to  him  or  by  reason  of  his  death,  whether  such  injury  or  death  resulted 
from  the  gross  negligence  of  any  such  railroad  corporation  or  any  employ 6 
of  any  such  corporation  or  otherwise,  ♦  ♦  ♦  and  he  did  thereby  expressly 
ratify  all  agreements  theretofore  made  by  the  said  express  company  with  any 
corporation  owning  any  railroad,  and  especially  the  said  contract  hereint)efore 
mentioned  between  the  said  express  company  and  the  said  St.  Louis  &  San 
Francisco  Railroad  Company,  relative  to  the  ultimate  liability  of  the  said 
express  company  to  save  said  railroad  company  harmless  from  damages  oc- 
casioned to  the  said  Rountree  through  the  negligence  of  the  said  railroad 
company  or  Its  employes,  and  he,  the  said  Rountree,  did  expressly  agree  to 
be  bound  by  said  agreement  as  fully  as  if  he  were  a  party  thereto." 
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The  bill  further  alleges  that  while  he  was  upon  the  St.  Louis  &  San 
iFrancisco  Railroad,  in  charge  of  certain  express  matter  being  carried 
and  conveyed  upon  the  line  of  said  road,  and  while  the  said  train  was 
near  the  city  of  Columbus,  in  the  state  of  Kansas,  on  or  about  Febru- 
ary 14,  1906,  said  train  and  the  car  in  which  the  said  Rountree  was 
being  carried  and  conveyed  as  aforesaid  was  wrecked,  and  thereby  the 
said  Rountree  was  so  injured  that  his  death  resulted  therefrom  a  short 
time  thereafter.  The  bill  further  alleges  that  the  defendant  Amy  J. 
Rountree,  widow  of  said  H.  R.  Rountree,  deceased,  has  commenced  an 
action  in  the  district  court  of  Cherokee  coimty,  Kan.,  against  said  St, 
Louis  &  San  Francisco  Railroad  Company,  to  recover  the  sum  of 
$10,000  as  her  damages  alleged  to  be  sustained  by  reason  of  the  death 
of  said  H.  R.  Rountree,  caused  by  the  negl^ence  of  said  raikoad 
company  and  its  employes,  etc.  The  bill  further  alleges  that  the  rail- 
road company,  in  its  answer  in  said  action,  set  forth  the  contract  refer- 
red to  between  the  said  railroad  company  and  the  said  express  com- 
Sany,  and  the  contract  between  the  express  company  and  said  H.  R. 
Lountree,  but  that  the  district  court  of  Cherokee  county,  Kan.,  has 
sustained  a  demurrer  to  said  answer,  holding  that  such  contracts  were 
void  and  did  not  constitute  a  defense  to  said  action. 

Complainants  in  their  bill  pray  that  the  court  order  and  decree 
that  the  defendant  Amy  J.  Rountree  execute  and  deliver  to  the  said 
St.  Louis  &  San  Francisco  Railroad  Company  a  good  and  sufficient 
release,  under  hand  and  seal,  of  all  claims,  demands,  and  causes  of 
action  arising  out  of  the  injury  or  death  of  the  said  H.  R.  Rountree, 
hereinbefore  referred  to,  or  connected  with  or  resulting  therefom,  to 
be  of  the  same  force  and  effect  as  though  the  same  had  been  executed 
by  the  said  H.  R.  Rountree  under  his  hand  and  seal  during  his  lifetime, 
and  that  a  writ  of  injunction  issue,  commanding  the  said  Amy  J. 
Rountree,  her  agents  and  attorneys,  and  all  persons  claiming  to  act 
under  her  authority,  direction,  or  control,  to  absolutely  desist  and  re- 
frain from  prosecuting  her  said  claim  against  the  St.  Louis  &  San 
Francisco  Railroad  Company  in  the  district  court  of  Cherokee  county, 
Kan. 

To  the  bill  thus  filed  by  complainants  the  defendant  answered,  in 
which  she  admitted  the  contract  between  the  express  company  and 
the  railroad  company  and  the  contract  between  the  express  company 
and  said  H.  R.  Rountree,  exactly  as  stated  in  the  bill  of  complaint. 
Other  allegations  as  to  jurisdiction,  etc.,  were  admitted.  The  answer 
contained  the  following  allegation : 

"The  defendant  says  that  part  of  the  services  of  the  said  H.  R.  Rountree, 
besides  those  of  express  messenger,  as  stated  in  complainant's  bill,  were  the 
duties  of  baggage  master  of  the  train  on  which  he  was  employed ;  that  the  ex- 
press company  property  was  carried  in  the  baggage  car,  and  that  he  not  onlj 
had  charge  of  the  express  matter,  but  also  of  all  of  the  baggage  on  the  train, 
consisting  of  the  trunlis  and  property  of  the  passengers,  carried  In  the  said 
baggage  car;  and  that  It  was  part  of  his  duty  and  employment  to  care  for 
and  handle  said  baggage.  Wherefore  defendant  alleges  that  he  was  an  em- 
ploy^ of  the  railroad  company,  as  such  baggage  master,  which  was  a  duty  and 
service  separate  from  the  express  business,  and  no  part  thereof.  The  defend-* 
^t  says  that  the  said  Rountree  was  killed  by,  through,  apd  on  account  of  the 
gross  negligence  of  the  said  railroad  company  while  he  was  in  its  employ  as 
baggage  master  as  aforesaid.    Suit  was  brought  on  October  5,  1906t  «i;ainst 
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said  railroad  company  In  the  said  district  court  of  Cherokee  county,  Kan.,  a 
court  of  general  Jurisdiction,  by  this  defendant,  setting  forth  that  the  death  of 
the  said  Rotintree  was  caused  by  the  gross  negligence  of  the  said  railroad 
company  in  the  operation  of  Its  trains,  and  took  place  while  he  was  In  the  ex- 
press and  baggage  car  of  the  railroad  company.  In  charge  of  tiie  express  mat- 
ter and  of  the  baggage  of  the  said  train,  and  In  the  employ  of  the  said  ex- 
press con[4)any  and  In  the  employ  of  the  said  railroad  company  as  baggage 
master  as  aforesaid  In  the  said  car/' 

Other  allegations  were  contained  in  the  answer,  which  are  unneces- 
sary to  be  considered  here. 

Complainant  did  not  file  a  replication  to  said  answer,  but,  on  the 
7th  day  of  May,  1909,  filed  a  motion  as  follows  (after  entitling  the 
case) : 

"Now  come  the  plalntiflTs  in  the  above-entitled  cause  and  respectfully  move 
the  court  to  enter  a  decree  In  this  cause  In  their  favor,  conformable  to  the 
prayer  of  the  bill  of  complaint,  upon  the  allegations  of  the  said  bill  of  com- 
plaint and  of  the  admissions  and  statements  of  fact  contained  in  the  answer 
of  the  defendant,  for  the  reason  that  upon  the  facts  so  established  the  plain- 
tiffs are  entitled  to  the  relief  prayed  for/'- 

Hearing  was  had  on  the  8th  day  of  May,  and  a  decree  entered  that 
plaintiffs  were  not  entitled  to  the  relief  prayed  for,  from  which  decree 
the  plaintiffs  have  taken  this  appeal. 

One  reason  why  plaintiff  is  not  entitled  to  the  relief  asked  is  that  the 
injury  and  death  occurred  in  the  state  of  Kansas,  and  the  rights  of 
the  widow  are  to  be  measured  according  to  the  laws  of  that  state.  We 
need  hot  stop  to  inquire  whether  or  not  the  contract  in  question  was 
valid  according  to  the  laws  of  Nebraska,  where  executed,  as  the  widow 
is  not  basing  her  action  upon  such  contract,  but  upon  the  statute  law 
of  Kansas.  Whether  such  contract  is  available  as  a  defense  to  her 
action  we  think  determinable  according  to  the  laws  of  Kansas, 

Penn.  R.  R.  Co.  v.  Hughes,  191  U  S.  477,  24  Sup.  Ct.  132,  48  L. 
Ed.  268,  was  a  case  in  which  the  plaintiff  shipped  a  horse  from  Albany, 
in  the  state  of  New  York,  to  Cynwyg,  in  the  state  of  Pennsylvania. 
The  bill  of  lading  contained  a  clause  limiting  the  carrier's  liability  to  a 
stipulated  value  in  consideration  of  the  rate  paid,  the  shipper  having 
been  offered  a  bill  of  lading  without  such  limitation  on  payment  of  a 
higher  rate,  but  he  signed  a  memorandum  accepting  the  contract  at 
the  lower  rate.  The  horse  was  injured  in  the  state  of  Pennsylvania 
by  reason  of  the  negligence  of  the  carrier.  The  owner  brought  suit 
in  the  state  of  Pennsylvania,  and  the  common  law,  as  administered  in 
Pennsylvania,  held  that  such  limitations  in  the  contract  were  invalid. 
In  the  state  of  New  York,  where  the  bill  of  lading  was  issued,  such 
limitation  was  valid.  The  Supreme  Court  held  that  the  question  was  a 
local  one,  to  be  administered  according  to  the  law  of  the  state  where 
the  injury  occurred,  and,  in  the  absence  of  a  statute,  prohibiting  lim- 
itations of  that  character  in  the  contract,  it  was  to  be  governed  by  the 
common  law,  as  construed  by  the  courts  of  that  state.  It  was  further 
held  that,  as  Congress  had  not,  in  the  exercise  of  its  power  over  the 
interstate  commerce,  legislated  with  respect  to  such  contracts,  that  it 
was  open  to  the  states  to  determine  the  validity  of  such  a  contract.  The 
court  cited  the  case  of  Chicago,  Milwaukee,  etc.,  R.  R.  Co.  v.  Solan, 
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169  U.  S.  133,  18  Sup.  Ct.  289,  43  L.  Ed.  688,  and  quoted  tlierefrom 
the  following: 

"A  carrier  eserctslDK  hia  calling  wltbln  a  particular  state,  elUtongb  eDg^ed 
In  business  of  Interstate  commerce  Is  answerable  according  to  tbe  law  of  the 
state  for  acts  of  nonfeasance  or  of  mlBfeBsnnce  committed  within  Its  limits. 
*  •  •  The  rule  prescribed  for  the  construction  of  railroads,  and  for  their 
management  and  operation,  deslfnied  to  protect  persons  and  property  otber- 
ivise  endangered  by  tbetr  use,  are  Btrlctly  within  tbe  scope  of  tbe  local  Ian." 

The  court  then  said: 

"We  can  see  no  difference  In  the  appllcHtton  of  tbe  principle  baaed  upon  tbe 
manner  la  wblcb  tbe  state  requires  this  degree  of  care  and  responsibility 
whether  enacted  Into  a  statute  or  resulting  from  tbe  rules  of  law  enforced  In 
tbe  state  courts.  The  state  has  the  right  to  promote  the  welfare  and  safety  of 
those  within  its  Jurisdiction  by  requiring  common  carriers  to  be  responsible 
to  the  full  measure  of  the  loss  resulting  from  tbeir  negligence,  a  coHtracI  to 
the  conlrarv  tutticitkgtanding."    (Italics  our  own.) 

Martirt  v.  Pittsburg  &  Lake  Erie  Ry.  Co.,  203  U.  S.  284,  27  Sup.  Ct. 

100,  51  L.  Ed.  184,  was  a  case  in  which  a  postal  clerk  was  injured  by 

it  of  a  train  in  Pennsylvania.    The  statute  in 

sustain  personal  Injury  or  loss  of  life  while  law- 
on  or  about  the  roads,  works,  depots,  and  premises 

in  or  about  any  train  or  car  therein  or  thereon, 
rson  IB  not  an  «nploy^,  tbe  rigbt  of  action  and  re- 
ilnst  tbe  company  shall  be  sncb  only  as  would  exist 
ploy6,  provided  that  this  section  shall  not  apply  to 

It  was  held  that  it  was  a  local  question,  for  the  state  to  determine, 
whether  or  not  the  postal  clerk  was  a  passenger,  and  as  to  the  validity 
of  a  statute  of  that  character. 

Sections  5857  and  5858,  Gen.  St.  Kan.  1901,  are  as  follows: 

"Sec.  6857.  That  railroads  In  this  state  shall  be  liable  for  all  damages  done 
to  persona  and  property,  when  done  In  conse<]uence  of  any  neglect  on  tbe  part 
of  tbe  railroad  companies. 

"Sec  5858.  Every  railroad  company  organized  or  doing  business  In  this 
Eitate  shall  be  liable  for  all  ilamages  done  to  any  employ^  of  such  company  in 
consequence  of  any  negligence  of  Its  agents,  or  by  any  mlsmaniigement  of  Its 
engineers  or  other  employes  to  any  person  sustaining  such  damage." 

The  Supreme  Court  of  that  state,  construing  these  sections,  have 
held  that  a  railroad  company  could  not  contract  in  advance  for  the 
waiver  and  release  of  the  statutory  liability  imposed  upon  every  rail- 
road company  organized  or  doing  business  in  that  state,  and  that  a 
contract  in  contravention  of  this  statute  was  void.  Kansas  Pac.  Ry. 
Co.  V.  Peavey,  29  Kan.  169,  44  Am.  Rep.  630;  Chicago,  Rock  Island 
&  Pac.  Ry.  Co.  v.  Martin,  59  Kan.  437,  53  Pac.  461.  In  the  latter 
case  it  was  said : 

"It  is  an  action  instituted  by  his  widow,  as  administratrix,  under  section 
418,  Gen.  St  1897,  for  tbe  benefit  of  herself  and  tbe  children  of  tbe  deceased. 
It  Is  to  recover  their  damages  resulting  from  tha  death  of  the  husband  and 
fattier.  It  is  to  recover  for  tbe  lujury  to  them,  rather  than  to  the  deceased. 
Against  their  rights  the  deceased  had  no  authority  to  contract  The  cause  of 
action  for  which  the  plaintiff  sues  never  accrued  to  him.    It  could  only  accrue 
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as  a  result  of  his  death.    His  stipulation,  even  if  bindlDg  on  himself,  Is  no 
defense  against  the  statutory  right  of  the  plaintiff." 

Again,  it  is  apparent  from  the  facts  that  it  was  not  contemplated 
that  the  contract  of  employment  between  Rountree  and  the  express 
company  should  be  wholly  performed  within  the  state  of  Nebraska, 
where  the  contract  of  employment, was  entered  into,  but  that  the  serv- 
ice to  be  rendered  was  to  be  in  different  states.  For  that  reason  we 
think  the  law  of  the  place  of  performance,  and  where  the  cause  of 
action  accrues,  should  govern.  Stone  v.  U.  P.  R.  R.  Co.,  32  Utah,  185, 
89  Pac.  715.  To  illustrate:  Suppose  a  railroad  company  operating  a 
line  of  road  in  two  or  more  states  should  employ  A.  to  render  service 
for  it  as  a  brakeman,  the  contract  of  employment  being  made  in  a 
state  in  which  A.  could  recover  from  the  railroad  ccnnpany  for  an 
injury  caused  by  the  negligence  of  a  fellow  servant,  and  he  should  sus- 
tain an  injury  in  a  state  in  which  recovery  could  not  be  had  because  of 
the  negligence  of  a  fellow  servant.  We  do  not  think  that  it  could  be 
successfully  contended  in  such  case  that,  because  the  contract  was  made 
in  the  state  in  which  the  recovery  could  be  had,  it  would  operate  to  give 
him  a  cause  of  action  in  the  state  where  the  injury  took  place,  contrary 
to  the  laws  of  such  state;  and  the  converse  of  the  rule  must  also  be 
true. 

For  the  foregoing  reasons,  plaintiff  is  not  entitled  to  the  relief 
prayed,  and  the  decree  is  affirmed. 
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BALDI  V.  CEDAR  HILL  COAL  &  COKE  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  28,  1909.) 

No.  2,934. 

1.  Master  and  Servant  (8  118*)— Operation  of  Mines— Statutory  Provi- 

sions—**Travelino  Way." 

The  place  in  which  plaintiff  and  another  were  working  in  a  coal  mine 
when  plaintiff  was  injured  by  falling  rock,  while  designed  for  a  passage- 
way when  completed,  but  which  was  then  completed  only  a  part  of  the 
way,  Jheld  not  to  have  been  a  "traveling  way,"  within  the  meaning  of  the 
Colorado  statute  requiring  mining  companies  to  timber  traveling  ways, 
but  in  the  nature  of  a  room,  for  which  the  company  was  required  to  fur- 
nish the  timbers,  to  be  placed  by  the  workmen. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  g  118.*] 

2.  Appeal  and  Error  (§  1048*)— Review— Discretion  op  Court— Permittino 

Leading  Questions  to  Witness. 

Permitting  leading  and  suggestive  questions  to  a  witness,  over  objec- 
tion, may  constitute  reversible  error,  where  the  answers  elicited  are  the 
only  basis  in  the  evidence  for  an  instruction  given  on  a  material  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent.  Dig.  |  4141 ; 
Dec.  Dig.  S  1048.*] 

8.  Master  and  Servant  (g  235*)— Master's  Liability  fob  Injury  to  Serv- 
ant—Places TO  Work— Care  Required  op  Servant. 

When  It  is  the  duty  of  a  master  to  exercise  ordinary  care  to  furnish  a 
reasonably  safe  place  for  an  employ^  to  work,  the  employ^  has  the  right  to 
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assume  that  such  duty  bas  been  perfonned,  and  is  not  required  to  exercise 
care  to  discover  unknown  dangers,  wliich  are  not  plainly  obsenrable. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  710- 
722 ;  Dec.  Dig.  |  235.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Action  by  Dominick  Baldi  against  the  Cedar  Hill  Coal  &  Cbke  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  brings  error.    Reversed. 

L.  J.  Stark  and  George  S.  Redd  (George  Stidger,  on  the  brief),  for 
plaintiff  in  error. 

Julian  G.  Dickinson,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WM.  H.  MUNGER,  District  Judge. 

* 

WM.  H.  MUNGER,  District  Judge.  In  this  case  the  plaintiff  and 
one  Artizoni  were  engaged  in  removing  coal,  dirt,  and  rock  through 
a  place  which,  when  completed,  was  to  be  used  as  a  passageway  or 
entry.  They  were  to  receive  50  cents  per  ton  for  the  coal  removed,  50 
cents  per  car  for  the  rock,  and  $1.50  per  lineal  yard  for  the  work 
done.  The  entryway  or  room  had  been  constructed  to  such  an  extent 
that  the  face  of  the  room  was  in  the  neighborhood  of  38  feet  from 
the  entrance.  On  or  about  July  17,  1907,  while  the  plaintiff  and  Arti- 
zoni were  working  this  place,  a  piece  of  rock  fell  from  the  roof,  strik- 
ing plaintiff  on  the  foot,  injuring  it  to  such  an  extent  that  his  foot  was 
amputated  a  short  distance  above  the  ankle.  This  action  was  brought 
by  plaintiff,  and  the  negligence  alleged  upon  the  part  of  defendant  was 
that  it  negligently  and  willfully  failed  to  furnish  timbers  for  the  pur- 
pose of  propping  the  roof  of  the  mine,  and  negligently  and  willfully 
failed  to  place  timbers  in  the  working  place  of  said  mine ;  the  theor^*^ 
of  the  plaintiff  being  that  this  was  an  entryway,  which  it  was  the  duty 
of  the  defendant,  under  the  statute  of  Colorado,  to  timber  and  keep  a 
careful  watch  over,  to  see  that  all  loose  coal,  slate,  and  rock  overhead 
was  carefully  secured  against  falling.  The  provision  of  the  statute  of 
Colorado  claimed  to  be  applicable  is  found  in  Sess.  Laws  1885,  p.  138, 
and  is  as  follows : 

"Sec.  4.  The  owner  or  agent  of  every  coal  mine  shall  employ  a  practical 
and  competent  inside  overseer,  to  be  called  a  'mining  boss,'  who  shall  keep  a 
careful  watch  over  the  ventilating  apparatus,  and  the  airways,  traveling  ways, 
pumps,  tlml)ers,  and  drainage ;  also,  shall  see  that,  as  the  miners  advance  their 
excavations,  all  loose  coal,  slate  and  rock  overhead  are  carefully  secured 
against  falling  in  or  upon  the  traveling  ways,  and  that  sufficient  timber,  6f 
suitable  length  and  sizes,  is  furnished  for  the  places  where  they  are  to  be 
used,  and  placed  in  the  working  places  of  the  mines.** 

Under  the  facts  in  this  case,  we  do  not  think  the  place  where  they 
were  working  was  a  traveling  way  at  the  time  of  the  injury.  The 
fact  that  it  was  contemplated  to  be  a  traveling  way,  and  the  excava- 
tion was  being  made  for  that  purpose,  did  not  constitute  a  traveling 
way  until  its  completion.  It  was  the  same  as  what  has  been  designated 
as  a  "room,"  in  which  coal  is  mined,  and  under  the  statute  it  was  the 
duty  of  the  defendant  to  furnish  to  plaintiff  and  his  companion,  Arti- 


BALDI  v.   CEDAR  HILL  COAL  A   COKE  CO.  507 

zoni,  the  timbers  necessary  for  protecting  the  roof  of  the  eiccavation 
from  falling  as  the  work  progressed.  But  it  was  not  the  duty  of  the 
defendant  to  place  the  timbers.  This  was  the  duty  of  the  plaintiff  and 
Artizoni.  But  it  was  the  duty  of  the  defendant  to  furnish  the  neces- 
sary timbers  in  the  room.  Whether  or  not  the  necessary  timbers  ^yere 
furnished,  or  timbers  furnished  as  requested  and  called  for  by  Arti- 
zoni and  plaintiff,  the  evidence  is  conflicting  and  unsatisfactory.  The 
evidence  in  this  respect,  however,  was  sufficient  to  go  to  the  jury. 

Error  is  assigned  based  upon  the  overruling  of  objections  to  ques- 
tions asked  a  witness  for  defendant,  which  questions  and  answers 
thereto,  were  as  follows : 

"Q.  These  men  were  to  look  after  tbelr  own  working  place,  were  they,  to 
see  if  It  were  safe?  A.  Yea.  Q.  These  men  were  under  contract  to  drive  this 
entry,  so  that  it  would  be  a  permanent  place  for  pulling  through  or  hauling 
coal  on  cars?    A.  Correct." 

These  questions  were  each  objected  to  as  bein^  leading  and  sug- 
gestive. The  objections  were  well  taken.  The  witness  had  been  in- 
terrogated as  to  the  duties  of  plaintiff  and  Artizoni,  the  arrangement 
under  which  they  were  doing  their  work,  and,  while  the  witness  had 
previously  answered  without  objection  that  the  work  for  which  they 
were  employed  was  customary  work  mining  coal,  taking  the  respon- 
sibility of  all  other  things,  digging  coal  and  taking  care  of  the  place, 
these  questions  objected  to  were  suggestive  of  the  fact,  that  had  not 
been  answered,  that  they  were  to  see  that  the  working  place  was  safe, 
and  that  they  were  under  contract  to  complete  this  entry  way  as  a  per- 
manent place  for  pulling  through  and  hauling  cars  of  coal.  The  vital 
importance  of  the  evidence  elicited  by  these  questions  is  fully  under- 
stood, when  we  consider  the  following  portion  of  the  instructions  of 
the  court  to  the  jury,  which  was  duly  excepted  to: 

*'It  will  be  necessary,  in  the  consideration  of  the  evidence,  for  you  to  first 
determine  whether  or  not  the  plaintiff  and  Artizoni  were  to  drive  this  entry 
and  turn  it  over  to  the  company  as  a  completed  entry.  If  you  find  that  to 
be  the  fact,  then  the  plaintiflf  cannot  recover  under  any  condition  or  any  cir- 
cumstances that  you  might  arrive  at,  because  In  that  event  It  was  incumbent 
upon  plaintiff  and  his  associate  to  ke^  the  way  in  a  safe  condition  until  com- 
pleted, and  under  such  conditions  the  company  would  have  nothing  to  do  with 
it  untn  completed." 

There  was  no  other  evidence,  excepting  the  answers  to  these  ques- 
tions, objected  to  as  leading  and  suggestive,  from  which  the  jury  would 
be  authorized  to  find  that  the  plaintiff  and  Artizoni  were  working  un- 
der a  contract  by  which  this  entry  was  to  be  completed  and  turned  over 
to  the  defendant  as  a  completed  entry.  They  were  working,  so  far  as 
the  other  evidence  indicates,  as  the  ordinary  miner  usually  works,  and 
under  no  special  contract.  The  defendant,  it  is  true,  contemplated 
that,  after  their  work  had  reached  a  given  point,  and  connected  with 
another  entryway,  this  place  in  which  they  were  working  should  be 
used  thereafter  as  an  entrance.  Leading  and  suggestive  questions  and 
answers  thereto  are  not  always  prejudicial;  but,  in  view  of  the  in- 
struction thus  given,  and  the  fact  that  the  answers  to  the  questions  ob- 
jected to  were  the  only  evidence  upon  which  the  instruction  could  be 
fairly  based,  it  is  apparent  that  it  was  prejudicial  error,  for  which  a 
new  trial  must  be  granted. 
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A  further  portion  of  the  charge  excepted  to  was  in  the  following' 
language : 

"Now,  even  though  you  ml^ht  find  that  the  defendant  Is  gnUty  of  negligence 
as  charged,  yet  if  you  further  find  and  believe  from  the  evidence  that  the 
plaintiff  knew  of  this  dangerous  place  In  the  roof,  or  by  exercise  of  reasonable 
care  on  his  part  for  his  safety  he  could  have  found  out  and  avoided  it  then 
he  cannot  recover,  because  in  that  event  he  would  be  guilty  of  contributory 
negligence,  would  have  assumed  the  risk,  and  his  recovery  is  barred." 

This  portion  of  the  charge  was  only  applicable  upon  the  theory  that 
it  was  defendant's  duty  to  provide  a  safe  place  for  plaintiff  to  perform 
his  work,  and  its  statement  of  the  law  relative  to  assumed  risk  was  er- 
roneous in  this :  That  it  placed  upon  the  plaintiff  the  exercise  of  care 
to  find  out  whether  or  not  the  condition  of  the  roof  was  dangerous. 
When  it  is  the  duty  of  the  master  to  exercise  ordinary  care  to  furnish 
a  reasonably  safe  place  for  the  employe,  such  employe  only  assumes 
the  risk  of  those  dangers  which  are  known  to  him  or  which  are  plainly 
observable.  He  has  a  right  to  assume  that  the  master  has  performed 
his  duty,  and  it  is  not  incumbent  upon  the  employe  to  exercise  care  to 
discover  unknown  dangers  which  are  not  plainly  observable.  Choctaw, 
Okla.  &  Gulf  R.  R.  v.  McDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L. 
Ed.  96. 

The  judgment  is  reversed,  and  a  new  trial  granted. 
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MAINE  &  N.  H.  GRANITE  CORP.  v.  HACHEY. 

(Circuit  Court  of  Appeals,  First  Circuit    November  11,  1909.) 

No.  812. 

Master  and  Servant  (|  190*)— Master's  Liability  fob  Injury  to  Servant- 
Negligence  OP  **Fellow  Servant." 

Plaintiff  was  employed  by  defendant  at  its  stone  quarry,  and  engaged  In 
breaking  waste  rock,  working  beside  a  large  pile,  on  wbich  tbe  rock  were 
dropped  from  time  to  time  by  a  derrick.  The  derrick  was  in  charge  of 
a  boss  derrlckman,  whose  duty  it  was,  under  instructions  from  defendant, 
to  oi^erate  the  same,  and  also  to  give  warning  to  plaintiff  and  other  work- 
men when  rock  were  about  to  be  deposited  on  the  pile.  On  one  occasion 
he  neglected  to  give  such  warning,  and  a  rock  slid  down  the  pUe  and  in- 
jured plaintiff.  Heldj  that  the  giving  of  such  warning  signals  was  a 
part  of  the  work  of  operation,  in  which  the  boss  derrlckman  acted  as  a 
"fellow  servant"  of  plaintiff,  and  not  as  representative  of  the  master  in 
the  performance  of  a  nondelegable  duty  to  provide  a  safe  place  to  work, 
and  that  his  negligence  gave  plaintiff  no  right  of  recovery  against  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  g  471; 
Bee.  Dig.  §  190.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  271^2730 ;  vol. 
8,  p.  7662.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

Action  by  Joseph  Hachey  against  the  Maine  &  New  Hampshire 
Granite  Corporation.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 
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Frank  S.  Streeter  and  Fred  C.  Demond  (Stre^ter  &  HolUs,  on 
the  brief),  for  plaintiff  in  error. 

Bernard  Jacobs  (Drew,  Jordan,  Shurtleff  &  Morris,  on  the  brief)^ 
for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

BROWN,  District  Judge.  This  is  a  writ  of  error  for  review  of 
the  rulings  of  the  Circuit  Court  in  an  action  for  negligence.  Upon 
the  conclusion  of  the  plaintiff's  testimony  the  Granite  Corporation 
moved  for  the  direction  of  a  verdict  in  its  favor,  and  upon  a  denial 
of  this  motion  duly  excepted.  Its  exception  raises  the  question  wheth- 
•er,  upon  the  facts,  the  negligence  which  resulted  in  personal  injuries 
was  that  of  a  fellow  servant  or  of  the  master,  the  Granite  Corporation. 

Hachey  was  employed  by  the  Granite  Corporation  in  its  quarry  at 
Redstone,  N.  H.  He  was  engaged  in  breaking  up  waste  rock,  or 
*'grout,"  beside  a  large  pile  of  g^out  about  30  feet  in  height.  Pieces 
of  waste  rock  were  deposited  upon  this  grout  pile  from  time  to  time 
by  a  derrick.  The  danger  from  falling  stones  was  such  as  to  require 
that  the  men  working  at  or  near  the  grout  pile  should  receive  a  warn- 
ing whenever  rock  was  to  be  dropped  from  the  derrick  upon  the 
slanting  grout  pile. 

The  derrick  was  operated  by  machinery,  and  was  in  charge  of  a 
boss  derrickman,  whose  duty  it  was  to  see  that  the  stones  were  properly 
raised,  swung,  and  deposited  upon  the  grout  pile,  to  give  proper  sig- 
nals to  the  engineer,  and  also  to  give  warning  to  the  workmen  in  the 
vicinity  of  the  grout  pile  in  time  to  enable  them  to  go  to  a  place  of 
safety  while  stones  were  dropped  upon  the  pile.  The  boss  derrickman 
usually  had  one  or  two  men  under  him  as  helpers. 

It  is  agreed  that  it  was  the  duty  of  the  boss  derrickman  to  give  timely 
warnings,  either  personally  or  by  sending  one  of  his  helpers  to  do  it. 
The  warning  was  given  by  shouting,  or  at  times  by  rolling  a  small 
stone  near  the  men  at  the  foot  of  the  pile.  The  men  working  at  or 
near  the  grout  pile  were  accustomed  to  rely  upon  receiving  a  signal 
before  the  dumping  of  rock.  The  pile  of  grout  obstructed  the  view 
of  the  derrick,  and  the  attention  of  the  men  at  work  breaking  up  rock 
was  so  engaged  that  the  giving  of  signals  to  them  was  required  as  a 
regular  accompaniment  of  the  operation  of  the  derrick.  It  is  agreed 
that  it  was  customary  for  the  derrickman  to  give  the  signals  personally 
or  through  one  of  his  helpers. 

Upon  the  present  record  it  must  be  assumed  that  the  boss  derrick- 
man,  Bessanti,  was  guilty  of  negligence  in  dropping  a  heavy  stone  on 
the  grout  pile  without  giving  warning.  The  stone  slid  and  fell  upon 
Hachey,  inflicting  serious  injury.  Hachey  was  without  fault  in  the 
matter. 

The  Granite  Corporation,  plaintiff  in  error,  conceding  the  negligence 
of  Bessanti,  the  boss  derrickman,  (contends  that  his  failure  to  give 
warning  of  the  movement  of  the  derrick  and  of  the  dropping  of  stone 
was  a  negligent  performance  of  the  duties  of  a  fellow  servant  of 
Hachey.    The  defendant  in  error  contends  that  under  the  circumstances 
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the  master,  in  order  to  make  the  place  at  the  side  of  the  grout  pile  a 
reasonably  safe  working  place,  was  bound  to  give  warning,  and  that 
the  person  employed  to  give  warning  was  performing  a  part  of  the 
master's  nondelegable  duty. 

In  supp<Ht  of  the  contention  that  in  respect  to  the  duty  of  giving 
warning  of  the  dropping,  of  stone  the  boss  derrickman  was  not  a  fellow 
servant,  but  a  representative  of  the  master,  the  defendant  in  error 
suggests  a  distinction  between  the  failure  to  observe  a  rule  necessary 
in  maintaining  a  safe  place  and  the  failure  to  observe  a  rule  promul- 
gated for  the  successful  operation  of  the  work.     It  is  argued  that 
the  giving  of  a  warning  signal  was  not  a  worl 
it  was  distinct  from  the  duty  of  handling  the 
of  the  duties  of  the  boss  derrickman  into  two  p 
tion  of  the  derrick  and  moving  of  rock,  where 
servant,  and  that  of  giving  warning,  wherein  h 
servant — is  not  sound.    Those  cases  which,  in 

to  be  the  master's  duty  to  give  warning  to  inexperienced  servants  or 
of  special  dangers  are  not  applicable  to  the  facts  of  the  present  case, 
though  they  may  furnish  some  general  phrases  which  seem  to  give 
support  to  the  argument  of  the  defendant  in  error.  The  general  prop- 
osition that  it  is  the  duty  of  the  master  to  give  warning  is  not  to  be  so 
extended  as  to  require  him  to  give  in  person  or  to  insure  the  givii^ 
by  others  of  all  those  special  signals  or  shouts  which  are  so  associated 
with  tlie  work  of  operation  as  to  become  part  of  it.  The  employment 
of  different  men  in  different  parts  of  the  general  work  requires  under 
many  circumstances  the  giving  of  signals  as  an  accompaniment  of  the 
work  itself,  in  order  that  there  may  be  co-operation  in  the  movement 
of  the  men.  The  giving  of  such  signals  is  a  part  of  the  work  of 
operation.  Such  signals  are  rather  the  giving  of  information  of  what 
one  workman  is  about  to  do,  in  order  that  his  fellow  workmen  may 
have  knowledge  of  it  and  conduct  themselves  accordingly,  than  the 
giving  of  orders  which  are  to  be  considered  as  the  orders  of  a  master. 
Standard  Oil  Company  v.  Anderson,  212  U.  S.  216-226,  29  Sup.  Ct. 
252,  53  L.  Ed.  480.  The  master  may  intrust  to  a  competent  servant 
the  wofk  of  shouting  or  otherwise  signaling  when  he  is  about  to  hoist 
or  to  lower  away,  and  it  is  not  the  master's  fault  if  such  a  servant  fails 
to  inform  his  fellow  servants  of  the  movement  of  the  machine  under 
his  charge. 

The  evidence  does  not  show  any  failure  of  the  master  to  make 
reasonable  provision  that  proper  signals  should  be  given.  The  uninter- 
rupted custom  of  the  work  at  the  quarry  shows  that  there  was  no  de- 
fect in  the  system  established  by  the  master.  The  authorities  do  not 
support  the  contention  that  the  master  is  an  insurer  of  the  sufficiency 
of  the  means  that  he  selects  for  giving  signals.  There  can  be  little 
doubt  that  the  boss  derrickman,  who  controls  the  movements  of  the 
derrick  by  signaling  the  engineer,  is  a  suitable,  if  not  the  most  suitable, 
person  to  intrust  with  the  duty  of  giving  warning  of  the  proposed 
movements  of  the  derrick.  By  the  course  of  business,,  with  which 
Hachey  by  many  years  of  experience  had  become  familiar,  the  duties 
of  operatmg  the  derrick  and  of  giving  notice  of  its  operations  were 
related  and  associated  duties  intrusted  to  a  fellow  workman.    Reason- 
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able  provision  for  giving  warning  having  been  made,  the  danger  that 
this  workman  might  be  negligent  in  a  single  instance  in  the  per- 
formance of  his  duty  was  a  risk  assumed  by  Hachey. 

It  being  conceded  that  it  was  the  general  duty  of  the  boss  derrick- 
man  both  to  operate  the  derrick  and  to  give  signals  of  its  operation, 
the  fact  that  shortly  before  the  accident  the  general  superintendent  of 
the  quarry  gave  him  special  instructions  to  look  out  for  the  men  behind 
the  grout  pile  did  not  change  his  status  as  a  fellow  servant  or  enlarge 
the  master's  liability  for  his  failure  of  duty.  Thfc  authorities  cited  by 
the  plaintiff  in  error  amply  sustain  its  contention  that  the  tiegligence 
of  Bessanti  was  of  a  fellow  servant,  and  not  the  negligence  of  the  mas- 
ter. Among  them  are  Alaska,  etc.,  Mining  Co.  v.  Whelan,  168  U.  S. 
86,  18  Sup.  Ct.  40,  42  L.  Ed.  390 ;  McLaine  v.  Head  &  Dowst,  71  N. 
H.  294,  52  Atl.  545,  58  L.  R.  A.  462,  93  Am.  St.  Rep.  522 ;  Northern 
Pacific  R.  R.  Co.  v.  Charless,  162  U.  S.  359,  16  Sup.  Ct.  848,  40  L. 
Ed.  999 ;  Martin  v.  Railroad  Co.,  166  tl.  S.  399,  17  Sup.  Ct.  603,  41 
L.  Ed.  1051 ;  Hermann  v.  Mill  Co.  (D.  C.)  71  Fed.  853 ;  Fortin  v. 
Manville  Co.  (C.  C.)  128  Fed.  642.  See,  also,  Kreigh  v.  Westinghouse 
&  Co.,  214  U.  S.  249-256,  29  Sup.  Ct.  619,  53  L.  Ed.  984;  Perry  v. 
Rogers,^  157  N.  Y.  251-255,  51  N.  E.  1021  et  seq. ;   26  Cyc.  1338. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs  of  ap- 
peal to  the  plaintiff  in  error. 


(173  Fed.  787.) 

DALE  V.  DENVER  CITY  TRAMWAY  CO. 

(Circuit  Court  of  Appeals,  Blgbth  Circuit    November  1,  1909.) 

No.  3,083. 

1.  Negligence  (f  93*)--Imputed  Negligence— Negligence  of  a  Chauffeur 

Imputable  to  Occupant  op  Cab. 

The  negligence  of  the  driver  of  an  automobile  Is  not  Imputable  to  an 
occupant,  who  Is  riding  as  the  guest  of  another  and  has  no  control  over 
the  movements  of  the  car. 

[Ed.  Note. —  For  other  cases,  see  Negligence,  Cent  Dig.  {  147 ;  Dec.  Dig. 
8  93.* 

Negligence  of  driver  of  vehicle  imputed  to  persons  riding  with  him,  see 
note  to  Davis  v.  Chicago,  R.  I.  &  P.  Ry.  C3o.,  88  C.  C.  A.  497.] 

2.  Negligence  (§  1 19*)^ Actions— EJvidence  Admissible  Under  Pleadings. 

Under  the  settled  doctrine  of  the  federal  courts,  a  municipal  ordinance^ 
to  be  admissible  In  evidence  In  support  of  a  charge  of  negligence,  must  be 
pleaded. 

[Ed.  Note. — ^For  other  eases,  see  Negligence,  Cent  Dig.  |  206 ;  Dec.  Dig. 
i  119.*1 

8.  Street  Railboads  (8  90*)— Collision  witb  Vehicle  at  Crossing — Negli- 
gence. 
A  street  railway  company  is  not  chargeable  with  negligence,  which 
.  renders  It  liable  for  the  killing  of  a  passenger  In  an  automobile  by  a  col- 
lision between  such  machine  and  a  car  at  a  street  crossing,  where  the 
car  was  not  being  run  at  an  excessive  speed,  and  the  automobile,  which 
had  been  proceeding  along  the  same  street  a  short  distance  ahead  of  the 
car,  suddenly  turned  across  the  track  so  close  to  the  car  that  the  motor- 
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man  could  not  stop  before  the  collision  occurred,  a  movement  which  he 
was  not  bound  to  anticipate. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  191, 192; 
Dec.  Dig.  S  90.*J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Action  by  Russell  Dale  against  the  Denver  City  Tramway  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

Robert  I.  Gregg  (R.  H.  Gilmore,  on  the  brief),  for  plaintiff  in  error. 
Howard  S.  Robertson  (Gerald  Hughes,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WM.  H.  MUNGER,  District  Judge. 

•  WM.  H.  MUNGER,  District  Judge.  This  is  an  action  brought  by 
plaintiff  to  recover  damages  for  the  death  of  his  wife,  caused  by  the 
alleged  negligence  of  the  defendant.  The  facts  disclose  that  Mrs. 
Dale,  a  resident  of  Chicago,  111.,  was  visiting  friends  in  Denver ;  that 
on  September  20,  1907,  she,  with  a  number  of  other  ladies,  was  the 
guest  of  a  friend  at  a  tea  party,  after  which  the  hostess  hired  an  auto- 
mobile and  took  her  guests  about  the  city  sight-seeing.  At  about  6 
o'clock  in  the  evening  they  were  going  west  on  Eighth  avenue  in  an 
automobile  at  a  speed  of  from  15  to  18  miles  per  hour,  until  they 
reached  Newport  street,  which  crossed  Eighth  avenue,  when,  just  as 
it  made  the  turn  to  cross  defendant's  tracks  on  Newport  street,  the  au- 
tomobile slackened  its  speed  to  7  or  8  miles  per  hour.  Eighth  avenue, 
at  the  point  in  question,  was  in  a  sparsely  settled  portion  of  the  city, 
and  the  street  but  little  traveled.  The  street  car  track  was  laid  in  the 
center  of  the  avenue,  and  there  was  no  travel  on  the  avenue  on  the  south 
of  the  track ;  the  only  travel  being  upon  the  north  side,  in  a  pathway 
about  8  feet  distant  from  the  outer  rail  of  the  street  railway  track. 
One  of  defendant's  street  cars  going  west  on  Eighth  avenue  traveled 
some  two  lengths  in  the  rear  of  the  automobile  for  about  a  block  be- 
fore reaching  Newport  street,  at  the  crossing  of  which  a  collision  oc- 
curred between  the  automobile  and  the  street  car,  from  which  Mrs. 
Dale  sustained  injuries  resulting  in  her  death.  The  automobile  was  one 
having  a  top ;  the  rear  curtain  being  down,  and  the  side  curtains  being 
up.  There  were  seven  occupants  of  the  automobile ;  Mrs.  Dale  being 
one  of  three  persons  sitting  in  the  rear  seat. 

That  the  chauffeur  was  guilty  of  gross  negligence  in  turning  the 
automobile  to  cross  the  track,  not  having  taken  reasonable  precautions 
to  ascertain  whether  or  not  the  street  car  was  close  behind  him,  does 
not  admit  of  doubt ;  but  Mrs.  Dale,  the  deceased,  was  an  occupant  of 
the  automobile  as  a  g^est,  and  did  not  have  charge  of,  or  control,  its 
movements.  The  negligence  of  the  chauffeur,  therefore,  is  not  im- 
putable to  her.  Little  v.  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  391,  29 
L.  Ed.  652, 

There  is  some  evidence  to  the  effect  that  the  street  car  was  making 
a  speed  of  from  18  to  20  miles  per  hour.    On  the  trial  plaintiff  offered 
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in  evidence  a  municipal  ordinance  which  granted  the  right  to  operate 
street  cars  upon  certain  streets,  at  a  speed  not  exceeding  15  miles  per 
hour,  to  the  introduction  of  which  defendant  objected,  for  the  reason 
that  the  ordinance  had  not  been  pleaded,  and  also  for  the  reason  that  it 
was  incompetent,  irrelevant,  and  immaterial,  which  objection  was  sus- 
tained. The  complaint  was  based  upon  the  common-law  doctrine  of 
negligence.  The  negligence  on  the  part  of  the  company  was  charged 
as  running  the  street  car  at  an  excessive  rate  of  speed,  and  not  giving 
warning  of  its  approach  by  the  sounding  of  a  gong  or  the  ringing  of 
a  bell. 

The  weight  of  authority  and  settled  doctrine,  of  the  federal  courts 
at  least,  is  that  a  municipal  ordinance,  to  be  admissible  in  evidence, 
must  in  some  manner  be  referred  to  in  the  pleadings.  Robinson  v. 
Denver  City  Tramway  Co.,  164  Fed.  174,  90  C.  C.  A.  160,  and  cases 
cited.  We  are,  however,  cited  to  two  recent  decisions  of  the  Supreme 
Court  of  Colorado,  Griffith  v.  Denver  Consolidated  Tramway  Co.,  14 
Colo.  App.  504,  61  Pac.  46,  and  Denver  Tramway  Co.  v.  Martin,  44 
Colo.  324,  98  Pac.  836,  holding  that,  when  the  action  was  not  based 
upon  the  violation  of  an  ordinance  but  upon  negligence  in  running  the 
car  at  an  excessive  rate  of  speed,  then  an  ordinance  prescribing  the 
rate  of  speed  may  be  given  in  evidence,  though  not  pleaded,  for  the 
reason  that  the  purpose  of  a  pleading  was  to  set  forth  ultimate  rather 
than  evidential  facts ;  that  the  ultimate  fact  proper  to  be  pleaded  was 
the  negligent  speed  of  the  car ;  that  the  speed  bemg  in  violation  of  the 
ordinance  was  merely  an  evidential  fact  to  support  the  ultimate  fact. 
The  violation  of  the  terms  of  the  ordinance  not  alone  being  negligence 
per  se,  so  as  to  create  a  cause  of  action,  but  simply  a  fact  or  circum- 
stance to  be  considered  in  connection  with  other  facts  and  circumstan- 
ces in  determining  whether  or  not  the  ultimate  fact,  to  wit,  the  negli- 
gent speed  of  the  car,  was  established,  it  is,  therefore^  urged  upon  us 
with  much  force  that  the  admissibility  of  the  ordinance  as  evidence  in 
the  case  involved  the  construction  of  pleadings  only,  and  that  the  fed- 
eral court,  under  the  conformity  act,  should  follow  the  decision  of 
the  state  Supreme  Court  in  this  regard.  We  need  not  now  stop  to  de- 
termine the  correctness  of  this  view.  The  ordinance  was  one  adopted 
bv  the  town  of  Montclair,  in  June,  1898,  and  authorized  the  Colfax 
Electric  Railway  Company  to  lay  its  tracks  and  operate  its  cars  on 
Colfax  avenue.  Center  avenue,  and  Geneva  avenue  of  that  town.  The 
town  of  Montclair  is  now  a  part  of  the  city  and  county  of  Denver, 
and  the  evidence  discloses  that  Eighth  avenue,  the  place  where  the 
accident  occurred,  was  within  the  limits  of  the  former  town  of  Mont- 
clair ;  but  there  is  an  entire  absence  of  evidence  to  show  that  the  de- 
fendant was  operating  its  cars  on  Eighth  avenue  by  authority  of  and 
subject  to  the  provisions  of  that  ordinance.  Hence  it  was  not  material 
to  any  issue  in  the  case,  and  the  objection  to  its  introduction  was  prop- 
erly sustained. 

At  the  close  of  all  of  the  evidence,  upon  motion  of  defendant,  the 
court  directed  a  verdict  for  the  defendant.  This  is  alleged  as  error. 
There  was  no  whistle  upon  the  street  car,  but  a  gong,  and  we  think 
it  clear  from  the  evidence  that  the  motorman  sounded  the  gong  at 
Oneida  street  (being  the  first  street  back  from  Newport) ;  that  he  had 

07  C.C.A.— 33 


514  07  C.  C.  A.  RBP0BT8. 

proper  control  of  his  car,  and  as  soon  as  the  automobile  turned  to  cross 
the  track  he  immediately  put  on  the  brake,  released  the  current,  and 
sounded  the  gong,  all  of  which  was  ineffectual,  as  it  was  but  a  moment 
between  the  time  the  chauffeur  turned  his  car  to  cross  the  track  and  the 
collision.  The  speed  at  which  the  street  car  was  going  was  not,  con- 
sidering the  sparsely  settled  portion  of  the  city  and  the  small  amount 
of  travel  upon  the  streets  in  that  section,  a  negligent  rate,  of  speed. 
While  the  motorman  knew  and  saw  that  the  automobile  was  traveling 
ahead  of  him  in  the  same  direction,  he  was  not  bound  to  anticipate  that 
the  automobile  would  attempt  to  cross  the  track  without  reasonable 
precautions  being  taken  to  ascertain  the  approach  of  the  car.  Ohio  & 
M.  Ry.  Co.  V.  Walker,  113  Ind.  196, 15  N.  E.  234,  3  Am.  St.  Rep.  638 ; 
Atlanta,  etc.,  R.  R.  Co.  v.  Lovelace,  121  Ga.  487,  49  S.  E.  607;  West- 
ern &  A.  R.  Co.  v.  Ferguson,  113  Ga,  708,  39  S.  E.  306,  54  L.  R.  A. 
802 ;  Macon  &  I.  S.  Electric  St.  Ry.  v.  Holmes,  103  Ga.  655,  30  S.  E. 
.563. 

We  think  there  was  a  failure  to  show  actionable  negligence  on  the 
part  of  defendant,  and  the  judgment  is  aflBrmed. 


(173  Fed.  790.) 

GENERAL  ELECTRIC  CO.  V.  SMITH. 

(Circuit  Court  of  Appeals,  First  Circuit    November  12,  1909.) 

No.  837. 

Patents  (§  328*) — Validity  and  Infringement— Electric  Satett  Fuse. 

The  Thai  acker  patent,  No.  502,541,  for  an  electric  safety  fuse,  the  es- 
sential feature  of  which  Is  the  use  of  an  auxiliary  fuse,  so  placed  that 
It  may  be  seen,  and  which  will  be  destroyed  when  the  main  fuse  Is  blown, 
as  an  Indicator  of  the  condltloii  of  the  main  fuse,  was  not  anticipated, 
and  discloses  Invention,  and  Is  entitled  to  a  fairly  broad  construction; 
also  held  Infringed. 
[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  {  328.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Suit  in  equity  by  the  General  Electric  (Company  against  Fred  B. 
iMnith  for  infringement  of  patent.  Decree  (170  Fed.  593)  for  defend- 
ant, and  complainant  appeals.    Reversed. 

William  K.  Richardson  and  Alexander  D.  Salinger,  for  appellant. 
John  P.  Bartlett  (Henry  B.  Brownell,  on  the  brief),  for  appellee. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

LOWELL,  Circuit  Judge.  This  was  a  bill  in  equity  to  restrain  the 
infringement  of  letters  patent  No.  502,541,  issued  August  1,  1903,  to 
Thalacker.    The  following  claims  are  in  issue : 

"1.  In  an  electric  safety  fuse,  the  combination  of  a  main  safety  fuse,  an 
auxiliary  safety  fuse,  and  a  box  or  casing  completely  enveloping  the  main  fuse, 
but  HO  constructed  as  to  i)ermlt  the  condition  of  the  auxiliary  fuse  to  be  seen. 

"2.  In  an  electric  safety  fuse,  the  combination  of  a  main  fuse,  an  auxiliary 
fuse,  and  a  casing  completely  enyeloping  the  main  fuse,  but  only  partially 
enveloping  the  auxiliary  fuse/* 
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"4.  In  an  electric  safety  fuse»  the  combination  of  a  main  fuse,  an  anxlKary 
fuse,  overlying  and  underlying  portions  of  insulating  material,  and  an  inclosing 
casing,  said  casing  provided  with  an  opening  through  its  top  portion  whereby 
the  conditions  of  the  auxiliary  fuse  may  be  observed.*' 

The  defendant  denied  the  validity  of  the  patent  and  its  infringe- 
ment. The  learned  judge  of  the  Circuit  Court*found  that  no  infringe- 
ment had  been  committed,  and  he  dismissed  the  bill.  The  complainant 
thereupon  brought  the  case  to  this  court  by  appeal. 

Unprotected  safety  fuses,  when  "blown'*  or  fused  by  the  current, 
often  "arc,"  and  spatter  the  fused  metal  over  neighboring  objects, 
sometimes  igniting  them.  If  the  safety  fuse  be  suitably  inclosed,  the 
dangers  above  stated  are  largely  obviated;  but  the  condition  of  the 
fuse  cannot  be  known  without  breaking  open  the  box  or  casing,  and 
a  wire  supposed  to  be  dead  may  prove  to  be  alive,  to  the  damage  of 
an  employe  who  handles  it.  To  obviate  the  dangers  last  mentioned, 
Thalacker's  patent  was  issued.  It  covers  an  auxiliary  fuse  in  shunt 
with  the  main  fuse.  The  former  is  so  much  exposed  to  observation 
that  its  condition  can  at  any  time  be  ascertained,  and  the  condition 
of  the  main  safety  fuse  be  inferred  therefrom. 

"In  order  to  make  a  safety  fuse  which  shall  have  none  of  the  faults  men- 
tioned, I  combine  with  a  strip  of  fusible  metal,  completely  inclosed  in  a  non- 
conducting box  or  case,  an  auxiliary  fusible  strip  so  located  and  connected  as 
to  be  seen  at  all  times,  and  which  will  be  destroyed  when  the  main  fuse,  which 
is  out  of  sight,  is  *blown.'  *' 

The  destruction  of  the  auxiliary  fuse  at  the  time  of  the  destruction 
of  the  main  fuse  is  secured  by  the  attempted  passage  through  the  for- 
mer of  an  excessive  current,  no  part  of  which  can  be  carried  through 
the  latter  after  it  is  blown.  This  device  to  manifest  the  condition  of 
the  main  safety  fuse  we  consider  to  be  the  primary  object  of  the 
Thalacker  patent,  as  disclosed  in  the  claims  in  suit  and  in  the  specifi- 
cations. For  two  purposes,  both  to  prove  the  patent  invalid,  and,  if  it 
be  valid,  to  limit  its  scope  narrowly,  the  defendant  put  in  evidence  a 
considerable  number  of  patents,  American  and  British.  We  need 
refer  to  only  three. 

In  the  Edison  patent.  No.  264,659,  notice  of  the  blowing  of  the  main 
fuse  is  given  by  a  bell  carried  on  an  auxiliary  conductor  in  shunt.  The 
auxiliary  conductor  is  not  blown  by  the  blowing  of  the  main  fuse; 
but  the  passage  of  the  excessive  current  through  the  auxiliary  con- 
ductor does  no  more  than  ring  the  bell.  The  arrangement  of  the 
Edison  patent  is  different  from  that  of  the  Thalacker  patent,  and  is 
ill-adapted  to  many  places  for  which  the  patent  in  suit  was  intended. 
In  the  Edison  device,  the  auxiliary  conductor  is  not  a  fuse.  Its  con- 
dition is  not  seen,  as  in  Thalacker's  first  claim,  but  heard.  It  is  not 
partly  enveloped  in  the  casing,  as  is  stated  explicitly  in  Thalacker's 
claims  2  and  4,  and,  by  implication,  in  claim  one  read  in  the  light  of  the 
specifications.    Its  mode  of  operation  is  different. 

In  the  patent  to  Van  Depoele,  No.  417,122,  the  combustion  of  the 
safety  fuse  ignites  a  small  cord  or  other  fragile  support  sustaining 
a  semaphore.  The  destruction  of  the  support  releases  the  semaphore, 
which  drops  out  of  the  inclosing  box.  The  Van  Depoele  device  con- 
tains no  auxiliary  fuse  in  the  proper  sense  of  the  word,  and  its  prac- 


616  97  C.  C.  A.  BSPORT&L 

tical  operation  is  open  to  numerous  objections  which  do  not  lie  against 
the  patent  in  suit. 

In  the  British  patent  to  Mordey,  No.  19,076  of  1890,  the  patentee 
sought  principally  to  set  out  the  advantages  of  packing  a  safety  fuse 
in  a  porous  substance  which  should  take  up  some  of  the  heat  engen- 
dered by  the  fusing  as  well  as  the  minute  particles  of  molten  metal. 
The  patent  in  suit  suggests,  as  old  in  the  art,  a  nonconducting  box  or 
a  packing  of  thin  strips  of  nonconducting  material.  Mordey's  "fine- 
ly divided  or  pulverized  nonconducting  material"  may  be  preferable 
as  a  packing.  The  comparison  is  not  in  question  here.  Again,  Mor- 
dey states  that: 

"A  small  space  Is  or  may  be  left  uncoyered  by  this  material  at  some  i)ortion 
of  the  tube  or  vessel,  to  enable  the  position  and  condition  of  the  fuse  con- 
ductor to  be  observed." 

He  here  refers  to  an  observation,  not  of  the  auxiliary,  but  of  the 
main,  fuse,  the  need  of  which  observation  Thalacker  sought  to  avoid. 
Still  again,  Mordey  says : 

"For  large  currents  I  prefer  to  use  a  small  fuse  constructed  as  above  de- 
scribed, or  otherwise  according  to  my  invention,  and  to  shunt  it  by  an  ordinary 
fuse,  or  by  an  electro  magnetic  or  other  cut-out  This  ordinary  fuse  or  cut-out 
is  arranged  to  carry  practically  the  whole  current  In  the  event  of  an  exces- 
sive current,  the  ordinary  fuse  melts,  or  the  cut-out  acts,  but  does  so  with  a 
scarcely  perceptible  spark.  The  final  rupture  of  the  circuit  then  occurs  in 
the  small  special  fuse." 

Here  Mordey's  "ordinary  fuse,"  which  carries  practically  the  whole 

current,  is  fully  exposed,  and  the  small  packed  and  covered  fuse  does 

not  serve  as  an  indicator,  but  only  to  prevent  the  ordinary  fuse  from 

"arcking."    This  effect  it  produces  by  itself  taking  the  final  break  in 

the  current,  and  so  relieving  the  ordinary  fuse.    As  is  said  by  Prof. 

Cross,  the  complainant's  expert : 

•*If  the  current  becomes  excessive,  the  ordinary  fuse  melts,  or  the  cut-out 
acts,  but  with  a  scarcely  perceptible  spark,  and  the  final  rupture  of  the  circuit 
then  occurs  in  the  small  special  fuse." 

This  operation  has  nothing  to  do  with  the  patent  in  suit.  Where  the 
Mordey  patent  uncovers  "a  small  portion  of  the  fuse  conductor,"  there 
is  no  auxiliary  fuse ;  and  where  Mordey  shows  an  auxiliary  fuse,  the 
main  fuse  is  quite  uncovered,  and  no  indicator  is  needed  or  employed. 

Of  the  elements  in  Thalacker 's  first  claim  the  main  safety  fuse  and 
the  box  or  packing  which  envelop  it  are  old  in  the  art.  The  gist  of 
Thalacker's  patent  consists  in  the  combination  with  these  old  elements 
of  an  auxiliary  fuse,  whose  condition  is  at  all  times  conveniently  ob- 
served, so  that  by  reasonable  inference  the  condition  of  the  main  fuse 
may  be  known.  This  combination  appears  to  us  novel  and  unantici- 
pated by  any  of  the  patents  cited.  The  invention  goes  beyond  the  mere 
details  shown,  and  the  patent  should  receive  a  construction  correspond- 
ingly broad.    As  was  said  by  the  learned  judge  of  the  Circuit  Court: 

"While  these  patents  show  that  Thalacker  was  not  the  first  to  provide  an 
Inclosed  fuse  with  an  exterior  conductor,  they  contain  no  suggestion  of  the 
use  of  the  auxiliary  fuse  for  Indication." 

If  this  be  true,  we  find  little  difficulty  with  the  issue  of  infringement. 
The  defendant's  device  differs  from  that  of  the  patent  in  suit  only  in 
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the  formation  of  its  safety  fuse.  Instead  of  a  small  fuse,  purely  me- 
tallic, in  shunt  with  the  main  fuse,  the  defendant  has  employed  a  fine 
wire  connecting  the  main  safety  fuse  with  a  paste,  which  conducts 
the  current  into  the  metal  cap  of  the  covering  case  and  so  returns  it 
to  the  main  line.  When  the  main  fuse  is  blown,  the  current  passing 
through  the  highly  resisting  wire  portion  of  the  auxiliary  fuse  ignites 
a  part  of  the  paste  and  renders  it  a  nonconductor.  The  condition  of 
the  auxiliary  fuse  is  known,  not  by  looking  at  the  broken  wire  through 
a  small  hole  in  the  covering,  as  in  the  patent  in  suit,  but  by  the  dis- 
coloration of  the  paste  shown  through  a  similar  hole.  We  regard  these 
differences  as  immaterial. 

Both  the  complainant  and  the  respondent  have  argued  the  questions 
of  invention  and  infringement  without  reference  to  any  distinction 
amon^  the  three  claims  in  suit.  Therefore  we  have  not  analyzed  the 
differing  language  of  these  claims,  and  have  confined  ourselves  to 
showing  that  the  first  claim  duly  sets  out  Thalacker's  patentable  in- 
vention and  that  the  defendant  has  infringed  Thalacker's  patent. 

The  decree  of  the  Circuit  Court  is  reversed,  the  case  is  remanded  to 
that  court,  with  directions  to  enter  a  decree  in  favor  of  the  complainant 
on  claims  1,  2,  and  4,  and  to  proceed  otherwise  in  accordance  with  law, 
and  the  appellant  recovers  its  costs  of  appeal. 


(173  Fed.  607.) 

AMERICAN  SMELTING  &  REFINING  CO.  v.  KARAPA. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  28, 1909.) 

No.  2,981. 

1.  Masteb  and  Sebtant  (J  263*)—Pi^ADiNG— General  Denial  Sufficient. 

A  general  denial  constitutes  a  good  reply  to  averments  in  an  answer  of 
plaintUTs  contributory  negligence  and  his  assumption  of  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  g  263.*) 

2.  Tbial  (§J  418,  420*)— Demtjrbeb  to  Plaintiff's  Case  Waived  by  Subse- 

quent Evidence  fob  Defendant. 

The  defendant  waives  a  demurrer  to  the  plaintiff's  evidence,  or  a  denial 
of  its  motion  for  judgment  on  the  ground  that  the  plaintiffs  evidence 
establishes  no  cause  of  action,  by  the  subsequent  introduction  of  evidence 
to  the  merits  on  Its  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §{  980-983;  Dec.  Dig. 
K  418,  420.*] 

3.  Appeal  and  E}bbob  (§  263*)— Exception  Indispensable  to  Review. 

It  Is  Indispensable  to  the  review  in  a  federal  appellate  court  of  a  ruling 
upon  a  request  for  an  Instruction  to  the  jury  that  it  should  have  been  chal- 
lenged by  an  exception. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |§  1516- 
1532 ;  Dec.  Dig.  {  263.*] 

4.  Appeal  and  Ebbob  (8  977*)— Rulings  on  Motions  fob  New  Tbial  Discbe- 

tionaby  and  not  reviewable. 

When  a  federal  trial  court  has  jurisdiction  to  grant  or  refuse  a  new 
trial,  its  order  on  the  subject  is  discretionary,  and  it  is  not  reviewable  Id 
an  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Ont  Dig.  gg  3860* 
3865 ;  Dec  Dig.  g  977.*] 

(Syllabus  by  the  Court) 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Action  by  John  Karapa  against  the  American  Smelting  &  Refining 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

William  B.  Vates,  for  plaintiff  in  error. 
M.  J.  Galligan,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WILLIAM  H.  HUNGER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiff  in  error  complains  of  a 
judgment  against  it  for  damages  alleged  to  have  been  inflicted  upon 
the  defendant  in  error,  one  of  its  servants,  by  its  failure  to  exercise 
reasonable*  care  to  guard  a  narrow  pathway  upon  which  its  employe 
was  placed  at  work.  The  complaint  set  forth  in  detail  the  character 
of  the  place,  the  nature  of  the  negligence,  and  the  alleged  fact  that  the 
defendant  in  error  was  caused  thereby  to  step  off  the  pathway  into  an 
opening  12  feet  deep,  and  was  thereby  seriously  injured.  The  plaintiff 
in  error,  by  its  answer,  denied  these  averments,  and  alleged  that  the 
injuries  of  its  servant  were  caused  by  his  contributory  negligence,  and 
that  he  had  assumed  the  risk  of  working  in  the  place  from  which  he 
fell.  To  this  answer  tha  defendant  in  error  interposed  a  reply,  wherein 
he  denied  each  and  every  allegation  contained  in  the  answer.  Two  of 
the  specifications  of  error  are  that  this  reply  was  insufficient;  but  it 
fairly  met  the  issues  it  was  interposed  to  present,  and  these  specifica- 
tions cannot  be  sustained.  A  general  denial  in  a  reply  of  allegations 
in  an  answer  of  the  plaintiff's  contributory  negligence  and  of  his  as- 
sumption of  the  risk  is  sufficient. 

There  is  a  complaint  that  the  court  overruled  the  motion  of  the 
Smelting  Company,  made  at  the  close  of  the  case  of  the  defeiJant 
in  error,  that  the  court  should  direct  a  verdict  in  its  favor  on  the 
ground  that  the  evidence  was  insufficient  to  sustain  any  other  conclu- 
sion. But  the  company  subsequently  introduced  evidence  upon  the 
merits  of  the  issues  in  the  case,  and  a  defendant  in  a  trial  waives  his 
demurrer  to  the  plaintiff's  evidence  by  the  subsequent  introduction  of 
evidence  to  the  merits  in  his  own  behalf.  Insurance  Company  v.  Cran- 
dal,  120  U.  S.  527,  530,  7  Sup.  Ct.  685,  30  L.  Ed.  740 ;  Railroad  Com- 
pany V.  Mares,  123  U.  S.  710,  713,  8  Sup.  Ct.  321,  31  L.  Ed.  296; 
United  States  Fidelity  &  G.  Co.  v.  Board  of  Com'rs,  145  Fed.  144,  150, 
76  C.  C.  A.  114,  120;  Barnard  v.  Randle,  110  Fed.  906,  907,  49  C.  C. 
A.  177,  178 ;  Insurance  Company  v.  Frederick,  58  Fed.  144,  147,  148, 
7  C.  C.  A.  122,  126;  Insurance  Company  v.  Heiserman,  67  Fed.  947, 
15  C.  C.  A.  95 ;  Jefferson  v.  Burhans,  85  Fed.  924,  927,  29  C.  C.  A. 
487,  490. 

Five  of  the  specifications  of  error  challenge  the  refusal  of  the  court 
to  give  five  specific  instructions;  but  no  exception  was  taken  to  the 
refusal  of  the  court  to  give  any  of  them,  and  hence  the  questions  they 
suggest  are  not  presented  for  the  consideration  of  this  court.  It  is 
indispensable,  to  a  review  in  the  courts  of  the  United  States  of  any 
ruling  of  the  trial  court  upon  a  request  for  an  instruction  to  the  jury. 
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that  it  should  be  challenged  by  an  exception  taken  and  recorded  at  the 
time,  to  the  end  that  the  attention  of  the  trial  judge  may  be  sharply 
called  to  the  question  presented  thereby,  and  that  a  clear  record  of  his 
action  and  its  challenge  may  be  made.  Hutchins  v.  King,  1  Wall.  53, 
60,  17  L.  Ed.  644;  Pomeroy's  Lessee  v.  State  Bank  of  Indiana,  1 
Wall.  592,  602,  17  L.  Ed.  638 ;  Newport  News  &  Miss.  Valley  Co.  v. 
Pace,  158  U.  S.  36,  37,  15  Sup.  Ct.  743,  39  L.  Ed.  887 ;  Tucker  v. 
United  States,  151  U.  S.  164,  170,  14  Sup.  Ct.  299,  38  L.  Ed.  112; 
Potter  V.  United  States,  122  Fed.  49,  55,  58  C  .C.  A.  231,  237 ;  South- 
ern  Pacific  Co.  v.  Arnett,  126  Fed.  75,  81,  61  C.  C.  A.  131,  137. 

After  the  verdict  the  plaintiff  in  error  made  a  motion  for  a  new 
trial  in  the  court  below  on  the  grounds  that  the  verdict  was  contrary 
to  the  evidence  and  that  it  was  contrary  to  the  law,  and  it  assigns  as 
error  the  refusal  of  the  court  to  set  aside  the  verdict  on  either  of  these 
grounds  and  its  entry  of  final  judgment  pursuant  to  the  verdict.  But 
the  court  below  had  plenary  jurisdiction  to  grant  or  to  refuse  the  mo- 
tion for  a  new  trial,  and  to  enter  or  to  refuse  to  enter  the  judgment 
pursuant  to  the  verdict.  And  in  the  national  courts  an  order  granting 
or  refusing  to  grant  a  new  trial,  which  the  court  has  the  power  to 
make,  is  discretionary  with  the  court,  and  is  not  reviewable  in  a  federal 
appellate  court  (Chicago,  Milwaukee  &  St.  P.  Ry.  Co.  v.  Heil,  154  Fed. 
626,  629,  83  C.  C.  A.  400,  403 ;  City  of  Manning  v.  German  Ins.  Co., 
107  Fed.  52,  54,  46  C.  C.  A.  144, 146 ;  Southern  Pacific  Co.  v.  Maloney, 
136  Fed.  171,  69  C.  C.  A.  83),  and  there  was  no  error  in  the  entry  of  the 
judgment  pursuant  to  the  verdict. 

All  the  specifications  of  error  have  now  been  considered,  and,  a? 
none  of  them  can  be  sustained,  the  judgment  below  must  be  affirmed. 

It  is  so  ordered. 
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0.73  Fed.  7ia) 
GEORGE  A.  SHAW  &  CO.  T.  CLEVELAND,  C,  C.  &  ST.  L.  RY.  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  8^  1909.) 

No.  1,936. 

1.  Contracts  (§  186*)— Contract  for  Railroad  Constructioh— Construc- 

tion. 

A  provision  of  a  coutract  for  railroad  construction,  giving  the  railroad 
company  the  right  to  apply  any  money  due  or  to  become  due  under  the 
contract  to  the  payment  of  liens  for  labor  or  materials  furnished  to  the 
contractor,  is  wholly  for  the  company *&  benefit,  and  does  not  impose  any 
contract  obligation  upon  it  to  pay  such  liens. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |  794;  Dec  Dig. 
fi  186.«] 

2.  Courts  (f  866*)  —  Federal  Courts  —  Authority  of  Decisions  of  State 

Courts. 

The  construction  of  a  state  Constitution  or  statute  by  the  highest  court 
of  the  state  is  binding  upon  the  federal  courts  in  cases  involving  rights 
which  arose  after  such  construction  was  given. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  954,  957,  960,  968; 
Dec.  Dig.  fi  366.« 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v. 
Perrin,  11  C.  C.  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

3.  Courts  (§  366*)—Federal  Courts— Validity  of  State  Statute. 

Bates*  Rev.  St  Ohio,  |  3231 — 1,  which  gives  an  absolute  lien  upon  the 
property  of  a  railroad  company  for  supplies  or  materials  furnished  for 
the  construction  of  its  road  to  any  contractor  or  subcontractor,  Is  uncon- 
stitutional and  void,  as  an  abridgment  of  the  liberty  of  contract  secured 
by  the  Bill  of  Rights  of  the  state  Constitution,  under  the  construction 
placed  on  such  constitutional  provision  by  the  Supreme  Court  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  {  366.*] 

4.  Contracts  (§  2*)— Law  Governing— Place  op  Contract. 

Bates'  Rev.  St  Ohio,  |  3207,  which  requires  a  railroad  company,  con- 
tracting for  construction  work,  to  stipulate  in  its  contract  that  it  will  pay 
out  the  contract  price  to  the  persons  and  in  the  order  named  therein,  con- 
ceding its  validity,  can  have  no  application  to  a  contract  made  in  another 
state  for  work  to  be  done  in  such  state. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  U  2-41, 145;  Dec. 
Dig.  fi  2.*1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

Action  by  George  A.  Shaw  &  Co.  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

E.  C.  Pyle,  for  appellants. 
George  Hoadly,  for  appellee. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  asserting  a  statutory  lien  in 
behalf  of  a  subcontractor  against  a  railroad  company.  The  question 
is  quite  simple.  The  Shutt  Improvement  Company  made  a  contract 
in  the  state  of  Indiana  for  double-tracking  a  part  of  the  railway  com- 
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pany's  line  which  lies  in  Indiana.  It  was  convenient  for  the  Shutt 
Company  to  operate  a  commissary  in  aid  of  their  work,  for  the  purpose 
of  furnishing  groceries  and  like  supplies  to  their  employes.  They 
bought  these  goods  from  the  appellants,  grocers  doing  business  in 
Cincinnati,  and  they  were  delivered  at  the  station  of  the  railroad  com- 
pany in  that  city;  the  railroad  company  having  contracted  with  the 
Shutt  Company  to  convey  all  materials  and  supplies,  needed  in  carry- 
ing out  the  contract,  free  of  charge.  After  doing  a  great  part  of  the 
job,  the  Shutt  Company  broke  down,  and  the  railroad  company  finished 
the  contract  work  at  a  cost  much  in  excess  of  the  contract  price.  The 
contract  price,  remaining  unpaid  when  the  Shutt  Company  failed,  was 
applied,  as  far  as  it  would  go,  in  finishing  the  work  and  in  relieving 
the  property  of  such  claims  as  were  regarded  as  liens  under  the  In- 
diana law.  The  contract  between  the  railroad  company  and  the  con- 
tractor expressly  provided  that  the  former  might  thus  protect  itself 
by  the  application  of  funds  due,  or  to  become  due,  under  the  contract, 
in  discharge  of  liens  in  favor  of  labor  or  materials  furnished  to  the 
contractor.  This  was  a  provision  wholly  for  the  benefit  of  the  owner, 
and  no  contract  obligation  to  pay  off  such  liens  was  imposed  or  as- 
sumed. The  Shutt  Company  owed  the  appellants  a  balance,  on  ac- 
count, of  some  $12,000  when  it  abandoned  the  work.  This  claim  the 
railroad  company  refused  to  pay  or  assume,  because  it  was  advised  that 
it  did  not  constitute  a  lien  upon  its  road.  After  paying  the  expense 
of  finishing  the  contract  work  and  such  claims  against  the  Shutt  Com- 
pany which  it  was  advised  were  liens,  the  Shutt  Company  was  indebted 
to  the  railroad  company  in  a  large  sum  on  account  of  payments  in  ex- 
cess of  the  contract  price.  The  appellants  in  no  way  attached  or  gar- 
nished the  fund  reserved  out  of  the  contract  price,  and  not  a  dollar 
of  the  contract  price  remained  unpaid  when  this  bill  was  filed.  Nei- 
ther is  it  shown  that  the  railroad  company  came  under  any  contract, 
express  or  implied,  to  pay  the  debt  due  to  appellants  by  the  Shutt  Com- 
pany. Nor  was  the  conduct  of  the  railroad  company  in  dealing  with 
the  Shutt  Company,  or  the  appellants,  in  respect  to  the  contract  price, 
such  as  to  constitute  it  in  any  way  a  trustee  for  any  part  of  the  pur- 
chase price  in  respect  to  appellants. 

The  liability  of  the  railroad  company  on  account  of  this  claim  must, 
therefore,  arise  out  of  some  statute  directly  imposing  a  lien  upon  the 
appellee's  line  of  railway  or  fastening  some  charge  upon  the  contract 
price.  The  primary  claim  is  that  a  statutory  lien  did  arise  under  the 
law  of  Ohio.  For  the  appellee  it  has  been  urged  that,  aside  from  the 
question  of  the  validity  of  the  Ohio  statute,  under  which  complainant 
below  asserted  a  lien,  the  statute,  if  valid,  does  not  embrace  groceries 
and  provisions.  It  has  also  been  urged  that  these  supplies  were  fur- 
nished to  be  used  upon  that  part  of  the  line  of  the  appellee's  railroad 
which  is  situated  in  the  state  of  Indiana,  and  that,  if  any  lien  was  cre- 
ated, it  was  against  the  property  of  the  company  in  Indiana,  and  as  a 
consequence  of  some  Indiana  statute.  We  shall  not  consider  either 
of  these  defenses,  but  for  the  purposes  of  the  case  will  assume  that 
groceries  and  provisions  are  "supplies,"  within  the  meaning  of  the 
Ohio  statute,  and  that  the  sale  and  delivery  within  Ohio  created  a  lien 
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under  the  Ohio  mechanic's  lien  statute,  which  is  enforceable  in  Ohio 
against  the  railway  as  a  unitary  structure. 

The  result  must  turn  upon  the  solution  of  the  question  of  whether 
there  was  any  valid  statutory  lien  in  favor  of  a  subcontractor  for  sup- 
plies furnished  a  contractor  for  railroad  construction?  There  are  two 
acts  under  which  appellants  claim  a  direct  or  implied  lien.  One  is  the 
act  of  March  20,  1889  (86  Ohio  Laws,  p.  120),  constituting  sections 
3231—1  to  3231—5,  Bates'  Revised  Statutes  of  Ohio.  That  act  pro- 
vides that  for  supplies  and  materials  furnished  to  any  contractor  or 
subcontractor  for  the  construction  of  any  railroad,  embankment,  abut- 
ment, pier,  side  track,  or  excavation,  or  for  the  making  of  any  canal, 
turnpike,  street  railway,  or  other  public  structure,  there  shall  be  an 
absolute  lien  on  the  whole  of  the  property  on  which  labor  is  done,  or 
to  which  such  materials  or  supplies  have  contributed,  whether  same 
was  done  for  or  furnished  at  the  instance  of  the  owner,  "or  any  con- 
tractor or  subcontractor."  The  other  Ohio  act  is  one  of  April  6,  1883 
(80  Ohio  Laws,  p.  99),  found  now  as  sections  3207  to  3211,  Bates'  Re- 
vised Statutes  of  Ohio. 

We  shall  first  deal  with  the  act  of  March  20,  1889,  particularly  that 
part  which  constitutes  section  3231 — 1,  Revised  Statutes,  being  the  sec- 
tion which  declares  a  lien  in  favor  of  subcontractors  in  express  terms. 
Was  it  competent  for  the  Ohio  Legislature,  under  the  limitations 
of  the  organic  law  of  the  state,  to  so  abridge  the  right  of  an  owner  in 
respect  of  his  power  of  contracting  as  to  impose  upon  his  property, 
against  his  will,  a  lien  in  favor  of  third  persons  who  should  furnish 
labor,  material,  or  supplies  at  the  instance  of  a  contractor  for  an  im- 
provement upon  the  land  of  such  owner,  and  contrary  to  the  arrange- 
ment between  the  owner  and  the  contractor  for  the  pa)rment  of  the 
contract  price?  The  precise  question  was  answered  in  the  negative  by 
the  Supreme  Court  of  Ohio  in  the  case  of  Palmer  v.  Tingle,  55  Ohio 
St.  423,  45  N.  E.  313.  The  syllabus  of  that  case,  that  being  the  au- 
thoritative decision  of  the  Ohio  court,  reads  as  follows : 

"The  iDalienable  right  of  enjoying  liberty  and  acquiring  property,  guaran- 
teed by  the  first  section  of  the  Bill  of  Rights  of  the  Constitution,  embraces 
the  right  to  be  free  in  the  enjoyment  of  our  faculties,  subject  only  to  such  re- 
straints as  are  necessary  for  the  common  welfare. 

"Liberty  to  acquire  property  by  contract  can  be  restrained  by  the  General 
Assembly  only  so  far  as  such  restraint  is  for  the  common  welfare  and  equal 
protection  and  benefit  of  the  people,  and  such  restraining  statute  must  be  of 
such  a  character  that  a  court  may  see  that.lt  is  for  such  general  welfare,  pro- 
tection and  benefit  The  Judgment  of  the  General  Assembly  in  such  cases  is 
not  conclusive. 

"While  a  valid  statute  regulating  contracts  is  by  its  own  force  read  Into  and 
made  a  part  of  such  contracts,  it  Is  otherwise  as  to  Invalid  statutes. 

"The  act  of  April  13.  1804  (91  Ohio  Laws,  p.  135),  in  so  far  as  it  gives  a  lien 
on  the  property  of  the  owner  to  subcontractors,  laborers,  and  those  who  fur- 
nish machinery,  material,  or  tile  to  the  contractor,  is  unconstitutional  and 
void.  All  to  whom  the  contractor  becomes  indebted  In  the  performance  of 
his  contract  are  bound  by  the  terms  of  the  contract  between  him  and  the 


owner." 


The  Ohio  act  there  held  void  was  the  act  of  April  13,  1894  (91  Ohio 
Laws,  p.  135).  The  act  referred  to  amended  the  former  act,  now  sec- 
tion 3184,  Bates'  Revised  Statutes  of  Ohio,  which  gave  the  lien  in  fa- 
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vor  of  one  who  should  do  labor  or  furnish  machinery  or  materials  by 
virtue  of  a  contract  "with  the  owner  or  his  authorized  agent,"  by  giv- 
ing the  lien  to  any  one  who  should  furnish  labor  or  materials  *'by 
virtue  of  a  contract  with  or  at  the  instance  of  the  owner  or  his  agent 
trustee,  contractor,  or  subcontractor."  The  difference  between  that 
act  and  the  one  now  involved  consists  in  the  fact  that  the  amendatory 
act  of  1894  applied  only  to  section  3184,  Revised  Statutes,  which  did 
not,  in  express  terms,  refer  to  corporations,  while  section  3231 — 1  ap- 
plies to  railroads  and  certain  other  public  service  corporations.  We 
shall  later  consider  whether  this  fact  takes  the  present  case  outside 
of  the  authority  of  Palmer  v.  Tingle. 

But  it  is  said  that  this  court,  in  Jones  v.  Great  Southern  Fireproof 
Hotel  Company,  86  Fed.  370,  30  C.  C.  A.  108,  held  that  section  3184, 
Revised  Statutes  of  Ohio,  as  amended  by  the  act  of  April  13,  1894, 
was  not  unconstitutional  under  the  Constitution  of  Ohio,  but  was  valid 
and  enforceable,  and  that  in  that  view  we  were  affirmed  by  the  Su- 
preme Court  in  Great  Southern  Fireproof  Hotel  Company  v.  Jones, 
193  U.  S.  532,  24  Sup.  Ct  576,  48  L.  Ed.  778.  The  lien  asserted  in 
Jones  V.  Great  Southern  Hotel  Company,  and  enforced  by  this  court, 
arose  before  the  Ohio  court  had  decided  Palmer  v.  Tingle,  and  before 
the  Ohio  court  had  decided  any  case  affecting  the  constitutionality  of 
any  act  creating  a  lien  in  favor  of  persons  having  no  direct  contract 
with  the  owner.  We  were,  therefore,  not  only  at  liberty,  but  under 
obligation,  to  exercise  an  independent  judgment  in  respect  to  the  va- 
lidity of  the  statute  in  question.  The  lien  now  asserted  arose  long  aft- 
er the  decision  in  Palmer  v.  Tingle,  and,  if  that  decision  is  to  be  re- 
garded as  a  construction  and  application  of  the  organic  law  of  Ohio, 
it  is  obviously  our  duty  to  accept  that  construction  and  apply  it  to 
the  case  now  under  consideration,  inasmuch  as  we  are  not  now  deal- 
ing with  rights  which  arose  before  that  decision,  but  with  rights  un- 
der contracts  made  long  since  that  construction. 

The  obligatory  character  of  Palmer  v.  Tingle  does  not  rest  upon  the 
fact  that  it  was  a  decision  in  respect  to  the  very  statute  now  involved, 
for  that  is  not  the  case.  Nor  does  its  obligatory  effect  rest  alone  upon 
the  similarity  of  the  lien  created  under  the  act  now  involved  with  the 
lien  under  the  later  act  of  1894.  Neither  does  our  obligation  depend 
upon  the  application  of  any  general  rule  of  statutory  or  constitutional 
construction  announced  in  that  case,  or  in  O'Brien  v.  Wheelock,  95 
Fed.  883,  37  C.  C.  A.  309,  affirmed  in  184  U.  S.  450,  22  Sup.  Ct.  354, 
46  L.  Ed.  636.  No  question  of  statutory  construction  was  involved  in 
Palmer  v.  Tingle,  and  none  is  raised  here.  What  the  Supreme  Court 
of  Ohio  decided  in  Palmer  v.  Tingle  was  that  that  part  of  the  organic 
law  of  Ohio  which  declared  that  the  "right  of  enjoying  and  defending 
life  and  liberty"  and  of  "acquiring,  possessing,  and  protecting  proper- 
ty," included  and  involved  the  right  of  any  owner  of  property  to  make 
any  contracts  he  pleased  in  respect  of  improvements  to  be  erected 
thereon  which  did  not  injuriously  affect  the  public  welfare.  Coming 
to  the  application  of  that  constitutional  declaration,  thus  interpreted, 
the  Ohio  court  said : 

"It  was  not  for  the  common  public  welfare  that  the  liberty  of  contract  should 
be  taken  away  from  the  owQer  of  a  building  to  enable  the  seller  of  materials 
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to  collect  their  value  from  a  man  who  never  purchased  them,  and  has  already" 
fully  paid  the  one  with  whom  he  contracted  for  all  that  he  has  received." 

When  considering  the  weight  to  be  given  to  Palmer  v.  Tingle,  this 
court,  in  recognition  of  our  duty  to  lean  toward  an  agreement  with  the 
Ohio  court,  though  not  under  obligation  to  follow  it  in  a  case  when 
rights  had  arisen  before  that  decision,  referred  to  the  identity  of 
this  constitutional  declaration  with  like  provisions  in  the  organic  law 
of  other  states  as  raising  for  our  consideration  a  larger  question  of 
constitutional  law  than  might  otherwise  be  the  case.  In  view,  there- 
fore, of  the  fact  that  the  Ohio  court  had  before  it  no  provision  of  the 
Ohio  Constitution  which  was  peculiar  to  the  Ohio  Constitution,  we  were 
constrained  to  differ  with  that  court  as  to  the  force  and  meaning  of 
the  words  in  question  as  a  limitation  restraining  the  Ohio  Legislature. 
In  this  we  were  affirmed  by  the  Supreme  Court  of  the  United  States. 
But  the  case  is  quite  different  now.  The  highest  court  of  Ohio,  in  the 
exercise  of  its  undoubted  authority,  construed  this  declaration  in  the 
Ohio  Bill  of  Rights  as  denying  to  the  Ohio  Legislature  the  power  to 
create  a  lien  upon  an  owner's  property  through  the  unauthorized  acts 
of  a  principal  contractor.  The  distinction  between  our  obligation  in 
passing  upon  rights  accrued  before  Palmer  v.  Tingle,  and  rights  which 
have  accrued  since,  was  well  stated  by  Justice  Harlan  in  Great  South- 
ern Hotel  Company  v.  Jones,  193  U.  S.  532,  24  Sup.  Ct.  576,  48  L. 
Ed.  778,  when  that  eminent  jurist,  for  the  court,  said : 

"In  our  opinion,  neither  the  decisions  of  Palmer  v.  Tingle,  Young  v.  Lion 
Hardware  Co.,  55  Ohio  St.  423,  45  N.  E.  313,  nor  any  other  case  In  the  Supreme 
Court  of  Ohio,  precluded  the  Circuit  Court  from  exercising  its  Independent 
judgment  as  to  the  constitutionality  of  the  statute  of  Ohio  here  In  question. 
If,  prior  to  the  making  of  the  contracts  between  the  plaintiff  and  McClaln. 
the  state  court  had  adjudged  that  the  statute  in  question  was  In  yldlatlon  of 
the  state  Constitution,  It  would  have  been  the  duty  of  the  Circuit  Court,  and 
equally  the  duty  of  this  court,  whatever  the  opinion  of  either  court  as  to  the 
proper  construction  of  that  instrument,  to  accei)t  such  prior  decision  as  de- 
termining the  rights  of  the  parties.  But,  the  decision  of  the  state  court  as  to 
the  constitutionality  of  the  statute  In  question  having  been  rendered  after  the 
rights  of  the  parties  to  this  suit  had  been  fixed  by  their  contracts,  the  Circuit 
Court  would  have  been  derelict  In  duty  if  It  had  not  exercised  Its  independent 
judgment  touching  the  validity  of  the  statute  here  In  question.  In  making 
this  declaration  we  must  not  be  understood  as  at  all  qualifying  the  principle 
that,  in  all  cases,  it  is  the  duty  of  the  federal  court  to  lean  to  an  agreement 
with  the  state  court,  where  the  Issue  relates  to  matters  depending  upon  the 
construction  of  the  Constitution  or  laws  of  the  state." 

But  it  is  said  that  the  Ohio  court  did  not  have  before  it  in  Palmer 
V.  Tingle  the  particular  act  now  in  question,  but  another,  a  general 
mechanic's  lien  act,  and  that  the  acts  here  involved  apply  to  railroads 
and  other  corporate  companies,  and  that  the  legislative  limitation  de- 
termined by  Palmer  v.  Tingle  was  in  respect  to  the  contracts  of  per- 
sons and  not  of  corporations.  But  it  is  difficult  to  see  why,  if  the 
Ohio  Legislature  has  no  power  to  create  a  lien  against  the  will  of  an 
individual  owner  of  real  property  in  favor  of  persons  having^  no  con- 
tractual relations  with  him,  it  should  have  such  power  simply  because 
the  owner  is  an  aggregation  of  persons  with  corporate  powers.  In- 
deed, the  Ohio  court  in  Palmer  v.  Tingle  supports  its  conclusion  that 
the  act  of  1894  violated  liberty  of  contract  by  referring  to  State  v. 
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Lake  Erie  Iron  Company  (an  officially  unreported  Ohio  case)  33  Ohio 
Xraw  Bui.  6,  by  saying: 

"It  was  the  Infringement  of  the  liberty  of  contract  that  induced  this  court 
1b  State  V.  Lake  Brie  Iron  Company  (officially  unreported^  33  Ohio  Law  Bui. 
'6,  to  hold  the  statute  unconstitutional  which  required  corporations  to  pay 
t^eir  employes  at  least  twice  In  each  month.'* 

In  Cleveland  v.  Construction  Company,  67  Ohio  St.  197,  65  N.  E. 
885,  59  L.  R.  A.  775,  93  Am.  St.  Rep.  670,  the  Supreme  Court  held 
an  act  void,  as  an  abridgment  of  liberty  of  contract,  which  denied  to 
municipal  corporations  the  right  to  agree  with  contractors  and  sub- 
contractors as  to  the  hours  of  labor  which  should  constitute  a  day's 
labor.  In  Stewart  v.  Gardner,  10  Ohio  Cir.  Ct.  R.  (N.  S.)  408,  the  cir- 
•cuit  court  of  Lucas  county  had  under  consideration  the  validity  of  sec- 
tion 3231 — 1,  Revised  Statutes  of  Ohio.  The  point  was  made  that 
Palmer  v.  Tingle  was  not  controlling,  because  section  3231 — 1  ap- 
plied to  railroads.  It  was  held  in  an  elaborate  opinion  that  the  clause 
of  the  Ohio  Bill  of  Rights  applies  not  only  to  individuals,  but  to  private 
<X)rporations,  and  that  the  Legislature  was  without  power  to  qualify 
the  right  of  a  railroad  company  to  make  contracts  in  respect  to  con- 
struction or  improvements  which  it  could  not  make  with  respect  to 
individuals.  It  was  held  that  Palmer  v.  Tingle  was  a  controlling  au- 
thority, and  that  so  much  of  section  3231 — 1  as  undertook  to  give  to 
subcontractors  for  materials  or  supplies  a  lien,  without  the  consent 
of  the  owner,  was  unconstitutional.  This  judgment  directly  involved 
the  very  act  now  under  consideration,  and  was  affirmed,  without  opin- 
ion, by  the  Supreme  Court  of  Ohio,  in  78  Ohio  St.  451,  85  N.  E.  1132. 
The  affirmance  could  not  have  gone  upon  any  other  ground  than  that  of 
the  invalidity  of  the  very  act  under  which  appellants  now  assert  a  lien. 
It  is  true  that  Stewart  v.  Gardner  was  decided  after  the  rights  of 
'appellants  arose,  and  is  not,  therefore,  so  obligatory  as  Palmer  v.  Tin- 
gle. The  decision  is,  however,  of  weight  sufficient  to  solve  any  doubt 
we  might  have  as  to  the  question  now  raised. 

Neither  has  the  appellant  shown  any  right  to  equitable  relief  under 
his  prayer  for  general  relief.  This  contention  is  bottomed  upon  sec- 
tion 3207,  Revised  Statutes,  which  reads  as  follows : 

"Sec.  3207.  (What  Contracts  for  Railroad  Work  shall  Stipulate;  Claims; 
Order  of  Priority.)  Any  person,  association  of  persons,  or  corporation  con- 
tracting for  the  construction  of  a  railroad,  depot  buildings,  water-tanlcs,  or 
any  part  thereof,  shall  be  liable  to  and  shall  pay  to  each  person  performing 
labor  or  furnishing  materials  stipulated  for  In  the  contract  with  the  owner  of 
the  road,  under  a  contract  express  or  implied  with  the  original  contractor,  or 
with  any  subcontractor,  for  the  whole  or  any  part  of  the  worlc  stipulated  in 
the  original  contract  with  the  owner  of  the  railroad;  and  the  railroad  com- 
pany shall  provide,  in  its  contract  with  any  person,  association  of  persons,  or 
corporation  for  the  construction  of  its  road,  or  any  part  thereof,  that  pay- 
ments under  its  said  contract  shall  be  made  in  the  following  order  of  priority: 
First,  to  the  persons  performing  labor  or  furnishing  materials,  or  furnishing 
boarding  <m  the  order  of  any  contractor  or  subcontractor  to  persons  employed 
by  them,  or  either  of  them,  in  furnishing  materials  or  labor  for  or  in  the  con- 
struction of  such  railroad,  without  preference.  Second,  to  any  subcontractor, 
any  balance  due  under  his  contract  after  payment  of  his  or  their  liability  to 
persons  performing  labor  or  furnishing  materials  or  boarding,  under  his  or 
their  contract.  Third,  to  any  contractor,  or  construction  company  intervening 
between  a  subcontractor  and  the  railroad  company,  in  the  order  of  such  in- 
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tervention  from  such  subcontractor  upward  to  the  owner  of  the  railroad, 
any  balance  due  after  payment  by  the  company,  of  amounts  found  due  in  the 
order  of  priority  above  stipulated.** 

That  section,  by  providing  that  the  contracting  railroad  owner  shall 
pay  out  of  the  contract  price  "each  person"  who  shall  labor  or  furnish 
materials  or  supplies  stipulated  for  in  the  contract,  in  the  order  namea 
in  the  section,  regardless  of  any  contract  relation  between  the  owner 
and  such  person,  manifestly  interferes  quite  as  much  with  the  own- 
er's liberty  of  contract  as  if  an  independent  lien  had  been  declared 
in  favor  of  each  person  so  to  be  paid.  Indeed,  the  restraint  upon  the 
owner's  right  of  liberty  of  contract  is  even  more  effectual,  for  the 
owning  railroad  is  required  to  stipulate  in  its  contract  that  it  will  pay 
out  the  contract  price  to  the  persons  and  in  the  order  named  in  the  sec- 
tion. 

Aside  from  the  obvious  fact  that,  if  section  3231 — 1  et  seq.  is  ob- 
noxious because  the  owner  is  subjected  to  liability  to  persons  with 
whom  he  has  no  contract,  this  section  is  void  for  the  same  reason, 
there  is  the  further  difficulty  in  this  case,  namely,  the  contract  made 
by  the  railroad  company  was  made  in  the  state  of  Indiana,  to  be  whol- 
ly performed  by  the  Shutt  Company  in  that  state.  A  contract  made 
in  Indiana,  to  be  exclusively  performed  in  that  state,  was  not  subject 
to  the  requirement  of  the  Ohio  statute  that  the  owning  railroad  shall 
provide,  in  its  contract,  for  the  payment  of  the  contract  price  to  labor 
and  supply  claims  in  the  order  named  in  the  statute.  No  such  provi- 
sion was  inserted  in  the  contract  with  the  Shutt  Company,  and  no 
ground  exists  upon  which  we  can  hold  that  the  term  is  to  be  read  in- 
to the  agreement  for  the  benefit  of  persons  having  no  contractual  re- 
lations with  the  railroad  company. 

Neither  is  there  any  principle  of  general  equity  upon  which  appel- 
lants can  obtain  any  relief  against  the  appellee.  No  facts  are  shown 
which  raise  any  trust,  or  in  any  way  constitute  the  relation  of  debtor 
or  creditor,  between  appellants  and  appellee.  No  fraud  was  practiced 
upon  which  a  liability  can  be  raised,  and  the  appellants  mu^t  look  alone 
to  the  Shutt  Improvement  Company  for  the  balance  of  their  account. 

Decree  affirmed. 
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(178  Fed.  677.) 

UNITED  STATES  CONSOL.  SEEDED  RAISIN  CO.  t.  CHADDOCK  &  CO. 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit    November  3,  1909.) 

No.  1,736. 

1.  Appeal  and  Erbob  (§  167*)— Gbounds  fob  Dismissal  op  Appeal— Stipu- 

lation Not  to  Appeal. 

A  stipulation  by  the  parties  to  a  suit  that  no  appeal  shall  be  taken 
from  the  decree  of  the  trial  court,  if  based  on  a  valid  and  legal  consider- 
ation, will  be  enforced  by  the  appellate  court,  and  an  appeal,  if  talsen, 
dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fi§  1008» 
1009;  Dec.  Dig.  §  167.*1 

2.  Appeal  and  E^bbob  (§  167*)— Dismissal  of  Appeal— Enfobcement  of  Stip- 

ulation Not  to  Appeal. 
An  appeal  dismissed,  as  in  violation  of  a  valid  stipulation  not  to  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1008, 
1009;  Dec.  Dig.  §  167.«] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Southern  District  of  California. 

Suit  by  the  United  States  Consolidated  Seeded  Raisin  Company 
against  Chaddock  &  Co.  From  a  decree  dismissing  the  bill,  com- 
plainant appeals.    Motion  to  dismiss  appeal  sustained. 

•  The  appellant,  as  owner  of  the  patent  issued  to  George  Pettlt,  Jr.,  and  John 
D.  Sprower,  on  February  14,  1899,  for  a  fruit-seeding  machine,  brought  suit 
In  the  court  below  against  the  appellee,  alleging  that  the  appellee  had  been 
making,  using,  and  selling  machines  containing  the  said  invention,  and  pray- 
ing for  an  accounting  and  an  injunction.  The  appellee  answered,  denying  in- 
fringement, and  alleging,  among  other  defenses,  that  the  appellant  was  eq- 
uitably estopped  to  assert  that  the  appellee^s  machine  Infringed  its  patent, 
for  the  r^son  that  more  than  two  years  prior  to  the  commencement  of  the 
suit  the  appellee,  at  the  request  of  the  appellant,  allowed  and  permitted  it 
to  inspect  the  machines  then  and  ever  since  used  by  the  appellee,  that  said 
machines  were  carefully  inspected  and  scrutinized  by  the  appellant,  and  that 
thereupon  the  appellant  informed  the  appellee  that  said  machine  so  made  and 
used  by  it  did  not  in  any  respect  Infringe  any  of  the  rights  of  the  appellant 
or  their  said  patent ;  that,  relying  upon  said  statement  and  acquiescence,  the 
appellee  had  continued  to  use  the  machines  and  had  expended  large  sums  of 
money  in  connection  therewith.  On  the  issues  and  the  evidence  taken  in  the 
court  below  the  trial  court  found  that  claim  17  of  the  appellant's  patent,  be- 
ing the  claim  which  was  in  controversy,  was  valid,  and  that  the  appellee's 
madiines  fell  within  the  terms  thereof,  but  that  by  reason  of  the  conduct  of 
the  appellant  it  was  estopped  to  allege  that  the  appellee  had  infringed  its 
patent,  and  on  the  ground  of  estoppel  solely  the  court  dismissed  the  bill. 
Testimony  was  taken  on  the  trial  concerning  an  experimental  use  made  by 
the  appellee,  more  than  a  year  after  the  commencement  of  the  suit,  of  a  new 
machine,  made  at  the  instance  of  E.  L.  Chaddock,  one  of  the  stockholders  of 
the  ai^[)ellee,  under  an  invention  for  which  he  subsequently  obtained  letters 
patent  The  testimony  was  given  by  two  witnesses,  one  of  whom  was  the  as- 
sistant secretary  of  the  appellant,  and  the  other  was  a  manufacturer  of 
raisin  seeding  machines,  both  of  whom  were  invited  by  the  appellee  to  In- 
spect the  machine.  They  testified  that  they  did  so,  that  the  machine  was 
operated  for  their  Inspection,  and  their  testimony  tended  to  show  that  it  in- 
fringed the  appellant's  patent.  The  testimony  so  taken  was  received  over 
the  appellee's  objection  that  it  had  no  reference  to  any  machine  Involved  in 
the  controversy.  As  to  that  machine,  the  decree  of  the  court  below  recites 
as  follows:    "And  it  also  appearing  to  the  satisfaction  of  the  court  that  the 
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use  of  the  fourth  machine,  referred  to  in  the  testimony,  being  experimental, 
does  not  constitute  an  infringement  of  the  patent  in  suit"  The  appellant  ap- 
pealed from  the  decree. 

John  H.  Miller,  William  K.  White,  and  Horace  G.  Piatt,  for  appel- 
lant. 

L.  L.  Cory,  for  appellee. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellee  has  moved  to  dismiss  the  appeal  on  the  ground  that  the  appel- 
lant by  its  written  agreement  had  relinquished  its  right  to  appeal  from 
the  decree.  It  is  shown  that  after  the  cause  had  been  argued  and  sub- 
mitted in  the  court  below,  and  before  the  decision  thereof,  the  appellee, 
together  with  E.  G.  Chaddock,  E.  L.  Chaddock,  and  John  Chaddock, 
as  parties  of  the  first  part,  entered  into  an  agreement  with  the  appel- 
lant, as  party  of  the  second  part,  in  which,  after  referring  to  the  pat- 
-ents  of  the  respective  parties,  it  was  recited  that  : 

"Whereas,  many  conflicting  claims  have  arisen  between  the  holders  and 
owners  of  said  respective  patents,  and  which  have  resulted  in  litigation, 
which  is  expensive  and  otherwise  injurious  to  the  business  and  interests  of 
the  respective  parties  hereto,  and  it  is  the  desire  of  said  respective  parties 
liereto  to  make  and  enter  into  an  arrangement  whereby  and  during  its  con- 
tinuance there  would  be  an  amicable  arrangement  and  adjustment  between 
them  of  their  respective  controversies,  and  in  the  hope  of  a  final,  just,  and 
amicable  settlement  of  all  disputes  and  difTerences.*' 

Jn  the  agreement  it  was  covenanted  that  so  long  as  the  parties  of  the 
first  part  shall  deal  exclusively  in,  and  shall  purchase,  sell,  and  handle, 
only  seeded  raisins  seeded,  processed,  and  packed  by  the  party  of 
the  second  part,  and  no  other,  the  parties  of  the  first  part  do  lease 
and  demise  unto  the  party  of  the  second  part,  for  a  term  of  three  years, 
the  Chaddock  raisin  seeding  plant  at  an  annual  rental  of  $15,000, 
provided,  however,  that,  should  the  said  suit  then  pending  and  un- 
decided be  decided  in  favor  of  the  appellee,  the  annual  rental  should 
be  $20,000.    Then  follows  this  proviso: 

"And  provided,  further,  that  the  judgment  which  shall  be  rendered  in  said 
Circuit  Court  in  said  action  or  suit,  whether  the  same  shall  be  in  favor  of 
:said  plaintiff  or  of  said  defendant,  shall  be  final,  and  shall  not  be  appealed 
from  or  otherwise  assailed,  in  any  manner  or  mode  whatsoever,  by  either  or 
any  of  the  parties  hereto  or  thereto,  except,  only,  that  if  by  said  judgment  or 
decree  it  shall  be  held  and  adjudged  that  the  patent  belonging  to  said  party 
of  the  second  part,  and  concerning  which  the  said  action  or  suit  is  brought, 
is  invalid,  or  that  the  same  is  not  infringed  upon  by  any  machine,  or  ma- 
t^bines,  belonging  to  said  Chaddock  &  Co.,  or  by  any  machine  described  in 
and  claimed  by  said  letters  patent  granted  to  said  E.  L.  Chaddock,  above  re- 
ferred to,  said  party  of  the  second  part  may  appeal  from  said  judgment,  or 
take  such  other  course  with  reference  thereto,  and  for  the  protection  of  its 
'•ights  in  the  premises,  as  it  may  be  advised,  and  except,  further,  that  if  the 
'decree  or  Judgment  rendered  In  said  action  or  suit  shall  be  in  favor  of  said 
party  of  the  second  part,  and  shall  be  sufficient  in  its  terms  to  cover  a  ma- 
chine built  under  and  in  accordance  with  said  patents  held  by  E.  L.  Chad- 
dock,  and  to  hold  that  such  a  machine  infringes  the  patent  of  said  party  of 
the  second  part,  then  and  In  that  event  said  Chaddock  &  Co.  may  appeal  from 
the  said  Judgment  or  decree,  or  take  such  other  course  to  obtain  a  review  or 
•correction  of  said  judgment  or  decree  as  it  may  be  advised." 
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The  agreement  is  of  great  length,  and  contains  numerous  other  pro- 
visions, but  none  bearing  upon  the  question  of  the  right  to  appeal.  The 
right  of  the  appellant  to  prosecute  the  appeal,  in  view  of  the  terms  of 
the  agreement,  depends  upon  the  construction  to  be  given  to  the  decree. 
The  appellant  does  not  contend — and,  indeed,  the  contention,  if  made, 
could  not  be  sustained — that  the  decree  holds  its  patent  invalid;  but 
it  contends  that  by  virtue  of  the  decree  it  is  adjudged  that  the  appel- 
lant's patent  is  not  infringed  upon  by  the  machines  used  by  the  ap- 
pellee. We  are  unable  to  agree  with  this  contention.  There  was  no 
finding  whatever  upon  the  question  of  infringement.  Having  deter- 
mined that  an  equitable  estoppel  arose  from  the  conduct  of  the  appel- 
lant, the  court  found  it  unnecessary  to  enter  upon  a  discussion  of  the 
question  of  infringement.  The  decree  says  in  substance  to  the  appel- 
lant: 

''It  is  immaterial  whether  the  machines  used  by  the  appellee  infringe  upon 
your  machine,  for  by  your  conduct  you  are  estopped  to  allege  infringement" 

But  the  appellant  points  to  the  machine  made  under  the  letters  pat- 
ent granted  to  E.  L.  Chaddock  during  the  pendency  of  the  suit,  and 
the  experimental  use  which  was  made  thereof,  and  insists  that,  in- 
asmuch as  the  court  held  that  such  use  of  the  machine  was  not  an 
infringement  of  the  appellant's  patent,  that  finding,  within  the  express 
terms  of  the  stipulation,  secures  to  it  the  right  to  appeal.  To  this  it  is 
a  conclusive  answer  to  point  to  the  fact  that  in  the  decree  of  the  court 
below  there  was  no  decision  on  the  question  whether  that  machine  did 
or  did  not  infringe  the  appellant's  patent.  The  court  did  not  hold  that 
it  was  not  an  infringing  machine,  but  held  that  its  use  by  the  appellee 
was  not  an  infringing  use,  for  the  reason  that  it  was  only  experimental. 
There  was  no  decision  that  the  machine  itself,  as  constructed,  was  not 
an  infringing  machine.  By  the  terms  of  the  stipulation  it  was  only  in 
case  that  the  court  held  that  the  appellant's  patent  was  "not  infringed 
upon  by  any  machine  belonging  to  or  theretofore  used  by  the  appellee, 
or  by  any  machine  described  in  the  claim  by  letters  patent  issued  to  E. 
L.  Chaddock,"  that  the  appellant  was  to  have  a  right  to  appeal.  The 
purpose  of  the  agreement  was  to  end  the  litigation,  and  its  purport  is 
that  the  parties  thereto  were  to  abide  by  the  decision  of  the  court,  un- 
less thereby  it  should  be  decreed  that  the  appellant's  patent  was  invalid, 
or  that  the  appellant's  machines  were  so  constructed,  devised,  or  ar- 
ranged as  to  avoid  infringement  thereof.  In  short,  the  appellant  re- 
served the  right  to  appeal  only  in  case  the  decree  affected  the  integrity 
of  its  patent  rights.    This,  it  is  clear,  the  decision  did  not  do. 

While  in  some  jurisdictions  it  has  been  held  that  a  mere  promise  or 
agreement  not  to  prosecute  an  appeal  will  not  divest  an  appellate  court 
of  its  jurisdiction  (Sanders  v.  White,  22  Ga.  103 ;  Fahs  et  al.  v.  Darling 
et  al.,  82  111.  142;  Runnion  v.  Ramsay,  93  N.  C.  410),  the  contrary  has 
been  held  in  other  jurisdictions;  and  it  seems  to  be  universally  held 
that,  where  such  an  agreement  is  made  upon  a  valid  and  legal  consid- 
eration, either  before  or  after  trial,  it  will  be  enforced  in  an  appellate 
court,  and  the  appeal,  if  taken,  will  be  dismissed  (Townsend  v.  Master- 
son,  etc.,  15  N.  Y.  687;  Cole  v.  Thayer,  25  Mich.  212;  Oliver  v. 
Blair  [Cal.]  5  Pac.  917;  Saling  v.  German  Savings  Bank  [Com.  PL] 
97  aCA.— 34 
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8  N.  Y.  Supp.  469 ;  Commonwealth  v.  Johnson,  6  Pa.  136 ;  Wheeler 
V.  Floral  M.  &  M.  Co.,  10  Nev.  200 ;  Hill  v.  Hermans,  59  N.  Y.  396 ; 
Mackey,  Executor,  v.  Daniel,  69  Md.  484;  Emerick  v.  Armstrong  et 
al.,  1  Ohio,  513 ;  Johnson  v.  Halley,  8  Tex.  Civ.  App.  137,  27  S.  W. 
750).    In  Townsend  v.  Masterson,  etc.,  supra,  it  was  said: 

"It  is  insisted  by  the  defendant's  counsel  that  the  jurisdiction  of  this  court 
Is  limited  to  hearing  appeals  upon  their  merits,  and  that  it  cannot  enforce 
stipulations  made  by  the  parties  in  the  subordinate  courts.  But  certainly  the 
duty  of  hearing  appeals  involves  the  Jurisdiction  of  determinUig  whether  a 
particular  case  is  properly  before  us  on  appeal.  It  is  perfectly  competent 
for  the  parties  to  determine,  in  the  preliminary  steps  of  the  litigation,  wheth- 
er they  will  place  the  question  in  dispute  in  a  condition  to  be  reviewed  here. 
They  may  omit  to  except  to  the  decision  of  the  court  before  whom  the  primary 
decision  is  made,  or,  after  excepting,  they  may  waive  or  abandon  the  ex- 
ception absolutely  or  to  a  modified  extent  There  is  no  reason,  therefore,  why 
they  may  not  mutually  agree  that  exceptions  which  have  been  taken  shall 
only  be  efTectual  to  sustain  an  appeal  to  the  General  Term  of  the  same  court** 

The  appellant  makes  the  point  that  the  objection  to  taking  the  ap- 
peal should  have  been  presented  in  the  court  below,  and  that  it  comes 
too  late  when  presented  for  the  first  time  in  this  court.  We  find  no 
substantial  ground  for  so  holding.  The  agreement  was  not  on  file  in 
the  court  below,  and  the  order  allowing  the  appeal  was  made  by  the 
court  apparently  in  ignorance  of  its  existence.  In  accepting  the  serv- 
ice of  the  assignments  of  errors,  counsel  for  the  appellee  reserved  "all 
exceptions  and  objections  to  the  taking  of  the  appeal."  There  was  no 
waiver,  therefore,  of  the  rights  secured  to  the  appellee  by  the  agree- 
ment. The  objection  to  the  jurisdiction  of  the  appellate  court  to  enter- 
tain an  appeal  in  such  a  case  is  properly  addressed  to  that  court.  It  is 
so  held  in  the  cases  above  cited. 

The  motion  to  dismiss  must  be  allowed. 


(173  Fed.  580.) 

LILIENTHAL  et  al.  v.  CARTWRIGHT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  18^  1909.) 

No.  1,664. 

1.  Evidence  (|  458*> — Contracts— Intention  of  Parties. 

In  an  action  on  a  written  contract  by  which  defendant,  who  owned  a 
hop  farm,  agreed  to  sell  to  plalntifT  the  crop  on  such  farm  for  the  ensu- 
ing two  years,  the  defense  was  that  it  was  orally  agreed,  both  before  and 
after  the  contract  was  signed,  that  it  should  be  void  or  should  terminate 
ki  case  he  should  sell  his  land,  and  that  he  did  sell  it  Held,  that  it  was 
not  error  to  admit  evidence  of  a  similar  understanding  at  the  time  of  the 
making  of  a  contract  two  years  before  between  the  same  parties,  and  that 
on  the  sale  by  defendant  of  a  part  of  his  land  the  contract  was  modified 
accordingly,  where  the  Jury  were  instructed  that  such  evidence  was  not 
to  be  considered  on  the  question  whether  the  contract  in  suit  was  modified, 
but  only  to  aid  in  determining  the  condition  of  the  minds  of  the  parties 
when  it  was  made,  and  the  probability  that  the  modification  claimed 
would  be  assented  to  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  2083;  Dec.  Dig. 
I458.*] 


LILIENTHAL  V.  OARTWRIGHT.  531 

2.  Estoppel  (§  78*)— Action  fob  Bbeach— Defenses. 

Defendant  entered  into  a  contract  to  sell  to  plaintiffs  the  hops  raised 
by  him  on  his  farm  for  the  ensuing  two  years.  Held,  in  an  action  to  re- 
cover damages  for  breach  of  such  contract,  that  defendant  was  entitled 
to  show  as  an  estoppel  that  it  was  agreed  when  and  after  the  contract 
was  made  that  It  should  terminate  and  not  be  enforced  in  case  he  sold 
his  farm,  and  that  when  he  contemplated  such  sale  he  was  assured  by 
plaintiff  of  the  same  thing,  and  made  the  sale  in  reliance  on  such  as- 
surance. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  |§  204-210 ;  Dec. 
Dig.  §  78.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

Action  by  Albert  Lilienthal  and  Philip  N.  Lilienthal,  partners  as 
Lilienthal  Bros.,  against  J.  R.  Cartwright.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

On  March  7,  1902,  the  plaintiffs  in  error,  who  were  plaintiffs  in  the  court 
below,  entered  into  two  contracts  with  the  defendant  in  error,  defendant  in 
the  court  below,  by  the  terms  of  which  the  latter  agreed  to  complete  the  cul- 
tivation of  about  35  acres  of  land  In  Harrisburg,  Or.,  and  harvest,  cure,  and 
bale  the  hops  grown  thereon  for  the  two  years  of  1903  and  1904,  and  deliver 
the  same  to  the  plaintiffs  between  the  1st  and  3l8t  days  of  October  of  the 
respective  years  at  the  agreed  price  of  10  cents  per  pound.  Each  con- 
tract provided  for  the  delivery  of  30,000  pounds  of  hops  grown  on  the  prem- 
ises described,  and  such  hops  should  not  be  the  product  of  fuggle  vines,  nor 
a  first  year's  planting,  etc.  In  1903,  and  again  in  1904,  plaintiffs  offered  to 
perform  their  part  of  the  contracts  for  the  respective  years  by  tendering  pay- 
ment therefor ;  but  the  defendant  refused  to  perform  his  part  of  the  contracts 
by  the  delivery  of  the  hops.  Thereafter  plaintiffs  brought  two  separate  ac- 
tions against  the  defendant  to  recover  in  each  case  damages  for  breach  of 
the  particular  contract. 

The  defense  in  each  case,  as  set  up  in  the  answer,  was  that  after  the  contract 
was  made,  on  the  7th  day  of  March,  1902,  "the  plaintiffs  represented  and 
agreed  to  and  with  the  defendant  that  if  the  defendant  should  sell  the  prem- 
ises, or  any  part  thereof,  described  in  the  said  contract,  that  the  said  contrac-t 
should  be  and  become  void  and  inoperative  as  to  the^  land  so  sold,  and  tben 
and  there  agreed  with  the  defendant  that  he  might  sell  the  said  lands  de- 
scribed in  the  said  contract,  and  that  the  defendant  would  be  released  by  the 
said  sale  from  any  obligation  to  the  plaintiffs  under  or  by  virtue  of  said  con- 
tract" The  defendant  sold  the  farm  in  question  on  the  8th  day  of  November, 
1902,  and  did  not  thereafter  cultivate  the  same,  or  raise  any  hops  thereon,  or 
have  any  interest  in  the  crops  that  were  raised  thereon,  and  did  not  deliver 
any  hops  to  the  plaintiffs.  It  was  alleged  in  the  defendant's  answer  that  plain- 
tiffs ought  not  to  be  permitted  to  allege  that  the  contracts  described  in  the 
complaint  were  either  of  them  in  force  at  any  time  after  the  Sth  day  of  No- 
vember, 1902,  or  to  allege  or  prove  that  the  defendant  was  obliged,  under  the 
terms  of  said  contracts,  to  deliver  to  the  plaintiffs  the  hops  raised  upon  the 
said  premises,  or  any  part  thereof,  or  to  allege  or  prove  that  the  defendant 
was  guilty  of  any  breach  of  the  terms  or  provisions  of  said  contracts,  or  to 
allege  or  prove  that  the  plaintiffs  had  l>een  damaged  in  any  sum  whatever  by 
the  alleged  breach  of  said  contracts  relied  on  in  the  complaint 

The  cases  were  by  order  of  the  court  consolidated  and  tried  together  before 
the  same  Jury,  resulting  in  a  verdict  for  the  defendant  in  each  case.  In  the 
course  of  the  trial  the  court  admitted  testimony,  over  the  objection  of  the 
plaintiffs,  tending  to  show  that  with  re^)ect  to  a  prior  agreement  between  the 
parties,  entered  into  in  December,  1900,  respecting  the  sale  of  hops,  the  agent 
of  the  plaintiffs  told  the  defendant  that  the  contract  would  be  void  or  at  nu 
end  if  he  sold  his  land.  The  court  also  admitted  testimony,  over  the  objec- 
tion of  the  plaintiffs,  tending  to  show  that  before  and  after  the  signing  of  the 
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contracts  on  March  7,  1902,  the  agent  of  the  plaintiffs  told  the  defendant  that 
if  he  sold  his  land  that  would  end  the  contracts  for  the  delivery  of  the  hops. 

J.  N.  Teal  and  Wirt  Minor,  for  plaintiffs  in  error. 
M.  L.  Pipes,  J.  K.  Weather  ford,  and  John  R.  Wyatt,  for  defendant 
in  error. 

Argued  before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
errors  assigned  may  be  reduced  to  two  questions — the  first  relating  to 
the  admission  of  evidence  tending  to  prove  a  statement  alleged  to  have 
been  made  by  the  agent  of  the  plaintiffs  to  the  defendant  in  December, 
1900,  at  the  time  of  making  prior  contracts  for  the  sale  of  hops,  to  the 
effect  that  the  contract  (referring  to  the  original  contract)  would  be 
void  or  at  an  end  if  the  defendant  sold  the  land;  and,  second,  relating 
to  the  admission  of  evidence  tending  to  prove  statements  alleged  to 
have  been  made  by  the  same  agent  of  the  plaintiffs  to  the  defendant, 
substantially  to  the  same  effect,  made  both  before  and  after  the  con- 
tracts for  the  years  1903  and  1904  were  executed  on  March  7,  1902. 
Both  of  these  questions  arise  in  the  application  of  the  common-law  rule 
against  the  admission  of  parol  testimony  to  vary  the  terms  of  a  written 
contract.  The  rule  in  the  state  of  Oregon,  as  it  has  been  enacted  into 
law,  is  in  the  following  words : 

"When  the  terms  of  an  agreement  have  been  reduced  to  writing  by  the  par- 
ties, it  is  to  be  considered  as  containing  all  those  terms,  and  therefore  there 
can  be,  between  the  parties  and  their  representatives  or  successors  in  interest, 
no  evidence  of  the  terms  of  the  agreement  other  than  the  contents  of  the 
writing,  except  in  the  following  cases." 

The  exceptions  are  not  material  to  the  present  case,  and  therefore 
need  not  be  stated.  With  respect  to  the  first  question  the  court  admit- 
ted the  testimony  to  which  objection  was  made,  not  as  tending  to  vary 
any  of  the  terms  of  the  written  contract,  but  for  the  single  purpose  of 
aiding  the  jury  in  determining  the  condition  of  the  minds  of  the  par- 
ties, or  of  the  plaintiffs,  and  their  disposition  towards  entertaining  such 
a  proposition,  or  assenting  to  consider  the  original  contract  void,  should 
a  sale  of  the  premises  be  made  by  the  defendant,  and  the  testimony  was 
so  limited  by  the  court  in  its  instructions  to  the  jury.    The  court  said: 

"I  further  instruct  you  that  the  written  contract.  In  so  far  as  it  pertains 
to  this  controversy  or  has  relation  thereto,  was  concluded  when  the  same  was 
signed  by  Cartwright  AU  the  terms  of  the  contract  were  agreed  upon  at  that 
time,  and  by  concert  of  action  of  the  parties  reduced  to  writing,  and  when  so 
formulated  it  is  conclusively  presumed  to  contain  all  that  the  parties  Intended 
to  have  Introduced  therein.  No  other  agreement  than  such  as  is  evidenced  by 
the  contract  can  the  parties  rely  upon  as  being  made  prior  to  the  time  such 
signing  was  had.** 

The  court  further  instructed  the  jury  with  respect  to  this  testimony : 

"I  have  permitted  testimony  to  go  to  you  touching  conversations  that  might 
have  been  had  between  the  parties,  relative  to  the  disposal  of  the  land  by 
Cartwright,  prior  to  the  time  when  the  contract  was  concluded.  This  should 
be  considered  by  you,  not  as  tending  to  vary  any  of  the  terms  of  the  writtoi 
contract,  for  it  cannot  be  so  varied,  but  for  the  single  purpose  of  aiding  you 
in  determining  the  condition  of  the  minds  of  the  parties,  or  of  the  plaintiffs, 
jand  their  disposition  towards  entertaining  such  a  proposition,  or  assenting  to 
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considering  the  original  contract  void,  should  a  sale  of  the  premises  be  made 
by  Cartwright  Such  an  arrangement,  if  one  was  had  subsequent  to  the  sign- 
ing, must  be  substantiated  and  proven  by  what  was  done  and  said  also  sub- 
sequent to  that  time,  and  the  defendant's  case  must  be  made  on  that  basis, 
and  none  other." 

The  rule  under  which  this  testimony  was  admitted  is  analogous  to 
the  rule  that  admits  parol  testimony  to  show  the  situation  of  the  par- 
ties at  the  time  the  writing  was  made  and  the  circumstances  under 
which  it  was  executed.  Fire  Insurance  Association  v.  Wickham,  141 
U.  S.  564,  676,  12  Sup.  Ct.  84,  35  L.  Ed.  860;  McElroy  v.  British 
American  Assur.  Co.,  94  Fed.  990,  997,  36  C.  C.  A.  615 ;  North  Ameri- 
can Transportation  Co.  v.  Samuels,  146  Fed.  48,  55,  76  C.  C.  A.  506. 

It  appears  from  the  evidence  in  the  record  that  the  circumstances 
under  which  the  contracts  in  suit  were  made  arose  out  of  this  situation 
of  the  parties :  In  the  year  1900  the  defendant  was  the  owner  of  55 
acres  of  land,  of  which  about  45  acres  were  in  hops ;  that  in  Decem- 
ber, 1900,  he  entered  into  five  written  contracts  with  the  agent  of  the 
plaintiffs  for  the  sale  of  the  hops  on  this  land  for  the  following  years ; 
and  the  evidence  tended  to  show  that  before  the  defendant  signed  these 
contracts  he  was  told  by  the  agent  of  the  plaintiffs  that  the  written  con- 
tracts would  not  prevent  him  from  selling  the  land — that  the  contracts 
would  be  at  an  end.  It  appears  that  he  did  sell  some  portion  of  the 
land — ^pfobably  about  20  acres,  though  the  evidence  is  not  clear  upon 
that  point — and  the  original  written  agreements  were  surrendered  up 
and  new  agreements  executed  in  their  place. 

This  testimony  as  to  the  statement  of  the  plaintiffs*  agent  was  ad- 
mitted, not  as  tending  to  vary  any  of  the  terms  of  the  written  contracts, 
but  as  tending  to  show  that  a  statement  upon  a  collateral  subject  re- 
lating to  the  sale  of  the  land  was  one  that  had  been  made  before  by 
the  plaintiffs'  agent,  and  under  similar  circumstances  might  reasona-. 
bly  be  made  the  subject  of  a  verbal  agreement  with  respect  to  the  con- 
tracts in  suit.  In  this  aspect  we  think  the  evidence  was  properly  ad- 
mitted. 

With  respect  to  the  second  question  the  defendant  set  up  in  his  an- 
swer the  verbal  agreement  with  the  agent  of  the  plaintiffs  to  the  effect 
that  if  the  defendant  should  sell  the  premises,  or  any  part  thereof,  de- 
scribed in  the  written  contracts  of  March  7,  1902,  then  the  said  con- 
tracts should  become  void  and  inoperative  as  to  the  land  so  sold,  and 
that  in  pursuance  of  such  agreement  and  in  reliance  upon  its  terms  de- 
fendant sold  the  land,  and  did  not  thereafter  cultivate  the  same,  or 
have  any  interest  in  the  crops  raised  upon  the  land.  The  defendant 
relied  upon  the  evidence  of  these  facts  as  an  estoppel.  The  evidence 
was  admitted  by  the  court,  and,  we  think,  properly. 

The  court  instructed  the  jury  upon  this  question  as  follows : 

"Now,  to  advance  another  step  in  the  course  of  the  pleadings  and  trial,  the 
defendant  has  set  up  by  his  answer  that  the  parties,  namely,  himself  and  the 
plaintiffs,  had  an  agreement  or  understanding  between  them,  after  the  contract 
denoted  by  the  writing  had  been  concluded,  that  if  the  defendant  should  sell 
the  land  the  written  contract  would  be  and  become  nugatory  and  void,  and  its 
performance  would  not  be  insisted  upon.  It  was  within  the  power  and  privi- 
lege of  the  parties  to  modify  the  contract,  either  by  writing  or  verbally,  after 
it  had  been  concluded,  and  such  modification  would  be  binding  as  the  original 
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contract.  So  It  was  within  the  power  and  privilege  of  the  plaintiffs  to  agree 
or  arrange  with  the  defendant  that  he  would  be  privileged  to  sell  the  land 
upon  which  the  hops  were  to  be  grown,  and  that  thereafter,  If  sold,  the  parties 
should  consider  the  contract  as  at  an  end.  And  it  Is  a  question  for  you  to 
determine  whether  such  an  understanding  was  had  subsequent  to  the  time  of 
concluding  the  original  contract  The  defense  thus  set  up  proceeds  up<Hi  the 
Idea  or  ground  of  estoppel ;  that,  such  an  understanding  having  been  had,  if 
you  so  find,  the  defendant  acted  thereon  and  sold  the  premises;  and  that, 
the  defendant  having  been  thus  led  to  act  through  the  agreement  thereto  by 
the  plaintiffs,  plaintiffs  should  not  now  be  permKted  to  assert  the  contrary, 
and  to  insist  upon  the  performance  by  defendant  of  any  conditions  of  the 
original  contract" 

The  law  is  here  clearly  and  correctly  stated.  Was  the  testimony  to 
which  the  defendant  refers  properly  admitted  ?  We  think  it  was.  The 
defendant  was  the  owner  of  a  tract  of  land  upon  which  he  had  pro- 
posed to  raise  hops,  and  he  had  entered  into  an  agreement  with  the 
plaintiffs  for  the  sale  of  these  hops  for  two  successive  years.  Such 
an  agreement  might  interfere  with  the  sale  of  the  land.  Defendant  tes- 
tified that  he  said  to  plaintiffs'  agent: 

"Suppose  I  sell  the  rest  of  the  land ;  the  contract  Is  void?" 

To  which  the  agent  replied : 

"Yes;  that  Is  the  end  of  our  contract.  You  don't  have  to  deliver  no  hops 
only  what's  growed  on  that  piece  of  ground." 

The  defendant  further  testified  that  subsequently  he  told  the  agent 
he  was  going  to  sell  the  property,  that  he  had  already  made  a  deal, 
and  that  he  would  deliver  no  more  hops,  and  the  agent  said  "that  it  was 
all  right."  The  plaintiffs'  agent  denied  that  he  had  any  such  conver- 
sation with  the  defendant;  but  whether  any  such  conversation  took 
place  was,  of  course,  a  question  for  the  jury. 

If,  however,  defendant's  testimony  is  true  it  tended  to  establish  the 
fact  that  plaintiffs  are  now  asserting  a  claim  which  they  or  their  agent 
induced  the  defendant  to  believe  they  would  not  rely  on,  and  upon  the 
faith  of  which  defendant  placed  himself  in  a  position  where  he  could 
not  carry  out  his  contracts.  In  Cairncross  v.  Lorimer,  3  Macq.  828, 
Lord  Campbell  said: 

"The  doctrine  ♦  ♦  •  Is  to  be  found,  I  believe,  In  the  laws  of  all  civilized 
nations,  that  If  a  man,  either  by  words  or  by  conduct,  has  intimated  that  he 
consents  to  an  act  which  has  been  done,  and  that  he  will  offer  no  opposition 
to  it  although  It  could  not  have  been  lawfully  done  without  his  consent  and 
he  thereby  Induces  others  to  do  that  from  which  they  otherwise  might  have 
nhstained,  he  cannot  question  the  legality  of  the  act  he  had  so  sanctioned,  to 
the  prejudice  of  those  who  have  so  given  faith  to  his  words  or  to  the  fair 
inference  to  be  drawn  from  his  conduct" 

In  Dickerson  v.  Colgrove,  100  U.  S.  678,  25  L.  Ed.  618,  the  Supreme 
Court  of  the  United  States  refers  to  the  case  of  Faxton  v.  Faxon, 
28  Mich.  159,  as  an  authority  upon  this  subject.  In  that  case  a  mort- 
gagee holding  several  mortgages  prevailed  on  a  son  of  the  deceased 
mortgagor,  then  intending  to  remove  to  a  distance,  to  remain  on  the 
premises  and  support  the  family,  by  assuring  him  that  the  mortgages 
should  never  be  enforced.  The  son  supported  the  family,  and  the 
property  grew  in  value  under  his  tillage.  After  a  lapse  of  several 
years  the  mortgagee  proceeded  to  foreclose.    He  was  held  to  be  es- 
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topped  by  his  assurances,  upon  which  the  son  had  acted.    The  Michi- 
gan court  said :  ......^ 

"The  complainant  may  hay«  estopped  himself  without  any  poslttveap^ 
ment°lf  he  Intentionally  led  the  defendants  to  do  or  a»»tfl° '^S*  *S^°|.Xk 
Sing  Involving  labor  or  expenditure  to  any  considerable  amount  by  gWing 

f^^^rttnKclItos  which  he  has  Induced  others  to  suppose  he  would  not 
rrf^on  5S^  rSle  doU  not  rest  on  the  assumption  that  he  has  obtained  any 
S^^'l  Sn  J?  adv^tage.  but  on  the  fact  that  he  ^f^J^f "^  °*^t{^J^*t"* 
inluch  a  manner  that  they  will  be  seriously  prejudl^tf  he  Is  allovved  to 
fall  m  carrying  out  what  he  has  encouraged  them  to  expect. 

This  defense  is  available  in  law.    Kellogg-Mackay-Cameron  Co.  v. 
Havre  Hotel  Co.  et  al.,  97  C.  C.  A.  415, 173  Fed.  249. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


(173  Fed.  685.)  THOMAS  v.  WOODS  et  aL 

(CSrcult  Court  of  Appeals,  Eighth  Circuit    September  11,  1909.) 

No.  2,914. 

L  Bankbtjptct  (I  440*)  ^Appeal  and  Revision  of  Pboceemnos— Mode  of 
Review 

The  petition  of  a  trustee  in  bankruptcy,  filed  in  the  bankruptcy  court, 
to  have  certain  adverse  claims  and  liens  on  property  belonging  to  the 
estate  declared  void,  and  for  a  sale  of  the  property  free  and  clear  of  the 
same,  has  all  the  elements  of  a  suit  in  equity,  and  the  decision  therein  is 
reviewable  by  the  Circuit  Court  of  Appeals  on  appeal,  under  Bankr.  Act 
July  1,  1898,  c.  541,  §  24a,  30  Stat.  553  (U.  S.  Comp.  St.  1901,  p.  3431). 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  915;  Dec  Dig. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C  \>.  A*  <7.J 

2.  Bankruptcy  (J  293*)— Jurisdiction  of  Courts— Property  in  Other  Juris- 
dictions. ^  ^^  ^ 

On  the  filing  of  a  petition  in  bankruptcy,  all  property  held  by  or  for 
the  bankrupt  is  brought  within  the  custody  of  the  court  of  bankruptcy, 
and  upon  adjudication  that  court  is  vested  with  jurisdiction  to  determine 
all  liens  or  interests  affecting  it,  which  jurisdiction  is  coextensive  with  the 
United  States, 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  413 ;  Dec  Dig. 

S  293.* 

Jurisdiction  of  federal  courts  in  suits  relating  to  bankruptcy,  see  note 
to  Bailey  v.  Mosher,  11  C.  C.  A.  313.] 

8.  Bankruptcy  (§  3»)— Constitutional  Provisions— UNiFORMrrr  of  Acts. 

The  constitutional  requirement  that  a  bankruptcy  law  shall  be  uniform 
throughout  the  United  States  means  no  more  than  that  it  shall  by  its 
terms  be  applicable  alike  to  all  of  the  states,  and  does  not  require  uni- 
formity In  its  operation  on  the  varying  rights  of  debtor  and  creditor 
under  the  laws  of  the  several  states.    Such  provision  has  no  bearing  on 
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the  right  of  dower  of  a  bankrupt's  wife,  which  depends  entirely  on  the 
state  laws. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  1 ;  ^Oec  Dig. 

4  Bankbuptcy  (§  143*)  — DowKR  Rights  of  Bankbupt's  Wife  — Law  Gov- 
erning. 

The  right  of  a  bankrupt's  wife  to  dower  in  lands  owned  by  him  Is  gov- 
erned by  the  laws  of  the  state  in  which  the  land  is  situated,  and  is  not 
affected  by  the  right  of  homestead  and  exemption  given  by  the  law  of  his 
domicile. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  S  217;  Dec. 
Dig.  S  143.»] 

ft.  DowEB  (§  2*)— Nature  of  E^atb— Missoxtri  Statute. 

Under  Rev.  St.  Mo.  {f  2a33,  2946  (Ann.  St  1906,  pp.  1690,  1698),  a  wife 
is  entitled  to  dower  in  lands  acquired  by  the  husband  in  that  state,  unless 
she  has  released  the  same,  without  regard  to  whether  the  parties  are  resi- 
dents or  nonresidents. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  H  4,  5;  Dec.  Dig. 
i2.»] 

6,  Bankruptct  (I  143*)  — Do  WEB  Rights  of  Bankrupt's  Wife  — Law  Gov- 

EBNING. 

Bankruptcy  acts  are  Intended  to  deal  only  with  the  property  of  the 
debtor,  which  is  subject  to  his  debts  and  cannot  affect  his  wife's  dower 
interest,  which  by  the  law  of  the  state  can  neither  be  alienated  nor  ex- 
tinguished by  him  nor  seized  by  his  creditors.  Bankr.  Act  July  1,  1898, 
c.  641,  i  8a,  30  Stat  549  (U.  S.  Comp.  St  1901,  p.  3425),  providing  that 
the  death  of  a  bankrupt  shall  not  abate  the  proceedings,  which  shall  be 
conducted  In  the  same  maimer  as  though  he  had  not  died,  ^'provided  that 
in  case  of  death  the  widow  and  children  shall  be  entitled  to  all  rights  of 
dower  and  allowance  fixed  by  the  laws  of  the  state  of  the  bankrupt's  resi- 
dence," aiH>lies  by  its  terms  only  in  case  of  the  bankrupf  s  death,  and  in 
that  case  the  proviso,  inserted  out  of  an  abundance  of  caution,  is  not 
Int^ided  to  restrict  the  widow's  dower  rights,  but  to  preserve  such  rights 
as  may  have  been  rendered  doubtful  by  the  prior  proceedings,  and  where 
the  bankrupt  is  still  living  such  proviso  does  not  prevent  his  wife  from 
asserting  her  inchoate  right  of  dower  in  his  lands  in  accordance  with  the 
laws  of  the  state  in  which  they  are  situated. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  CJent  Dig.  |  217;  Dec. 
Dig.  S  143.»1 

Riner,  District  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

In  the  matter  of  the  estate  of  William  E.  Thomas,  bankrupt.  From 
an  order  made  on  the  cross-petition  of  Frank  E.  Lewis,  trustee,  Kate 
S.  Thomas  appeals.    Reversed. 

The  Kansas  City  Ck>al  &  Coke  Company  was  a  corporation  organised  under 
the  laws  of  Kansas  by  Charles  J.  Devlin  and  William  E.  Thomas,  who  held 
its  entire  capital  stock.  Its  principal  place  of  business  was  in  Kansas  City, 
Mo.,  where  it  maintained  extensive  coal  yards  situated  upon  the  real  prop- 
erty involved  in  this  proceeding.  The  title  to  the  property  was  taken  in  the 
name  of  Devlin  and  Thomas,  each  taking  an  undivided  one-half  interest  The 
corporation,  Devlin,  and  Thomas  have  been  severally  adjudged  bankrupts 
in  the  United  States  District  Court  for  the  District  of  Kansas,  and  their  es- 
tates are  now  in  the  hands  of  trustees  duly  appointed  in  those  proceedings. 
The  trustee  of  the  corporation,  William  S.  Woods,  filed  a  petition  in  the  court 
of  bankruptcy  against  the  other  trustees  and  parties  claiming  under  Devlin 
and  Thomas,  alleging  that  the  corporation  was  in  fact  the  owner  of  the  real 
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property,  having  paid  the  full  consideration  therefor,  and  that  the  title  was 
taken  in  the  name  of  Devlin  and  Thomas,  as  ahove  mentioned,  in  trust  for 
it  Devlin  and  Thomas,  before  they  were  adjudged  bankrupts,  made  several 
conveyances  of  the  lots,  which  are  charged  In  the  petition  to  have  been  given 
In  fraud  of  the  bankruptcy  law.  Mary  A.  J.  Devlin,  another  of  the  defend- 
ants, is  the  wife  of  Charles  J.  Devlin,  and  it  is  alleged  that  she  claims  righta 
of  dower  in  the  property,  the  title  to  which  stood  in  the  name  of  her  husband. 
The  relief  asked  in  the  petition  is  that  a  decree  be  entered  establishing  the- 
title  of  Woods  as  trustee,  and  adjudging  that  the  defendants  have  no  right,, 
title,  or  Interest  in  the  property,  and  directing  its  sale,  free  and  clear  of  all 
liens  and  claims  whatsoever.  The  defendant  Reeves,  as  trustee  in  bankruptcy 
for  Charles  J.  Devlin,  filed  his  answer,  claiming  title  to  the  property,  as  did 
also  Frank  B.  Lewis,  as  trustee  in  bankruptcy  for  W.  R  Thomas.  Lewis 
also  filed  a  cross-bill,  asking  that  his  title  to  the  property  standing  in  the 
name  of  Thomas  be  established  by  Judgment  of  the  court.  It  was  further 
averred  in  the  cross-bill  that  the  appellant  here,  Kate  S.  Thomas,  the  wife 
of  W.  R  Thomas,  had  commenced  a  suit  in  the  state  courts  of  Missouri  to 
have  her  contingent  right  of  dower  in  the  property  standing  in  the  name  of 
her  husband  adjudged  and  established,  thereby  clouding  the  title  to  the  prop- 
erty and  Impairing  its  value  as  an  asset  of  the  estate.  An  injunction  was 
asked  restraining  the  further  prosecution  of  this  suit.  Thereupon  a  citation 
was  issued  to  -Mrs.  Thomas,  requiring  her  to  show  cause  why  the  injunction 
should  not  be  granted.  She  appeared  specially,  and  filed  a  plea  denying  the 
Jurisdiction  of  the  court,  either  over  her  person  or  the  subject-matter  of  the 
controversy.  This  plea  was  heard  and  overruled.  She  then  answered,  again 
challenging  the  Jurisdiction  of  the  court,  but  setting  up  her  claim  of  dower, 
and  asking  that,  if  the  court  should  hold  that  it  had  Jurisdiction,  her  dower 
interests  might  be  preserved.  The  matter  was  heard  upon  this  answer  and 
the  cross-bill,  without  the  taking  of  evidence,  and  it  was  adjudged  that  the 
defendant  Kate  S.  Thomas  had  no  right  to  an  inchoate  dower  interest,  or 
otherwise,  in  any  of  the  property  mentioned  in  the  cross^bill,  and  a  perma- 
nent injunction  was  issued  restraining  her  from  further  prosecuting  the  ac- 
tion in  the  state  court  Against  this  decree  Mrs.  Thomas  sued  out  the  pres- 
ent appeaL 

Inghram  D.  Hook  (W.  W.  Hooper,  on  the  brief),  for  appellant. 
Denton  Dunn  (Charles  Blood  Smith,  Henry  D.  Ashley,  and  William 
S.  Gilbert,  on  the  brief),  for  appellees. 

Before  ADAMS,  Circuit  Judge,  and  RINER  and  AMIDON,  Dis« 
trict  Judges. 

AMIDON,  District  Judge  (after  stating  the  facts  as  above).  At 
the  outset  we  are  confronted  with  the  question  which  has  become  a 
part  of  nearly  every  bankruptcy  cause  in  an  appellate  court,  namely: 
Should  the  review  have  been  sought  by  appeal  or  petition?  The  con- 
fusion existing  on  this  subject  has  been  frequently  confessed  by  the 
courts.  In  re  McMahon,  147  Fed.  684,  77  C.  C.  A.  668;  Coder  v. 
Arts,  213  U.  S.  223,  232,  29  Sup.  Ct.  436,  53  L.  Ed.  772.  The  classifica- 
tion of  matters  in  bankruptcy  as  "proceedings  in  bankruptcy"  and 
"controversies  arising  in  bankruptcy  proceedings"  is  vague  and  in  act- 
ual application  has  bewildered  the  courts  and  the  legal  confession.  It 
is  quite  manifest  that,  when  the  decision  of  a  trial  court  in  a  "bank- 
ruptcy proceeding"  is  brought  under  review  in  an  appellate  court,  it 
presents  a  "controversy,"  and  of  necessity  this  is  also  a  "controversy 
arising  in  a  bankruptcy  proceeding."  The  phrases,  therefore,  upon 
which  this  classification  is  based,  are  tautological.  Again,  the  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St. 
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1901,  p.  3418])  Itself  uses  the  phrase  "proceedings  In  bankruptcy"  in 
a  double  sense.    Section  23  provides  as  follows : 

•The  United  States  Circuit  Court  shall  have  jurisdiction  of  all  controversies 
at  law  and  in  equity  as  distin^ished  from  proceedings  in  bankruptcy  be- 
tween trustees  as  such,  and  adverse  claimants,  concerning  the  property  ac- 
quired or  claimed  by  the  trustees,"  etc. 

Here  the  term  "proceedings  in  bankruptcy"  embraces  "controver- 
sies arising  in  bankruptcy  proceedings/'  as  well  as  "bankruptcy  pro- 
ceedings proper,"  and  sets  them  both  over  against  plenary  suits  be- 
tween trustees  and  adverse  claimants  (instituted  by  bill  or  complaint, 
with  subpoena  or  summons),  touching  rights  or  property  not  in  the 
custody  of  the  court.  In  section  24b,  however,  the  term  "proceedings 
in  bankruptcy,"  as  construed  by  the  courts,  has  been  given  a  narrow- 
er meaning,  and  has  been  set  over  against  "controversies  arising  in 
bankruptcy  proceedings,"  as  used  in  section  24a.  Here  it  has  been 
thought  to  mean  any  of  the  administrative  acts  intervening  between 
the  filing  of  the  petition  and  the  granting  of  the  discharge,  as  distin- 
guished from  those  "controversies  arising  in  bankruptcy  proceedings" 
on  petition,  which  would  have  been  the  subject  of  plenary  suits  if  the 
estate  had  not  been  in  the  custody  of  a  court  of  bankruptcy.  The  con- 
fusion that  has  resulted  from  the  attempt  of  the  courts  to  apply  this 
classification  to  actual  litigation  aflFords  strong  support  for  the  deci- 
sions of  this  court  that  the  methods  of  review  provided  by  the  bank- 
ruptcy act  are  not  mutually  exclusive  but  cumulative.  In  re  McKen- 
zie,  142  Fed.  383,  73  C.  C.  A.  483 ;  Dodge  v.  Norlin,  133  Fed.  363. 
(>6  C.  C.  A.  425;  In  re  Holmes,  142  Fed.  391,  73  C.  C.  A.  491. 

The  present  appeal,  however,  would  have  been  proper  under  any  in- 
terpretation of  section  24  of  the  bankruptcy  act.  This  proceeding  was 
instituted  by  the  trustee  to  have  certain  adverse  claims  and  liens  upon 
property  belonging  to  the  estate  declared  void  and  for  a  sale  of  the 
property  free  and  clear  of  the  same.  It  involves  every  attribute  of  a 
familiar  suit  in  equity.  It  can  be  distinguished  from  such  suit  only  by 
the  fact  that  it  was  instituted  by  petition  instead  of  bill,  and  the  ad- 
verse parties  were  brought  before  the  court  by  citation  instead  of  sub- 
poena. There  are  some  cases  which  suggest  that  if  such  a  proceeding 
is  instituted  by  a  petition,  filed  by  the  adverse  claimant  for  the  enforce- 
ment of  his  right,  and  the  trustee  is  cited  to  answer  such  a  petition, 
this  constitutes  "a  controversy  in  a  bankruptcy  proceeding,"  which  may 
be  reviewed  by  appeal ;  but  if  the  parties  be  reversed,  and  the  trustee 
files  a  petition  charging  that  the  adverse  claim  or  lien  is  void,  and  ask- 
ing that  the  property  be  sold  free  and  clear  of  it,  and  the  adverse 
claimant  is  cited  in  to  answer  such  a  petition,  this  constitutes  not  a 
"controversy,"  but  a  "proceeding  in  bankruptcy  proper,"  and  can  be 
reviewed  as  to  matters  of  law  only  under  section  24b.  Morgan  v. 
First  National  Bank,  145  Fed.  466,  76  C.  C.  A.  236 ;  In  re  McMahon, 
147  Fed.  684,  689,  77  C.  C.  A.  668.  In  our  judgment  such  a  distinc- 
tion is  wholly  untenable.  If  enforced,  it  would  deny  to  parties  having 
adverse  liens  or  claims  upon  property  belonging  to  the  estate  the  right 
to  review  the  decision  of  the  court  of  bankruptcy  as  to  any  matter  of 
fact.    The  consequence  of  such  a  holding  would  be  serious.    Whether 
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there  woulc'  be  any  right  of  review  on  questions  of  fact  would  depend 
wholly  upon  whether  the  proceeding  was  instituted  by  the  trustee  or 
by  the  adverse  claimant.  In  either  case  the  right  involved  would  be 
the  same,  and  the  issue  tried  would  be  the  same.  The  only  distinc- 
tion would  be  that  the  parties  would  be  reversed  upon  the  record. 
Surely  what  constitutes  a  "controversy,"  within  the  meaning  of  section 
24a,  must  be  determined  by  the  nature  of  the  right  involved  and  the 
issue  tried,  and  not  by  the  accidental  circumstance  as  to  which  party 
is  actor  and  which  defendant.  Sound  reason  can  be  g^ven  why  as  to 
the  purely  administrative  steps  in  a  bankruptcy  proceeding  the  decision 
of  the  trial  court  on  questions  of  fact  should  be  final.  In  re  Friend, 
134  Fed.  778,  67  C.  C.  A.  500.  But  no  sound  reason  can  be  given  why, 
in  a  controversy  possessing  every  attribute  of  a  suit  in  equity,  an  ag- 
grieved party  should  not  have  the  right  of  review  as  to  questions  of 
fact  as  well  as  of  law  in  accordance  with  the  established  practice  in 
equity.  It  ought  not  to  be  possible  for  the  trustee  to  defeat  such  a 
right  by  being  first  to  file  a  petition.  Most  of  the  confusion  on  this 
subject  has  arisen  out  of  a  misunderstanding  of  the  decision  in  First 
National  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct.  693, 
49  L.  Ed.  1051.  In  that  case  the  trial  court  found  as  a  fact  that  at 
the  time  the  petition  in  bankruptcy  was  filed  the  property  in  dispute 
was  in  the  possession,  not  of  the  bankrupt,  but  of  an  adverse  claimant. 
The  Supreme  Court  held  that  this  finding  defeated  the  jurisdiction  of 
the  trial  court.  The  property  had  been  converted  into  money,  and  the 
trial  court  by  its  decision  ordered  the  money  to  be  turned  back  to  the 
parties  who  were  in  possession  of  the  property.  This  is  the  point  at 
which  the  decision  of  the  Supreme  Court  has  been  misunderstood.  It 
has  been  generally  thought  that  the  trial  court,  by  its  judgment  dis- 
posing of  the  fund,  passed  upon  the  rights  of  the  parties.  This,  how- 
ever, was  not  the  case.  It  would  have  been  its  duty  to  order  the  fund 
turned  over  to  the  party  who  had  possession  of  the  property,  even  if 
the  court  decided  that  it  had  no  jurisdiction  of  the  controversy.  The 
Supreme  Court  places  the  decision  of  the  trial  court  upon  that  ground, 
for  it  says,  at  page  291  of  198  U.  S.,  page  696  of  25  Sup.  Ct.  (49  L. 
Ed.  1051) : 

"The  sale  in  the  circumstances  did  not  change  the  situation.  The  proceeds 
stood  in  place  of  the  property,  and  the  order  returning  the  proceeds  was 
equivalent  to  an  order  returning  the  property.  This  It  was  proper  to  do, 
whether  the  court  had  held  that  it  lacked  jurisdiction,  or  ruled  in  favor  of 
petitioners  on  the  merits." 

As  thus  interpreted,  the  decision  of  the  trial  court  never  passed 
upon  the  merits  of  the  controversy.  The  whole  case  as  construed  by 
the  Supreme  Court  involved  solely  a  question  of  jurisdiction.  If  that 
was  its  character,  it  presented  simply  a  question  of  law  which  might 
be  fully  reviewed  by  petition.  The  Supreme  Court  has  itself  thus  in- 
terpreted its  decision  in  First  National  Bank  v.  Title  &  Trust  Company 
in  the  recent  case  of  Coder  v.  Arts,  213  U.  S.  223,  29  Sup.  Ct.  436, 
53  L.  Ed.  772.    Speaking  of  its  former  decision,  the  court  there  says : 

"In  that  case  there  was  an  attempt  on  the  part  of  the  trustee  to  invoke  an 
adjudication  as  to  the  title  to  property  which  the  District  Court  found  not 
to  he  in  the  possession  of  the  trustee,  notwithstanding  the  petition  of  the 
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trustee  had  ayerred  possession,  and  it  waa  held  that  when  this  fact  appeared 
the  District  Court  had  no  lonj^er  Jurisdiction  of  the  case,  tinder  the  doctrine 
laid  down  in  Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct  1000,  44  L.  Ed.  1179,. 
and  ought  to  have  dismissed  the  case." 

It  IS  manifest  that  the  Supreme  Court,  if  the  judgment  in  First 
National  Bank  v.  Title  &  Trust  Company  had  properly  involved  a  de- 
cision as  to  the  merits,  would  have  decided  that  appeal  was  the  proper 
method  of  bringing  the  question  before  the  appellate  court,  for  it  sus- 
tained an  appeal  on  a  petition  by  a  trustee  to  determine  the  rights  of 
adverse  claimants  to  property  in  the  custody  of  the  court  in  a  later 
case  reported  in  the  same  volume,  namely,  Whitney  v.  Wenman,  198 
U.  S.  539,  25  Sup.  Ct.  778,  49  L.  Ed.  1157. 

We  are  of  the  opinion,  therefore,  that  the  case  is  properly  before  us 
on  the  appeal. 

The  objection  of  the  appellant  that  the  trial  court  was  without  juris- 
diction of  the  property,  because  it  was  not  situated  in  the  district  of 
Kansas,  has  no  merit.  Upon  the  filing  of  a  petition  in  bankruptcy,  alF 
property  held  by  or  for  the  bankrupt  is  brought  within  the  custody  of 
the  court  of  bankruptcy,  and,  upon  adjudication,  that  court  is  vested 
with  jurisdiction  to  determine  all  liens  and  interests  aflfecting  it.  This 
jurisdiction  is  coextensive  with  the  United  States.  In  re  Wood  &  Hen- 
derson, 210  U.  S.  246,  28  Sup.  Ct.  621,  52  L.  Ed.  1046;  In  re  Granite 
City  Bank,  137  Fed.  818,  70  C.  C.  A.  316 ;  In  re  Muncie  Pulp  Co.,  151 
Fed.  732,  81  C.  C.  A.  116 ;  Guardian  Trust  Co.  v.  Kansas  City  South- 
em  Railway  Co.,  96  C.  C.  A.  285,  171  Fed.  43 ;  Dempster  v.  Waters- 
Pierce  Oil  Co.,  97  C.  C.  A.  51,  172  Fed.  353. 

This  brings  us  to  the  merits  of  the  case.  At  all  the  times  mentioned 
in  the  record,  Mr.  and  Mrs.  Thomas  were  citizens  and  residents  of  the 
state  of  Kansas,  by  whose  laws  the  wife's  right  of  dower  has  been 
abrogated.  By  the  laws  of  Missouri,  where  the  lands  are  located,  the 
wife  is  granted  a  right  of  dower  in  all  real  property  owned  by  the  hus- 
band during  coverture.    Section  8  of  the  bankruptcy  act  is  as  follows : 

'*The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  bat 
the  same  shall  be  conducted  and  concluded  in  the  same  manner,  so  far  as 
possible,  as  though  he  had  not  died  or  become  insane:  Provided,  that  in  case 
of  death,  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower  and 
allowance  fixed  by  the  laws  of  the  state  of  the  bankrupt's  residence.*' 

It  is  contended  by  appellee,  and  was  held  by  the  trial  court,  that 
under  the  proviso  of  this  section  the  dower  rights  of  the  wife,  in  case 
of  the  bankruptcy  of  her  husband,  are  restricted  to  those  allowed  by 
the  laws  of  the  state  of  the  bankrupt's  residence.  Upon  this  interpreta- 
tion of  the  statute,  it  was  decided  that  Mrs.  Thomas  was  not  entitled 
to  any  dower  interest  in  property  situated  in  Missouri,  although  the 
laws  of  that  state  granted  her  such  rights.  We  do  not  think  this  a 
sound  view  of  the  law  of  dower,  or  of  section  8  of  the  bankruptcy 
act. 

1.  It  is  first  urged  in  support  of  the  decision  that,  if  the  laws  of 
the  several  states  on  the  subject  of  dower  are  made  applicable  to  the 
estates  of  bankrupts,  it  will  cause  the  bankruptcy  act  not  to  be  uni- 
form. That,  in  our  opinion,  is  a  mistaken  view  of  the  provision  of 
the   federal   Constitution   relating   to   bankruptcy.     The   uniformity 
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which  it  requires  relates  to  the  law  itself,  and  not  to  its  results  upon  the 
varying  rights  of  debtor  and  creditor  under  the  laws  of  the  several 
states.  The  Constitution  requires  acts  of  bankruptcy  to  be  ''uniform 
throughout  the  United  States."  That  requirement  had  its  origin  in 
the  fear,  which  was  at  all  times  a  controlling  motive  in  the  convention 
that  framed  the  federal  Constitution,  that  the  powers  which  it  confer- 
red would  be  exercised  by  the  party  in  control  of  the  national  govern- 
ment to  oppress  that  section  of  the  country  which  for  the  time  being 
was  opposed  to  such  party.  It  belongs  to  the  same  class  as  the  provi- 
sion which  requires  revenue  laws  to  be  uniform.  As  Judge  Love  says 
in  the  case  of  Darling  v.  Berry  (C.  C.)  13  Fed.  659,  667 : 

"When  a  bankrupt,  revenue,  or  naturalization  Taw  is  made  by  its  terms 
applicable  alike  to  all  the  states  of  the  Union,  without  distinction  or  discrim- 
ination, it  cannot  be  successfully  questioned  on  the  ground  that  it  is  not  uni- 
form, in  the  sense  of  the  Ck>nstitution,  merely  because  its  operation  or  work- 
ing may  be  wholly  difTerent  in  one  state  from  another.  The  circumstances 
and  conditions  existing  in  the  states  of  this  Union  are  infinitely  various.  No 
law  which  human  ingenuity  could  possibly  frame  would  be  uniform  in  the 
sense  of  operating  equally  or  alike  in  the  various  states,  with  their  different 
conditions  and  diversified  interests.  The  Constitution  provides  that  'all  du- 
ties, imposts  and  excises  shall  be  uniform  throughout  the  United  States.' 
Now,  suppose  one  or  more  states  should  succeed  in  suppressing  utterly  the 
manufacture  and  sale  of  ardent  spirits  and  malt  liquors,  then  a  federal  tax 
upon  these  commodities  would  be  entirely  inoperative  in  such  states.  In  such 
case  millions  might  be  collected  under  an  excise  law  in  Illinois,  and  not  a 
cent  in  Iowa.  The  operation  of  such  a  law  would  then  be  anything  but  uni- 
form in  the  two  states;  but  would  any  court  for  that  reason  declare  a  gen- 
eral law  imposing  a  tax  of  the  kind  unconstitutional?  Again,  a  tariff  law 
might  be  anything  but  uniform  in  its  operation  upon  different  states.  It 
might  foster  the  industry  of  a  manufacturing  state,  and  oppress  that  of  a 
strictly  agricultural  state.  But  could  it  on  this  account  be  said  to  be  not  a 
uniform  law  within  the  meaning  of  the  Constitution,  and  therefore  void? 
*  *  *  All  that  the  Constitution  intends  is  that  Congress  shall  not  pass 
partial  revenue  and  bankrupt  laws.  It  shall  not  prescribe  one  law  for  this 
state  or  section,  and  a  different  law  for  that  state  or  section.  The  law  must 
be  general  and  uniform  in  its  provisions,  but  its  working  and  operation  may 
be  very  different  in  different  states,  owing  to  their  diverse  conditions  and 
circumstances.  Congress  can  prescribe  a  uniform  law,  but  it  cannot  create 
uniform  conditions  and  circumstances  in  the  various  states  of  the  Union." 

Nothing  can  be  added  to  the  clearness  and  force  of  this  language. 
In  our  dual  form  of  government,  when  Congress  legislates  upon  the 
subject  of  bankruptcy,  it  applies  the  system  which  it  ordains  to  the 
rights  of  both  debtor  and  creditor,  as  defined  by  the  laws  of  the  states. 
It  could  not  make  the  results  of  a  law  of  bankruptcy  uniform,  with- 
out establishing  a  comprehensive  code  embracing  the  entire  subject- 
matter  of  civil  law.  It  is  manifest,  therefore,  that  the  requirement 
that  a  statute  of  bankruptcy  shall  be  uniform  has  no  bearing  on  the 
right  of  dower.  That  is  a  matter  exclusively  for  state  definition. 
See,  also,  Hanover  National  Bank  v.  Moyses,  186  U.  S.  181,  190,  22 
Sup.  Ct.  857,  46  L.  Ed.  1113. 

2.  It  is  next  urged  that  the  right  of  dower  belongs  in  the  same  class 
as  the  right  of  exemptions  and  homesteads,  which  are  confined  by  sec- 
tion 6  of  the  bankruptcy  act  to  the  state  of  the  bankrupt's  domicile. 
Their  similitude  is  very  slight.  Both  are  in  a  general  way  for  the 
protection  of  the  family.    There,  however,  their  likeness  ceases.    The 
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homestead  and  exemptions  are  a  part  of  the  bankrupt's  estate.  They 
are  both  primarily  to  be  claimed  by  him  and  set  off  to  him.  Their 
selection  from  his  estate  arises  at  the  time  when  that  estate  is  to  be 
appropriated  to  the  payment  of  the  claims  of  his  creditors.  Dower,  on 
the  other  hand,  is  no  part  of  the  bankrupt's  estate.  The  wife  derives 
no  right  from  him  either  by  gjant  or  contract.  As  the  Supreme  Court 
says  in  Randall  v.  Krieger,  23  Wall.  137,  148,  23  L.  Ed.  124 :  "It  is 
wholly  given  by  law."  Congress  has  plenary  power  over  the  subject 
of  exemptions,  because  they  are  part  of  the  bankrupt's  estate.  It  may, 
as  in  the  present  law,  adopt  the  exemption  laws  of  the  several  states, 
or  it  may,  as  in  the  act  of  1867  (Act  March  2,  1867,  c.  176,  14  Stat. 
517),  adopt  local  laws  in  part,  and  supplement  these  with  a  schedule 
of  its  own.  Its  power  to  deal  with  the  subject,  however,  arises  out  of 
the  fact  that  exemptions  are  a  part  of  the  bankrupt's  estate.  This 
consideration  shows  that  the  right  of  dower  does  not  belong  in  the 
same  class.  Again,  the  right  of  dower  has  nothing  to  do  with  the  in- 
solvency of  the  husband.  It  arises  from  time  to  time  during  the  mar- 
riage relation  as  the  husband  acquires  real  property.  If  the  wife  has 
not  released  her  right  of  dower,  it  is  as  much  her  own  private,  absolute 
property  as  if  she  had  acquired  it  by  purchase.  That  estate  can  no 
more  be  transferred  to  her  husband's  creditors  than  any  other  portion 
of  her  separate  estate.  At  the  present  time  in  the  United  States,  the 
wife,  as  to  her  property  rights,  is  a  third  person,  and  her  estate  is 
no  more  affected  by  the  insolvency  of  her  husband  than  is  the  proj>- 
erty  of  other  third  parties.  In  our  judgment  it  would  be  beyond  the 
constitutional  power  of  Congress  to  provide  that  in  case  of  bankruptcy 
the  dower  rights  of  the  bankrupt's  wife,  as  defined  by  the  laws  of  the 
several  states,  ceased,  and  the  real  property  owned  by  him  passed  to  his 
trustee  in  bankruptcy  discharged  from  such  right  of  dower.  Bankrupt- 
cy can  only  deal  with  what  in  law  belongs  to  the  bankrupt.  It  may  an- 
nul his  acts  and  the  acts  of  his  creditors  which  interfere  with  the  just 
enforcement  of  its  provisions.  It  cannot,  however,  annul  an  act  of 
the  Legislature  of  a  state  which  previous  to  the  statute  of  bankruptcy 
had  vested  an  estate  in  the  wife  of  the  bankrupt.  Its  whole  field  of  op- 
eration is  circumscribed  to  getting  in  the  estate  which  under  the  law 
belongs  to  the  bankrupt,  and  distributing  the  same  to  his  creditors. 
It  cannot  reach  out  and  take  property  which  under  the  law  belongs  to 
the  wife,  and  apply  it  to  the  payment  of  the  bankrupt's  debts,  any 
more  than  it  could  seize  that  portion  of  her  property  which  she  ac- 
quired by  purchase  or  devise.  Ag^in,  it  does  not  follow  that  because 
the  right  of  homestead  and  exemptions  is  confined  in  most  of  the 
states  to  the  domicile  of  the  claimant,  such  a  restriction  would  be  ap- 
propriate in  regard  to  dower.  Dower  is  not  measured  in  value  or 
quantity  as  homesteads  or  exemptions  are.  The  amount  of  it  is  de- 
pendent solely  upon  the  amount  of  real  property  of  which  the  husband 
is  seized.  The  debtor  could  not  be  allowed  homesteads  and  exemptions 
under  the  laws  of  different  states  without  securing  a  double  allowance. 
The  right  must  be  restricted  to  the  laws  of  some  particular  state,  and 
the  most  natural  restriction  is  the  state  of  the  claimant's  domicile. 
Such  considerations,  however,  do  not  apply  to  dower.    Granting  the 
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right  in  real  property  situated  in  different  states  does  not  duplicate  the 
right.  As  already  mentioned,  it  is  measured  by  the  extent  of  the 
husband's  ownership  of  property,  and  the  location  of  such  property 
is  material  only  as  the  right  of  dower  is  governed  by  the  law  of  the 
state  in  which  the  land  is  situated. 

We  are  unable  to  see  how  the  decision  in  Re  Stevens,  Fed.  Cas.  No. 
13,392,  throws  any  light  on  the  present  case.  There  the  bankrupt  had 
filed  a  petition  in  bankruptcy  in  the  Eastern  district  of  Wisconsin.  A 
part  of  his  estate,  consisting  of  a  span  of  horses,  harness,  and  wagon, 
while  temporarily  across  the  state  line  in  Illinois,  had  been  seized  on 
a  warrant  of  attachment.  The  filing  of  the  petition  in  bankruptcy  had 
the  effect  to  dissolve  this  attachment ;  but  the  creditors  petitioned  the 
court  of  bankruptcy  to  allow  the  action  in  Illinois  to  proceed,  assign- 
ing as  a  reason  that  under  the  exemption  laws  of  Wisconsin  the 
property  in  question  would  be  exempt,  while  under  the  laws  of  Illinois 
it  would  not  be.  The  court  very  properly  held  that  the  bankrupt's 
right  of  exemption  must  be  determined  by  the  state  of  his  domicile; 
that  the  creditors  could  not  invoke  the  laws  of  Illinois,  because  they 
granted  less  exemptions,  any  more  than  the  bankrupt  could  have  in- 
voked them  if  they  had  granted  larger  exemptions  than  Wisconsin. 

3.  Some  point  is  made  of  the  fact  that  under  the  laws  of  Kansas 
the  family  secured  a  liberal  homestead  and  exemptions.  That  has  noth- 
ing to  do,  however,  with  the  right  of  dower.  The  right  of  homestead 
and  exemptions  has  existed  in  all  of  the  states  granting  the  right  of 
dower,  and  in  many  of  them  these  allowances  are  quite  as  liberal  as 
they  are  in  the  state  of  Kansas. 

4.  That  Mrs.  Thomas  has  an  inchoate  right  of  dower  in  the  prop- 
erty in  question  under  the  laws  of  Missouri  is  not  controverted.  Such 
a  right  is  expressly  secured  to  her  by  sections  2933  and  2946  of  the 
Revised  Statutes  of  1899  of  that  state  (Ann.  St.  1906,  pp.  1690,  1698), 
and  continues  until  released  by  her  deed  in  the  manner  therein  speci- 
fied. These  statutes  have  been  looked  upon  with  favor  by  the  highest 
court  of  that  state,  and  so  construed  to  carry  out  their  manifest  pur- 
pose. Grady  v.  McCorkle,  57  Mo.  172,  17  Am.  Rep.  676 ;  Ellis  v. 
Kyger,  90  Mo.  606,  3  S.  W.  23 ;  Davis  v.  Green,  102  Mo.  170,  14  S. 
W.  876,  11  L.  R.  A.  90 ;  Hall  v.  Smith,  103  Mo.  289,  15  S.  W.  621 ; 
Blevins  v.  Smith,  104  Mo.  583,  16  S.  W.  213,  13  L.  R.  A.  441 ;  Long 
V.  Kansas  City  Stockyards  Co.,  107  Mo.  298,  17  S.  W.  656,  28  Am. 
St.  Rep.  413.  The  right  of  dower  in  real  property  is  determined  by 
the  laws  of  the  state  in  which  the  property  is  situated.  Story  on  Con- 
flict of  Laws,  •§§  424,  428,  445 ;  Kerr  v.  Moon,  9  Wheat.  565,  6  L.  Ed. 
161;  Wilson  v.  Cox,  49  Miss.  538;  Apperson  v.  Bolton,  29  Ark.  418; 
Washburn  v.  Van  Steenwyk,  32  Minn.  336,  20  N.  W.  324 ;  Jones  v. 
Gerock,  59  N.  C.  190 ;  Jennings  v.  Jennings,  21  Ohio  St.  56 ;  Atkin- 
son V.  Staigg,  13  R.  I.  725.  The  highest  court  of  Missouri,  from  an 
early  date,  has  construed  the  statutes  of  that  state  as  securing  the  right 
of  dower  in  real  property  within  the  state  to  nonresidents,  the  same  as 
to  residents.  Stokes  v.  O'Fallon,  2  Mo.  32.  Suppose  a  bankrupt  re- 
siding in  Missouri  should  die  seised  of  real  property  in  Kansas;  would 
his  widow,  under  the  proviso  of  section  8  of  the  bankruptcy  act,  be 
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entitled  to  dower  in  that  property?  Plainly  not,  because  the  law  of 
Kansas  does  not  grant  dower.  No  more  should  she,  when  the  situation 
is  reversed,  lose  her  right  of  dower  as  to  real  property  situated  in  Mis- 
souri. That  right  is  fixed  by  the  laws  of  the  state  in  which  the  property 
is  situated. 

It  is  said  by  appellee  that  the  right  of  dower  is  "a  mere  intangible, 
inchoate,  contingent  expectancy,  and  not  an  estate  in  lands,  and  does  not 
rise  to  the  dignity  of  a  vested  right."  That  is  quite  true.  But  this  has 
been  the  quality  of  the  right  at  all  times,  at  common  law  and  under 
statute.  It  is  precisely  such  a  right  that  is  secured  by  the  statute  of 
Missouri,  and  it  would  be,  in  our  judgment,  a  perversion  of  judicial 
power  to  make  of  the  inherent  qualities  of  the  right  a  reason  for  de- 
stroying or  impairing  it. 

It  must  be  conceded,  therefore,  that  the  right  exists,  unless  it  has 
been  taken  away  by  the  bankruptcy  act.  To  determine  whether  that 
has  happened,  we  ought  to  look  first  at  the  general  scheme  of  that  stat- 
ute. The  most  conspicuous  feature  of  the  present  bankruptcy  act  is  a 
clear  purpose  to  save  to  the  bankrupt  and  his  family  every  right 
possessed  by  them  under  the  laws  of  the  several  states,  and  to  grant 
to  creditors  no  property  or  right  which  would  not  have  been  theirs  if 
the  bankruptcy  act  had  not  been  passed.  The  courts  have  repeatedly 
referred  to  this  as  a  feature  distinguishing  the  present  act  from  all 
previous  statutes  on  the  subject.  It  makes  the  law  of  the  several  states 
the  measure  of  the  rights  to  be  protected  and  enforced,  both  as  to  the 
bankrupt  and  his  creditors.  In  defining  what  shall  pass  to  the  trustee 
for  the  benefit  of  creditors,  it  designates  "property  which  prior  to  the 
filing  of  the  petition  the  bankrupt  could  by  any  means  have  transferred, 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process 
against  him."  By  the  express  provisions  of  the  statute  of  Missouri,  the 
wife's  right  of  dower  does  not  fall  within  this  language.  It  being 
no  part  of  the  property  which  the  trustee  is  to  administer,  it  is  difficult 
to  understand  how  the  right  of  dower  can  be  affected  by  the  bankruptcy 
act;  and  yet  the  whole  purpose  of  the  order  now  under  review  is  to 
appropriate  to  the  bankrupt's  creditors  the  widow's  right  of  dower, 
by  selling  the  property  freed  from  that  right.  But,  again,  the  present 
bankruptcy  act  also  approaches  this  subject  negatively.  It  points  out 
in  section  67  all  liens,  transfers,  and  estates  which  are  to  be  invalidated 
by  the  bankrupt  act.  If  it  had  been  the  intent  of  the  framers  of  the 
statute  either  to  restrict  or  abolish  the  right  of  dower,  we  should  have 
found  the  provision  designed  to  accomplish  that  purpose  in  this  section. 
It  is  not  there.  On  the  contrary,  a  most  scrupulous  care  is  evinced 
throughout  the  section  to  save  all  rights  and  liens  obtained  in  good 
faith  from  the  bankrupt.  If  rights  resting  wholly  upon  private  nego- 
tiation are  safe,  can  any  reason  be  assigned  why  a  right  created  by 
statute  in  furtherance  of  the  public  policy  of  a  state  should  not  also 
be  secure? 

In  the  light  of  these  general  considerations,  let  us  approach  section 
8  of  the  bankruptcy  act,  which,  according  to  appellee,  destroys  Mrs. 
Thomas'  right  of  dower.  In  our  judgment  that  right  is  safe  upon  ci- 
ther of  four  grounds: 
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(a)  The  principal  clause  of  section  8  deals  with  the  contingency  of 
the  death  of  the  bankrupt  during  the  pendency  of  the  proceedings  in 
bankruptcy.  By  a  cardinal  rule  of  interpretation,  a  proviso  does  not 
extend  beyond  the  scope  of  the  principal  clause  of  the  statute.  The 
entire  language  and  purpose  of  the  section  clearly  indicates  to  our 
minds  that  this  rule  of  interpretation  should  be  applied  in  ascertaining 
its  meaning.  It  relates  only  to  estates  in  which  the  bankrupt  dies 
during  the  pendency  of  the  proceeding.  This  is  not  only  the  general 
subject-matter  of  the  section,  but  is  also  clearly  pointed  out  in  the  pro- 
viso itself  as  the  contingency  intended  to  h6  covered  by  it.  "In  case  of 
death/'  are  the  first  words  of  the  proviso,  and  these  words  qualify  all 
its  other  provisions.  Such  being  the  scope  of  the  section,  the  estate 
here  involved  can  be  in  no  way  affected  by  it,  for  the  bankrupt  is  still 
alive. 

(b)  It  was  manifestly  the  belief  of  Congress  that,  in  the  absence  of 
section  8,  the  bankruptcy  proceeding  would  abate  in  case  of  the  bank- 
rupt's death.  The  property  of  the  estate  would  in  that  event  pass  to 
the  personal  representatives  of  the  bankrupt,  to  be  administered  ac- 
cording to  local  laws.  In  such  a  contingency,  the  widow's  right  of 
dower  in  real  property,  and  the  allowances  to  the  family  out  of  the  per- 
sonal estate,  would  be  complete,  would  become  immediately  vested, 
and  would  take  priority  over  the  rights  of  creditors.  Section  8  pre- 
vents the  proceeding  in  bankruptcy  from  abating ;  but,  by  the  proviso, 
Congress  intended  to  save  to  the  widow  and  children  all  that  they 
would  have  obtained  in  case  of  its  abatement.  It  cannot  be  denied  that, 
if  the  present  bankruptcy  proceeding  were  to  abate,  Mrs.  Thomas' 
right  of  dower  in  real  property  in  Missouri  would  be  complete. 

(c)  The  proviso  may  be  interpreted  as  having  been  used  simply  out 
of  an  abundance  of  caution.  If  that  be  its  effect,  it  leaves  all  rights 
precisely  as  they  would  have  been  if  the  proviso  had  been  omitted. 
It  neither  enlarges  nor  restricts  those  rights,  but  simply  saves  them. 
That  is  the  interpretation  which  was  put  upon  the  language  by  the 
majority  of  this  court  in  the  case  of  In  re  McKenzie,  142  Fed.  383,  73 
C.  C.  A.  483.  If  we  adopt  that  interpretation,  it  leaves  the  right  of 
dower  just  as  it  stood  under  the  laws  of  the  several  states.  The  fact 
that  the  proviso  is  restricted  by  the  clause  "fixed  by  the  laws  of  the 
state  of  the  bankrupt's  residence"  would  be  immaterial.  The  entire 
proviso  being  used  only  out  of  an  abundance  of  caution,  the  fact  that 
its  language  is  not  as  comprehensive  as  the  right  to  which  it  refers 
would  not  restrict  the  right,  because  the  intended  effect  of  the  proviso 
is  simply  to  preserve  rights  as  already  existing.  To  say  that  the  pro- 
viso was  used  for  the  purpose  of  removing  a  possible  doubt  as  to 
whether  existing  rights  were  not  to  be  affected  by  section  8,  and  yet 
hold  that,  because  its  language  is  narrow,  the  rights  to  which  it  refers 
are  narrowed,  is  to  deny  in  the  conclusion  what  is  assumed  in  the 
premise,  namely,  that  the  proviso  is  used  out  of  an  abundance  of  cau- 
tion, and  not  for  the  purpose  of  affecting  existing  rights.  It  was  ex- 
pressly decided  in  Porter  v.  Lazear,  109  U.  S.  84,  3  Sup.  Ct.  58,  27 
L.  Ed.  865,  that  the  omission  from  a  bankruptcy  act  of  any  provision 
saving  the  right  of  dower  "does  not  enlarge  the  effect  of  the  assign- 
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ment,  or  of  the  sale  in  bankruptcy,  so  as  to  include  lawful  rights  which 
belong,  not  to  the  husband,  but  to  his  wife."  It  was  further  decided 
that  the  proviso  in  the  act  of  1841,  saving  the  right  of  dower,  was  "a 
mere  declaration,  inserted  for  greater  caution."  See,  also,  Hanover 
National  Bank  v.  Moyses,  186  U.  S.  181,  190,  22  Sup.  Ct.  857,  46  L. 
Ed.  1113.  If  we  adopt  the  interpretation  of  section  8  here  outlined, 
there  is  no  room  for  a  contention  that  Mrs.  Thomas'  right  of  dower 
does  not  exist  as  defined  by  the  laws  of  Missouri. 

(d)  At  the  time  the  bankruptcy  act  was  passed,  there  were  nine  states 
of  the  Union,  namely,  Connecticut,  Georgia,  Mississippi,  North  Caro- 
lina, Tennessee,  Vermont,  New  Hampshire,  Delaware,  and  Florida,  in 
which  the  right  of  dower  applied,  not  to  real  property  of  which  the 
husband  was  seised  during  the  coverture,  but  only  to  such  real  prop- 
erty as  he  was  seised  of  at  the  time  of  his  death.  There  were  also  in 
force  in  many  states  statutes  gfiving  to  the  wife  a  right  in  the  nature  of 
dower  in  all  personal  property  owned  by  the  husband  at  the  time  of  his 
death.  In  all  of  these  states,  if  a  bankrupt  husband  died  while  his 
proceedings  were  pending,  it  might  very  well  have  been  contended 
that  the  wife's  right  of  dower  in  his  estate  did  not  exist,  because  the 
legal  title  and  possession  of  his  property  would  have  passed  to  his 
trustee.  It  was  the  view  of  Judge  Adams  in  the  McKenzie  Case  that 
the  proviso  of  section  8  was  intended  to  prevent  such  a  result.  That 
interpretation  receives  strong  support  from  the  foregoing  facts.  We 
recognize,  of  course,  that  Congress  could  not,  in  the  bankruptcy  act, 
enlarge  the  right  of  dower  as  defined  by  the  laws  of  the  several  states ; 
and  if  the  right  as  thus  defined  was  restricted  to  property  of  which 
the  husband  was  possessed  at  the  time  of  his  death.  Congress  could  not 
give  the  right  to  property  not  so  situated.  But,  on  the  other  hand,  the 
bankrupt  is  dispossessed  of  his  property  by  virtue  of  the  bankruptcy 
act,  and  it  was  competent  for  Congress  to  define  and  restrict  the  force 
and  effect  of  that  act.  The  trustee  in  bankruptcy  holds  for  the  benefit 
of  the  bankrupt,  as  well  as  his  creditors,  and  it  was  competent  for  Con- 
gress to  declare  that  the  title  passing  to  him  under  its  act  should  not 
impair  the  right  of  dower  as  granted  by  the  laws  of  the  several  states. 
This  would  be  in  harmony  with  the  general  scheme  of  the  act  to  give 
to  the  creditors  only  that  which  would  have  belonged  to  them  if  the 
bankruptcy  act  had  not  been  passed,  and  to  save  to  the  bankrupt  and 
his  family  everything  that  would  have  belonged  to  them  as  against  the 
creditors  in  the  absence  of  the  bankruptcy  act;  If  this  be  the  correct 
interpretation  of  the  proviso,  Mrs.  Thomas'  right  of  dower  is  safe  upon 
two  grounds :  (1)  The  entire  purpose  of  the  proviso  being  to  preserve 
the  right  as  defined  by  the  laws  of  the  several  states,  that  purpose 
should  control,  and  the  last  clause  should  not  be  seized  upon  to  defeat 
it.  (2)  The  proviso  was  intended  to  apply  only  to  those  states  in  which 
the  right  of  dower  is  restricted  to  property  of  which  the  husband  is 
seised  at  the  time  of  death.  Missouri  is  not  in  that  class,  as  the  wid- 
ow's right  of  dower  there  extends  to  all  property  owned  by  the  hus- 
band during  the  coverture.  Therefore  the  proviso,  under  the  view  of 
its  meaning  which  we  are  now  considering,  could  have  no.  effect  upon 
real  property  in  that  state. 
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The  proviso  deals  with  two  classes  of  rights:  First,  the  wid- 
ow's right  of  dower  in  real  property;  second,  the  allowances  to  the 
family  out  of  the  personal  estate.  This  second  class  of  rights  is  neces- 
sarily fixed  by  the  laws  of  the  state  of  the  bankrupt's  residence,  for 
general  rights  in  personal  property  follow  the  person  of  the  owner  and 
are  determined  by  the  laws  of  the  state  of  his  residence.  The  f  ramer 
of  the  proviso  used,  in  its  last  clause,  language  which  was  entirely 
appropriate  to  the  allowances,  and  in  part  appropriate  as  to  the  right  of 
dower.  Having  in  mind  several  classes  of  rights,  he  made  the  not  un- 
common mistake  of  using  language  which  was  not  quite  comprehensive 
enough  to  cover  all  those  rights  under  all  conditions.  If  the  proviso 
was  a  grant  of  rights,  there  would  be  reason  in  restricting  the  rights 
to  its  language;  but,  being  intended  to  protect  existing  rights,  it 
ought  not  to  be  given  an  interpretation  which  would  destroy  any  part  of 
those  rights. 

Real  property  is  now,  especially  in  the  West,  almost  as  much  an 
article  of  trade  as  personal  property.  For  this  reason  the  right  of 
dower,  which  used  to  be  favored,  has  of  late  become  odious.  Courts, 
however,  cannot  allow  the  odiousness  of  the  right  to  lead  them  to 
adopt  a  strained  construction  of  a  statute,  for  the  purpose  of  abating 
what  may  possibly  be  regarded  as  a  commercial  nuisance.  These  are 
considerations  for  the  Legislature  alone. 

The  case  was  disposed  of  in  the  trial  court  upon  cross-bill  and  an- 
swer, without  the  introduction  of  evidence.  The  only  questions  raised 
were  questions  of  law.  It  must  have  been  held  that  the  wife  of  a 
resident  of  Kansas  was  not  entitled  to  an  estate  of  dower  in  real  prop- 
erty situated  in  Missouri.  We  think  that  construction  was  wrong. 
But,  if  the  interpretation  which  we  have  indicated  should  be  accepted, 
it  would  not  follow  that  Mrs.  Thomas  would  be  entitled  to  an  estate 
of  dower  in  the  property  here  involved.  If  the  averments  of  the  origi- 
nal petition  are  true,  Mr.  Thomas  held  the  property  in  trust  for  the  cor- 
poration, and  in  that  case  his  wife  would  not  be  entitled  to  dower  rights 
therein. 

The  decree  should  be  reversed,  and  the  trial  court  directed  to  pro- 
ceed in  accordance  with  the  views  expressed  in  this  opinion.  It  is  so 
ordered. 

RINER,  District  Judge,  dissents. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit    October  11,  1909.) 

No.  95. 

1.  Qhattel  Mobtoages  (§  47*)  »-VALiDnT— Description  of  Pbopertt. 

A  chattel  mortgage  on  property  described  only  as  "five  wagons,"  when 
the  mortgagor  owned  more  than  five  wagons,  is  void  for  Insufliclency  of  * 
description. 

[Ed.  Note. — ^For  other  cases,  see  Chattel  Mortgages,  Cent.  Dig.  |  100; 
Dec.  Dig.  I  47.*] 
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2.  Bansbuptct  (I  278*)— Rights  of  TBUSTEE—EHFOBCciaNT  of  EquXties  of 
Special  Creditobs. 

A  trustee  in  bankruptcy  represents  all  persons  interested  in  the  estate, 
and  may  enforce  in  the  court  of  bankruptcy  equitable  rights  existing  In 
favor  of  certain  of  the  creditors  only. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  418;  Dec 
Dig.  {  27a»] 

8.  Chattel  Mobtoages  (J  197*)— Missoubi  Statute— Effect  of  Failure  to 
Record. 

Under  Rev.  St  Mo.  1899.  $  3404  (Ann.  St  1906,  p.  1936),  which  provides 
that  a  chattel  mortgage  shall  be  void  against  any  other  i)er8on  than  the 
parties  thereto  unless  possession  of  the  property  is  taken  by  the  mort- 
gagee or  the  mortgage  is  recorded,  as  construed  by  the  appellate  courts 
of  the  state,  creditors  of  a  mortgagor  who  became  such  after  the  mort- 
gage was  given,  but  before  it  was  recorded,  have  equities  superior  to 
those  of  the  mortgagee,  and  the  mortgage  remains  void  as  to  them,  al- 
though subsequently  recorded,  and  although  they  have  acquired  no  title 
to  or  lien  upon  the  property. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  {{  429- 
433 ;  Dec.  Dig.  {  197.*] 

Petition  to  Revise  Decree  of  the  District  Court  of  the  United  States 
for  the  Eastern  Division  of  the  Eastern  District  of  Missouri,  in  Bank- 
ruptcy. 

In  the  matter  of  Lawrence  Martin,  bankrupt.  On  petition  by  George 
Bothe  to  revise  an  order  holding  a  chattel  mortgage  invalid  as  to  cer- 
tain creditors.    Petition  dismissed. 

On  June  2,  1906,  Lawrence  Martin  executed  and  delivered  to  George  Bothe 
a  chattel  mortgage,  conveying  to  him  certain  personal  property,  including 
five  wagons,  to  secure  him  against  liability  on  an  indorsement  then  made  for 
Martin's  accommodation.  The  mortgaged  property  remained  in  the  possession 
of  the  mortgagor,  and  the  mortgage  itself  was  not  recorded,  until  June  4, 
1907.  Between  the  execution  of  the  mortgage  and  its  recording  Martin  be- 
came indebted  to  several  persons  for  merchandise  purchased  of  them,  and 
sul)8equently  on  January  25,  1908,  filed  a  petition  upon  which  he  was  adjudi- 
cated a  bankrupt  On  February  5,  1908,  Bothe  filed  a  petition  with  the  ref- 
eree praying  for  the  possession  of  the  mortgaged  property,  claiming  title 
thereto  by  virtue  of  his  mortgage.  Pending  a  hearing  and  determination  of 
this  petition,  the  court  ordered  a  sale  of  the  mortgaged  chattels  free  of  liens. 
This  sale  was  made,  and  the  proceeds  were  held  subject  to  the  same  liens  and 
preferential  rights  as  the  proi)erty  itself  had  been.  The  mortgagee  claimed 
them  by  virtue  of  his  mortgage,  and  the  referee  and  the  court  below  decided 
that  the  mortgage  was  absolutely  void  in  so  far  as  it  attempted  to  convey 
the  five  wagons,  and  as  to  creditors  of  the  bankrupt  who  extended  credit  to 
the  bankrupt  after  the  execution  of  the  mortgage,  and  before  it  was  recorded, 
that  it  was  also  invalid  in  respect  of  all  the  property  attempted  to  be  con- 
veyed. This  is  a  petition  by  the  mortgagee  for  review,  challenging  that  de- 
cision. 

Charles  H.  Franck  (A.  M.  Frumberg,  on  the  brief),  for  petitioner. 
L.  L.  Leonard,  for  respondent. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  CARLAND,  Dis- 
trict Judge. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
court  below  was  clearly  right  in  holding  the  mortgage  inoperative  and 
void  as  to  the  five  wagons.     It  appears  without  contradiction  that 
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Martin  had  six  wagons  of  various  kinds  at  the  time  he  executed  the 
mortgage.  The  only  description  of  those  conveyed  was  "five  wagons." 
There  was  no  segregation  of  any  particular  five  wagons  from  the  larger 
number  owned  by  Martin,  and  no  means  were  disclosed,  in  the  mort- 
gage or  otherwise,  for  determining  which  of  them  were  intended  to  be 
conveyed.  For  want,  therefore,  of  a  sufficient  description  to  identify 
the  property  intended  to  be  conveyed,  the  mortgage  was  void  as  to  the 
wagons. 

The  mortgage  was  recorded  more  than  four  months  prior  to  the  ad- 
judication in  bankruptcy,  and  therefore,  so  far  as  the  bankruptcy  act 
was  concerned,  it  created  a  valid  preferential  right  over  all  other  cred- 
itors of  the  bankrupt.  But  by  the  law  of  Missouri  (section  3404,  Rev. 
St.  1899  [Ann.  St.  1906,  p.  1936]),  where  the  mortgage  was  made,  it 
became  and  was  invalid  against  any  other  person  than  the  parties  there- 
to until  it  was  recorded.  No  question  of  lawful  or  unlawful  preference 
within  the  contemplation  of  the  bankruptcy  act  is  now  presented.  The 
sole  inquiry  is  whether  the  property  in  question,  prior  to  the  bank- 
ruptcy proceedings,  belonged  to  the  mortgagee  or  to  the  creditors  of 
the  bankrupt  who  extended  credit  to  him,  after  the  execution  of  the 
mortgage  and  before  it  was  recorded.  No  other  creditors  assert  any 
claim  to  it. 

The  trustee  in  bankruptcy  stands  for  and  represents  all  persons  in- 
terested in  the  estate  of  the  bankrupt.  In  this  case,  doubtless  moved  so 
to  do  by  the  interested  creditors,  he  seeks  to  assert  an  equitable  right 
in  favor  of  certain  special  creditors  to  a  part  of  the  bankrupt's  estate 
as  against  the  holder  of  a  chattel  mortgage  purporting  to  convey  it  to 
one  creditor.  The  rights  of  these  special  creditors  rest  on  the  principle 
of  estoppel,  and  are  no  less  enforceable  in  the  bankruptcy  court  than 
they  would  be  if  they  had  their  origin  in  written  contract.  Equitable 
rights,  no  less  than  legal,  are  there  enforced.  Atchison,  Topeka  &  S. 
F.  Ry.  Co.  v.  Huriey,  153  Fed.  503,  82  C.  C.  A.  453,  s.  c.  213  U.  S. 
126,  29  Sup.  Ct.  466,  53  L.  Ed.  729.  The  mortgagee,  Bothe,  by  leav- 
ing the  property  in  the  possession  of  the  bankrupt  and  withholding 
the  mortgage  from  the  record,  invited  others  to  deal  with  the  bankrupt 
on  the  assumption  of  his  ownership  of  an  unincumbered  title  to  the 
property  conveyed.  Whether  those  so  dealing  with  him  were  actually 
deceived  or  not  is  immaterial.  The  inevitable  tendency  was  to  mislead 
and  deceive,  and  the  presumption  must  be  indulged  that  they  were  mis- 
led to  their  injury.  Landis  v.  McDonald,  88  Mo.  App.  335 ;  Harrison 
&  Calhoun  v.  South  Carthage  Min.  Co.,  95  Mo.  App.  80,  68  S.  W.  963, 
and  cases  cited. 

As  between  the  mortgagee  and  those  dealing  with  and  extending 
credit  to  the  mortgagor  subsequent  to  the  date  of  the  mortgage  and 
prior  to  the  recording  of  it,  there  is  an  obvious  equity  in  favor  of  the 
latter.  It  was  doubtless  in  recognition  of  this  equity  that  the  provisions 
of  section  3404  were  enacted  into  positive  law.  That  section  has  been 
the  subject  of  much  consideration  by  the  appellate  courts  of  Missouri ; 
and  this  court,  in  the  recent  cases  of  First  Nat.  Bank  of  Buchanan 
County  V.  Connett,  142  Fed.  33,  37,  73  C.  C.  A.  219,  5  L.  R.  A.  (N.  S.) 
148,  and  McElvain  v.  Hardesty  (C.  C.  A.)  169  Fed.  31,^  considered  the 
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Missouri  cases  and  undertook  to  follow  the  interpretation  placed  upon 
the  statute  by  them.    In  the  former,  speaking  by  Judge  Hook,  we  said : 

**The  Missouri  statute  provides  tliat  no  mortgage  of  personal  property  shaU 
be  valid  against  any  other  person  than  the  parties  thereto,  unless  possession 
of  the  mortgaged  property  be  delivered  to  and  retained  by  the  mortgagee,  or 
unless  the  mortgage  be  recorded  In  the  county  in  which  the  mortgagor  re- 
sides. The  sweeping  character  of  Its  provisions  at  once  attracts  attention. 
Under  this  statute  it  has  been  held  that  where  possession  is  not  taken  an 
unrecorded  chattel  mortgage  Is  fraudulent  and  void  in  law  as  to  every  one, 
excepting  trespassers,  parties  to  the  Instrument,  and  general  creditors  whose 
demands  arose  prior  to  the  time  it  was  given ;  nor  as  to  such  prior  creditor 
is  It  valid  If  by  proceedings  in  court  or  otherwise  they  have  secured  a  lieu 
upon  the  property  before  it  is  recorded.  Sudi  a  mortgage  is  also  utterly  void 
as  to  simple  contract  creditors  who  extended  credit  after  it  was  given,  and 
who  have  secured  no  title  or  lien  by  purchase,  execution,  attachment,  or  other- 
wise. As  to  them  the  subsequent  recording  of  the  instrument  is  of  no  effect. 
It  cannot  be  asserted  against  the  enforcement  of  their  demands.** 

We  perceive  no  reason  for  departing  from  this  deliberate  declara- 
tion, and  we  accordingly  adhere  to  the  conclusion  there  expressed. 

Detached  expressions  are  found  in  Harrison  &  Calhoun  v.  South 
Carthage  Min.  Co.  and  Landis  v.  McDonald,  supra,  to  the  effect  that, 
if  **a  prior  creditor*'  fails  to  obtain  some  specific  lien  by  attachment, 
execution,  or  otherwise  on  the  mortgaged  property  before  the  mort- 
gage is  actually  recorded,  the  mortgage  is  by  the  act  of  recording 
validated  as  to  such  creditor,  and  his  right  is  subordinated  to  the  rights 
of  the  mortgagee ;  and  counsel  for  the  mortgagee  seize  on  expressions 
of  this  kind  and  claim  that,  because  the  sj>ecial  creditors  in  this  case 
failed  to  take  steps  to  fix  a  lien  upon  the  mortgaged  property  before  the 
mortgage  was  recorded,  their  rights  were  lost.  We  cannot  give  our 
assent  to  this  claim.  Until  the  mortgage  was  recorded  it  was  absolutely 
void  as  to  these  special  creditors.  Their  superior  rights  arose  against 
the  property  of  their  debtor  while  the  mortgage  was  thus  void,  and  to 
hold  that  such  rights  were  lost  before  they  had  an  opportunity  to 
assert  them,  before  they  even  knew  of  the  existence  of  the  mortgage, 
is  a  palpable  absurdity.  We  find  nothing  in  the  cases  referred  to  to 
justify  any  such  contention.  The  words  **prior  creditors,"  there  re- 
ferred to,  clearly  relate  to  creditors  whose  claims  antedated  the  execu- 
tion of  the  mortgage.  This  is  apparent,  not  only  from  the  opinions 
taken  as  a  whole,  but  from  other  cases  there  cited  and  relied  on.  Such 
creditors,  who  parted'  with  nothing  on  the  faith  of  their  debtor's  os- 
tensible ownership  of  unincumbered  property,  are  required  to  take  some 
step  to  fix  a  lien  upon  the  mortgaged  property  prior  to  the  recording 
of  the  mortgage  in  order  to  secure  an  equitable  standing.  Until  then 
they  have  no  equitable  right  or  claim  enforceable  in  a  court  of  equity. 
On  the  contrary,  creditors  who  extend  credit  to  the  mortgagor  after 
the  execution  of  the  mortgage  and  before  it  is  recorded  have,  as  al- 
ready seen,  a  clear  equitable  right,  inhering  in  the  transaction  itself, 
superior  to  the  mortgagee,  and  this  right  entitles  them  to  relief  without 
the  necessity  of  fixing  a  lien  as  a  prerequisite.  This  distinction,  we 
think,  is  clearly  recognized  in  the  Missouri  cases  relied  upon  by  counsel, 
and  was  distinctly  recognized  and  applied  by  us  in  First  Nat.  Bank  of 
Buchanan  County  v.  Connett,  where  we  said: 
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"Such  a  mortgage  Is  also  utterly  void  as  to  simple  contract  creditors  who 
extended  credit  after  It  was  given,  and  who  have  secured  no  title  or  lien  by 
purchase,  execution,  attachment,  or  otherwise.  As  to  them  the  subsequent 
recording  of  the  instrument  is  of  no  effect  It  cannot  be  asserted  against  the 
enforcement  of  their  demands." 

The  trial  court  held  that  the  proceeds  of  the  property  sold  should 
be  distributed  ratably  between  the  creditors  whose  claims  accrued  after 
the  execution  of  the  mortgage  and  before  it  was  recorded,  and  also 
held  that  the  claim  of  the  mortgagee  in  this  case  had  the  same  equitable 
standing  as  the  other  claimants,  and  should  participate  ratably  with 
them  in  the  distribution  of  the  proceeds  of  the  property.  The  trustee 
does  not  challenge  that  feature  of  the  order,  and  hence  it  needs  no 
consideration. 

We  think  the  mortgagee  was  accorded  all  the  rights  he  had;  and, 
finding  no  error  in  the  proceedings  in  the  trial  court,  this  petition  for 
review  is  dismissed. 


(173  Fed.  601.) 

ARKANSAS   VALLEY   SUGAR   BEtrr  &   IRRIGATED  LAND   CO.   ▼.   FT. 

lA'ON    CANAL    CO. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    October  11,  1909.) 

No.  2,852. 

1.  Stipulations  (§  14*)— Rules  of  Constbuction. 

A  stipulation  to  settle  controversies  or  to  assist  a  court  In  deciding 
them  ought  not  to  be  discouraged  by  a  narrow  and  unreasonable  con- 
struction that  would  defeat  the  manifest  intention  of  one  of  the  parties, 
acceded  to  by  the  other. 

[Ed.  Note. — For  other  cases,  see  Stipulations,  Cent.  Dig.  §|  24r-37;  Dec. 
Dig.  §  U*] 

2.  Corporations  (|  506*)— Rights  of  Stockholders— When  Necessary  Par- 

ties TO  Suit. 

Under  Rev.  St.  Colo.  1908,  $  865,  which  provides  that  each  stockholder 
of  a  corporation  shall  have  the  right  to  nominate  directors  to  be  voted 
for,  and  to  vote  the  numl)er  of  shares  held  by  him  for  as  many  directors 
as  are  to  be  chosen,  or  to  cumulate  the  same  upon  one  or  more  candidates, 
and  that  directors  shall  not  be  elected  in  any  other  way,  the  right  to  elect 
directors  is  a  right  of  the  stockholders  as  such,  as  distinguished  from  the 
corporation,  and  the  validity  of  a  contract  made  by  the  corporation,  giving 
another  corporation  the  right  to  select  a  certain  number  of  its  directors, 
should  not  be  determined  in  a  suit  to  which  the  stockholders  are  not 
parties,  otherwise  than  as  represented  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  {  506.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Suit  in  equity  by  the  Ft.  Lyon  Canal  Company  against  the  Arkansas 
Valley  Sugar  Beet  &  Irrigated  Land  Company.  From  a  decree  for 
complainant,  defendant  appeals.    Modified  and  affirmed. 

Piatt  Rogers  (John  F.  Shafroth  and  Frank  E.  Gregg,  on  the  brief), 
for  appellant. 

Robert  S.  Gast  (Alva  B.  Adams  and  H.  L.  Lubers,  on  the  brief),  for 
appellee. 
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Before  HOOK  and  ADAMS,  Circuit  Judges,  and  PHILIPS,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  This  was  a  suit  by  the  Ft.  Lyon  Canal  Com- 
pany to  compel  the  Arkansas  Valley  Sugar  Beet  &  Irrigated  Land 
Company  to  comply  with  a  contract  by  delivering  to  complainant  an- 
nually from  a  reservoir  a  certain  quantity  of  water  for  use  in  its  irri- 
gating system.  According  to  a  stipulation  of  the  parties,  made  after 
the  issues  were  joined,  a  decree  was  entered  giving  complainant  what 
it  desired  and  retaining  jurisdiction  of  the  cause  for  the  determination 
of  a  defense  set  up  in  the  answer.  Upon  further  hearing  a  decree 
went  against  defendant  as  to  the  matter  deferred,  and  it  prosecuted  this 
appeal. 

The  complainant  was  incorporated  in  1897,  under  the  laws  of  Colo- 
rado, for  the  purpose  of  owning  and  operating  what  was  formerly 
known  as  the  "La  Junta  &  Lamar  Canal  System"  and  the  distribution 
of  water  for  the  irrigation  of  lands  lying  under  its  ditches.  The  canal 
and  appurtenant  properties  had  been  involved  in  litigation,  and  were 
in  charge  of  a  receiver  appointed  by  the  district  court  of  Prowers  coun- 
ty, Colo.  The  new  company,  the  complainant,  was  organized  with  the 
approval  of  that  court.  Its  shareholders  were  the  owners  of  the  water 
rights  that  had  been  granted,  and  it  received  possession  of  the  canal 
system  from  the  receiver  at  the  court's  direction.  The  canal  extended 
from  the  headgate  on  the  north  bank  of  the  Arkansas  river  for  more 
than  100  miles  through  the  counties  of  Otero,  Bent,  and  Prowers,  in 
the  state  of  Colorado.  On  December  19,  1896,  the  Great  Plains  Water 
Storage  Company  was  organized  to  develop  certain  reservoir  sites 
for  the  storage  of  water  to  be  used  in  another  canal  system  in  Bent  and 
Prowers  counties,  and  it  was  found  advisable  to  use  part  of  complain- 
ant's property.  So,  on  October  29,  1897,  a  contract  was  entered  into 
whereby  the  Storage  Company  secured  the  perpetual  use  jointly  with 
complainant  of  that  part  of  the  latter's  canal  extending  from  the  head- 
gate  at  the  river  a  distance  of  about  40  miles,  in  consideration  of  which 
the  Storage  Company  enlarged  and  improved  the  same  at  a  gjeat  ex- 
pense. The  contract  also  provided  that  in  a  certain  contingency,  which 
afterwards  came  to  pass,  the  Storage  Company  should  enlarge  and 
complete  for  service  a  reservoir  belonging  to  complainant  and  there- 
after they  should  use  it  jointly,  the  complainant  to  have  therefrom  for 
its  own  use  a  fixed  proportion  of  the  water  stored  there.  This  contract, 
with  some  exceptions  not  material  here,  was  in  the  same  terms  as  a 
prior  contract  between  the  Storage  Company  and  the  receiver,  who 
executed  it  upon  the  order  of  the  state  court.  The  defendant  company, 
appellant  here,  is  a  New  Jersey  corporation,  and  is  the  successor  in 
interest  of  the  Storage  Company. 

It  was  set  forth  in  the  bill  that,  although  the  40  miles  of  complain- 
ant's canal  had  been  improved  and  defendant  was  enjoying  the  use  of 
it,  neither  the  defendant  nor  its  predecessor,  the  Storage  Company, 
had  developed  the  reservoir,  but,  on  the  contrary,  had  diverted  the 
waters  which  should  have  gone  there  into  a  reservoir  of  their  own, 
and  complainant  was  denied  all  use  and  benefit  thereof.  It  was  alleged 
that  the  development  of  its  reservoir  as  agreed  upon  was  essential  to 
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complainant's  business  and  was  the  principal  consideration  for  the 
contract.  The  first  decree  of  the  trial  court  pursuant  to  the  stipulation 
satisfied  complainant  in  this  particular  by  giving  it  an  equal  quantity 
of  water  from  one  of  defendant's  reservoirs.  The  matter  left  open  for 
future  determination  was  a  defense  based  upon  a  provision  of  the 
contract  that  the  part  of  the  canal  in  question  when  enlarged,  and  the 
reservoir  when  developed  and  in  use,  should  be  in  the  joint  control  and 
management  of  the  contracting  parties,  and  for  that  purpose  the  Stor- 
age Company  should  have  the  right  to  designate  two  owners  of  rights 
to  water  under  complainant  who  should  be  elected  annually  as  two  of 
the  five  members  of  complainant's  board  of  directors.  For  two  or 
three  years  no  controversy  arose  over  this  provision,  but  finally  a  ma- 
jority of  complainant's  shareholders  refused  to  vote  for  the  nominees 
of  the  Storage  Company.  Defendant  urged  this  as  a  defense  to  com- 
plainant's demand  for  specific  performance  of  the  other  provisions  of 
the  contract.  As  already  observed,  the  decree  of  the  trial  court  upon 
this  matter  was  against  the  defendant,  and  its  counsel  say  the  question 
on  this  appeal  is : 

"Should  the  Ft.  Lyon  Caual  Company  and  its  stockholders  elect  as  directors 
of  said  company  two  of  the  stockholders  of  said  company  designated  b^  the 
appellant?** 

The  complainant  argues  that  this  question  cannot  now  be  enter- 
tained, because  the  first  decree  gave  it  the  water  it  was  demanding, 
and  therefore  fully  disposed  of  the  case,  since  defendant  did  not  as- 
sert its  grievance  by  way  of  cross-bill  for  affirmative  relief.  But  the 
defendant  in  effect  contended  in  its  answer  that  it  ought  not  in  equity 
to  be  required  to  do  more  than  it  had  already  done,  as  long  as  com- 
plainant itself  refused  to  abide  by  the  contract;  and  we  think  the 
purpose  of  the  stipulation  was  that  complainant  should  have  the  much- 
needed  water  from  the  reservoir,  subject,  however,  to  the  ultimate 
determination  of  the  defense  urged  by  defendant.  By  the  first  decree 
the  court  retained  jurisdiction  of  the  cause,  and  we  have  no  doubt  that, 
if  the  remaining  question  had  been  finally  and  rightly  decided  in  de- 
fendant's favor,  the  continuance  of  complainant's  right  to  water  from 
the  reservoir  could  have  been  made  to  depend  upon  its  compliance  with 
the  decision.  This  was  the  spirit  of  the  stipulation,  and  the  court's 
procedure  in  the  cause  left  room  for  its  observance.  A  stipulation  to 
settle  controversies,  or  to  assist  a  court  in  deciding  them,  ought  not  to 
be  discouraged  by  a  narrow  and  unreasonable  construction,  that  would 
defeat  the  manifest  intention  of  one  of  the  parties,  acceded  to  by  the 
other.  Obviously  it  was  the  intention  here  that  there  should  be  a  de- 
cision upon  the  defense,  and  that  in  some  appropriate  way  the  decision 
should  be  made  effective. 

It  is  debatable,  however,  whether  under  the  terms  of  the  contract  the 
defendant  was  entitled  to  demand  the  election  of  its  nominees  as 
members  of  complainant's  board  of  directors  before  it  had  both  en- 
larged the  canal  and  developed  the  reservoir.  There  was  default  as  to 
the  latter  when  the  suit  was  begun.  Again,  were  it  not  complicated 
by  the  orders  of  the  state  court  respecting  the  making  of  the  contract, 
it  would  be  an  interesting  question  whether  the  provision  relating  to 
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the  designation  of  directors  is  consistent  with  public  policy.  Com- 
plainant is  not  a  mere  business  concern  for  private  profit,  but,  in  a  lim- 
ited sense,  is  a  quasi  public  corporation,  endowed  by  the  Colorado  law 
(Mills'  Ann.  St.  •§§  616,  1716)  with  the  power  of  eminent  domain,  and 
charged  with  the  performance  of  specific  duties.  That  a  part  of  its 
governing  board  should,  under  mere  contract  to  that  effect,  be  dictated 
by  another  corporation,  irrespective  of  any  stockholding  interest,  at 
once  attracts  attention.  Manifestly  the  relations  between  complain- 
ant and  defendant  as  the  successor  of  the  Storage  Company  are  such 
as  to  present  points  of  conflict  of  interest.  Their  interests  and  the  wel- 
fare of  their  respective  stockholders  are  at  times  quite  likely  to  be  di- 
vergent. The  present  litigation  furnishes  an  illustration  of  this,  if 
any  were  needed.  The  pleadings  show  that,  especially  in  times  when 
the  water  supply  is  insufficient  for  the  needs  of  all,  acute  differences  are 
likely  to  arise.  It  is  altogether  right  for  corporations  to  contract  for 
the  joint  control  and  management  of  properties  upon  which  each  has 
expended  its  funds  and  in  the  operation  of  which  they  are  mutually 
interested ;  but  it  is  not  usually  done  by  allowing  one  to  dictate  the  se- 
lection of  members  of  the  other's  board  of  directors,  which  under  the 
law  (Rev.  St.  1908,  §  865)  has  the  management  of  its  corporate  affairs, 
its  duties  to  the  state  and  its  own  stockholders,  and  its  business  rela- 
tions with  other  corporations.  Such  a  course  is  quite  distinguishable 
from  the  pooling  by  stockholders  of  their  stock  for  a  lawful  purpose, 
or  the  creation  of  a  voting  trust  for  a  limited  time,  such  as  have 
been  upheld  by  some  of  the  courts.  The  complainant  owns  and  op- 
erates property  and  has  many  affairs  in  which  the  defendant  has  no 
interest  growing  out  of  the  joint  maintenance  and  use  of  part  of  the 
canal  and  the  reservoir,  yet  the  contract  purports  to  give  defendant 
the  perpetual  right  to  nominate  two  of  its  five  directors.  The  effect 
in  this  particular  case  would  be  to  give  defendant,  as  the  successor  of 
the  Storage  Company,  the  power  to  dominate  and  control  the  com- 
plainant, so  far  as  a  board  of  directors  can  do  so ;  for  the  record  shows 
that,  aside  from  the  provision  in  the  contract,  the  defendant  was  en- 
abled, by  a  cumulative  voting  of  stock  which  it  controlled,  to  elect 
as  members  of  complainant's  board  of  directors  two  persons  whom  it 
had  not  nominated  under  the  contract. 

We  think,  however,  these  questions  should  not  be  determined  in 
the  absence  of  the  stockholders.  Minnesota  v.  Northern  Securities 
Company,  184  U.  S.  199,  235,  22  Sup.  Ct.  308,  46  L.  Ed.  499 ;  Weiden- 
feld  V.  Northern  Pacific,  129  Fed.  305,  63  C.  C.  A.  537.  The  statute 
of  Colorado  (Laws  1895,  p.  150,  c.  66;  Rev.  St.  1908,  §  865)  provides 
tliat  each  stockholder  shall  have  the  right  to  nominate  directors  to  be 
voted  for,  and  that  he  shall  have  the  right  to  vote  the  number  of  shares 
held  by  him  for  as  many  directors  as  are  to  be  chosen,  or  may  cumu- 
late the  same  upon  one  or  more  candidates.  It  is  also  specifically 
provided  that  the  directors  shall  not  be  elected  in  any  other  way. 
Under  such  a  statute  the  selection  of  the  directors  df  a  corporation 
belongs  to  the  stockholders  as  such.  It  is  in  a  sense  an  individual  right 
in  them,  as  distinguished  from  a  power  of  the  corporation  in  its  single, 
aggregate  capacity.    A  corporation  is  not  in  every  case  sufficiently  a 
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representative  of  its  stockholders  to  enable  a  court  in  their  absence  to 
pronounce  judgment  directly  affecting  their  rights  and  interests.  Wei- 
denfeld  v.  Northern  Pacific,  supra.  The  right  to  vote  for  directors 
and  the  measure  of  it  are  specifically  prescribed  by  the  law  under  which 
complainant  was  organized,  and  do  not  proceed  from  any  act,  contract, 
or  by-law  of  the  corporation.  In  Brewster  v.  Hartley,  37  Cal.  15,  99 
Am.  Dec.  237,  it  was  said : 


"The  exercise  of  this  power  having  been  regulated  by  the  statute,  the  cor- 
porntipn  cannot,  by  its  by-laws,  resolutions,  or  contracts,  either  give  or  take 
it  away.  Where  the  statute  is  silent  in  this  respect,  the  election  of  the  direct- 
ors, like  the  election  or  appointment  of  subordinate  officers,  would  be  subject 
to  the  regulation  and  control  of  the  corporation;  but,  the  statute  having  ex- 
pressly declared  who  shall  be  entitled  to  vote  for  directors,  its  provisions  are 
imperative  upon  the  corporation,  constituting  a  part  of  the  law  of  its  being, 
and  the  corporation  has  no  authority  to  extend  or  limit  the  right  as  regulated 
by  the  statute." 

The  clause  of  the  contract  before  us  is  in  effect  a  limitation  upon  the 
right  conferred  by  the  Colorado  statute  upon  the  stockholders,  and 
when  it  is  sought  to  be  enforced,  and  its  validity  is  drawn  in  question, 
it  would  seem  that  the  stockholders  themselves  should  be  present  other- 
wise than  by  the  corporation  which  made  the  contract.  That  the  stock- 
holders may  also  have  individually  contracted  respecting  the  matter 
does  not  affect  this  conclusion.  It  does  not  enlarge  the  representative 
character  of  the  corporation,  nor  alter  the  necessity  of  the  presence  of 
those  whose  individual  rights  are  to  be  affected.  However,  the  de- 
nial of  relief  to  defendant  should  be  without  prejudice  to  a  future  pro- 
ceeding, in  which  the  matter  may  be  appropriately  litigated  and  deter- 
mined. 

As  so  modified,  the  decree  is  affirmed. 


(173  Fed.  605.) 

CX)TX>RADO  &   S.    RY.   CO.   v.   TUCKER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     October  11,  lOOD.) 

No.  2,762. 

Railroads  (§  333*)— Accidents  at  Cbossings— Contbibutoby  Negligence- 
Duty  TO  Stop,  Look,  and  Listen. 

A  man  who  in  the  daytime  wallsed  upon  a  railroad  crossing  immediately 
In  the  way  of  an  engine,  which  was  baclsing  toward  the  crossing  at  a  speed 
of  five  or  six  miles  an  hour,  and  which  was  in  plain  sight  as  it  approached, 
with  nothing  to  obstruct  his  view,  is  as  matter  of  law  chargeable  with 
contributory  negligence,  which  precludes  recovery  for  his  death  so  caused, 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §§  108O-10S3; 
Dec.  Dig.  §  333.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Wyoming. 

Action  by  Lola  D.  Tucker,  administratrix,  against  the  Colorado  & 
Southern  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 
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O.  L.  Dines  (Tyson  S.  Dines,  Elmer  E.  Whitted,  and  Charles  W. 
Burdick,  on  the  brief),  for  plaintiff  in  error. 
William  B.  Ross,  for  defendant  in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  PHILIPS,  Dis- 
trict Judge. 

HOOK,  Circuit  Judge.  John  McNamara  was  run  over  and  killed 
by  an  engine  of  the  railway  company  at  a  railroad  crossing  of  a  street 
in  the  city  of  Cheyenne,  Wyo.  His  administratrix  sued  the  company 
and  recovered  judgment.  There  was  a  defense  of  contributory  negli- 
gence. At  the  close  of  the  evidence  the  company  moved  for  a  directed 
verdict,  and  the  denial  thereof  by  the  trial  court  presents  the  only 
question  we  find  it  necessary  to  consider. 

There  were  two  theories  as  to  the  place  where  deceased  got  upon  the 
track  and  what  he  was  doing  there ;  but,  as  the  verdict  of  the  jury  was 
against  the  company,  we  shall  adopt  that  of  the  plaintiff,  and  also 
assume  there  was  negligence  in  failing  to  give  proper  signals  of  the 
approach  of  the  engine.  Two  side  tracks,  and  a  main  line  between 
them,  running  in  a  northerly  and  southerly  direction,  crossed  the  city 
street  substantially  at  right  angles.  They  were  a  part  of  the  yards 
of  the  company.  About  four  minutes  before  the  accident  the  engine 
went  northward  on  the  west  side  track  to  a  point  75  or  100  feet  north 
of  the  street,  and  after  coupling  to  some  cars  backed  with  them  to- 
wards the  crossing.  The  deceased  approached  the  crossing  from  the 
northwest  on  a  cross-lot  path,  and,  though  no  one  saw  him  step  upon 
the  track,  it  is  quite  clear  that  when  he  did  so  he  was  instantly  struck 
by  the  tender  of  the  engine  and  run  over.  No  witness  testified  whether 
he  looked  and  listened  just  before  stepping  on  the  track,  so  the  pre- 
sumption of  care  which  arises  from  the  natural  instinct  of  self-pres- 
ervation is  invoked  in  support  of  the  judgment.  But  those  who  saw 
him  as  he  neared  the  immediate  vicinity  of  the  crossing  said  he  was 
paying  no  attention  to  the  engine  and  cars,  and  there  was  nothing 
whatever  to  obstruct  his  view  northward  along  the  track  for  at  least 
a  block.  The  engine  and  cars  were  approaching  slowly,  five  or  six 
miles  an  hour,  and  were  in  plain  view.  It  was  between  1  and  2  o'clock  of 
a  January  afternoon,  and  though  the  snow  upon  the  ground  may  have 
required  careful  attention  in  walking,  and  there  was  some  wind,  every 
witness  whose  view  was  not  obstructed  by  fixed  physical  objects,  and 
who  looked,  saw  the  engine  and  cars  at  a  greater  distance  than  de- 
ceased was  from  them.  '  One  witness  who  saw  them  plainly  was  more 
than  200  feet  away.  Those  who  observed  the  deceased  as  he  neared 
the  crossing  noticed  no  effort  on  his  part  to  detect  the  danger.  The 
conclusion  is  unavoidable  that  he  did  not  perform  his  duty  before  going 
on  the  track ;  for,  had  he  looked,  he  could  not  have  failed  to  see,  and 
he  was  complete  master  of  his  movements. 

There  is  no  merit  in  the  argument  that  the  engine  was  a  road  engine, 
as  distinguished  from  the  type  specially  designed  for  switching  service, 
that  deceased  saw  it  headed  north  and  moving  in  that  direction,  that 
he  had  reason  to  believe  it  would  continue  in  its  course,  and  that  he 
was  therefore  lulled  into  a  sense  of  safety.    All  the  inferences  that 
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might  reasonably  be  drawn  from  such  premises  will  not,  standing  alone, 
excuse  a  pedestrian  from  adopting  those  simple  precautions  for  his 
safety  which  experience  has  shown  to  be  so  necessary  and  which  the 
law  has  imposed  as  a  duty.  We  think  the  case  is  controlled  by  the 
ma;iy  others  of  like  character  decided  by  this  court:  Railway  Co.  v. 
Cundieff  (C.  C.  A.)  171  Fed.  319  ;^  Railway  Co.  y.  Williams  (C.  C.  A.) 
170  Fed.  1020 ;«  Railroad  Co.  v.  Munger  (C.  C.  A.)  168  Fed.  690 ;» 
Tramway  Co.  v.  Cobb,  164  Fed.  41,  90  C.  C.  A.  459 ;  Railway  Co.  v. 
Stepp  et  al.,  164  Fed.  785,  90  C.  C.  A.  431 ;  Springer  v.  Railway  Co., 
161  Fed.  801,  88  C.  C.  A.  619;  Railway  Co.  v.  Donovan,  160  Fed. 
826,  87  C.  C.  A.  600 ;  Rich  v.  Railway  Co.,  149  Fed.  79,  78  C.  C.  A. 
663;  Railway  Co.  v.  Clarkson,  147  Fed.  397,  77  C.  C.  A.  575;  Rail- 
road Co.  V.  Chapman,  140  Fed.  129,  71  C.  C.  A.  523 ;  Railway  Co.  v. 
Andrews,  130  Fed.  65,  64  C.  C.  A.  399 ;  Railway  Co.  v.  Hardy,  94 
Fed.  294,  37  C.  C.  A.  359 ;  Garner  v.  Trumbull,  Receiver,  94  Fed. 
321,  36  C.  C.  A.  361 ;  Railway  Co.  v.  Caulfield,  63  Fed.  396,  11  C.  C. 
A.  552 ;  Railroad  Co.  v.  Ives,  63  Fed.  791,  11  C.  C.  A.  433 ;  Railway 
Co.  V.  McArthur,  63  Fed.  464,  3  C.  C.  A.  594. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(173  Fed.  615.) 

THB  rOLMINA* 

(Circuit  Court  of  Appeals,  Second  Circuit    July  21,  1909.) 

No.  281. 

<50UBT8  (J  384*)— F^DEBAL  COUBTS— ClBCUIT  COUBTS  OP  APPEALS— DeTEBMIN  A - 

TioN  OF  Cause. 

Where  facts  have  been  found  by  the  Circuit  Court  of  Appeals  and  stated 
to  the  Supreme  Court  as  a  basis  for  asking  Its  instnictlons,  the  court  will 
not,  after  such  instructions  hare  been  obtained,  re-examine  upon  the 
identical  evidence  already  considered  controverted  questions  of  fact  which 
have  been  advisedly  determined. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  1021 ;  Dec.  Dig.  | 
384.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
•em  District  of  New  York. 

In  Admiralty.  Action  by  Gustav  A.  Jahn  and  William  J.  Griffith 
against  the  steamship  Folmina  for  damage  to  cargo.  Decree  (143  Fed. 
636)  for  claimant,  and  libelants  appeal.    Reversed. 

This  is  an  appeal  from  a  decree  of  the  District  Court,  Eastern  Dis- 
trict of  New  York,  dismissing  a  libel  filed  to  recover  damages  for  in- 
jury sustained  by  a  shipment  of  rice  carried  on  the  steamship  Folmina 
from  Kobe,  Japan,  to  New  York,  in  1901.  In  May,  1907,  this  court 
certified  to  the  Supreme  Court  two  questions  or  propositions  of  law, 
-concerning  which  it  desired  the  instruction  qf  that  court  for  its  proper 
decision  of  the  case,  and  made  the  following  statement  of  the  facts 
on  which  such  questions  of  law  arose : 

**The  steamship  Folmina  sailed  from  Kobe,  Japan,  for  New  York,  with  a 
large  shipment  of  rice  on  board,  in  No.  3  hold,  under  a  bill  of  lading  which 

1  96  C.  C.  A.  211.  2  95  C.  C.  A.  670.  a  94  a  C.  A.  176. 
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exempted  the  carrier  from  *the  act  of  €rOd,  ♦  ♦  ♦  loss  or  damage  from 
♦  ♦  ♦  explosion,  heat,  or  fire  on  board,  •  •  •  risk  of  craft  or  hulk  or 
transshipment,  and  all  and  every  the  dangers  and  accidents  of  the  seas,  rivers, 
and  canals  and  of  navigation  of  whatever  nature  or  kind/  It  further  pro- 
vided that  the  ship  'is  not  liable  for  ♦  ♦  ♦  sweat,  rust,  decay,  vermin,  rain 
spray.*  The  rice  was  in  good  order  when  put  on  board,  but  when  discharged 
in  New  York  a  large  part  of  it  stowed  on  the  starboard  side  of  the  hold  was 
found  damaged.  The  area  of  injury  was  downward  from  the  first  six  tiers 
of  bags  to  the  bottom  of  the  hold,  which  was  dry,  forward  from  about  tlie  aft- 
er end  of  the  hatchway  nearly  to  the  bulkhead,  and  inboard  about  three  or 
four  bags.    The  damage  was  caused  by  water  and  consequent  heat. 

"A  majority  of  the  court  are  satisfied  that  the  damage  was  caused  by  Fea 
water  and  that  it  was  not  shown  that  the  vessel  encountered  sufficient  stress 
of  weather  to  warrant  the  inference  that  it  came  in  because  of  the  action  of 
external  causes.  There  was  no  evidence  tending  to  show  any  negligence,  fault, 
or  error  on  the  part  of  the  ship's  officers  or  crew.  The  cargo  was  well  stowed 
and  ventilated.  The  Folmina  was  a  steel  steamship  of  the  highest  class  in 
Lloyd's  Register.  Before  starting  for  Japan  she  was  in  dry  dock  at  New  York, 
and  was  there  surveyed  by  Lloyd's  surveyor.  Some  time  before  she  had  been 
in  dry  dock  at  Cardiff,  where  some  repairs  were  made  to  the  rudder,  rudder 
quadrant  and  a  ventilator.  The  master  testified  to  the  general  good  condi- 
tion of  the  steamer  at  the  time  she  sailed  from  Kobe.  During  and  after  de- 
livery of  the  cargo,  the  main  deck,  the  between  deck,  the  pipes  leading  to  or 
connected  with  No.  3  hold,  and  the  shell  plating  in  the  wing  of  No.  3  hold 
were  carefully  examined  by  the  officers  of  the  ship,  by  surveyors  representing 
the  libelants  and  their  underwTlters,  and  it  was  afterwards  examined  by  coni- 
I»etent  and  experienced  surveyors  representing  both  parties.  The  decks,  side 
plating,  and  rivets  of  the  ship  were  found  to  be  sound,  intact,  and  free  from 
leaks.  No  evidence  (other  than  the  mere  circumstance  that  the  damage  was 
by  sea  water  If  that  be  considered  evidence),  was  found  that  there  had  been 
leaks  In  any  part  of  the  frame,  structure,  side  plating,  riveting,  pipes,  or  ap- 
l)urtenances  of  the  ship,  through  which  water  might  have  reached  that  part 
of  No.  3  hold  where  the  damage  was  done.  No  adequate  means  of  access  of 
sea  water  were  found,  nor  any  defect  in  the  steamer  which  then  appeared  to 
be  seaworthy." 

The  questions  of  law  arising  upon  the  facts  so  stated  were  as  fol- 
lows : 

"(1)  Whether  damage  to  the  cargo  of  an  apparently  seaworthy  ship  through 
the  unexi)lained  admission  of  sea  water.  In  the  absence  of  any  proof  or  fault 
on  the  part  of  the  officers  or  crew  of  the  ship.  Is  of  Itself  a  sea  peril  within 
the  meaning  of  the  bill  of  lading  exception  above  quoted? 

**(2)  Whether  the  ship  Is  relieved  from  liability  in  consequence  of  said  ex- 
ception?'* 

In  February,  1909,  the  Supreme  Court  answered  in  the  negative  the 
first  question  so  certified,  but  did  not  answer  the  second  question.  In 
March,  1909,  the  claimant  presented  to  this  court  a  petition  for  a  re- 
hearing, which  was  granted,  and  a  reargument  had. 

Wallace,  Butler  &  Brown,  for  appellants. 

Convers  &  Kirlin  (J.  Parker  Kirlin  and  John  M.  Woolsey,  of  coun- 
sel), for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
Supreme  Court  has  ruled  that  the  unexplained  admission  of  sea  water 
into  an  apparently  seaworthy  ship  is  not  of  itself  a  sea  peril  within  the 
meaning  of  the  exceptions  in  the  bill  of  lading.  Upon  the  facts  stated 
to  the  Supreme  Court,  therefore,  it  necessarily  follows  that  the  Fol- 
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mina  is  liable.  The  cargo  of  rice  was  injured  while  in  her  custody  as  a 
carrier  through  the  action  of  sea  water.  It  was  not  shown  that  the  sea 
water  came  in  through  the  action  of  external  causes.  The  only  ex- 
emption in  the  bill  of  lading  claimed  to  cover  damages  so  caused,  was 
that  relating  to  perils  of  the  sea.  If,  then,  this  court  is  to  base  its  de- 
cision upon  the  statement  of  facts  which  it  has  already  made,  the  only 
course  is  to  reverse  the  decree  appealed  from.  The  appellee,  however, 
contends  that  upon  this  rehearing  this  court  should  re-examine  the 
question  whether  sea  water  in  fact  caused  the  damage.  It  urges  with 
much  force  that  the  damage  was  caused  by  sweat  and  not  by  sea  wa- 
ter. And  if  the  question  were  an  open  one,  it  may  well  ^e  doubted 
whether  a  majority  of  the  court,  as  at  present  constituted,  would  find 
that  sea  water  did  cause  the  damage. 

But  we  cannot  regard  the  question  as  now  an  open  one.  This  court 
has  found  as  a  fact  that  sea  water  caused  the  damage,  and  upon  that 
finding  has  applied  for  and  obtained  the  instructions  of  the  Supreme 
Court.  We  do  not  now  determine  whether  in  a  case  where  it  clearly 
appears  that  a  statement  of  fact  accompanying  a  question  certified  to 
the  Supreme  Court  was  made  through  mistake  or  inadvertence,  or  in 
a  case  where  new  evidence  has  been  received  subsequently  to  the  mak- 
ing of  such  statement,  this  court  would  have  power  to  change  the  facts 
so  found  after  the  Supreme  Court  has  answered  the  question,  and  ren- 
der its  decision  upon  the  basis  of  the  altered  facts.  That  which  we  do 
now  hold  is  that,  where  facts  have  been  found  and  stated  to  the  Su- 
preme Court  as  the  basis  for  asking  its  instructions,  this  court  will  not, 
after  such  instructions  have  been  obtained,  re-examine  upon  the  identi- 
cal evidence  already  considered  controverted  questions  of  fact  which 
have  been  advisedly  determined.  And,  applying  this  rule  to  the  pres- 
ent case,  this  court  must  decline  to  accede  to  the  contention  of  the  ap- 
pellee that  it  reconsider  the  question,  upon  the  same  record  as  before, 
whether  sea  water  caused  th^  damage. 

The  decree  of  the  Distri^  Court  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  for  the  libelants 
for  their  damages,  interest,  and  costs. 


(173  Fed.  752.) 

LOUISVILLE  &  N.  R.  CO.  v.  WOMACK  et  al. 

(Circuit  Court  of  Appeals,  Sixth  carcult    November  8,  1909.) 

No.  1,947. 

1.  Railroads  (§  359*) — Injuries  to  Trespassers  on  Track— Degree  of  Care 
Required. 

Under  the  common  law  a  railroad  company  owes  no  duty  to  a  mere 
trespasser,  on  Its  tracks  without  the  consent  of  any  one  having  author- 
ity to  permit  his  presence,  except  to  do  blm  no  Intentional  or  wanton  In- 
jury, i 


1  See  note  at  end  of  case. 
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^.  Bailboads  (I  400*) — ^Injubt  to  Pebsons  on  Tback— Actions— Questionb 

FOB  JUBT. 

Evidence  field  sufficient  to  warrant  the  submission  to  the  Jury  of  the 
question  whether  the  employ^  of  a  railroad  company,  in  charge  of  the 
engine  of  a  freight  train,  which  collided  with  a  hand  car,  complied  with 
Shannon's  CJode  Tenn.  §  1574,  subsec.  4,  which  provides  that  the  engineer, 
fireman,  or  some  other  person  on  the  locomotive  shall  be  kept  always  up- 
on the  loolsout  ahead,  and  that  when  any  person,  animal,  or  other  ob- 
struction appears  on  the  road  the  alarm  whistle  shall  be  sounded,  the 
braises  put  down,  and  every  possible  means  employed  to  stop  the  train 
and  prevent  an  accident;  there  being  evidence  that  the  persons  upon 
the  hand  car  saw  the  engine  when  200  yards  distant,  but  that  those  on 
the  engine  did  not  see  the  hand  car  until  within  a  car*s  length. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  |§  1367,  1373; 
Dec.  Dig.  §  400.*] 

3.  Appeal  and  Ebbob  ({  203*) — Questions  Pbesented  bt  Recobd— Neces- 

sity OP  Exceptions  to  Instructions. 

It  is  the  settled  rule  of  the  federal  courts  that  a  charge  not  excepted 
to  below  cannot  be  assigned  as  error  in  a  court  of  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |{  1516- 
1532 ;  Dec.  Dig.  §  263.*] 

4.  Appeal  and  Ebbob  ({  241*) — Review— EiSTOPPEL  to  Allege  Ebbob. 

A  motion  by  defendant  at  the  close  of  the  evidence  for  a  directed  ver^ 
diet,  although  not  required  by  the  practice  of  the  Circuit  Court  of  Ap- 
peals to  specify  the  grounds  on  which  it  is  based,  will  not  be  considered 
by  such  court  as  embracing  the  question  df  the  applicability  of  a  state 
statute  to  the  facts  of  the  case,  where  it  was  tried  by  both  parties  on  the 
theory  that  the  statute  was  applicable,  and  submitted  to  the  Jury  by  the 
court  on  such  theory  by  instructions  to  which  no  exceptions  were  taken. 

[E3d.  Note. — For  other  cases,  see  Appeal  and  Error,  I>ec.  Dig.  f  241.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Action  by  Mary  Womack  and  others,  by  N.  S.  Nicholson,  as  next 
friend,  against  the  Louisville  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

J.  H.  Frantz,  for  plaintiff  in  error. 
M.  R.  Waite,  for  defendants  in  error. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

LURTON,  Circuit  Judge.  This  is  an  action  of  tort  for  the  al- 
leged negligent  killing  of  Levi  Womack,  the  father  of  the  plaintiffs 
telow,  who  sued  by  their  guardian,  N.  C.  Nicholson.  There  was  a 
jury,  verdict  for  $1,000,  and  judgment  thereon.  The  railroad  company 
has  sued  out  this  writ  of  error. 

It  is  assigned  as  error  that  the  court  denied  the  request  of  the  plain- 
tiff in  error  that  the  jury  should  be  instructed  to  find  a  verdict  for  the 
railroad  company.  The  deceased  came  to  his  death  through  a  colli- 
sion between  a  hand  car  and  a  freight  train.  He,  together  with  sev- 
«n  others,  four  of  them  being  women,  had  obtained  one  of  the  railroad 
company's  hand  cars  and  were  operating  it  for  their  own  pleasure  up- 
on the  main  track  of  the  railway  company's  line  in  the  early  morning 
of  June  17,  1906.    The  point  where  they  began  their  perilous  ride  was 
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a  mile  or  more  north  of  where  the  company's  line  in  Polk  county, 
Tenn.,  crosses  the  bridge  over  the  Hiwassee  river.  The  car  proceeded 
south,  and  upon  reaching  a  point  upon  the  trestle  approaching  the 
bridge  came  suddenly  into  collision  with  a  train  coming  from  the 
south,  with  the  result  that  five  of  the  occupants  of  the  hand  car  were 
killed.  There  was  some  evidence  that  a  special  gang  section  foreman 
consented — though  saying  at  the  time  that  it  was  against  the  compa- 
ny's rules — ^that  John  Brinkley,  one  of  his  gang  not  that  day  on  duty, 
might  take  the  car  out  for  a  pleasure  ride  with  some  of  his  friends ; 
he  assuming  the  care  of  it.  It  was  clearly  shown  that  the  company's 
rules  absolutely  forbade  the  use  of  such  cars,  except  in  the  service  of 
the  company,  and  that  the  foreman  had  no  authority  to  consent  to  any 
such  use  of  the  car.  Brinkley  was  one  of  the  men  killed  in  the  colli- 
sion. The  friends  of  Brinkley  who  were  taken  upon  the  car  were 
neighboring  young  men,  not  in  the  service  of  the  company,  and  their 
wives  or  sisters. 

The  trial  judge,  upon  the  facts  of  the  case,  instructed  the  jury  that 
the  occupants  of  the  car  were  trespassers,  and  guilty  of  negligence  in 
being  where  they  were.  This  was  plain  law,  and  it  followed  that  un- 
der the  common-law  counts  of  the  declaration  there  could  have  been 
no  recovery,  in  the  absence  of  evidence  that  they  were  actually  seen 
by  the  men  operating  the  engine  of  the  freight  train  in  time  to  have 
stopped  the  train  before  a  collision. 

In  Railroad  v.  Meacham,  91  Tenn.  428,  431,  19  S.  W.  232,  the  court, 
in  reference  to  an  action  for  injury  sustained  in  jumping  from  a  tim- 
ber train,  which  came  into  collision  with  a  freight  train,  the  plaintiff 
being  on  the  train  without  the  consent  of  any  one  having  authority  to 
permit  his  presence,  reversed  a  judgment  for  the  plaintiff,  saying: 

"The  only  duty  due  by  the  railroad  company  to  the  one  who  Is  an  intruder 
upon  Its  train,  not  used  for  transporting  passengers,  is  to  refrain  from  wan- 
tonly, willfully,  or  intentionally  injuring  him.  If  the  proof  had  developed 
that  the  collision  in  this  case  was  designed  and  brought  about  with  the  In- 
teot  and  for  the  purpose  of  injuring  the  defendant  in  error,  although  an  In- 
truder, he  would  be  entitled  to  recover ;  otherwise,  he  would  not" 

In  Railroad  v.  Williford,  115  Tenn.  108,  88  S.  W.  178,  it  was  held 
that  one  riding  on  an  engine,  not  in  the  performance  of  any  duty,  is 
in  a  place  of  unnecessary  danger,  and  that  the  only  duty  of  the  compa- 
ny toward  such  person  is  to  avoid  injury  by  any  wanton  or  willful  act. 

In  Kansas  City,  etc..  Railroad  v.  Cook,  66  Fed.  115,  121,  13  C.  C. 
A.  364,  370,  28  L.  R.  A.  181,  we  had  to  consider  the  care  required  from 
a  railroad  company  at  common  l^w  in  respect  to  a  trespasser  upon  its 
tracks  in  the  yards  of  the  company.  In  that  case  the  court,  after  say- 
ing that  the  plaintiff  was  where  he  was  without  the  invitation  or  con- 
sent of  any  one  having  authority  to  suspend  the  rules  of  the  company 
forbidding  the  use  of  the  tracks  in  the  yards  by  strangers,  said ; 

"Having  no  legal  right  to  be  where  he  was,  the  company  stood  in  no  such 
relation  to  him  as  it  would  to  one  at  a  street  crossing,  or  to  a  passenger,  or 
to  an  employ^  whose  duty  kept  him  In  the  yard.  Aerkfetz  v.  Humphreys, 
145  U.  S.  420,  12  Sup.  Ct.  835,  86  L.  Ed.  758.  It  was  negligence  per  se  for 
one  to  intrude  himself  into  such  a  place,  and  his  presence  there  imposed  no 
particular  duty  upon  the  company,  except  that  general  duty  which  every  one 
owes  to  every  other  person  to  do  him  no  Intentional  wrong  or  injury.    Its  lia- 
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blllty  for  failure  to  discharge  this  duty  can  only  arise  when  It  becomes  awar« 
of  the  danger  in  which  he  stood." 

This  case  has  been  approved  by  this  court  in  Felton  v.  Aubry,  74 
Fed.  350,  356,  20  C.  C.  A.  436,  and  B.  &  O.  Ry.  v.  Anderson,  85  Fed. 
413,  416,  29  C.  C.  A.  235. 

In  Singleton  v.  Felton,  101  Fed.  626,  528,  42  C.  C  A.  57,  59,  this 
court,  in  a  case  where  a  trespasser  upon  a  construction  train  was  in- 
jured through  a  negligent  collision,  said : 

"Actionable  negligence  presupposes  some  duty  owed  to  the  person  asserting 
a  right  of  action  by  the  defendant,  and  a  breach  of  that  duty.  What  was  the 
relation  between  the  deceased  and  the  receiver?  What  duty  was  due  by  the 
receiver  to  him?  He  was  not  a  passenger.  The  train  was  a  construction 
train,  and  persons  other  than  employes  were  rigidly  excluded  therefrom.  He 
knew  the  rule  of  the  railroad  In  this  particular.  He  did  not  have  the  per- 
mission of  the  conductor  or  other  employ^  on  the  train  as  an  excuse  for  his 
presence,  and  thus  we  are  not  called  upon  to  deal  with  the  question  as  to 
whether  the  consent  of  an  employ^,  who  had  no  power  to  consent,  would  cre- 
ate a  relation  and  lmx)ose  a  duty  towards  him.  His  presence  on  the  train 
was  unknown  to  those  operating  it  He  was  therefore  unlawfully  upon  a 
train  not  Intended  for  passengers,  and,  but  for  his  own  wrongful  conduct  in 
intruding  himself  there,  would  not  have  lost  his  life.  He  was  not  willfully 
injured.  There  was  no  intent  to  bring  about  the  collision  which  cost  him  his 
life.  His  presence  on  the  train  being  unknown,  the  rule  which  requires  the 
exercise  of  ordinary  care  to  avoid  unnecessary  injury  to  a  trespasser  after  his 
l)re8ence  and  danger  are  observed  has  no  application.  The  defendant,  upon 
the  facts,  owed  no  duty  to  the  deceased,  and  no  action  will  lie  for  the  negli- 
gence of  the  servants  of  the  plaintiff  by  which  the  collision  occurred.  Ac- 
tionable negligence  consists  in  the  failure  to  exercise  that  degree  of  care  to- 
wards the  plaintiff  which  was  due  to  the  plaintiff  by  the  defendant  under  the 
circumstances  of  the  case.  That  the  servants  of  the  defendant  were  under 
an  obligation  to  exercise  care  in  the  movement  of  trains  in  order  to  prevent 
collisions  may  be  conceded.  This  duty  they  neglected.  But  that  was  not  a 
duty  owed  to  the  deceased  under  the  facts  of  this  case,  and  the  breach  of 
duty  by  which  the  collision  occurred  was  not  a  duty  to  the  deceased." 

To  the  same  effect  are  the  cases  of  St.  L.  &  S.  F.  Ry.  Co.  v.  Bennett, 
69  Fed.  525,  16  C.  C.  A.  300,  and  Northern  Pacific  Railway  v.  Jones, 
144  Fed.  47,  49,  75  C.  C.  A.  205. 

Stripping  the  case  of  all  else,  the  trial  judge  submitted  the  plain- 
tiff's case  solely  upon  the  count  which  charged  a  violation  of  the  Ten- 
nessee statute  regulating  the  operation  of  railway  trains,  and  upon  the 
question  as  to  whether  the  railway  company  had  complied  with  that 
statute.    The  applicable  statute  is  as  follows : 

Shannon's  Code  Tenn.  §  1574,  subsec.  4: 

"Every  railroad  company  shall  keep  the  engineer,  fireman,  or  some  other 
person  upon  the  locomotive,  aiways  upon  the  lookout  ahead:  and  when  any 
person,  animal,  or  other  obstruction  appears  upon  the  road,  the  alarm  whistle 
shall  t>e  sounded,  the  brakes  put  down,  and  every  possible  means  employed 
to  stop  the  train  and  prevent  an  accident" 

Shannon's  Code  Tenn.  §§  1575,  1576: 

**Every  railroad  company  that  fails  to  observe  these  precautions,  or  cause 
them  to  be  observed  by  its  agents  and  servants,  shall  be  responsible  for  all 
damages  to  persons  or  property  occasioned  by,  or  resulting  from,  any  accident 
or  collision  that  may  occur. 
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"No  railroad  company  that  observes,  or  causes  to  be  observed,  these  precan- 
tions  shall  be  responsible  for  any  damage  done  to  person  or  property  on  its 
road.  The  proof  that  it  has  observed  such  precautions  shall  be  upon  the 
company." 

It  will  be  observed  that  by  the  express  terms  of  the  statute  the  bur- 
den of  showing  compliance  with  the  statute  is  placed  upon  the  rail- 
road company.  The  observation  in  Virginia  &  S.  W.  Railway  Co.  v. 
Hawk,  160  Fed.  348,  87  C.  C.  A.  300,  that  the  burden  was  upon  the 
plaintiff  to  show  noncompliance  was  pure  obiter,  being  in  no  way  in- 
volved in  the  case.  It  was  an  erroneous  statement  of  the  law,  for 
we  have  in  many  cases  recognized  and  applied  the  statute  as  control- 
ling in  this  court. 

The  construction  of  this  statute  by  the  Supreme  Court  of  the  state 
has  also  been  regarded  as  furnishing  a  rule  of  decision  for  this  court, 
when  such  interpretation  is  plain  and  consistent.  The  undoubted  in- 
terpretation of  this  statute  by  the  Tennessee  court  is  that  the  precau- 
tions prescribed  are  mandatory,  and  that,  while  an  impossibility  is  not 
to  be  understood  as  required,  nevertheless  every  precaution  required 
must  be  followed  so  far  as  time  will  permit.  Although  that  eminent 
jurist.  Justice  Cooper,  in  Holder  v.  Railroad,  11  Lea  (Tenn.)  176, 
178,  expressed  grave  doubt  as  to  the  correctness  of  the  ruling  that  the 
omission  of  a  precaution  which  would  have  been  plainly  useless  is 
ground  of  liability,  yet  it  is  well  settled  that  there  is  a  statutory  lia- 
bility whenever  there  is  a  failure  to  comply  fully  with  the  statute,  so 
far  as  time  will  allow,  and  that  it  is  no  defense  to  show  that  the  omis- 
sion could  not  have  contributed  to  the  accident.  Chattanooga  Tran- 
sit Company  v.  Walton,  105  Tenn.  415,  420,  58  S.  W.  737. 

This  disposes  of  the  exception  reserved  to  the  charge  because  the 
court  charged  the  jury  that  if  the  whistle  was  not  blown  the  statute 
was  not  complied  with,  if  there  was  time  to  blow,  although  the  failure 
to  blow  had  nothing  to  do  with  the  collision. 

So,  also,  has  the  statute  been  construed  as  entitling  the  plaintiff  to 
recover  in  a  case  when  the  statute  was  applicable,  irrespective  of  his 
own  contributory  negligence,  however  great.  L.  &  N.  R.  R.  Co.  v. 
Burke,  6  Cold.  (Tenn.)  45;  Railway  Company  v.  Foster,  88  Tenn. 
()72, 13  S.  W.  694, 14  S.  W.  428;  Railroad  Company  v.  Acuff,  92  Tenn. 
26,  20  S.  W.  348.  This  cohstruction  as  to  the  absolute  character  of  the 
statutory  liability  has  been  repeatedly  followed  by  this  court.  Western 
&  Atlantic  Ry.  v.  Roberson,  61  Fed.  592,  603,  9  C.  C.  A.  646 ;  Byrne 
V.  Kansas  City,  etc.,  Railway,  61*  Fed.  605,  614,  9  C.  C.  A.  6GG,  24  L. 
R.  A.  693;  Rogers  v.  Cincinnati,  etc..  Railroad,  136  Fed.  573,  69  C. 
C.  A.  321. 

The  learned  trial  judge,  notwithstanding  the  character  of  the  de- 
ceased as  a  trespasser  guilty  of  great  negligence,  instructed  the  jury, 
in  accordance  with  the  settled  construction  of  the  Tennessee  statute, 
that  such  negligence  must  be  regarded  as  a  mitigation  of  damages, 
but  would  not  go  in  bar  of  the  action.  In  view  of  the  arbitrary  char- 
acter of  the  statute  in  imposing  an  absolute  liability,  regardless  of  the 
negligence  of  the  plaintiff,  the  Tennessee  court  has  construed  it  as 
for  the  benefit  of  the  general  public,  and  not  applicable  to  employes 
while  about  the  service  of  the  company.    L.  &  N.  R.  R.  v.  Burke, 
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6  Cold.  45 ;  Railroad  v.  Rush,  15  Lea,  145,  149 ;  Railroad  v.  Holland, 
117  Tenn.  257,  96  S.  W.  758. 

For  the  same  reason  the  court  has  limited  the  operation  of  the  stat- 
ute to  cases  in  which  the  intent  that  it  should  apply  is  manifest.  Thus, 
in  Railroad  v.  Rush,  15  Lea  (Tenn.)  145,  149,  it  was  said  by  the  court, 
speaking  by  Justice  Cooper: 

"But  in  view  of  the  stringent  terms  of  the  act,  and  the  manifest  object  of 
the  Legislature,  the  court  has  not  extended  its  provisions  to  ever>'  case  which 
might  be  embraced  in  its  general  language." 

Thus  it  has  been  held  not  to  apply  to  a  passenger  on  a  train  injured 
by  a  collision  brought  about  through  failure  to  comply  with  its  terms. 
The  liability  in  such  a  case  must  depend  upon  common-law  principle. 
L.  &  N.  R.  R.  Co.  V.  McKenna,  75  Tenn.  313. 

In  Holder  v.  Railroad,  11  Lea  (Tenn.)  176,  it  was  held  that  there 
was  no  statutory  liability  unless  the  injury  was  the  direct  result  of  be- 
ing struck  by  a  moving  train.  An  animal  running  ahead  of  a  moving 
train  was  injured  by  jumping  off  of  a  trestle.  It  was  held  that,  not 
having  come  into  collision  with  the  train,  the  liability  would  depend 
upon  common-law  principles. 

In  Railroad  v.  Reidmond,  11  Lea  (Tenn.)  205,  and  Railroad  v.  How- 
ard, 90  Tenn.  144,  19  S.  W.  116,  it  was  held  that  the  statute  docs  not 
come  into  operation  until  the  person,  animal,  or  obstruction  comes 
within  striking  distance  of  the  train.  We  followed  and  applied  this 
construction  in  Rogers  v.  C,  N.  O.,  etc.,  Railway,  136  Fed.  573,  69 
C.  C.  A.  321. 

In  Railroad  v.  Burke,  6  Cold.  (Tenn.)  45,  and  Railroad  Company  v. 
Rush,  15  Lea  (Tenn.)  145,  150,  it  was  said  that: 

"The  statute  was  intended  for  the  benefit  of  the  general  public,  not  for 
the  servants  of  the  company." 

In  accord  with  this  are  Railroad  v.  Robertson,  9  Heisk.  (Tenn.) 
276,  and  Haley  v.  Railroad,  7  Baxt.  (Tenn.)  239,  where  it  was  ruled 
that  the  statute  did  not  apply  to  employes  about  its  yards. 

In  Cox  V.  Railroad,  2  Leg.  Rep.  168,  it  was  held  to  have  no  appli- 
cation to  a  stranger  in  the  switching  yards.  Nor  in  any  case  where  the 
plaintiff  is  a  servant  whose  negligence  contributed  to  the  collision. 
Railroad  v.  Rush,  15  Lea,  145. 

In  Railroad  v.  Hicks,  89  Tenn.  301,  17  S.  W.  1036,  the  statute  was 
held  not  applicable  to  a  railway  employe  using  a  railway  velocipede  in 
discharge  of  his  duty. 

In  Railroad  v.  Holland,  117  Tenn.  257,  96  S.  W.  758,  it  was  again 
held  that  the  statute  is  for  the  benefit  of  the  general  public  only,  and 
was  not  applicable  to  an  employe  using  a  velocipede  for  his  own  con- 
venience and  without  consent  of  the  company. 

In  Rogers  v.  Railroad,  cited  before,  we  held  the  statute  not  appli- 
cable to  men  doing  construction  work,  whose  duty  kept  them  on  or 
about  the  track,  although  not  the  direct  servants  of  the  railway  com- 
pany, but  employes  of  a  contractor  doing  such  work  for  the  company. 

The  court  below  submitted  the  case  to  the  jury  upon  the  single 
question  as  to  whether  the  statute  had  been  complied  with,  though  he 
expressed  the  opinion  that  every  requirement  of  the  statute  had  been 
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complied  with  which  was  possible  after  the  car  was  seen  or  could 
have  been  seen,  saying  very  plainly,  however,  that  they  must  for  them- 
selves determine  this  question  of  fact.  Upon  this  single  issue  the 
jury  manifestly  found  for  the  plaintiff.  It  is  now  urged  that  there 
was  no  such  conflict  in  the  facts  as  to  make  an  issue  to  go  to  the  ju- 
ry, and  that,  the  court  erred  in  not  directing  a  verdict.  Upon  this  point 
we  have  carefully  examined  the  record,  and  are  convinced  that  there 
was  some  material  evidence  upon  which  it  was  right  to  take  the  opinion 
of  the  jury.  Thus,  the  men  upon  the  engine  say  that  they  were  upon 
the  lookout  ahead  and  did  not  see  the  approaching  hand  car  until  they 
were  practically  within  a  car  length  of  it,  and  that  they  ptrt  on  the 
brake  and  shut  otf  steam,  but  before  the  brake  could  tske  effect  the 
collision  occurred,  and  that  there  was  no  time  to  do  anything  more. 
The  speed  of  the  train  was  about  15  miles  per  hour,  and  that  of  the 
hand  car  about  the  same.  The  survivors  upon  the  hand  car  say  that 
they  saw  the  stack  and  front  of  the  engine  at  a  distance  of  200  yards ; 
that  they  applied  the  brake,  and  did  all  they  could  to  stop  the  car; 
that  it  was  slowing  down,  but,  seeing  a  collision  almost  certain,  they 
jumped  off.  Now  it  is  plain  that  if  the  train  could  be  seen  by  those 
upon  the  hand  car  at  a  distance  of  200  yards,  the  lookout  upon  the  en- 
gine ought  to  have  seen  the  hand  car  nearly  as  soon.  The  only  ob- 
stacle to  a  clear  vision  for  a  mile  or  more  was  a  summer  morning  fog 
hanging  on  the  river  where  it  was  crossed  by  the  railway  bridge. 
There  was  a  conflict  of  opinion  as  to  the  thickness  and  height  of  this 
fog  at  this  bridge,  and  as  to  its  effects  in  hiding  the  approach  of  the 
train  and  hand  car  to  each  other.  It  cannot  be  said  that  there  was 
not  material  evidence  from  which  the  junr  might  have  inferred  that, 
if  the  men  on  the  engine  had  been  as  watchful  for  persons  or  obstruc- 
tions upon  the  track  as  the  statute,  under  the  construction  of  the  Ten- 
nessee court,  required  them  to  be,  they  might  have  seen  this  hand  car 
before  they  say  they  saw  it,  and  might  have  had  time  to  have  done 
more  than  they  actually  did  do  when  they  did  see  it.  If,  therefore, 
the  statute  was  applicable  upon  the  facts  of  the  case,  there  was  no  er- 
ror in  letting  the  plaintiff  go  to  the  jury  upon  the  question  of  whether 
it  had  been  complied  with  so  far  as  possible. 

The  learned  counsel  for  the  plaintiff  in  error  now  urge  very  strong- 
ly that  upon  the  undisputed  facts  of  this  case  the  statute  was  not  ap- 
plicable, and  that  it  was  error  to  submit  to  the  jury  any  question  as 
to  whether  its  rigid  requirements  had  been  complied  with.  They  urge 
that,  if  it  was  not  applicable,  the  company  was  under  no  other  duty 
with  respect  to  the  plaintiffs  as  trespassers  upon  its  hand  car  than  to 
do  all  that  could  be  done  after  this  hand  car  was  actually  observed 
to  be  in  danger  of  coming  into  collision  with  the  train.  It  is  also  said 
that  under  the  ruling  in  L.  &  N.  R.  R.  Co.  v.  McKenna,  75  Tenn. 
313,  the  statute  does  not  apply  when  a  passenger  is  injured  in  conse- 
quence of  a  collision  which  might  have  been  avoided  by  observance  of 
the  statute,  and  that  the  liability  must  rest  upon  common-law  princi- 
ples; that  under  this  construction  of  the  statute,  the  statute  had  no 
application,  even  if  the  deceased  be  regarded  as  rightfully  being  trans- 
ported as  a  passenger  upon  one  of  the  company's  vehicles.  The  diffi- 
culty which  lies  in  the  way  of  considering  the  case  in  either  aspect  is 


566  97  C.  C.  A.  REPORTS. 

that  the  case  was  tried  out  below  upon  the  theory  that  the  statute  was 
applicable  and  had  been  complied  with.  The  court  so  charged  the  ju- 
ry, and  no  exception  to  this  was  reserved.  Nothing  is  better  settled 
than  that  a  charge  not  excepted  to  below  cannot  be  assigned  as  error 
in  a  court  of  review.  Some  of  the  cases  in  which  this  plain  rule  of 
practice  has  been  applied  are  Rogers  v.  Ritter,  12  Wall.  317,  320,  20 
L.  Ed.  417,  Upton  v.  McLaughlin,  105  U.  S.  640,  644,  26  L.  Ed.  1197, 
Storm  V.  U.  S.,  94  U.  S.  76,  81,  24  L.  Ed.  42,  and  Express  Co.  v. 
Kountze  Bros.,  8  Wall.  358, 19  L.  Ed.  457. 

But  it  is  said  that  the  denial  of  a  peremptory  instruction  includes 
every  ground  upon  which  it  ought  to  have  been  granted,  whether 
stated  or  not.  We  have  never  regarded  this  court  as  concluded  by 
the  reasons  stated  by  a  trial  judge  for  his  action  upon  a  motion  for  a 
peremptory  instruction  upon  the  close  of  the  evidence.  If  the  ruling 
was  right  upon  any  ground,  it  would  be  folly  to  reverse.  Neither  have 
we  required  that  the  grounds  or  reasons  upon  which  such  an  instruc- 
tion was  asked  should  be  always  stated  by  counsel  and  shown  by  the 
record,  when  such  denial  is  relied  upon  as  error  under  an  exception 
reserved,  as  seems  to  be  the  practice  in  the  Seventh  Circuit  Court  of 
Appeals.  Adams  v.  Shirk,  104  Fed.  54,  43  C.  C.  A.  407.  We  have 
indulged  the  presumption,  whether  such  a  motion  was  allowed  or  dis- 
allowed, that  it  embraced  an  insufficiency  of  evidence  upon  any  clear 
issue  upon  which  the  case  was  submitted  to  the  jury.  But  we  think 
this  practice  should  not  apply  when  it  involves,  as  it  does  here,  the 
necessity  of  holding  that  the  court  ought  to  have  peremptorily  in- 
structed the  jury  upon  a  matter  of  law  in  direct  conflict  with  the  the- 
ory upon  which  the  parties  had  tried  the  case,  and  with  the  charge  of 
the  court  that  the  statute  was  applicable,  to  which  no  exception  was 
taken.  It  is  not  just  to  the  parties,  nor  to  the  trial  judge,  to  permit 
this  question  to  be  raised  for  the  first  time  in  this  court,  when,  as 
here,  it  is  shown  upon  the  record  that  the  converse  of  the  point  now 
made  was  ruled  by  the  court  below,  and  no  objection  reserved. 

Judgment  affirmed. 

NOTE. 
Care  Required  of  RailroacU  as  to  Trespassers  on  or  near  Tracks. 

I.  In  General. 

[a]  A  railroad  company  must  exercise  ordinary  diligence  and  care  to  avoid 
injury  to  a  trespasser  on  its  traclt. 
— (U.  S.  1907)  Texas  &  P.  By.  Co.  v.  Modawell,  80  C.  a  A.  651,  151  Fed. 
421,  9  L.  B.  A.  (N.  S.)  646 ; 

(Ala.  1907)  Birmingham  By.,  Ught  &  Power  Oa  v.  Jones,  45  South.  177: 

(Ark.  1908)  St.  Louis.  I.  M.  &  S.  By.  Co.  v.  Balnes,  86  Ark.  306,  111  S. 
W.  262 ;  Little  Bock  &  *M.  By.  Co.  v.  Bussell,  113  S.  W.  1021 ; 

(Del.  1869)  Patterson  v.  Philadelphia,  W.  &  B.  B.  Co.,  4  Houst.  103 ; 

(III.  1867)  Toledo,  W.'&  W.  B  Co.  v.  Furgusson,  42  111.  449;  (1868)  Pitts- 
burg, Ft.  W.  &  a  B.  Co.  V.  Bumstead,  48  111.  221,  95  Am.  Dec.  539; 
(1869)  Chicago,  B.  &  Q.  B.  Co.  v.  Payne,  49  111.  499 ; 

(Iowa,  1891)  Clampit  v.  Chicago,  St.  P.  &  K.  a  By.  Co.,  84  Iowa,  71,  50 
N.  W.  673  • 

(Ky.  1895)  Gherkins  v.  Louisville  &  N.  B  Co.,  30  S.  W.  651 ;  (1907)  Chesa- 
peake &  O.  By.  Co.  V.  Nipp*8  Adm*x,  100  S.  W.  246,  30  Ky.  Law  Bep. 
1131;  (1907)  Adams*  Adm'x  v.  Ix)uisville  &  E.  B.  Co.,  104  S.  W.  363. 
81  Ky.  Law  Bep.  987 ;   (1908)  Starett  v.  Chesapeake  &  O.  By.  Co.,  110 
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S.  W.  282,  33  Ky.  Lftw  Rep.  309 ;   (1908)  Oummlngs  v.  Illinois  Cent.  B. 
Co.,  110  S.  W.  809,  33  Ky.  Law  Rep.  584;    (1908)  Burton's  Adm'r  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  113  S.  W.  442 ;   (1908)  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Earls'  Adm'r,  113  S.  W.  854;    (1909)  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  V.  Sowders'  AdmY,  119  S.  W.  203 ; 
(Mo.  1907)  Burde  v.  Chicago,  B.  &  Q.  Ry.  C^o.,  123  Mo.  App.  629,  100  S.  W. 
509;  (1908)  Holland  v.  Missouri  Pac.  Ry.  Co.,  210  Mo.  338,  109  S.  W.  19; 
(N.  H.  1890)  Felch  v.  Concord  R.  R.,  66  N.  H.  318,  29  Atl.  557; 
(N.  Y.  1888)  Remer  v.  Long  Island  Co..  48  Hun,  352,  1  N.  T.  Supp.  124; 
(N.  C.  1890)  Lay  v.  Richmond  &  D.  R.  Co.,  106  N.  C.  404,  11  S.  E.  412; 

(1892)  Norwood  v.  Raleigh  &  G.  R.  Co.,  Ill  N.  C.  236,  16  S.  B.  4 ; 
(Or.  1894)  Ward  v.  Southern  Pac.  Co.,  25  Or.  433,  36  Pac.  166,  23  L.  R.  A. 

715  • 
(Pa.  1863)  Philadelphia  &  R.  R.  Co.  v.  Hunmell,  44  Pa.  (8  Wright)  375, 

84  Am.  Dec.  457; 
(S.  C.  1883)  Charter  v.  Columbia  &  G.  It  Co.,  19  S.  C.  20,  45  Am.  Rep.  754 ; 
(Tenn.  1883)  East  Tennessee,  V.  &  G.  R.  Co.  v.  Fain,  80  Tenn.  (12  Lea)  35 ; 
(Tex.  1906)  Houston  &  T.  C.  R.  Co.  v.  Ramsey  (Civ.  App.)  97  S.  W.  1067 ; 

(1908)  Galvestou,  H.  &  N.  Ry.  Co.  v.  Olds  (Civ.  App.)  112  S.  W.  787; 
(Utah,  1908)  Palmer  v.  Oregon  Short  Line  R.  CJo.,  34  Utah,  466,  98  Pac. 

689. 
<Va.  1906)  Chesapealse  &  O.  Ry.  Co.  v.  Farrow's  Adm'x,  106  Va.  137,  55 
S.  E.  569. 
[b]  A  trespasser  upon  a  railroad  track  cannot  recover  for  Injuries  Inflicted 
by  the  company,  unless  the  company  was  wantonly  or  grossly  negligent. 
— (U.  S.  1908)  Southern  Ry.  Co.  v.  Fisk.  86  C.  C.  A.  373,  159  Fed.  373 ; 
(Ala.  1891)  Glass  v.  Memphis  &  C.  R.  Co..  94  Ala.  581,  10  South.  215;. 
Memphis  &  C.  R.  Co.  v.  Glass,  Id. ;   (1907)  Southern  Ry.  Co.  v.  Stewart, 
45  South.  51; 
(111.  1893)  Eggmann  v.  St.  Louis,  A.  &  T.  H.  R.  Co.,  47  HI.  App.  507; 

(1907)  Chicago  &  A.  R.  Co.  v.  Bell,  133  111.  App.  56; 
(Ind.  1886)  Chicago  &  E.  I.  R.  Co.  v.  Hedges,  105  Ind.  398,  7  N.  B.  801 ; 
(N.  Y.  1908)  Kurt  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  127  App.  Div.  838,  111 
N.  Y.  Supp.  a59,  affirmed  88  N.  E.  1122;    (1909)  Neuberger  v.  Long  Is- 
land R.  Co.  (Sup.)  116  N.  Y.  Supp.  311 ; 
(Ohio,  1886)  Driscoll  v.  Cincinnati,  W.  &  B.  Ry.  Cc%,  1  O.  a  D.  274 ; 
(Tex.  1882)  Houston  &  T.  C.  R.  Co.  v.  Boozer,  2  Posey,  Unrep.  Cas.  452 ; 
(Utah,  1908)  Palmer  v.  Oregon  Short  Line  R.  Co.,  34  Utah,  466,  98  Pac. 
689. 
Icl  (Ala.  1907)    A  trespasser  was  lying  down  on  the  railroad  track,  and  the 
engineer  and  fireman  saw  him  80  or  90  yards  from  where  he  was  struck  by 
the  train.    There  was  nothing  to  show  that  the  train  could  have  been  stopped 
in  time  to  have  saved  him,  or  that  the  operators  did  not  attempt  to  stop  It 
as  soon  as  they  discovered  his  xwsitlon.    Held,  that  the  railroad  as  a  matter 
of  law  was  not  liable. — Southern  Ry.  Co.  v.  GuUatt,  43  South.  577.  . 

[d]  (Ga.  1885)  It  Is  not  error  to  refuse  to  charge  that  a  railroad  company 
is  not  liable  for  an  injury  to  a  trespasser  on  Its  tracks,  caused  by  its  engine, 
unless  it  Is  shown  that  the  acts  of  the  company's  servants  in  charge  of  the 
engine  were  wanton  and  malicious,,  or  there  was  such  gross  negligence  on 
their  part  as  was  tantamount  to  willfulness. — Western  &  A.  R.  R.  v.  Meigs, 
74  Ga.  857. 

fel  (Ind.  1907)  Where  the  circumstances  were  sufficient  to  apprise  a  loco- 
motive engineer  of  a  peril  ahead  which  might  involve  life  or  limb,  and  he  did 
not  stop  his  engine,  the  mere  fact  that  the  person  injured  was  a  technical 
trespasser  would  not  bar  a  recoverj'.  Rehearing  (1906)  79  N.  E.  508,  denied. 
— ( -hicago,  I.  &  L.  Ry.  Co.  v.  Pritchard,  81  N.  E.  78. 

[f]  (Ky.  1895)  One  who  is  Injured  while  trespassing  on  a  railroad  track 
cannot  complain  that  the  Injury  was  owing  to  the  size  or  weight  of  the  train 
or  to  defective  brakes. — Brown's  Adm'r  v.  Louisville  &  N.  R.  Co.,  97  Ky.  228, 
30  S.  W.  639. 

[g]  (Ky.  1906)  A  train  running  through  a  populous  community,  where  the 
track  is  known  to  be  commonly  used  as  a  footway,  must  be  operated  with  the 
probable  presence  of  a  trespasser  in  mind,  with  a  lookout,  so  as  to  give  timely 
warning,  and  under  control,  so  as  to  stop,  In  case  of  necessity,  before  Injury 
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is  done.— Illinois  Cent  B.  Co.  v.  Murpliy's  Adm'r,  97  S.  W.  729,  30  Ky.  Law 
Rep.  93. 

[h]  (Ky.  1907)  Where  the  use  of  a  railroad  company's  tracks  at  the  place  in 
question  by  pedestrians  had  been  confined  largely  to  Sundays  and  to  reason- 
able hours  in  the  daytime,  the  railroad  company  was  not  bound  to  expect  or 
required  to  be  on  the  lookout  for  trespassers  on  the  track  at  that  point  at 
midnight.— Hoback*s  Adm*r  v.  Louisville.  H.  &  St  L.  Ry.  Co.,  99  S.  W.  241, 
30  Ky.  Law  Rep.  476. 

[1]  (Miss.  1893)  In  an  action  against  a  railroad  company  for  personal  in- 
juries received  by  plaintiff  while  a  trespasser  on  defendant's  track,  it  is  error 
to  charge  that  plaintiff  could  not  recover  unless  the  engineer  intentionally 
and  purposely  ran  him  down,  and  unless  the  conduct  of  defendant's  servant 
"was  regardless  of  consequences,  and  without  effort  to  prevent  injury." — 
Christian  v.  Illinois  Cent  R.  Co.,  71  Miss.  237,  15  South.  71. 

[jl  (Mo.  1906)  The  oi)eratlves  of  a  railroad  train  owed  no  duty  to  one  walk- 
ing on  the  track  in  the  nighttime  at  a  place  where  the  track  was  fenced  and 
in  the  vicinity  of  signs  warning  people  to  keep  off  the  tracks,  where  there  was 
nothing  to  show  that  notice  of  any  use  of  the  track  by  pedestrians  in  the 
nighttime  had  been  brought  to  the  attention  of  the  company. — Frye  v.  St 
Louis,  I.  M.  &  8.  Ry.  Co.,  200  Mo.  377.  98  S.  W.  666. 

[k]  (Mo.  1907)  An  engineer  is  entitled  to  presume  that  the  track  is  clear, 
except  at  places  where  people  have  a  lawful  right  to  be,  or  where  by  open, 
continuous,  and  extensive  use  the  track  has  become  a  path  for  footmen  or  put 
to  some  similar  use. — Burde  y.  Chicago,  B.  &  Q.  Ry.  Co.,  123  Mo.  App.  629, 
100  S.  W.  509. 

[1]  (Mo.  1908)  The  doctrine  that  a  railway  company  is  only  liable  for  in- 
Jury  to  a  person  on  its  track  caused  by  wanton  negligence  or  willfulness  ap- 
plies only  where  the  injured  person  was  a  trespasser  and  was  injured  at  a 
place  where  the  company's  agents  and  servants  in  charge  of  the  train  had 
no  notice  or  reason  to  apprehend  that  any  person  would  be. — Everett  v.  St 
Louis  &  S.  F.  R.  Ck).,  214  Mo.  54,  112  S.  W.  486. 

[m]  (Or.  1887)  The  fact  that  persons  are  liable  to  be  upon  a  railroad  track 
at  a  particular  locality,  if  the  managers  of  the  train  have  reasonable  grounds 
to  expect  it,  imposes  a  duty  upon  such  managers  that  they  would  not  ordi- 
narily be  under,  whether  the  persons  are  upon  the  track  rightfully  or  wrong- 
fully.—Casslda  V.  Oregon  Ry.  &  Nav.  Co.,  14  Or.  551,  13  Pac.  438. 

[n]  (Pa.  1875)  It  is  not  common  prudence  or  ordinary  care  for  trains  to 
enter  the  outskirts  of  a  city  at  a  dangerous  rate  of  speed,  although  the  peo- 
ple have  no  right  to  go  on  the  railroad  track.  Although  persons  on  a  rail- 
road track  are  trespassers,  regard  must  be  had  to  the  habits,  character,  con- 
dition, and  circumstances  of  a  people  living  in  a  city  and  immediately  on  the 
line  of  a  railroad. — Pennsylvania  R.  Oo.  v.  Lewis,  79  Pa.  (29  P.  R  Smith)  33. 

[o]  (S.  C.  1883)  A  railway  company  is  not  liable  for  the  death  of  one  who, 
while  traveling  without  right  along  its  track,  picked  up  a  torpedo  which  had 
been  placed  there  as  a  danger  signal,  and  which  exploded  and  killed  him 
while  he  was  handling  it — Carter  v.  Columbia  &  G.  R.  CJo.,  19  S.  a  20,  45 
Am.  Rep.  754. 

II.  As  TO  Children. 

[al  (U.  S.  1896)  A  railroad  company  owes  no  higher  duty  to  an  infant  tres- 
passing upon  its  tracks  than  to  an  adult  and  is  not  liable  for  injuries  suf- 
fered by  such  a  trespasser,  unless,  after  the  discovery  of  his  presence  on  the 
track,  it  has  failed  to  use  ordinary  care  to  avoid  injuring  him. — Felton  v.  Au- 
brey, 20  C.  C.  A.  436,  74  Fed.  350,  43  U.  S.  App.  278. 

[b]  (U.  S.  1882)  The  rule  requiring  railroad  companies  to  exercise  the  ut- 
most care  and  diligence  applies,  in  the  absence  of  statutory  provisions,  only 
in  favor  of  passengers,  and  not  to  the  case  of  a  child  trespassing  upon  the 
track.  In  the  latter  case  the  company  is  required  to  do  only  what  prudent 
owners  of  railroads  are  doing  in  respect  to  their  trains  and  equipments. — Ex 
parte  SteH  (C.  C.)  Fed.  Cas.  No.  13,358  [4  Hughes,  157]. 

[c]  (Ala.  1909)  A  child  lying  down  on  a  railroad  track  between  the  rails, 
with  his  foot  over  a  rail,  is  a  trespasser. — Southern  Ry.  Co.  v.  Smith,  50 
South.  390. 

[d]  (111.  1871)  The  fact  that  a  person  injured  while  crossing  defendant's 
railroad  track,  at  a  place  not  a  crossing,  by  a  defective  track,  was  an  infant 
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adds  nothing  to  the  railroad  company's  duty. — Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Clark,  41  111.  App.  343. 

[e]  (Ky.  1907)  A  boy  at  cars  on  a  switch  within  the  exclusive  possession  of 
a  railroad  company  is  a  trespasser,  though  persons  frequently  cross  the  rail- 
road for  their  own  convenience  near  the  place  where  the  boy  was,  and  the 
employ^  of  the  railroad  owed  him  no  lookout  duty  but  were  only  required 
to  guard  against  Injuring  him  after  his  danger  was  discovered. — Elliott  v. 
Louisville  &  N.  R.  Co.,  99  S.  W.  233,  30  Ky.  Law  Rep.  471. 

[f]  (Ky.  1908)  Where  a  child  strayed  on  defendant's  railroad  track  at  a 
point  where  she  had  no  right  to  be  and  was  killed  by  a  train,  she  being  a 
trespasser,  the  operatives  of  the  train  by  which  she  was  struck  owed  her  no 
duty,  except  to  exercise  reasonable  diligence  to  prevent  injury  to  her  after  her 
peril  was  dlscovered.^O'Bannion*s  Adni'r  v.  Southern  Ry.  Co.  in  Kentucky^ 
110  S.  W.  329,  33  Ky.  Law  Rep.  315.  436. 

[g]  (Mass.  1907)  Plaintiff,  a  boy  8^^  years  old,  with  other  boys,  stepped  from 
a  retaining  wall  at  the  side  of  a  cut  onto  one  of  the  cars  of  a  train  stopped  in 
the  cut,  a  distance  of  15  to  18  inches,  and,  after  stepping  from  the  car  to  the 
wall  and  back  again  several  times,  sat  down  on  the  car  till  it  started  up,  sev- 
eral  minutes  later,  when,  proceeding  to  walk  towards  the  rear  of  the  train, 
he  lost  his  balance  and  fell  between  that  and  the  next  car.  He  had  often 
played  on  and  about  the  cars  before,  knew  he  was  not  wanted  there,  and  was 
familiar  with  the  signals  for  stopping  and  starting  the  trains.  Held,  that  a 
wanton  disregard  for  his  safety,  making  the  company  liable,  was  not  shown 
by  the  starting  of  the  train  in  the  usual  way,  without  first  removing  the  tres- 
passers or  taking  measures  for  their  safety,  though  a  few  minutes  before  it 
was  started  a  brakeman  walked  past  them  on  the  car,  and  he  or  another 
brakeman,  while  standing  near  them,  signaled  for  the  train  to  start. — Anter- 
noltz  V.  New  York,  N.  H.  &  H.  R.  Co.,  193  Mass.  542,  79  N.  E.  789. 

[h]  (Mich.  1906)  A  stream,  which  was  stocked  with  fish  by  the  state,  ran 
through  a  lumber  yard ;  all  persons  who  desired  to  do  so  being  admitted  to 
the  yard,  that  they  might  fish  In  the  stream.  A  child,  seven  years  of  age,  was 
fishing  there,  when  defendant's  train  entered  the  yard  on  a  siding  and  struck 
an  empty  car  with  such  force  as  to  push  It  over  the  end  of  the  siding,  when 
It  struck  and  killed  the  child.  Ties  and  rails  had  been  thrown  up  at  the  end 
of  the  siding  to  prevent  any  car  from  passing  off  the  rails.  Held,  that  defend- 
ant was  guilty  of  actionable  negligence. — Black  v.  Michigan  Cent  R.  Co.,  146 
Mich.  568,  109  N.  W.  1052,  13  Detroit  Leg.  N.  863. 

[i]  (Mo.  1877)  The  liability  of  a  railroad  company  for  Injuries  to  a  child 
who  Is  a  trespasser  will  not  be  restricted  to  such  injuries  as  are  wanton,  but 
will  embrace  all  such  as  result  from  the  want  of  ordinary  care. — Hicks  v.  Pa- 
cific R.  Co.,  64  Mo.  430. 

[j]  (Mo.  1907)  Where  a  child  accompanied  a  passenger  to  a  railroad  sta- 
tion, and  after  the  departure  of  the  passenger's  train,  and  while  the  child  was 
standing  on  the  platform,  servants  in  charge  of  a  locomotive  caused  steam 
to  be  discharged  therefrom,  causing  the  child  to  go  upon  one  of  the  tracks  in 
an  attempt  to  escape  from  the  steam,  a  contention  that  while  upon  such 
tracks  she  was  a  trespasser  was  without  merit. — Lange  v.  Missouri  Pac.  Ry. 
Co.,  208  Mo.  458,  106  S.  W.  660. 

[k]  (Pa.  1864)  Where  a  person,  though  an  infant,  is  unlawfully  on  a  rail- 
road track,  the  railroad  company  is  not  liable  for  running  over  and  Injuring 
him.— Crawford  v.  Railroad  Co.,  5  Phlla.  359. 

[1]  (Tex.  1895)  That  a  young  boy  may  have  been  a  trespasser  at  the  stock 
pens  of  a  railway  company  will  not  relieve  It  of  the  duty  of  ordinary  care  to 
prevent  Injury  to  him,  and  the  company  is  liable  where  his  foot  is  injured  by 
the  negligence  of  Its  employes  In  falling  to  move  a  gang  plank  far  enough 
back  to  prevent  a  car  from  striking  it — Gulf,  C  &  S.  F.  Ry.  Ck).  v.  CJunning- 
ham  (av.  App.)  30  S.  W.  367. 

[ml  (Tex.)  Where,  In  an  action  against  a  railroad  company  for  injuries 
to  a  child  run  over  by  Its  cars,  the  facts  disclosed  created  no  duty  on  the  part 
of  the  company  to  the  child,  there  could  be  no  negligence,  and  therefore  no 
liability.  Judgment  (Civ.  App.  1908)  108  S.  W.  1187,  reversed.— (1908)  Inter- 
national &  G.  N.  R.  Co.  V.  Vallejo,  113  S.  W.  4,  judgment  affirmed  on  rehear- 
ing (1909)  115  S.  W.  25. 
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[n]  (Tex.  1909)  A  railroad  company  Is  bound  to  exercise  ordinary  care  te 
discover  a  child,  not  guilty  of  contributory  negligence,  though  a  trespasser,  on 
its  track.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Poteet  <Clv.  App.)  115  S.  W.  883. 

[o]  (Utah,  1908)  While  an  adult  trespasser  on  railroad  premises  may  be 
expected  to  take  care  of  iilmself  and  keep  out  of  danger,  and  the  employes 
operating  cars  may  regulate  their  conduct  on  such  assumption  until  it  is  ap- 
parent that  he  is  not  aware  of  the  peril,  yet,  when  a  child  of  tender  years  is 
discovered  about  the  premises,  the  employes  may  not  act  on  the  assumption 
that  It  will  take  care  of  itself,  but  they  must  exercise  care  commensurate 
with  the  situation  to  avoid  injury. — Smalley  v.  Rio  Grande  Western  Ry.  Co.. 
34  Utah,  423,  98  Pac.  311. 

[p]  (Wash.  1894)  Where  the  persons  operating  a  railroad  train  have  no 
reason  to  suspect  the  presence  of  a  boy  10  years  old,  who  is  trespassing  on  the 
right  of  way,  he  can  get  no  benefit  from  the  fact  of  his  tender  years,  and  the 
company  is  not  liable  for  injuries  to  him.  In  the  absence  of  such  gross  negli- 
gence as  amounts  to  wantonness. — Matson  v.  Port  Townsend  Southern  R  Co., 
9  Wash.  449,  37  Pac.  705. 

fq]  (W.  Va.  1892)  A  child  of  four  years,  who  is  killed  by  a  train  while  sit- 
ting on  or  near  a  railroad  track,  cannot  be  held  to  have  been  a  trespasser  so 
a.s  to  release  the  railroad  company  from  liability,  if  by  the  use  of  ordinary 
care  It  could  have  seen  him  in  time  to  avoid  the  accident. — Gunn  v.  Ohio  Riv- 
er R.  Co.,  36  W.  Va.  105,  14  S.  E,  465,  32  Am.  St.  Rep.  842. 

III.    PeBSONS    on    OB    NEAB    STBEET   CBOSSINOS. 

[a]  (Ind.  1903)  PlaintllTs  decedent  was  going  to  defendant's  station  to 
board  a  train,  which  was  approaching  on  the  main  track,  and  was  killed  in 
passing  over  a  side  track  at  a  regular  crossing  place.  Detached  freight  cars 
were  standing  on  the  hiding,  and  the  death  was  caused  by  an  engine  sudden- 
ly backing  against  them,  without  warning.  Held  the  mere  failure  of  decedent 
to  look  towards  the  engine  before  crossing  the  track  was  not  negligence  as 
matter  of  law.— Stoy  v.  Louisville,  E.  &  St  L.  CV)usol.  R.  Co.,  66  N.  Ew  615. 

11)]  (Kan.  1898)  Where  a  freight  train  standing  on  a  side  track  which 
crosses  a  street  is  divided  at  the  crossing,  and  the  gates  are  not  closed,  and 
the  fiagman  is  not  in  sight,  and  no  employ^  of  the  company  is  on  or  near  the 
rear  end  of  the  train,  and  no  signals  are  given,  contributory  negligence  is  not 
proved  on  the  part  of  one  who  passes  along  the  street  and  between  the  parts 
of  the  freight  train,  and,  finding  that  another  train  is  about  to  pass  on  the 
main  track,  stands  so  close  to  the  side  track  that  he  is  killed  by  the  backing 
of  the  train  on  the  side  track. — Williams  v.  Atchison,  T.  &  S.  F.  R.  Co.,  53 
Pac.  a34. 

[c]  (Kan.  1902)  A  traveler  on  a  city  street  passing  in  front  of  an  engine 
standing  without  the  bounds  of  a  highway,  but  so  near  to  It  that  from  the 
cab  windows-  the  street  can  be  plainly  seen,  has  a  right  to  assume  that  the 
engineer  will  not,  without  warning,  start  his  locomotive  and  run  over  her, 
before  she  can.  In  the  exercise  of  ordinary  care,  cross  the  tracks. — St  Louis 
&  S.  F.  Ry.  Co.  V.  Dawson,  67  Pac.  521. 

[d]  (iCy.  1905)  Decedent,  w^hile  waiting  at  a  street  crossing  for  a  train  to 
pass,  stood  on  a  side  track  8  or  10  feet  off  the  line  of  the  street,  and  about 
20  feet  from  an  engine  standing  on  the  side  track.  Before  the  train  com- 
pletely passed,  the  engine.  In  backing  up,  ran  over  decedent.  Held  that  he 
was  not  guilty  of  such  negligence  as  to  prevent  recovery  for  his  death. — Illi- 
nois Cent  R.  Co.  v.  Hays*  Adm'r,  84  S.  W.  338,  27  Ky.  Law  Rep.  91. 

fe]  (Mo.  1897)  One  who,  25  feet  before  entering  a  crossing  on  a  street, 
observes  a  freight  train  standing  on  the  track  headed  from  him,  but  after 
that  looks  no  further,  and  Is  hurt  by  a  car  that  has  been  "kicked*'  back,  where 
there  was  no  warning  of  Its  approach.  Is  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence. — Plnney  v.  Missouri,  K.  &  T.  Ry.  CJo.,  71  Mo.  App.  577. 

If]  (Tex.  1900)  Where  plalntltf  drove  her  horse  in  close  proximity  to  an 
engine  at  a  street  crossing  frequently  used  by  the  public,  and  the  horse  be- 
came frightened  by  a  sudden  and  unexpected  starting  of  the  engine  accompa- 
nied by  unnecessary  noise  of  escaping  steam,  and  ran  away,  injuring  plain- 
tiff, she  was  not  guilty  of  contributory  negligence;  the  horse  being  gentle 
and  not  usually  frightened  by  the  ordinary  noise  of  engines. — San  Antonio  & 
A.  P.  Ry.  Co.  V.  Belt  (Civ.  App.)  59  S.  W.  607. 
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tg]  (Tex.  1901)  Plaintiff,  who  was  driving  a  gentle  horse,  attempted  to 
cross  defendant's  railroad  tracks  at  a  regular  street  crossing,  near  which 
an  engine  had  been  left  standing  partly  in  the  street,  without  attendants, 
and  with  the  steam  up.  Plaintiff  stopped,  thinking  the  engine  might  start; 
but  seeing  that  it  was  not  going  to  move,  and  that  another  team  was  passing, 
and  knowing  that  it  was  about  time  for  a  passenger  train,  he  started  to 
drive  across.  When  nearly  opposite  the  engine,  it  began  to  blow  off  steam, 
frightening  his  horse,  and  causing  it  to  run  away.  Held,  that  plaintiff  was 
not  guilty  of  contributory  negligence. — ^Texas  Midland  R.  R.  v.  Cardwell  (Civ. 
App.)  67  S.  W.  157. 

IV.  Peusons  on  ob  neab  HiouwAT  Crossings. 

[a]  (Ind.  1881)  In  an  action  for  injuries  to  a  horse,  which  became  fright- 
ened at  the  escape  of  steam,  etc.,  from  a  locomotive,  held,  that  the  servants 
of  the  owner  of  the  horse  assumed  the  risk  in  attempting  to  lead  the  horse 
over  the  crossing  in  front  of  the  locomotive. — Louisville  &  X.  R.  CJo.  v.  Schmidt, 
81  Ind.  564. 

[b]  (Ind.  1905)  Where  one  driving  started  across  railroad  tracks  in  front 
of  an  engine  attached  to  a  train,  he  assumed  the  risk  of  his  horse  becoming 
frightened  at  noises  made  in  the  ordinary  handling  of  a  train. — Lake  Erie  & 
W.  R.  Co.  V.  Fike,  74  N.  E.  636. 

[cl  (Kan.  1896)  A  traveler  approaching  a  railroad  crossing  is  un4er  no 
greater  obligation  to  use  care  to  prevent  injury  by  fright  of  his  horse  at  a 
hand  car  standing  there  than  he  would  be  under  while  passing  any  other 
object  at  any  other  point  on  the  road. — Atchison,  T.  &  S.  F.  R.  Co.  v.  Morrow, 
4  Kan.  App.  199,  45  Pac.  956. 

[dl  (N.  C.  1901)  Defendant's  train  had  stopped  at  its  station  for  a  few 
minutes,  with  its  locomotive  standing  on  a  highway  crossing,  with  steam  es- 
caping, and  blocking  about  one-third  of  the  highway,  when  plaintiff  attempted 
to  cross  in  front  of  it,  and  his  horse  became  frightened  and  broke  its  harness, 
and  plaintiff  then  Jumped  from  his  buggy  and  was  injured.  Plaintiff  had  re- 
cently purchased  the  horse,  but  did  not  know  that  it  was  safe.  Held  that,  as 
a  matter  of  law,  the  accident  was  due  to  plaintiff's  contributory  negligence. — 
Miller  v.  Wellington  &  P.  R.  Co.,  128  N.  C.  26,  38  S.  E.  29. 

[el  (Tex.  1897)  Plaintiff's  wife  approached  defendant's  railroad  crossing 
driving  a  horse  which  she  had  driven  for  several  years,  and  which  had  been 
found  to  be  gentle.  Defendant's  employ^  had  left  a  hand  car  loaded  with 
tools  in  such  a  position  as  to  obstruct  the  highway,  and  the  horse  became 
frightened  at  the  obstruction;  and,  after  the  employ^  had  moved  the  hand 
car  off  the  crossing,  the  woman  urged  the  horse  across  the  tracks,  and  it 
then  ran  away,  and  she  was  killed.  Held,  that  she  was  not  negligent. — Sher- 
man, S.  &  S.  Ry.  Co.  V.  Bfidges  (Civ.  App.)  40  S.  W.  536. 

[fl  (W.  Va.  1903)  To  excuse  a  railroad  company  from  suddenly  and  with- 
out warning  backing  a  freight  train  against  a  person  on  a  public  crossing, 
it  must  be  shown  that  such  i)erson  was  guilty  of  contributory  negligence, 
such  as  one  of  ordinary  prudence  would  not  be  guilty  of  under  the  same  cir- 
cumstances.—Meeks  V.  Ohio  River  Ry.  Co.,  52  W.  Va.  99,  43  S.  E.  118. 

V.  Persons  on  Right  of  Wat. 

[a]  (Ark.  1907)  One  walking  along  a  path  on  the  right  of  way  of  a  rail- 
road was  a  trespasser  to  whom  the  operatives  of  a  train  owed  no  iwsitive 
duty  of  care,  but  only  the  duty  to  exercise  ordinary  care  not  to  Injure  him 
after  discovering  him  in  a  perilous  position. — St.  Louis  S.  W.  Ry.  Co.  v. 
Bryant  99  S.  W.  693. 

Ibl  (Conn.  1885)  A  railroad  company  is  under  no  obligation  to  locate  its 
tracks,  and  adjust  the  running  of  its  trains,  so  as  to  make  it  safe  for  per- 
sons unlawfully  to  trespass  on  its  right  of  way. — Nolan  v.  New  York,  N.  U.  & 
H.  R.  Co.,  53  Conn.  461,  4  Atl.  106. 

fc]  (III.  1905)  A  person  who  travels  on  the  right  of  way  of  a  railroad  com- 
pany not  for  any  purpose  or  business  connected  with  the  railroad,  but  for 
his  own  mere  convenience  as  a  footway,  is  a  trespasser,  and  the  company 
owes  him  no  duty,  except  to  refrain  from  wantonly  or  willfully  injuring  him 
and  to  use  reasonable  care  to  avoid  injury  to  him  after  he  is  discovered  to 
be  in  peril.— McGuire  v.  Chicago  &  E.  L  R.  Co.,  120  IlL  App.  IIL 
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[d]  (111.  1905)  Where  persons  undertake  to  cross  railroad  tracks  by  pass- 
ing over  the  grounds  of  a  railway  company,  even  though  they  do  not  know 
that  they  are  on  such  grounds,  they  do  so  at  their  peril,  notwithstanding 
the  company  had  not  previously  seen  fit  to  enforce  its  rights  and  prevent  peo- 
ple from  crossing  there,  and  such  company  is  not  bound  to  protect  or  provide 
safeguards  for  such  persons  so  using  its  grounds. — McLain  v.  Chicago  &  N. 
W.  Ry.  Co.,  121  111.  App.  614;   Gabriel  v.  Same,  Id. 

[e]  (111.  1906)  A  railroad  company  owes  to  a  trespasser  on  its  tracks  and 
right  of  way  no  duty  exc^t  to  refrain  from  wantonly  or  willfully  injuring 
him.  The  fact  that  many  other  persons  have  been  in  the  habit  of  traveling 
on  the  right  of  way  of  such  company,  and  no  measures  had  been  taken  to 
prevent  It,  does  not  operate  to  change  the  relative  rights  of  such  a  trespasser 
and  the  company. — Fosbury  v.  Aurora,  E.  &  C.  Ry.  Co.,  141  111.  App.  98. 

[f]  (111.  1908)  The  employ^  of  a  railroad  company  are  under  no  obliga- 
tion to  keep  a  lookout  for  trespassers  upon  the  right  of  way  of  a  railroad* 
and  are  not  guilty  of  willful  or  wanton  negligence  as  against  such  trespassers 
for  falling  to  do  so.— Carroll  v.  Chicago,  B.  &  Q.  Ry.  Co.,  142  111.  App.  195. 

[g]  (Ind.  1906)  Though  one  standing  near  a  railway  track  may  have  been 
a  trespasser,  the  company  was  liable  for  Injuries  occasioned  by  the  failure 
of  an  engineer  to  stop  a  train  In  obedience  to  signals,  though  the  engineer  did 
not  know  why  he  was  signaled  to  stop. — Chicago,  I.  &  L.  Ry.  Co.  v.  Pritchard, 
79  N.  E.  508,  transferred  from  appellate  court  78  N.  BL  1044,  and  rehearing 
denied  (1907)  81  N.  Ei.  78. 

[hi  (Neb.  1894)  A  railroad  company  is  bound,  in  all  cases,  to  exercise  rea- 
sonable care  to  avoid  injuring  trespassers  known  to  be,  or  who  may  be  reason- 
ably expected  to  be,  on  Its  right  of  way. — Chicago,  B.  &  Q.  R.  Co.  v.  Wymore, 
40  Neb.  645.  58  N.  W.  1120 ;  Same  v.  Wllgus,  40  Neb.  660,  58  N.  W.  1125. 

VI.  Persons  in  SwrrcHiNo  Yards  or  Depot  Grounds. 

[a]  (U.  S.  1895)  A  railroad  company  owes  no  duty  to  one  who  has  gone  Into 
its  switching  yard  for  purposes  of  curiosity  merely,  in  violation  of  its  rules, 
except  to  refrain  from  wanton  or  reckless  injury  to  such  person. — Kansas 
City,  Ft.  S.  &  M.  R.  Co.  v.  Cook,  13  C.  a  A.  364,  66  Fed.  115,  31  U.  S.  App.  277. 

[b]  (Ark.  1908)  One  walking  along  a  path  in  a  railway  yard,  not  a  public 
highway,  was  a  trespasser. — St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lavendusky,  113 
S.  W.  2(M. 

[c]  (111.  1896)  Where  one  approaches  a  single  track  used  only  for  switching^ 
on  which  freight  cars  are  standing  to  which  no  engine  is  attached,  he  Is  not 
negligent  in  assuming  that  to  pass  over  the  track  Is  reasonably  safe. — Illinois 
Steel  Co.  V.  Szutenbach,  64  111.  App.  642. 

[dj  (Ind.  1906)  An  employ^  of  an  independent  contractor,  repairing  a  depot, 
left  the  place  of  his  work  and  went  to  the  depot  platform  to  procure  a  lifting 
Jack.  There  was  no  agreement  between  the  railroad  and  the  independent  con- 
tractor or  the  employ^  who  should  furnish  the  necessary  appliances.  The 
employ^  could  have,  by  going  across  the  street,  obtained  a  Jack  from  a  private 
Individual ;  but  he  undertook  to  use  the  jack  belonging  to  the  railroad.  Held, 
that  the  employ^  was  not  a  trespasser  on  the  railroad  property  while  procuring 
the  Jack,  and  the  railroad  could  not  defeat  an  action  for  injuries  occasioned  by 
its  employes  moving  a  car  and  injuring  him,  on  the  theory  that  it  owed  him 
no  duty.— Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Cozatt  <App.)  79  N.  B.  534. 

fel  (Ind,  1906)  Where  decedent  was  assisting  In  loading  a  railway  car  for 
shipment  by  his  employer,  when  some  one  nearby  shouted  an  alarm  to  stop 
an  approaching  train,  and  deeetlent  left  his  place  and  went  around  the  car  to 
a  point  where  he  could  see  the  train,  to  render  any  assistance  emergency 
might  require,  he  was  not  a  trespasser  at  that  point — Chicago,  I.  &  L».  Ry.  Co. 
V.  Pritchard,  79  N.  B.  508,  transferred  from  appellate  court  78  N.  E.  1044,  and 
rehearing  denied  (1907)  81  N.  B.  78. 

[f]  (Ky.  1906)  One  who  goes  Into  the  private  switchyard  of  a  railroad  com- 
pany and  upon  a  bridge  so  narrow  as  to  leave  no  room  for  a  pedestrian  when 
a  train  was  crossing,  there  being  at  the  end  of  the  bridge  a  sign  warning  tres- 
passers to  keep  off,  is  a  trespasser  to  whom  the  company  owes  no  duty  except 
to  prevent  injury  after  discovery,  notwithstanding  that  the  yard  is  within  the 
corporate  limits  of  a  city,  the  bridge  not  being  at  the  intersection  of  a  public 
hlghway.—Prlnce  v.  Illinois  Cent  R.  Co.,  99  S*  W.  293,  30  Ky.  Law  Bep.  469. 
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[g]  (Ky.  1908)  While  through  express  trainmen  naturally  know  nothing  of 
a  private  path  across  the  track  near  a  way  station,  the  company  is  charged 
with  knowledge  that  at  such  station  is  a  town  of  400  or  500  people,  and  that 
its  depot  is  approached  by  persons  walking  along  the  track  in  both  directions, 
there  being  no  other  adequate  way  to  get  to  it,  and  so  must  be  held  to  know 
that  this  is  a  place  at  which  the  presence  of  persons  on  the  track  might  rea- 
sonably be  anticipated. — Louisville  &  N.  R.  Co.  v.  McNary's  Adm'r,  108  S.  W. 
898,  32  Ky.  Law  Rep.  1266. 

[h]  (Md.  1908)  Where  a  trespasser  on  a  railroad  track  is  struck  by  a  train 
while  walking  on  the  track  near  a  station,  he  cannot  invoke  in  extenuation  of 
his  negligence  the  failure  of  the  railroad  company  to  comply  with  Code  Pub. 
Gen.  Laws,  art.  23,  §  266,  requiring  trains  to  stop  for  a  half  minute  at  stations 
for  the  purpose  of  taking  on  passengers. — Chesapeake  Beach  Ry.  Co.  v.  Dona- 
hue, 68  Ati.  507. 

[i]  (Miss.  1892)  A  railroad  is  not  liable  for  injury  to  a  person  standing  idly 
on  a  switch  track,  where  he  is  not  seen,  and  has  no  right  to  be,  unless  the  in- 
jury is  willful  and  wanton. — Dooley  v.  Mobile  &  O.  R.  Co.,  69  Miss.  648,  12 
South.  956. 

rj]  (Utah,  1908)  Employ^  operating  cars  In  a  railroad  yard  are  under  no 
duty  to  use  care  towards  a  person  intruding,  without  authority,  on  the  prem- 
ises, until  his  presence  is  discovered. — Smalley  v.  Rio  Grande  Western  Ry. 
Co.,  34  Utah,  423,  98  Pac.  311. 

YII.  Persons  on  Hand  Cabs  ob  Railboad  Tbigtgles. 

Ta]  (111.  1885)  Where  decedent,  the  keeper  of  a  railroad  boarding  house,  was 
riding  on  a  hand  car  with  a  number  of  sectionmen  for  the  purpose  of  receiving 
their  pay  from  the  railroad  company  at  a  place  two  miles  from  the  place 
where  they  were  working,  decedent  stood  in  the  same  relation  with  the  sec- 
tionmen with  respect  to  her  right  to  be  on  the  hand  car,  and  was  not  a  tres- 
passer, and  where  she  was  killed  by  the  negligence  of  the  railroad  company 
In  permitting  a  train  to  run  down  the  hand  car,  her  representatives  could  re- 
cover for  her  death. — Chicago  &  E.  I.  R.  R.  Co.  v.  McKnight,  16  111.  App.  (16 
Bradw.)  596. 

[b]  (Ky.  1895)  A  trespasser  using  a  hand  car  on  a  railroad  track  cannot 
recover  for  injuries  due  to  a  collision  with  defendant's  train,  in  the  absence 
of  evidence  that  the  injury  could  have  been  prevented  by  the  operators  of  the 
train  after  discovering  the  danger. — Eastern  Kentucky  Ry.  Co.  v.  Powell,  33 
8.  W.  629. 

[c]  (Ky.  1908)  One  inducing  a  railroad  employ^  to  use  a  tricycle  on  the 
track  to  take  him  to  a  station,  notwithstanding  the  orders  of  the  railroad  fur- 
nishing the  tricycle  to  the  employ^  for  use  by  him  when  necessary  prohibited 
it,  is  a  trespasser,  and  the  railroad  owes  him  no  duty  exce^  to  avoid  injuring 
him  after  the  discovery  of  his  peril,  by  exercising  ordinary  care  In  the  use 
of  the  instrumentalities  which  the  engineer  in  charge  of  the  train  has. — Illi- 
nois Cent  R.  Co.  v.  Tyson's  Adm'r,  108  S.  W.  863,  32  Ky.  Law  Rep.  1390. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit    November  16,  1909.) 

No.  1,922. 

1.  Tbial  (8  143*) — Questions  fob  Jubt— Conflicting  Evidence. 

Where  the  question  whether  the  watchman  at  a  railroad  crossing  low- 
ered the  gates  while  a  certain  train  was  passing  might  have  had  a  bear- 
ing on  a  case  on  trial,  and  the  watchman's  testimony  was  contradictory, 
the  question  was  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  342,  343 ;  Dec.  Dig. 
«  143.*1 

2,  Railboads  (§  328*)— Accidents  at  Cbossing— -Contbibutobt  Negligence. 

Plaintiff  was  driving  with  a  load  of  lumber  over  the  tracks  at  a  street 
crossing  of  defendant's  railroad,  when  the  wagon  was  struck  by  a  passing 
engine  and  he  was  injured.  There  were  six  tracks,  and  on  the  outside 
track,  which  was  the  second  from  that  on  which  he  was  struck,  cars 
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were  standing,  which  obstructed  the  view.  There  were  gates  at  the  cross- 
ing In  charge  of  a  watchman,  which  were  up  when  plaintiff  drove  in ;  but 
whether  they  were  closed  when  a  train  i)as8ed,  just  prior  to  that,  or 
whether,  if  not,  plaintiff  observed  the  fact,  was  left  uncertain  by  the  evi- 
dence. Plaintiff  was  familiar  with  the  crossing  and  knew  it  was  danger- 
ous. Held,  that  it  was  his  duty  to  stop  and  listen  before  driving  on  the 
through  track,  where  he  was  struck,  if  his  view  was  so  obstructed  that 
he  could  not  see.  and  that  in  failing  to  do  so,  and  in  driving  on  the  track 
without  exercising  any  care  whatever  to  ascertain  whether  a  train  or 
engine  was  approaching,  he  was  guilty  of  contributory  negligence. 

[Ed.  Note.—For  other  cases,  see  Railroads,  Cent  Dig.  §f  1057-1070 ;  Dec. 
Dig.  f  32a*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

Action  by  August  F.  Schultz,  guardian  of  John  Balke,  against  the 
Erie  Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

I.  T.  Siddall,  for  plaintiff  in  error. 

R.  B.  Newcomb,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  The  defendant  in  error  brought  this 
action  as  guardian  for  John  Balke,  who  is  alleged  to  be  insane,  against 
the  Erie  Railroad  Company,  to  recover  damages  for  an  injury  to  his 
ward,  resulting  from  the  negligence  of  that  company  in  failing  to 
close  its  gates  at  a  street  crossing  in  the  city  of  Cleveland,  or  other- 
wise give  him  warning  of  an  approaching  engine  when  he  was  at- 
tempting to  cross  its  tracks.  The  case  was  tried  before  a  jury,  and 
there  was  a  verdict  and  judgment  for  the  plaintiff. 

The  circumstances  of  the  case  appear  to  be  these:  The  tracks  of 
the  company  at  the  place  where  the  accident  and  injury  happened  run 
approximately  east  and  west.  The  street  called  Broadway,  on  which 
Balke  was  traveling,  runs  nearly  north  and  south,  slightly  diagonally. 
There  were  gates  on  the  north  and  on  the  south  sides  of  th«  tracks, 
of  which  there  were  six  in  number,  which  were  raised  and  lowered 
by  a  watchman  in  a  tower  near  by,  in  order  to  prevent  persons  using 
the  street  from  coming  upon  the  tracks  while  trains  or  locomotives 
without  trains  were  passing  or  about  to  pass  over  the  crossing.  About 
midday  of  November  5,  1906,  Balke,  a  fairly  intelligent  man,  about 
55  years  of  age,  familiar  with  the  locality,  was  driving  a  two-horse 
wagon  heavily  loaded  with  lumber,  coming  from  the  south  and  pro- 
ceeding across  the  tracks  to  the  north.  Shortly  before  he  got  to  the 
railroad,  a  freight  train  passed  through  going  east.  The  gates  were 
up  when  Balke  came  to  the  track.  A  string  of  freight  cars  was  stand- 
ing at  his  right  on  the  south  track,  which  was  used  as  a  dead  or  storage 
track.  He  passed  over  that  track,  and  over  the  one  north  of  it,  on 
which  the  freight  train  passed  east,  and  was  going  over  the  next 
one,  which  was  the  main  line  for  west-bound  trains,  when  his  wagon 
was  struck  in  the  rear  wheel  by  an  engine  backing  down  from  the 
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east.  Balke,  who  was  sitting  on  the  load,  with  his  legs  hanging  over 
to  the  east,  was  thrown  over  his  load  to  the  ground,  falling  upon  his 
back,  and  receiving  a  severe  injury  at  the  back  of  his  head.  It  was 
several  months  before  he  got  about,  and  ever  since  the  accident  he  has 
given  indications  of  physical  impairment,  and  also  of  serious  mental 
disturbance,  on  account  of  which  the  plaintiff  was  appointed  his 
guardian. 

It  is  not  questioned  that  the  gates  were  standing  up,  and  that  no 
warning  was  given  Balke  as  he  came  upon  the  railroad.  The  negli- 
gence of  the  company  is  beyond  doubt.  The  matters  of  controversy 
relate  to  the  question  of  contributory  negligence  on  the  part  of  Balke. 
It  seems  clear  from  the  record  that  he  drove  upon  the  tracks,  and 
that  he  continued  to  advance,  absorbed  in  meditation,  until  his  horses 
were  almost  up  to  the  track  on  which  the  engine  was  coming  from 
the  east,  if  they  were  not  already  upon  it,  when  he  was  aroused  to  his 
peril  by  the  shout  of  a  man  near  by  coming  from  the  north.  He  then 
looked  first  one  way  and  then  the  other,  lashed  his  horses  with  his 
whip,  and  got  partly  over.  It  is  urged  in  his  exoneration  that  he  had 
a  right  to  assume  that  the  way  was  clear  from  the  fact  that  the  gates 
were  up,  and  that  his  view  to  the  east  was  obstructed  by  the  cars 
standing  on  the  storage  or  dead  track. 

Before  we  take  up  the  question  which  we  shall  mainly  consider,  it 
is  necessary  to  state  some  further  facts.  The  watchman  who  operat- 
ed the  gates  from  the  tower  testified  that  while  the  freight  train  was 
passing  east  he  took  a  bucket  and  went  down  the  ladder  for  some  coal, 
and  when  he  was  part  way  up  the  ladder,  returning,  he  became  alarm- 
ed, and  going  up  quickly  saw  Balke's  peril,  and  called  out  to  him  to 
stop,  which  Balke  did  not  do,  because,  as  the  witness  thought,  he  did 
not  hear  him.  His  testimony  as  to  whether  he  put  down  the  gates  for 
the  freight  train  was  conflicting.  At  one  time  his  testimony  indicated 
that  it  was  improbable,  if  not  impossible,  that  he  put  them  down.  At 
another  he  affirmed  the  contrary.  It  was  his  duty  to  have  put  the 
gates  down,  and  his  testimony  that  he  did  so  was  self-serving.  It 
was  a  question  for  the  jury  to  determine  what  was  the  right  inference 
to  be  drawn.  The  court  construed  all  of  his  testimony  upon  that 
point  to  mean  that  he  put  the  gates  down  for  the  freight  train  and 
lifted  them  afterwards.  But,  as  we  have  said,  it  was  a  question  for 
the  jury  to  settle. 

Upon  this  subject  counsel  for  the  defendant  below  requested  the 
court  to  instruct  the  jury  as  follows: 

"(4)  If  you  flDd  from  the  eTidence  introduced  in  this  case  that  just  before 
the  accident  a  train  passed  on  the  tracks,  and  that  the  gates  were  not  lowered 
while  such  train  passed,  and  that  this  occurred  in  the  presence  of  Balke,  then 
he  would  have  noticed  that  the  gates  were  not  being  operated,  and  would  have 
no  right  to  rely  upon  them ;  and  if  his  view  of  the  track  as  he  approached  it 
was  so  obscured  by  cars  standing  upon  the  side  track  that  his  vision  could  be 
of  no  service  in  enabling  him  to  know  of  the  approach  of  a  train,  then  it  was 
his  duty  to  listen  for  the  train,  and,  if  necessary,  because  of  the  noise  of  his 
wagon  or  the  noise  of  the  train  which  had  just  passed,  then  he  should  have 
stopped. to  listen  before  driving  upon  the  crossing;  and  if  you  find  that  he 
would  not  have  been  injured,  but  for  his  failure  so  to  do  under  such  circum- 
stances, then  plaintiff  cannot  recover,  and  your  verdict  should  be  for  the  de^ 
fendant. 
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"(H)  If  Balke  knew  that  the  gates  were  not  lowered  for  a  train  that  passed 
on  the  east-bound  track,  then  it  became  his  duty  to  use  all  reasonable  precau- 
tions for  his  own  safety,  in  light  of  the  fact  that  they  were  not  in  use;  and 
such  care  required  that  he  shall  look  for  an  approaching  train  or  engine,  and, 
if  he  could  have  seen  the  engine  in  time  to  have  avoided  the  collision,  had  he 
looked,  he  was  himself  negligent,  which  would  preclude  him  or  his  guardian 
ti*om  recovery." 

If  the  facts  were  as  assumed  in  these  requests,  particularly  the  fifth, 
it  would  take  away  the  ground  for  the  assumption  by  Balke  that  the 
way  was  clear  because  the  gates  were  up;  for  he  would  have  known 
that  they  were  not  being  operated,  and  therefore  that  he  must  look  out 
for  himself.  The  situation  was  practically  the  same  as  if  there  were 
no  gates  there.  And  in  that  case  his  heedlessness  was  so  gross,  when 
he  should  have  been  alert  and  watchful,  that  the  imputation  of  negli- 
gence would  be  unavoidable.  The  place  was  one  of  grave  danger. 
Trains  and  engines  running  light  were  frequently  passing  to  and  fro. 
He  had  a  heavy  load,  which  could  not  be  quickly  moved  out  of  the  way. 
True,  there  was  a  string  of  cars  standing  on  the  dead  track,  which  for 
a  time  would  obscure  his  view  to  the  east.  Whether  he  could  have 
seen  the  engine  in  time  to  have  stopped  after  passing  that  obstniction 
soon  enough  to  have  avoided  the  danger  is  in  fair  doubt.  It  seems 
from  the  record  probable,  but  not  certain,  that  he  could.  If  he  could 
not,  it  was  his  duty  to  stop  and  listen.  But  he  took  no  care  whatever. 
His  conduct  was  the  same  as  if  there  had  been  no  railroad  crossing 
there.  Apparently  he  assumed  that,  the  gates  being  up,  he  had  no 
need  to  watch.  That  it  is  incumbent  on  one  crossing  a  railroad,  who 
cannot,  on  account  of  obstructions,  look  along  the  track,  to  stop,  if 
necessary,  to  listen,  has  been  often  held. 

In  the  case  of  Shatto  v.  Erie  Railroad  Co.,  121  Fed.  678,  59  C.  C. 
A.  1,  where  a  string  of  cars  prevented  Shatto  from  looking  along  the 
track  of  a  railroad  crossing  a  city  street,  Judge  Day,  delivering  the 
opinion  of  this  court,  said: 

"Once  through  the  opening  by  a  horse's  length,  and  he  was  practically  upon 
the  main  track,  with  no  probable  means  of  escape  from  death  or  injury.  He 
could  see  nothing,  and  a  strong  wind  from  the  south  was  blowing  up  the  tradv, 
and  carrying  the  sound  of  any  approaching  train  from  the  north  away  from 
him.  Under  such  circumstances,  he  was  bound  to  use  the  only  sense  which 
could  help  him  to  avoid  danger  with  the  more  vigilance." 

Judge  Thayer  used  similar  language  in  delivering  the  opinion  of  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in  Chicago,  etc.,  R. 
R.  Co.  V.  Pounds,  82  Fed.  217,  27  C.  C.  A.  112,  where  he  said: 

"A  railroad  track  is  in  itself  a  warning  of  danger,  because  trains  may  be  ex- 
pected at  any  moment  Therefore  the  courts  have  repeatedly  declared  that  a 
person  is  as  a  matter  of  law  guilty  of  contributory  negligence,  if  he  drives 
upon  a  crossing  without  making  a  vigilant  use  of  his  senses  of  sight  and  hear- 
ing. If  either  of  these  senses  is  impaired,  or  for  any  reason  cannot  be  exer- 
cised to  advantage,  he  ought  to  be  the  more  vigilant  in  the  use  of  the  other." 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Andrews,  130  Fed.  65,  72,  64  C. 
C.  A.  399,  several  other  cases  are  cited  where  the  same  rule  was  ap- 
plied to  like  conditions.  And  in  the  case  of  McCann  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  105  Fed.  480,  44  C.  C.  A.  666,  it  was  said  by  the 
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Court  of  Appeals  for  the  Seventh  Circuit  of  the  negligence  of  the 
plaintiff  in  such  circumstances  that : 

'*If  he  could  not  hear,  he  was  under  all  the  more  obligation  to  use  the 
senses  he  had." 

There  can  be  no  doubt  that  it  is  the  generally  accepted  rule  of  de- 
cision. Exceptional  circumstances  may  exist  in  which  it  may  be  less 
strict,  as  in  the  case  of  C,  N.  O.  &  T.  P.  R.  Co.  v.  Farra,  66  Fed. 
496,  13  C.  C.  A.  602,  where  a  woman  was  driving  down  through  a  deep 
cut  upon  a  railroad  with  two  small  children,  one  of  them  in  her  lap, 
in  a  carriage,  at  a  time  when  she  knew  no  regular  trains  were  passing, 
and  was  struck  and  injured  by  a  special  train  moving  40  or  50  miles 
an  hour.  She  could  not  see  the  train  until  she  got  down  to  within 
rf  few  feet  of  the  track.  She  had  not  stopped,  but  she  was  attentive 
to  the  situation,  and  had  been  listening  to  hear  any  ipassing  train,  and 
her  horse  was  walking.  We  sustained  a  judgment  for  the  plaintiff; 
but  we  recognized  the  general  rule,  Judge  Lurton,  who  delivered  the 
opinion,  saying: 

"The  general  rule  would,  of  course,  demand  that  a  vigilant  use  should  be 
made  of  the  eye  in  looking  and  of  the  ear  in  hearing.  The  failure  to  exercise 
these  faculties  by  one  approaching  a  crossing  would  be  such  a  departure  from 
the  observance  of  that  degree  of  caution  exercised  by  prudent  persons  at  such 
crossings,  as  to  raise,  under  ordinary  circumstances,  an  inference  of  negligence, 
about  which  reasonable  men  would  not  disagree." 

Thus  far  we  have  considered  the  case  upon  the  assumption  that 
there  was  evidence  from  which  the  jury  might  have  found  that  the 
gates  had  not  been  put  down  for  the  freight  train  going  east,  and  that 
Balke  knew  this ;  and  upon  that  state  of  facts,  we  have  held  that  he 
was  not  entitled  to  recover.  The  learned  judge  assumed  the  facts  to 
be  otherwise,  and  charged  the  jury  as  if  the  facts  were  established 
according  to  his  understanding.    He  said : 

"Wtiat  was  the  conduct  of  Balke,  under  all  the  circumstances  and  conditions 
that  surrounded  him  as  he  was  crossing  those  tracks?  The  open  gates  were 
an  invitation  to  him  of  safety.  As  I  said  a  moment  ago,  that  does  not  mean 
tliat  he  must  not  use  his  faculties  to  discover  whether  there  is  danger  or  not ; 
but  it  does  mean  that  he  is  in  a  different  position,  that  his  mind  is  less  charged 
with  a  sense  of  danger,  than  occurs  when  a  person  approaches  a  railroad 
crossing  at  which  there  are  not  gates  and  a  gateman.*' 

Upon  the  question  whether  the  court  should  have  instructed  the 
jury  that  the  plaintiff  was  not  entitled  to  recover  because  of  his  own 
negligence,  a  majority  of  the  court  are  of  opinion  that  the  judge  would 
not  have  been  justified  in  taking  that  course.  This  view  is  induced 
largely  by  the  fact  that  the  record  does  not  show  with  sufficient  clear- 
ness whether  Balke  could  have  seen  the  approaching  engine  for  a 
sufficient  time  after  he  had  passed  the  obstruction  and  got  a  view  to 
the  east  to  have  enabled  him  to  stop  before  he  drove  upon  the  track. 
As  upon  a  new  trial  the  situation  may  be  more  definitely  shown,  we 
forbear  further  discussion  of  this  aspect  of  the  case. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 

97  C.C.A.— 37 
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(Circait  Conrt  of  Appeals,  Eighth  Circuit    Noyember  19,  1000.) 

Nos.  3,077-3,061. 

L  Monopolies  (f  12*)  — Anti-Tbust  Act  — Test  op  ••Uniawpul  Cohbina- 

TION." 

The  test  of  an  "unlawful  combination"  under  Act  July  2,  1890,  c  647, 
S  1,  26  Stat.  209  (U.  S.  Comp.  St  1901,  p.  3200),  is  Its  necessary  effect  upon 
free  competition  in  commerce  among  the  states  or  with  foreign  nations. 

A  combination,  the  necessary  effect  of  which  is  to  stifle,  or  directly  and 
substantially  to  restrict,  such  competition.  Is  unlawful  under  that  act 

But  if  the  necessary  effect  of  a  combination  is  but  incidentally  and 
indirectly  to  restrict  competition,  while  its  chief  result  is  to  foster  the 
trade  and  increase  the  business  qf  those  who  make  and  operate  it,  it 
does  not  fall  under  the  ban  of  this  law. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  {  10;  Dec.  Dig. 
S  12.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1275,  1276 ;  vol. 
8,  p.  7606.1 

2.  Monopolies  (f  17*)— Anti- Trust  Act— Venoobs  Not  Forbidden  to  Fix 

Prices  and  Terms  of  Sale  of  Coal  Thereby. 

A  coal  company  engaged  in  mining  and  selling  its  coal  is  not  prohibited 
by  the  anti-trust  act  (Act  July  2,  1800,  c.  647,  I  1,  26  Stat  209  [U.  S, 
Comp.  St  1901,  p.  32001),  or  by  the  law,  from  refusing  to  sell  its  coal, 
from  selecting  its  customers,  from  fixing  the  price  and  terms  on  which  it 
will  sell  its  product,  or  from  selling  to  different  customers  for  different 
prices  and  on  different  terms. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  {  13;  Dec  Dig. 
I  17.»1 

3.  Corporations  (§  280*)  —  Crimes  —  Stockholders  —  Guilt  of  Corporation 

Not  Imputed  to  Stockholder. 

A  violation  of  a  'law  by  a  corporation  does  not  render  its  nonpar- 
ticipating  stockholders  criminally  liable  therefor. 

[Ed.  N«te.— For  other  cases,  see  Corporations,  Cent  Dig.  f  1186;  Dec 
Dig.  fi  280.*] 

4.  Criminal  Law  (M  741,  1169*)— Sufficienot  of  Proof— Evidence  of  Guilt 

must  Exclude  Evert  Other  Hypothesis—Appeal. 

Unless  there  is  substantial  evidence  of  fticts  which  exclude  every  other 
hypothesis  but  that  of  guilt,  it  is  the  duty  of  the  trial  court  to  instruct 
the  Jury  to  return  a  verdict  for  the  accused. 

And  where  all  the  substantial  evidence  is  as  consistent  with  innocence 
as  with  guilt  it  is  the  duty  of  the  appellate  court  to  reverse  a  Judgment 
of  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  1713,  1727, 
3074-3083 ;  Dec  Dig.  §§  741,  1159.*1 

5.  Monopolies  (§  31*)— Evidence— Conclusion. 

The  Union  Pacific  Coal  Company,  Moore,  its  western  sales  agent  the 
Union  Pacific  Railroad  Company,  which  owned  all  the  stods  of  the  coal 
company,  the  Oregon  Short  Line  Railroad  Company,  and  Buckingham, 
the  superintendent  of  transportation  of  the  railroad  companies,  were  in- 
dicted and  convicted  for  combining  to  restrain  interstate  conunerce  by 
refusing  to  sell  coal  to  and  to  transport  coal. for  one  Sharp  unless  he 
would  discontinue  an  advertisement  of  sale  of  coal  at  a  reduced  rate. 

Held,  there  was  no  substantial  evidence  of  any  combination  between 
any  two  of  the  defendants  either  to  refuse  to  sell  coal  to  Sharp  or  to  re- 
fuse to  transport  it  for  him. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  f  31.*] 
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6.  Monopolies  (§J  12,  20*)— Combination  Between  Cobpobation  and  Agent 
—Conscious  Pabticipation  of  Two  Minds  Requisite  to  Fobm. 

A  combination  between  a  corporation  and  its  officer  or  agent  in  violation 
of  the  anti-trust  act  (Act  July  2, 1890,  c.  647,  §  1,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200])  cannot  be  formed  by  the  thoughts  or  acts  of  the  officer 
or  agent  alone,  without  the  conscious  participation  in  It  of  any  other 
officer  or  agent  of  the  corporation. 

The  union  of  two  or  more  persons,  the  conscious  participation  of  two 
or  more  minds,  is  indispensable  to  an  unlawful  combination. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  fi  10;  Dec.  Dig. 
12,  20.*] 


(Syllabus  by  the  Court) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Utah. 

The  Union  Pacific  Coal  Company,  the  Union  Pacific  Railroad  Com- 
pany, the  Oregon  Short  Line  Railroad  Company,  James  M.  Moore, 
and  Everett  Buckingham  were  convicted  of  a  violation  of  Act  July  2, 
1890,  and  bring  error.    Reversed  and  remanded. 

C.  S.  Varian  and  N.  H.  Loomis  (P.  L.  Williams,  on  the  brief),  for 
plaintiffs  in  error. 

Hiram  E.  Booth,  U.  S.  Atty.,  and  William  M.  McCrea,  Asst.  U.  S. 
Atty. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WILLIAM  H.  MUNGER,  District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  the  le- 
gality of  the  conviction  of  the  Union  Pacific  Coal  Company,  a  corpora- 
lion  of  Wyoming,  engaged  in  mining  coal  in  that  state  and  selling  it  to 
retail  dealers  in  Salt  Lake  City  and  elsewhere,  James  M.  Moore,  its 
general  Western  agent,  the  Union  Pacific  Railroad  Company  and  the 
Oregon  Short  Line  Railroad  Company,  corporations  of  Utah  and  com- 
mon carriers,  and  Everett  Buckingham,  general  superintendent  of 
the  transportation  business  of  these  carriers  between  Green  River,  in 
the  state  of  Wyoming,  and  Salt  Lake  City,  in  the  state  of  Utah,  of  a 
violation  of  the  act  of  July  2,  1890,  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,  commonly  called  the 
"Sherman  Anti-Trust  Act"  26  Stat.  209,  c.  647  (U.  S.  Comp.  St. 
1901,  p.  3200). 

The  charge  in  the  indictment  was  that  about  July  20,  1906,  the  de- 
fendants below  combined  to  force  one  Sharp,  a  purchaser  of  coal  from 
the  coal  company  and  a  retail  dealer  therein  at  Salt  Lake  City,  out  of 
his  business,  to  control  and  maintain  the  retail  price  of  coal  in  that 
city,  and  to  prevent  competition  in  the  sale  of  coal  at  retail  in  Salt 
Lake  City  by  failing  and  refusing  to  sell  and  to  transport  to  him  any 
of  the  coal  mined  by  the  coal  company  unless  he  would  discontinue  an 
advertisement  he  had  caused  to  be  inserted  in  the  newspapers  to  the 
effect  that  he  would  sell  storage  coal  at  a  reduction  of  50  cents  a  ton 
from  the  regular  retail  price  thereof  then  prevailing  in  Salt  Lake  City, 
and  by  the  refusal  of  the  coal  company  and  Moore  to  sell  to  Sharp  any 
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of  its  coal,  and  of  the  railroad  companies  and  Buckingham  to  transport 
any  coal  for  him  ever  after  July  22,  1906. 

Many  specifications  of  error  in  the  trial  are  urged  upon  our  consid- 
eration; but  the  most  serious  is  that  at  its  close  the  court  denied  the 
motions  of  each  of  the  defendants  to  instruct  the  jury  to  return  a  ver- 
dict against  the  government,  because  there  was  no  substantial  evidence 
of  the  alleged  combination  of  any  two  of  the  defendants.  It  may  not 
be  unprofitable,  before  entering  upon  a  review  of  the  evidence  chal- 
lenged by  this  specification,  to  call  to  mind  some  of  the  indisputable 
rules  of  law  by  which  it  must  be  decided. 

The  gist  of  the  offense  charged  in  the  indictment  was  not  the  re- 
fusal of  the  coal  company  and  Moore  to  sell  coal  on  the  purchaser's 
terms,  or  of  the  railroad  companies  and  Buckingham  to  transport  it. 
It  was  the  combination  so  to  do,  and  if  there  was  no  combination  there 
was  no  offense.  There  was  no  law  which  forbade  the  coal  company 
to  prescribe  the  terms  on  which  it  would  sell  its  product  to  Sharp,  or 
to  any  other  purchaser.  There  was  no  law  which  required  the  coal 
company  to  sell  its  coal  to  Sharp  on  the  terms  which  he  prescribed,  or 
to  sell  it  to  him  at  all.  It  had  the  undoubted  right  to  refuse  to  sdl 
its  coal  at  any  price.  It  had  the  right  to  fix  the  prices  and  the  terms 
on  which  it  would  sell  it,  to  select  its  customers,  to  sell  to  some  and 
to  refuse  to  sell  to  others,  to  sell  to  some  at  one  price  and  on  one  set 
of  terms,  and  to  sell  to  others  at  another  price  and  on  a  different  set 
of  terms.  There  is  nothing  in  the  act  of  July  2,  1890,  which  deprived 
the  coal  company  of  any  of  these  common  rights  of  the  owners  and 
venders  of  merchandise,  and  if  it  did  not  combine  with  some  other 
person  or  persons  so  to  do  its  refusal  to  sell  its  coal  to  Sharp  unless 
he  would  withdraw  his  advertisement  of  a  reduction  in  his  retail  price 
of  it  was  not  the  violation  of  the  Sherman  anti-trust  act  charged  in 
the  indictment.  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa. 
173,  186,  8  Am.  Rep.  159;  Whitwell  v.  Continental  Tobacco  Co., 
125  Fed.  454,  460,  461,  463,  60  C.  C.  A.  290,  296,  297,  299,  64  L.  R. 
A.  689 ;  1  Eddy  on  Combinations,  §  292 ;  Allgeyer  v.  Louisiana,  165 
U.  S.  578,  589,  17  Sup.  Ct.  427,  41  L.  Ed.  832;  In  re  Greene  (C.  C.) 
52  Fed.  104,  115;  In  re  Grice  (C.  C.)  79  Fed.  627,  644;  Walsh  v. 
Dwig:ht,  40  App.  Div.  613,  58  N.  Y.  Supp.  91,  93 ;  Brown  v.  Roun- 
savell,  78  111.  589. 

A  corporation  is  a  person,  within  the  meaning  of  this  act.  It  is  an- 
other and  different  person  from  any  of  its  stockholders,  whether  they 
are  corporations  or  individuals ;  and  no  corporation  can,  by  violating 
a  law,  make  any  one  of  its  stockholders  who  does  not  himself  partici- 
pate in  that  violation  criminally  liable  therefor. 

The  act  of  July  2,  1890,  does  not  denounce  every  combination  to 
engage  in  or  to  conduct  commerce  among  the  states  or  with  foreign 
nations,  but  those  combinations  alone  which  restrain  that  commerce. 
It  does  not  denounce  every  combination  which  restrains  that  commerce, 
but  those  combinations  only,  the  necessary  effect  of  which  is  to  stifle, 
or  directly  and  substantially  to  restrict,  free  competition  in  that  com- 
merce. United  States  v.  Trans-Missouri  Freight  Ass'n,  166  U.  S.  290, 
330,  339,  340, 17  Sup.  Ct.  640,  41  L.  Ed.  1007 ;  Addyston  Pipe  &  Steel 
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Co.  V.  United  States,  175  U.  S.  211,  234,  20  Sup.  Ct.  96,  44  L.  Ed.  136; 
United  States  v.  Joint  Traffic  Ass'n,  171  U.  S.  505,  576,  577,  19  Sup. 
Ct.  25,  43  L.  Ed.  259 ;  United  States  v.  Northern  Securities  Company 
(C.  C.)  120  Fed.  721,  722. 

If  the  necessary  effect  of  a  combination  to  engage  in  or  conduct 
interstate  or  international  commerce  is  but  incidentally  and  indirectly 
to  restrict  competition  therein,  while  its  chief  result  is  to  foster  the 
trade  and  to  increase  the  business  of  those  who  make  and  operate  it, 
it  does  not  fall  under  the  ban  of  this  law.  Hopkins  v.  United  States, 
171  U.  S.  573,  592,  19  Sup.  Ct.  40,  43  L.  Ed.  230 ;  Anderson  v.  United 
States,  171  U.  S.  604,  616, 19  Sup.  Ct.  50,  43  L.  Ed.  300;  United  States 
V.  Joint  Traffic  Ass'n,  171  U.  S.  505,  568,  19  Sup.  Ct.  25,  43  L.  Ed. 
259 ;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  245, 
20  Sup.  Ct.  96,  44  L.  Ed.  136 ;  Whitwell  v.  Continental  Tobacco  Co., 
125  Fed.  454,  458,  60  C.  C.  A.  290,  294,  64  L.  R.  A.  689,  and  cases 
there  cited.  There  are  lawful  and  unlawful  combinations  of  persons 
conducting  interstate  and  international  commerce,  and  undoubtedly 
the  former  vastly  outnumber  the  latter.  There  is  nb  presumption  that 
two  or  more  persons  who  have  combined  to  conduct  interstate  or  inter- 
national commerce  are  guilty  of  a  combination  in  restraint  of  that  com- 
merce. 

There  was  a  legal  presumption  that  each  of  the  defendants  was  in- 
nocent until  he  was  proved  to  be  guilty  beyond  a  reasonable  doubt 
The  burden  was  upon  the  government  to  make  this  proof,  and  evidence 
of  facts  that  are  as  consistent  with  innocence  as  with  guilt  is  insuffi- 
cient to  sustain  a  conviction.  Unless  there  is  substantial  evidence  of 
facts  which  exclude  every  other  hypothesis  but  that  of  guilt,  it  is  the 
duty  of  the  trial  court  to  instruct  the  jury  to  return  a  verdict  for  the 
accused;  and  where  all  the  substantial  evidence  is  as  consistent  with 
innocence  as  with  guilt,  it  is  the  duty  of  the  appellate  court  to  reverse 
a  judgment  of  conviction.  Vernon  v.  United  States,  146  Fed.  121,  123, 
124,  76  C.  C.  A.  547,  549,  550;  United  States  v.  Richards  (D.  C.)  149 
Fed.  443,  454;  Hayes  v.  United  States  (C.  C.  A.)  169  Fed.  101,  103;* 
United  States  v.  Hart  (D.  C.)  78  Fed.  868,  873,  affirmed  in  Hart  v. 
United  States,  84  Fed.  799,  28  C.  C.  A.  612;  United  States  v.  M'Ken- 
zie  (D.  C.)  35  Fed.  826,  827,  828 ;  United  States  v.  Martin,  26  Fed. 
Cas.  1183,  1184  (No.  15,731);  People  v.  Ward,  105  Cal.  335,  341, 
38  Pac.  945 ;  People  v.  Murray,  41  Cal.  66,  67 ;  State  v.  Hunter,  50 
Kan.  302,  32  Pac.  37;  Bradshaw  v.  State,  17  Neb.  147,  22  N.  W.  3G1, 
366. 

We  turn  to  an  examination  of  the  evidence  in  the  light  of  these 
principles.  The  defendants  naturally  divide  themselves  into  two 
groups,  the  railroad  companies  and  Buckingham,  and  the  coal  company 
and  Moore.  There  is  no  evidence  that  either  of  the  railroad  companies 
or  Buckingham  ever  combined  with  any  one  to  fail  or  to  refuse,  or 
ever  failed  or  refused,  to  transport  any  coal  or  other  merchandise 
which  Sharp  offered  to  any  of  them  for  transportation  or  requested 
any  of  them  to  carry,  so  that  the  only  question  regarding  them  is  wheth- 
er or  not  there  was  substantial  evidence  that  any  of  them  unlawfully 
combined  with  the  coal  company,  or  with  Moore,  its  Western  sales 
agent,  to  refuse  to  sell  the  product  of  the  coal  company  to  Sharp. 

1  94  C.  C.  A.  449. 
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There  had  been  times  in  winter  when  the  demand  for  coal  in  Salt 
Lake  City  had  been  so  great  that  it  was  impossible  for  the  coal  com- 
panies and  the  railroad  companies  to  supply  it,  and  in  the  summer  of 
1906,  for  the  purpose  of  getting  as  large  a  portion  of  the  supply  for 
the  coming  winter  into  the  city  in  the  summer  as  possible,  so  that  the 
demand  in  the  winter  might  not  cause  a  coal  famine,  as  it  had  done  at 
other  times,  the  coal  companies  arranged  to  sell  coal  which  should  re- 
main stored  with  the  retail  dealers,  or  with  their  customers,  on  August 
31,  1906,  at  a  price  25  cents  below  the  regular  price  for  coal  sold  for 
general  consumption,  and  the  two  railroad  companies  arranged  to  and 
did  offer  a  rate  of  transportation  from  the  mines  in  Wyoming  to  Salt 
Lake  City  for  such  stored  coal  25  cents  lower  than  the  rate  on  coal 
sold  for  general  consumption.  It  had  long  been,  and  then  was,  the 
practice  of  the  railroad  companies  bringing  coal  into  Salt  Lake  City 
from  the  mines  to  collect  from  the  dealers  in  that  city  who  purchased 
it  both  the  purchase  price  of  the  coal  and  the  freight,  to  pay  over  the 
purchase  price  to  the  coal  companies  which  sold  it,  and  to  distribute 
the  freight  among  the  carriers  that  earned  it.  The  reduction  on  stor- 
age coal  was  to  be  paid  to  the  purchasers  after  August  31,  1906,  upon 
proof  that  the  coal  remained  in  store  on  that  day ;  but  the  purchasers 
were  charged,  and  the  railroad  companies  collected  in  the  first  instance, 
the  regular  price  for  coal  sold  for  consumption  upon  all  the  coal  they 
brought  into  the  city  for  the  coal  companies.  The  reduction  in  the 
price  was  to  be  refunded  after  August  31,  1906,  upon  suitable  proof. 

The  Union  Pacific  Coal  Company  had  many  competitors  that  were 
mining  coal,  selling  it,  and  shipping  it  to  dealers  in  Salt  Lake  Cit}', 
among  them  four  companies  which  were  shipping  coal  into  the  city 
over  the  Union  Pacific  Railroad  and  the  Oregon  Short  Line  Railroad. 
The  Union  Pacific  Railroad  Company  owned  all  the  stock  and  a  ma- 
jority of  the  bonds  of  the  coal  company;  but  Buckingham  and  the 
other  officers  of  that  company,  and  of  the  Short  Line  Company,  at 
Salt  Lake  City,  bore  no  official  relation  to  the  coal  company  and  they 
testified  that  they  had  no  authority  over  its  sales  agent,  Moore.  The 
general  manager  of  the  coal  company  was  one  Clark,  and  his  office 
was  at  Omaha.  He  was  Moore's  superior  officer,  and  he  had  fixed  the 
coal  company's  selling  price  of  storage  coal  by  written  order.  The 
regular  retail  price  in  Salt  Lake  City  was  $5.25  per  ton,  and  the  retail 
dealers,  including  Sharp,  had  been  and  were  selling  all  coal  at  that 
price,  when  on  July  17,  1906,  Sharp  published  a  notice  in  the  news- 
papers of  the  city  that  he  would  sell  coal  for  storage  at  $4.75  per  ton. 
Gridley,  the  manager  of  another  coal  company  which  was  shipping  coal 
into  the  city  and  selling  it,  protested  to  Sharp  and  to  Moore,  and  noti- 
fied the  latter  that  his  company  would  reduce  the  retail  price  to  $4.25 
per  ton  and  keep  it  there  all  winter  unless  that  advertisement  was  dis- 
continued. On  July  17th  Moore  asked  Sharp  to  discontinue  this  ad- 
vertisement, and  told  him  that  the  coal  company  would  not  sell  him  any 
more  coal  unless  he  did  so.  Sharp  refused  so  to  do,  and  on  July  18, 
1906,  Moore  stopped  shipments  of  coal  to  him  from  the  mines  of  the 
coal  company.  On  July  20,  1906,  Sharp  complained  to  Bancroft,  the 
general  manager  of  the  two  railroads  which  brought  the  coal  to  the 
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city,  and  the  latter  directed  Buckingham,  the  superintendent  of  trans- 
portation, to  investigate  the  matter.  Buckingham  called  Moore,  and 
talked  the  matter  over  with  him  and  Sharp.  The  latter  testified  that 
he  told  Moore  and  Buckingham  that  he  had  had  an  understanding 
with  some  one  other  than  Moore,  who  represented  him  in  his  ab- 
sence, to  the  effect  that  he  might  advertise  sales  of  storage  coal  at 
$4.75  per  ton,  and  that  he  would  not  take  the  advertisement  out; 

*'that  finally  Mr.  Buckingham  asked  what  I  was  to  do — no,  Mr.  Moore  said — 
one  of  his  arguments  was  that  Mr.  Gridley  had  threatened  this  extra  50  cents 
cut  unless  I  was  forced  to  take  it  out  of  the  paper,  and  that  they  knew  he 
would  do  It,  and  would  stay  with  It — he  had  done  It  at  some  other  point — ^and 
they  all  agreed  that  they  could  not  stand  anything  of  that  sort,  and  that  I 
would  have  to  take  it  out.  I  refused  to  do  It,  and  they  wanted  to  know  what 
I  would  do.  I  told  them  I  would  go  out  of  business  first.  Q.  What  did  Mr. 
Bucldngbam  say  to  you?  A.  That  Is  what  he  said  to  me — asked  me;  that  is 
one  of  the  things.  Q.  What  else  did  he  say?  A.  Then  he  said  he  was  very 
sorry  that  I  couldn't  see  it  in  their  light  Q.  What  did  he  say  about  your 
jrettlng  coal  in  case  you  did  not  do  as  he  asked?  A.  They  simply  said,  if  I 
didn't  take  the  advertisement  out  of  the  pai)er,  I  wouldn't  get  coal.  Q.  Who 
said  that?  A.  I  think  Mr.  Buckingham.  Q.  Had  Mr.  Moore  said  anything 
about  that  before  or  after?  A.  In  this  conversation?  Q.  Yes.  A.  Yes,  sir; 
practically  the  same  thing." 

He  further  testified  that  Buckingham  "agreed  with  Moore  that  I 
could  not  get  any  more  coal" ;  that  he — 

"told  me  I  would  have  to  take  it  out  of  the  pai)er,  and  what  would  I  do  if  I 
didn't  get  the  coal.  I  told  him  I  would  go  out  of  business  first  He,  Mr. 
Buckingham,  told  me  he  was  awfully  sorry  that  I  could  not  come  to  their 
views — not  his  view ;  their  view." 

He  testified  that  he  never  tried  to  get  any  coal  after  that,  that  he 
could  not  get  any  coal  of  the  other  coal  companies,  that  he  sold  all  the 
coal  he  had,  and  went  out  of  business.  He  also  testified  that  his  under- 
standing was  that  Moore  did  as  Bancroft  told  him,  that  he  had  had  it 
work  that  way,  that  when  he  could  not  get  coal  from  Moore  he  com- 
plained to  Bancroft  and  ^t  it,  that  he  thought  Bancroft  controlled 
the  railroad  deliveries,  ana  that  Moore  had  nothing  to  do  with  the 
railroads.    And  finally  he  testified  in  this  way: 

•*Q.  Mr.  Bancroft  is  the  general  manager  of  the  Oregon  Short  Line  Railroad 
Company,  and  he  has  nothing  to  do  with  Mr.  Moore  has  he?  A.  Yes.  Q. 
What?  A.  What?  Nothing  official,  except,  if  he  asks  Mr.  Moore  to  do  a 
thing,  I  think  he  will  do  it.    Before  he  did  it" 

Moore  testified  that  he  stopped  the  sales  to  Sharp  on  July  18,  1906, 
because  the  latter  would  not  withdraw  his  advertisement  of  the 
reduced  price ;  that  he  did  this  without  any  understanding  or  agree- 
ment with  Bancroft  or  Buckingham,  or  any  other  officer  of  either  of 
the  railroad  companies,  or  any  officer  of  the  coal  company,  or  anybody 
else ;  that  at  the  meeting  on  July  20th  he  and  Sharp  stated  their  posi- 
tions, and  then  Buckingham  said  to  Sharp: 

"I  am  just  coming  between  you  and  Mr.  Moore.  I  haven't  anything  to  do 
with  it,  but  I  think  you  are  in  the  wrong.  If  I  were  you  I  would  get  in  line, 
and  do  business  as  other  coal  dealers  do." 

That  neither  he  nor  Buckingham  told  Sharp  at  that  meeting  that 
he  could  not  get  any  more  coal  unless  he  took  his  advertisement  out 
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of  the  papers ;  that  he  never  made  any  agreement  with  Buckingham 
or  any  one,  at  or  after  the  meeting  of  July  20th,  not  to  sell  Sharp 
any  more  coal ;  that  he  heard,  but  did  not  know,  that  the  Union  Pacific 
Railroad  Company  owned  and  controlled  the  coal  company,  but  that 
he  did  not  mean  by  that  that  it  owned  or  controlled  it  in  any  other 
way  than  by  the  ownership  of  the  stock ;  that  the  business  of  the  coal 
company  in  selling  and  shipping  coal  was  entirely  distinct  from  that  of 
the  railroad  companies;  that  the  railroad  companies  bought  coal  of 
the  coal  company  and  paid  for  it  in  the  same  way  that  they  bought 
coal  of  other  coal  companies  and  paid  them  for  it ;  that  all  the  business 
of  the  coal  company,  except  its  sales,  was  in  Wyoming ;  and  that  it  had 
its  own  general  manager  and  superintendent. 

Buckingham  testified  that  he  had  no  control  of  or  authority  over 
Moore ;  that  at  the  meeting  of  July  20th  Sharp  and  Moore  stated  their 
positions,  and  Moore  said  Sharp's  orders  had  been  held  up,  and  ship- 
ments would  not  be  resumed  until  Sharp's  advertisement  was  discon- 
tinued; and  that  he  (Buckingham)  told  Sharp  he  could  not  do  any- 
thing for  him,  and  that  he  thought  he  was  standing  in  his  own  light. 
He  also  testified  that  he  never  told  Sharp  that  unless  he  took  the 
advertisement  out  of  the  paper  he  could  get  no  more  coal,  that  the 
reason  why  he  could  do  nothing  for  Sharp  was  that  it  was  not  a  trans- 
portation matter  and  he  had  no  authority,  and  that  he  thought  it  was 
understood  that  the  Union  Pacific  Railroad  Company  controlled  the 
coal  company.  Bancroft  testified  that  he  was  the  general  manager  of 
the  Oregon  Short  Line  Railroad  Company  and  of  the  Union  Pacific 
Railroad  Company  west  of  Green  river,  that  he  never  had  any  jurisdic- 
tion or  control  of  any  of  the  officers  of  the  coal  company,  that  he  took 
it  that  the  Union  Pacific  Railroad  Company  controlled  the  coal  com- 
pany, and  that  he  had  no  authority  over  Moore.  There  was  no  other 
evidence  material  to  the  issue  whether  or  not  the  defendants  were  par- 
ties to  an  unlawful  combination  not  to  sell  coal  to  Sharp. 

What  was  there  in  any  of  this  evidence  inconsistent  with  the  ab- 
sence of  such  a  combination  by  Buckingham  and  the  railroad  compa- 
nies ?  The  counsel  for  the  government  answer :  (1)  The  fact  that  the 
storage  rate  and  the  reduction  in  the  price  of  coal  and  of  the  freight 
charges  were  announced  by  joint  circulars  issued  by  the  railroad  com- 
panies ;  but  this  method  of  announcement  was  perfectly  consistent  with 
the  independent  action  of  the  coal  company,  for  the  railroad  companies 
collected  the  price  of  all  the  coal  brought  into  the  city  for  the  coal 
companies,  as  well  as  the  freight  which  the  railroad  companies  earned. 
(2)  The  fact  that  the  price  of  the  coal  and  the  freight  were  collected  by 
the  Oregon  Short  Line  Company ;  but  it  had  been  for  years,  and  then 
was,  the  custom  for  the  terminal  railroad  company  at  Salt  Lake  City 
to  collect  the  price  of  coal  delivered  for  all  the  vendor  companies,  and 
it  is  hardly  probable  that  all  those  companies  had  long  been  in  a  com- 
bination not  to  sell  coal  to  Sharp.  (3)  The  fact  that  both  railroad  com- 
panies were  operated  by  the  same  set  of  officials,  and  that  they  paid  to 
all  dealers  the  agreed  refund  on  coal  held  in  storage  on  August  31, 
1906 ;  but  there  is  nothing  in  this  fact  to  indicate  that  they  combined 
to  stop  the  sale  of  coal  by  the  coal  company  to  Sharp,  for  they  refunded 
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to  him  in  the  same  way  as  to  others.  (4)  The  fact  that  by  Bancroft's 
direction  Buckingham  investigated  the  disagreement  between  Moore 
and  Sharp  two  days  after  the  former  had  stopped  selling  and  shipping 
coal  to  Sharp,  and  the  statement  of  Sharp,  which  was  contradicted  by 
Moore  and  Buckingham,  that  the  latter  told  Sharp  that  unless  he  took 
the  advertisement  out  of  the  newspapers  he  would  not  get  any  more 
coal,  and  that  he  was  awfully  sorry  he  could  not  come  to  their  view  ; 
but  there  is  nothing  in  this  investigation,  or  even  in  this  statement,  in- 
consistent with  the  theory  that  Buckingham  and  Bancroft  had  no 
authority  to  control  or  direct  Moore's  action,  that  Buckingham's  in- 
vestigation  was  inspired  by  the  interest  of  the  railroad  companies  in 
the  freight  they  might  earn,  and  that  there  was  no  combination  between 
them  and  Moore  relative  to  the  latter's  refusal  to  sell  or  ship  coal  to 
Sharp.  (5)  The  fact  that  Sharp  had  sometimes  applied  to  Bancroft 
for  coal,  and  had  secured  it,  when  he  could  not  get  it  of  Moore ;  but 
tnat  fact  is  consistent  with  the  absence  of  any  control  over  Moore  in 
Bancroft,  for  the  latter  testified,  and  this  testimony  was  not  contra- 
dicted, that  he  did  not  know  of  a  coal  dealer  in  Salt  Lake  City  that  he 
had  not  caused  the  railroad  companies  to  purchase  coal  for  and  to  di- 
vert it  to,  when  such  dealer  was  short.  (6)  The  fact  that  Bancroft,  Buck- 
ingham, and  Moore  testified  that  they  understood  that  the  Union  Pa- 
cific Railroad  Company  owned  and  controlled  the  coal  company;  but 
the  evidence  is  undisputed  that  it  owned  the  stock  of  the  coal  com- 
pany. It  did,  therefore,  own  and  control  it  in  one  sense,  and  there  is 
no  evidence  that  it  owned  or  controlled  it  in  any  other  way.  There  is 
no  substantial  evidence  that  either  Bancroft  or  Buckingham  had  any 
authority  or  control  over  Moore  or  his  sales,  and  a  stockholder  of  a 
corporation  does  not  become  criminally  liable  for  a  combination  made 
by  the  corporation  without  conscious  participation  therein. 

From  this  review  of  the  evidence  and  of  the  argument  of  the  coun- 
sel for  the  government,  the  fact  appears  that  there  was  no  substantial 
evidence  in  this  case  inconsistent  with  the  innocence  of  Buckingham 
and  the  railroad  companies,  while  there  was  plenary  proof  that  they 
were  not  guilty;  for  the  evidence  is  conclusive  and  undisputed  that 
the  coal  company,  through  Moore,  its  agent,  refused  to  sell  coal  to 
Sharp  and  stopped  shipments  to  him  two  days  before  Bancroft,  or 
Buckingham,  or  the  railroad  companies,  knew  it.  They  could  not  have 
combined  to  make  that  refusal  and  to  prevent  the  sales  of  the  coal 
after  the  refusal  had  been  made  and  the  prevention  had  been  effected,, 
and  under  the  evidence  they  had  no  power  to  change  the  policy  and 
course  of  the  coal  company  and  to  compel  it  to  sell  coal  to  Sharp,  save 
by  a  vote  of  its  stock  by  the  Union  Pacific  Company  at  a  succeeding 
annual  election  for  a  board  of  directors  that  would  pursue  such  a 
course.  The  motion  to  instruct  the  jury  to  return  a  verdict  in  favor  of 
Buckingham  and  the  railroad  companies  should  have  been  granted. 

There  remain  for  consideration  the  coal  company  and  Moore.  For 
the  reasons  which  have  been  stated,  the  evidence  was  insufficient  to 
sustain  a  conviction  of  either  of  them  of  an  unlawful  combination 
with  Buckingham  or  with  either  of  the  railroad  companies.  But  coun- 
sel for  the  government  argue  that  the  testimony  is  sufficient  to  convict 
them  of  combining  each  with  the  other,  and  they  cite  United  States  v.. 
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MacAndrews  &  Forbes  Co.  (C.  C.)  149  Fed.  831,  832,  in  which  an  in- 
dictment of  two  corporations  and  their  presidents  for  a  combination  in 
violation  of  the  anti-trust  act  was  sustained  against  the  officers,  not  on 
the  ground  that  an  unlawful  combination  of  either  of  them  with  his 
corporation  could  be  made  by  his  act  as  an  officer  of  the  corporation 
without  the  assent  or  knowledge  of  any  other  officer  or  agent  thereof, 
but  on  the  ground  that  the  corporation  might  have  done  some  things 
and  the  individuals  other  things  which  were  utterly  different,  and  yet 
all  these  things  might  dovetail  together  and  produce  an  unlawful 
combination;  People  v.  Detroit  White  Lead  Works,  82  Mich.  471, 
4G  N.  W.  735,  737,  9  L.  R.  A.  722,  a  prosecution  for  creating  and 
maintaining  a  nuisance ;  Overland  Cotton  Mill  Co.  v.  People,  32  Colo. 
2G3,  269,  75  Pac.  924,  105  Am.  St.  Rep.  74,  a  prosecution  for  employ- 
ing a  child  under  12  years  of  age ;  United  States  v.  N.  Y.  Central  & 
H.  R.  R.  Co.  (C.  C.)  146  Fed.  298,  301,  and  N.  Y.  Central  R.  R.  Co. 
V.  United  States,  212  U.  S.  481,  491,.  497,  29  Sup.  Ct.  304,  53  L.  Ed. 
613,  a  prosecution  for  giving  rebates — cases  in  which  corporations  and 
their  officers  were  convicted,  not  of  any  combination,  but  of  violations 
of  specific  statutory  prohibitions  committed  by  the  corporations  and 
the  individuals  by  means  of  the  acts  of  the  latter  within  the  scope  of 
their  authority  as  agents  or  officers. 

But  no  ease  has  been  called  to  our  attention  that  sustains  the  position 
that  an  agent  of  a  corporation  may  alone  form  an  unlawful  combina- 
tion between  himself  and  his  corporation  by  his  thoughts  and  acts 
within  the  scope  of  his  agency,  without  the  knowledge  or  participation 
of  any  other  agent  or  officer  of  the  corporation.  If  he  may,  the  dis- 
tinction between  the  commission  of  an  offense  and  a  combination  to 
commit  it  by  a  corporation  vanishes  into  thin  air;  for  a  corporation 
can  act  only  by  an  agent,  and  every  time  an  agent  commits  an  offense 
within  the  scope  of  his  authority  under  this  theory  the  corporation 
necessarily  combines  with  him  to  commit  it.  This  cannot  be,  and  it 
is  not,  the  law.  The  union  of  two  or  more  persons,  the  conscious  par- 
ticipation in  the  scheme  of  two  or  more  minds,  is  indispensable  to  an 
unlawful  combination,  and  it  cannot  be  created  by  the  action  of  one 
man  alone.  The  plan  and  the  act  of  refusing  to  sell  coal  to  Sharp  un- 
less he  would  withdraw  his  advertisement  were  the  scheme  and  the 
act  of  Moore  as  the  agent  of  the  coal  company,  and  of  Moore  alone. 
Xo  other  agent  or  officer  of  the  coal  company  had  any  knowledge  of  it, 
or  gave  any  assent  to  it,  and  consequently  the  scheme  and  the  act  failed 
to  evidence  an  unlawful  combination  between  the  corporation  and 
Moore,  and  the  motion  to  instruct  the  jury  to  return  a  verdict  in  their 
favor  should  have  been  granted  also. 

The  judgments  below  must  be  reversed,  and  the  case  must  be  re- 
manded to  the  court  below,  with  directions  to  set  aside  the  verdict  and 
to  grant  a  new  trial ;  and  it  is  so  ordered. 
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<178  Ved^  885.) 

VAN  SICE  T.  IBEX  MINING  CO. 

(Circuit  Court  of  Appeals,  EMghth  Circuit    October  15»  1909.) 

No.  2,894. 

1.  Mines  aito  Minerals  (|  23*)— Acquisition  of  Mining  Claims— Forteitubb 

of  intebest  fob  failure  to  contbibutb  to  assessment  wobk. 

The  provision  of  Rev.  St  |  2324  (U.  S.  Comp.  St  1901,  p.  1426),  for  the 
extinguishment  of  the  Interest  of  a  co-owner  in  a  mining  claim  for  his 
failure  to  contribute  to  the  assessment  work  required  thereby,  Is  constitu- 
tional and  valid. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  f  58; 
Dec  Dig.  §  23.* 

Mining  partnerships,  see  note  to  O.  V.  B.  Mining  Co.  v.  First  Nat  Bank 
of  Hailey,  35  a  C.  A.  515.] 

2.  Mines  and  Minebals  (|  23*)— Default  in  Assessment  Wobk— Fobfeitube. 

A  forfeiture  will  be  enforced  in  a  court  of  equity,  when  such  relief  ac- 
cords more  with  the  principles  of  right  and  Justice  than  would  the  denial 
thereof;  and  this  rule  is  particularly  applicable  to  a  forfeiture  of  the 
interest  of  a  co-owner  in  a  mining  claim,  expressly  provided  for  by  Rev. 
St  I  2324  (U.  S.  Comp.  St  1901,  p.  1426),  for  his  failure  to  contribute  to 
tiie  work  of  development  required  thereby  as  a  matter  of  public  policy. 

[Ed.  Note. — For  other  cases,  see  ^ines  and  Minerals,  Dec.  Dig.  f  23.*] 

3.  Mines  and  Minebals  (f  23*)— Mining  Claimb— Fobfeitube  of  Interest 

FOB  Failube  to  Contbibute  to  Assessment  Wobk— Sufficiency  of  No- 
tice. 

The  beneficial  owners  of  part  interests  in  a  mining  claim  are  the  proper 
parties  to  give  the  notice  to  a  co-owner,  under  Rev.  St  f  2324  (U.  S.  Comp. 
St  1901,  p.  1426),  to  forfeit  his  interest  for  a  failure  to  contribute  to 
assessment  work,  although  they  have  conveyed  their  interests  in  trust. 

[Ed.  Note. — For  other  cases^  see  Mines  and  Minerals,  Dec.  Dig.  §  23.*] 

4.  Mines  and  Minebals  (|  34*)— Mining  Claims— Patents— Estoppel. 

It  is  a  common  and  approved  practice  to  obtain  patents  from  the  gov- 
ernment to  mining  claims  in  the  names  of  the  original  locators,  without 
regard  to  intervening  changes  in  right  or  ownership,  and  the  fact  that  a 
corporation  grantee  of  certain  owners  proceeded  upon  an  application 
made  by  prior  owners,  and  obtained  a  patent  running  to  them  or  their 
heirs  and  assigns,  does  not  estop  it  from  asserting  that  the  interest  of 
one  of  such  patentees  had  been  forfeited  under  the  statute  and  vested  in 
its  grantors  prior  to  the  patent 

[B>L  Note. — For  other  cases,  see  Mines  and  Minerals,  Dec  Dig.  f  34.* 
Conclusiveness  of  patents  for  mining  claims,  see  notes  to  Carson  City 
Golf  &  Mining  Co.  v.  North  Star  Mining  Co.,  28  C.  C.  A.  346 ;  Bunker  Hill 
&  Sullivan  Mining  &  Concentrating  Co.  v.  Empire  State-Idaho  Mining  & 
Developing  Co.,  48  C.  C.  A.  674.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Suit  in  equity  by  the  Ibex  Mining  Company  against  C.  L.  Van  Sice. 
Decree  for  complainant,  and  defendant  appeals.    Affirmed. 

Edwin  H.  Park,  for  appellant. 

Charles  J.  Hughes,  Jr.  (Charles  Cavender,  on  the  brief),  for  ap- 
pellee. 

Before  VAN  DEVANTER,  HOOK,  and  ADAMS,  Circuit  Judges. 
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HOOK,  Circuit  Judge.  C.  L.  Van  Sice  brought  an  action  in  eject- 
ment against  the  Ibex  Mining  Company  to  recover  an  interest  in  the 
San  Jose  lode  mining  claim  in  Lake  county,  Colo.  The  company, 
claiming  to  have  equitable  defenses,  filed  its  bill  in  equity  to  avail  itself 
of  them  and  to  enjoin  the  action  at  law.  This  appeal  was  taken  by 
Van  Sice  from  a  decree  sustaining  the  bill. 

The  mining  claim  once  belonged  to  John  W.  Gordon,  J.  B.  Bissell, 
and  John  P.  Van  Sice.  The  appellant  asserts  ownership  of  the  interest 
which  belonged  to  the  latter,  as  his  son  and  sole  heir.  In  1888  Gor- 
don and  Bissell  caused  to  be  published  in  a  newspaper  a  notice  to  their 
co-owner,  Van  Sice,  that  they  had  paid  for  the  work  on  the  mine  for 
the  preceding  year,  necessary  under  the  law  for  the  preservation  of 
the  claim,  and  demanding  contribution  from  him  on  the  penalty  of  the 
forfeiture  of  his  interest.  This  was  done  under  the  provisions  of  sec- 
tion 2324,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  1426).  Van  Sice  did  not 
contribute.  Thereafter  the  title  of  Gordon  and  Bissell  passed  by  con- 
veyances to  the  mining  company,  which  subsequently  secured  a  patent 
for  the  entire  claim  in  the  names  of  the  three  men  who  owned  it  in 
1880,  one  of  whom  was  appellant's  father.  Section  2324,  Rev.  St., 
provides  *among  other  things  that : 

"Upon  the  failure  of  any  one  of  several  co-owners  to  contribute  his  pro- 
portion of  the  expenditures  required  hereby,  the  co-owners  who  have  per- 
formed the  labor  or  made  the  improvements  may,  at  the  expiration  of  the 
year,  give  such  delinquent  co-owner  personal  notice  in  writing  or  notice  by 
publication  in  the  newspaper  published  nearest  the  claim,  for  at  least  once  a 
week  for  ninety  days,  and  if  at  the  expiration  of  ninety  days  after  such  notice 
in  writing  or  by  publication  such  delinquent  should  faU  or  refuse  to  con- 
tribute his  proportion  of  the  expenditure  required  by  this  section,  his  interest 
in  the  claim  shall  become  the  property  of  his  co-owners  who  have  made  the 
required  expenditures." 

Appellant  contends  that  the  proceeding  under  this  provision  of  the 
statute  did  not  extinguish  his  father's  interest  in  the  claim,  for  the 
reasons  that  the  provision  is  contrary  to  the  fifth  amendment  to  the 
Constitution,  in  that  it  does  not  afford  due  process  of  law ;  that,  if  the 
requirement  to  do  annual  labor  upon  unpatented  mining  claims  is  a  con- 
dition subsequent,  such  condition  cannot  be  reserved  by  the  government 
to  be  enforced  by  a  third  person;  that  it  does  not  provide  any  evidence 
of  title  or  transfer  thereof,  nor  any  method  of  recording  or  proving  it ; 
that  it  is  a  delegation  of  judicial  power;  that  the  title  to  an  unpatented 
mining  claim  is  a  vested  interest,  which  is  not  destroyed  by  the  mere 
failure  to  do  the  work ;  and,  finally,  that  the  statute  is  an  invasion  of 
the  rights  of  the  state  to  regulate  the  tenure  of  private  property  within 
its  borders.  These  contentions  are  so  clearly  wanting  in  merit  that  a 
detailed  consideration  of  them  is  unnecessary.  The  mineral  lands  were 
the  property  of  the  government,  and  for  the  disposal  of  them  it  was 
competent  for  Congress  to  prescribe  such  conditions  as  in  its  judgment 
were  required  by  a  wise  public  policy.  The  section  of  the  statute  pro- 
viding for  the  extinguishment  of  the  interest  of  a  co-owner  for  his  fail- 
ure to  contribute  to  the  work  of  exploration  and  development  is  part  of 
the  very  law  upon  which  he  is  compelled  to  rely  for  the  source  of  his 
title — for  the  existence  of  any  right  whatever.  He  cannot  well  claim  a 
vested  interest,  freed  from  the  statutory  conditions  which  qualify  it- 
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The  right  and  its  limitations  ^o  together.  There  can  be  no  real  ques- 
tion about  the  effect  of  a  notice  rightly  published  under  section  2324. 
Elder  v.  Horseshoe  Mining  &  Milling  Co.,  194  U.  S.  248,  24  Sup.  Ct. 
€43,  48  L.  Ed.  960. 

It  is  also  contended  that  a  court  of  equity  will  not  aid  in  enforcing 
a  forfeiture ;  but  that  is  not  invariably  true.  The  rule  is  that  a  for- 
feiture will  be  enforced  in  a  court  of  equity,  when  such  relief  accords 
more  with  the  principles  of  right  and  justice  than  would  the  denial 
thereof.  Brewster  v.  Lanyon  Zinc  Company,  140  Fed.  801,  72  C.  C. 
A.  213 ;  Lindeke  v.  Associations  Realty  Co.,  146  Fed.  630,  77  C.  C.  A. 
56.  There  is  the  more  reason  for  it  in  a  case  like  the  present,  where 
the  duty  imposed  by  the  statute  upon  a  co-owner  is  not  alone  to  his 
associates,  but  is  also  because  of  considerations  of  the  common  welfare. 
It  is  of  public  importance  that  the  mineral  resources  of  the  country 
be  explored  and  developed,  and  not  left  in  indolent  or  indifferent  hands. 
The  policy  exhibited  in  the  statute  would  be  ill  subserved  if,  in  the  an- 
nual performance  of  labor  and  making  of  improvements,  a  co-owner 
of  an  unpatented  claim  might  safely  refuse  or  neglect  to  co-operate 
or  contribute. 

Again,  it  is  argued  that  Bissell  and  Gordon,  who  signed  the  notice 
of  forfeiture,  were  not  co-owners  within  the  meaning  of  the  statute. 
We  think  they  were.  True,  their  interests  had  been  conveyed  to  a 
trustee  upon  an  adjustment  of  conflicting  neighboring  claims;  but 
theirs  was  the  beneficial  ownership,  and  it  was  their  duty  and  right  to 
protect  the  title. 

The  mining  company  alleged  in  its  bill  that  it  had  been  in  the  open, 
continuous,  exclusive,  and  adverse  possession  of  the  claim  for  more 
than  seven  years  prior  to  the  action  in  ejectment,  and  in  reliance  upon 
full  ownership,  and  with  the  knowledge  and  consent  of  John  P.  Van 
Sice,  it  had  paid  the  taxes  and  had  expended  large  sums  of  money  up- 
on the  property  and  in  perfecting  the  title ;  also  that  neither  John  P. 
Van  Sice  nor  the  appellant  made  any  such  expenditures,  nor  objected 
to  the  mining  company  doing  so.  Upon  this  an  estoppel  was  asserted. 
Appellant  now  says  laches  cannot  be  a  ground  for  enjoining,  in  equity, 
an  action  at  law,  and  cites  Wehrman  v.  Conklin,  155  U.  S.  314, 15  Sup. 
Ct.  129,  39  L.  Ed.  167.  But  it  was  said  in  that  case  that  laches  would 
be  considered  in  equity  as  one  of  the  elements  of  an  estoppel  not  avail- 
able at  law.  In  the  case  at  bar,  however,  the  decree  may  rest  upon  the 
extinguishment  of  the  Van  Sice  interest  by  the  proceeding  under  the 
act  of  Congress,  irrespective  of  laches  or  estoppel.  It  should  be  said 
in  this  connection  that  the  mining  company  interposed  that  proceed- 
ing as  a  defense  in  the  ejectment  action;  but  at  the  instance  of  the 
plaintiff,  appellant  here,  the  court  ruled  it  constituted  no  defense  in  law. 
This  was  evidently  upon  the  ground  that,  the  mining  company  having 
afterwards  procured  a  patent  in  the  names  of  John  P.  Van  Sice  and 
his  associates,  the  defense  was  cognizable  only  in  a  court  of  equity. 

It  is  further  claimed  by  the  appellant  that,  even  if  his  father's  inter- 
est had  been  forfeited  to  Gordon  and  Bissell,  the  share  Bissell  took 
never  passed  to  the  mining  company.  But  we  think  it  clear  that  Bis- 
sell intended  all  his  interest  should  be  conveyed,  including  that  former- 
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ly  owned  by  John  P.  Van  Sice,  and  his  grantee  evidently  acted  upon 
the  same  supposition.  So  far  as  appears,  Bissell  has  never  denied  it, 
and  he  would  be  in  no  position  to  do  so  now.  The  appellant  is  certainly 
no  better  qualified  to  raise  the  question.  Another  claim,  somewhsut 
similar  in  character,  relating  to  the  interest  of  one  Stone,  who  was 
a  former  owner,  is  not  sustained  by  the  record. 

There  remains  but  one  other  matter  that  requires  attention.  In 
1880  John  B.  Stone,  Henry  M.  Jones,  and  John  P.  Van  Sice,  who  were 
the  owners  of  the  claim  at  that  time,  made  application  to  the  land 
office  at  Leadville,  Colo.,  for  a  patent,  but  did  not  press  it  to  a  hearing. 
After  the  forfeiture  of  the  Van  Sice  interest  in  1888  to  Gordon  and 
Bissell,  his  then  co-owners,  and  after  the  conveyances  to  the  mining 
company  in  1893  and  1894,  the  latter  entered  the  claim  for  patent  in 
the  names  of  the  original  applicants,  and  received  a  patent  running  to 
them,  their  heirs  and  assigpis.  Upon  this  it  is  claimed  the  mining  com- 
pany is  estopped  from  asserting  the  forfeiture  proceedings  and  from 
disputing  the  continued  existence  of  the  Van  Sice  interest.  It  is  com- 
mon practice  to  obtain  patents  from  the  government  in  the  names  of 
the  original  locators  or  entrymen,  without  regard  to  intervening 
changes  in  right  or  ownership.  The  patents  generally  run  to  the 
grantees  named  and  their  legal  representatives,  or,  as  in  the  case  here, 
"their  heirs  and  assigns,"  and  the  question  to  whose  benefit  the  title 
should  inure  is  left  open  in  the  courts.  Hogan  v.  Page,  2  Wall.  605, 
17  L.  Ed.  85i.  The  practice  was  in  view  of  the  difficulty  and  the  bur- 
den that  would  be  imposed  on  the  land  office  of  inquiring  into  and 
determining  derivative  titles.  The  claim  of  the  mining  company  to 
the  Van  Sice  interest  under  the  forfeiture  proceedings  was  not  in  issue 
before  the  land  office,  and  was  not  one  of  the  things  necessary  to  be 
determined  before  the  granting  of  a  patent.  Turner  v.  Sawyer,  150 
U.  S.  578,  587,  14  Sup.  Ct.  193,  37  L.  Ed.  1189.  That  Van  Sice  was 
at  the  time  of  the  original  application  entitled  to  be  a  grantee  in  the 
patent  was  conceded.  Whether  he  afterwards  parted  with  his  interest, 
voluntarily  or  involuntarily,  was  not  inquired  into  when  the  patent  was 
issued,  and  it  was  unnecessary  to  make  such  inquiry.  The  claim  of 
the  mining  company  to  his  interest  was  a  derivative  one,  like  that  of 
an  heir,  or  a  grantee  in  a  deed  voluntarily  executed,  or  in  a  deed  made 
by  a  sheriff  on  execution  sale.  Landes  v.  Brant,  10  How.  348,  13  L. 
Ed.  449 ;  Carpenter  v.  Rannels,  19  Wall.  138,  22  L.  Ed.  77 ;  De  La 
Vergne  Machine  Co.  v.  Featherstone,  147  U.  S.  209,  223,  13  Sup.  Ct. 
283,  37  L.  lid.  138.  Indeed,  so  far  as  concerns  the  question  here,  the 
title  accruing  to  a  co-owner  by  a  rightful  notice,  under  section  2324. 
Rev.  St.,  is  much  like  that  conveyed  by  a  sheriff's  deed  after  judgment 
and  execution  sale.  Each  results  from  a  default  in  ol'igation,  followed 
by  proceedings  authorized  by  law.  The  case  before  us  is  distinguish- 
able from  King  v.  McAndrews,  111  Fed.  860,  50  C.  C.  A.  29,  and  the 
others  cited  by  appellant. 

The  decree  is  affirmed. 
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(173  Fed.  840.) 

THOMPSON  CO.  y.  PBNNEBAKER. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  8,  10O9,) 

No.  1,700. 

1.  Watebs  and  Water  Coubseb  (5  153*)— Requisites  of  Contbaot-Option— 

Dbscbiftion  of  Pbopebtt. 

A  contract  giving  an  option  for  the  purchase  of  certain  lands  and  wa- 
ter rights  sufficiently  described  the  same  for  identification,  where  It 
gave  the  section  on  which  they  were  located,  recited  that  the  water  rights 
had  been  appropriated  by  the  seller  under  the  law  of  Washington  and  re- 
corded as  required  by  such  law  in  the  county  records,  and  further  de- 
scribed the  lands  as  sufficient  lands  "in  and  about  said  water  rights"  for 
the  construction  of  a  power  house,  etc 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec  Dig. 
f  153.*J 

2.  Watebs  and   Wateb  Coubses  ($   10*) — ^Appbopbiation   of  Wateb  fbom 

Stbeam— **Beneficial  Use." 

I'he  development  and  maintenance  of  an  electric  power  plant  to  be  op- 
erated by  water  power  is  a  "beneficial  use"  of  the  water,  within  the 
meaning  of  Ballinger's  Ann.  Codes  &  St  Wash,  f  4099  (Piercers  Code,  § 
5139),  and  water  previously  appropriated  from  a  stream  under  the  stat- 
ute may  lawfully  be  applied  to  such  purpose. 

[Bd.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
I  10.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  749.] 
8w  Wateb^  and  Wateb  Coubses  (§  31*) — Tbansfeb  of  Option  to  Pubohase— 

CONSTBUCTION. 

PlaintiflT  assigned  to  defendant  a  contract  giving  an  option  to  purchase 
certain  water  rights  and  land  connected  therewith,  under  an  agreement 
that,  if  defendant  should  "dispose  of  or  use  the  said  option  to  its  benefit, 
directly  or  indirectly,"  it  should  pay  plalntiflT  therefor  the  sum  of  $10,- 
000.  Defendant  organized  another  corporation,  of  which  It  owned  all 
the  stock,  to  which  it  assigned  the  option,  and  which  took  steps  to  ac- 
quire the  property  and  went  Into  possession.  Held,  that  such  action  was 
a  beneficial  use  of  the  option,  which  entitled  plaintiff  to  recover  the  stip- 
ulated price  therefor. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Dec  Dig. 
f  31.*] 

4.  Watebs  and  Wateb  Coubses  (|  31*)— Sai*  of  Option  to  But  Pbopbbty— 
Action  to  Recoveb  Pbice. 

Water  rights  acquired  by  appropriafion  of 'public  waters  and  posses- 
sory rights  in  public  lands  are  valuable  rights,  capable  of  being  trans- 
ferred, and  may  be  a  lawful  subject  of  contracts  of  sale,  and  a  defendant 
which  purchased  an  option  to  buy  such  rights,  which  It  exercised  by  pay- 
ing In  part  therefor  and  going  into  possession  and  expending  money  In 
developing  the  property,  cannot  defend  against  an  action  to  recover  the 
stipulated  price  for  the  option  on  the  ground  that  the  vendor  did  not  have 
the  legal  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Dec  Dig. 
I  31.*J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  Edwin  P.  Pennebaker  against  the  Thompson  Company. 

Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

The  defendant  In  error,  as  plaintiff  In  the  court  below,  brought  an  action 
at  law  against  the  plaintiff  In  error,  defendant  below,  to  recover  the  sum  of 
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$10,000  upon  an  alleged  breach  of  contract  It  wa8  alleged  in  the  complaint 
that  on  April  24,  1005^  plaintiff  was  the  owner  of  a  certain  option  and  right 
to  purchase  certain  lands  and  water  Hfirhts  in  the  state  of  Washington  from 
one  John  L.  McMurray,  who  was  then  the  owner  of  said  lands  and  wattf 
rights.  In  the  agreement  between  the  plaintiff  and  McMurray,  dated  Decem- 
ber 12,  1904,  the  water  rights  were  described  as  two  water  rights  of  1,500 
cubic  feet  each  per  second  of  time,  appropriated  by  McMurray  under  the  laws 
of  the  state  of  Washington  in  such  case  provided.  One  of  these  water  ri ^ts 
was  further  described  as  located  in  section  4,  township  15  N.,  of  range  4  R 
of  the  Willamette  meridian,  and  recorded  in  the  public  records  of  water 
claims  of  Pierce  and  Thurston  counties.  The  other  water  right  was  described 
as  located  in  section  32,  township  16  N.,  of  range  4  El  of  the  Willamette  merid- 
ian, and  was  also  recorded  in  the  public  records  of  water  rights  of  Pierce 
and  Thurston  counties.  Among  other  conditions  of  this  agreement  was  a  pro- 
vision that  upon  demand  by  the  plaintiff,  and  upon  payment  to  McMurray 
within  six  months  of  the  sum  of  $75,000,  or  at  any  time  within  three  months 
upon  the  payment  of  $00,000,  or  upon  the  payment  of  $10,000  within  three 
months,  then  the  term  for  the  purchase  price  should  be  extended  to  six 
months,  and  the  purchase  price  of  said  lands  should  be  $60,000.  It  was  fur- 
ther provided  that  in  case  said  option,  or  either  of  them,  should  l>e  consum- 
mated, McMurray  would  execute  and  deliver  to  plaintiff  a  relinquishment  to 
the  government  of  the  United  States  of  sufficient  lands  In  and  about  said 
water  rights  for  the  construction  of  a  power  house  and  a  right  of  way  for  a 
flume  and  transmission  line  purposes  and  for  the  development  and  mainte^ 
nance  of  an  electric  power  plant 

It  was  further  alleged  in  the  complaint  that  upon  said  April  24,  1905,  the 
plaintiff  entered  into  an  agreement  in  writing  with  the  defendant  whereby 
plaintiff  for  a  valuable  consideration  sold,  assigned,  and  transferred  to  the 
defendant  all  his  right  title,  and  Interest  In  and  to  the  said  contract  and  op- 
tion which  plaintiff  had  with  McMurray.  In  this  agreement  the  plaintiff  sold, 
assigned,  transferred,  and  conveyed  unto  the  defendant  all  his  right  title,  and 
interest  In  and  to  the  a>n*eement  and  option  with  McMurray ;  and  for  and  in 
consideration  of  this  assignment  the  defendant  agreed,  for  itself,  its  succes- 
sors and  assigns,  that  in  case  defendant  by  itself,  its  agents,  attorneys,  or 
servants,  should  make  or  cause  to  be  made  any  sale  whatsoever  under  said 
contract  or  should  Itself,  or  by  its  agents,  attorneys,  or  servants,  purchase 
said  property  under  and  by  virtue  of  said  contract  or  otherwise,  or  in  case 
said  defendant.  Its  successors  or  assigns,  by  Itself,  Its  agents,  attornejrs,  or 
servants,  should  assign  or  cause  said  contract  to  be  assigned,  the  defendant 
would  pay  plaintiff  the  sum  of  $10,000.  It  was  further  provided  In  the  agree- 
ment that  It  was  the  Intention  of  the  parties  thereto  that  in  case  the  defend- 
ant should  in  any  manner  exercise  any  of  the  provisions  of  the  option,  or  in 
any  manner  dispose  of  or  use  the  said  option  to  its  benefit  directly  or  Indi- 
rectly, In  such  event  there  should  Immediately  become  due  and  owing  from 
the  defendant  to  the  plaintiff  the  sum  of  $10,000. 

It  was  alleged  in  the  complaint  that  the  defendant  had  used  said  option 
for  its  benefit  and  had  paid  to  McMurray,  the  grantor  of  said  option,  the 
sum  of  $2,000  as  part  of  the  purchase  price  for  the  lands  and  water  rights 
therein  described,  and  by  virtue  of  said  option  had  procured  from  said  Mc- 
Murray a  certain  agreement  concerning  the  said  lands  and  water  rights.  It 
was  further  alleged  that  defendant  had  sold,  assigned,  and  transferred  said 
contract  of  option  and  used  the  same  to  Its  benefit  It  was  alleged  that  this 
assignment  by  the  defendant  was  made  to  the  Cascade  Public  Service  Cor- 
I>oratlon,  a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Washington.  It  was  alleged  that  the  defendant  had  never 
paid  the  sum  of  $10,000  provided  in  said  agreement  between  plaintiff  and  de- 
fendant wherefore  plaintiff  demanded  Judgment  for  the  said  amount  of  $10,- 
000.  Copies  of  the  agreement  between  McMurray  and  the  plaintiff,  and  be- 
tween the  plaintiff  and  the  defendant,  and  between  the  defendant  and  Mc- 
Murray, were  attached  to  the  complaint  and  made  parts  thereof. 

In  its  answer  defendant  denied  that  It  ever  used  the  options  or  contracts 
mentioned  In  the  complaint  or  assigned  the  same,  or  any  part  thereof,  except 
as  in  the  answer  admitted.    The  admissions  were  the  entering  into  the  mutual 
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asreements  between  the  plaintiff  and  defendant,  and  between  the  defendant 
and  McMurray,  as  set  forth  in  the  complaint.  It  was  alleged  that  at  the  time 
the  defendant  entered  into  its  agreement  with  McMurray  the  plaintiff  was,  and 
for  a  long  time  thereafter  continued  to  be,  an  employ^  of  the  defendant,  as 
its  engineer  in  charge  of  the  properties  and  works  proposed  by  the  defendant 
to  be  erected  in  or  about  the  water  ri^ts  and  land  therein  mentioned,  and 
had  been  and  was  .well  aware  and  had  full  knowledge  of  and  consented  to 
the  substitution  of  said  last-mentioned  agreement  in  place  of  the  terms  of 
said  option  from  McMurray  to  plaintiff.  It  was  alleged  that  by  mutual  agree- 
ment between  the  said  McMurray  and  defendant,  and  in  pursuance  of  the 
terms  and  conditions  of  the  said  written  agreement  between  them,  the  de- 
fendant went  into  Joint  possession  with  said  McMurray  of  said  lands,  and 
thereafter  diligently  prosecuted  the  work  of  developing  the  said  water  rights 
and  lands  for  the  purpose  of  erecting  and  operating  an  electric  generating 
plant,  and  ever  since  had  continued  so  to  do,  until  the  defendant  had  exi)ended 
upwards  of  $20,000  for  said  properties ;  that  for  the  purpose  of  acquiring,  by 
condemnation  or  otherwise,  the  lands  and  properties  necessary  for  the  pur- 
poses aforesaid,  and  of  constructing  and  operating  thereon  an  electric  gen- 
erating plant,  the  defendant  had  caused  to  be  organized  and  incorporated,  un- 
der and  by  virtue  of  the  laws  of  the  state  of  Washington  a  corporation,  the 
Cascade  Public  Service  Corporation;  that  ever  since  its  incorporation  the 
defendant  had  been  by  itself  and  through  its  agents  and  employ^  sole  owner 
of  the  entire  capital  stock  of  the  said  Cascade  Public  Service  Corporation; 
that  the  defendant  was  authorized  by  its  charter  and  the  laws  of  the  state 
of  Washington  to  own  and  hold  stock  in  other  corporations,  and,  having  so 
organized  and  Incorporated  the  said  Cascade  Public  Service  Corporation  for 
the  purpose  of  further  continuing  the  prosecution  of  its  design  to  construct 
and  operate  an  electric  generating  plant  on  the  land  mentioned,  the  defendant 
formally  assigned  its  agreement  with  McMurray  to  said  Cascade  Public  Serv- 
ice Corporation,  and  thereupon  continued  the  development  work  begun  by  the 
defendant  on  said  water  power  and  plant;  that  the  defendant  and  the  Cas- 
cade Public  Service  Corporation  had  fully  carried  out  and  performed  all  the 
terms  and  conditions  under  its  agreement  with  McMurray,  and  had  paid 
McMurray  sums  of  money  aggregating  in  all  $2,000 ;  and  that  McMurray  had 
attempted  to,  in  bad  faith,  violate  all  terms  and  conditions  thereof,  and  was 
then  attempting  to  avoid  and  annul  and  cause  the  same  to  be  broken,  to  the 
loss  and  damage  of  the  defendant 

The  answer  then  proceeds  to  state  certain  transactions  wherein  McMurray 
is  charged  with  having  conspired  with  one  Warren  to  fraudulently  abandon 
his  claim  to  said  lands  as  a  homestead  and  fraudulently  relinquish  the  same 
to  the  United  States,  .for  the  purpose  of  violating  his  agreement  with  the  de- 
fendant; that  for  the'  purpose  of  further  protecting  their  rights  in  said  lands 
the  defendant  and  the  Cascade  Public  Service  Corporation  had  been  com- 
pelled to  pay  and  did  pay  to  McMurray  and  Warren  the  sum  of  $800  for  the 
purpose  of  obtaining  from  said  persons  a  reconveyance  of  a  portion  of  said 
lands;  that  the  Cascade  Public  Service  Corporation  notified  McMurray  that 
it  was  ready  and  willing  to  pay  all  money  due  under  the  agreement  between 
defendant  and  McMurray,  and  thereupon  demanded  tlUe  to  said  property, 
whereupon  the  said  McMurray  agreed  thereto,  and  agreed  to  furnish  said 
Cascade  Public  Service  Corporation  with  the  necessary  abstract  of  title  to 
said  lands,  showing  good  title  in  him,  the  said  McMurray;  that  McMurray 
had  continuously  refused  to  furnish  said  Cascade  Public  Service  Corporation 
with  the  abstract  of  title,  or  to  convey  said  lands  in  accordance  with  the 
terms  of  his  said  contract;  but  in  violation  of  his  agreement  between  the 
plaintiff  and  defendant,  and  for  the  purpose  of  fraudulently  depriving  said 
Cascade  Public  Service  Corporation  of  its  right  therein,  and  further  conspir- 
ing with  said  Warren  to  defeat  and  prevent  any  conveyance,  bad  caused  to 
be  Incorporated  under  the  laws  of  the  state  of  Washington  a  corporation  un- 
der the  name  of  the  Aztec  Power  Company,  and  caused  all  the  properties  de- 
scribed In  the  agreement  l>etween  defendant  and  McMurray  to  be  conveyed  to 
it  The  answer  further  alleged  that  it  believes  that  the  Aztec  Power  Com- 
pany paid  no  consideration  for  said  properties,  had  no  assets  except  said 
properties,  had  no  stockholders  except  said  Warren  and  McMurray,  and  that 
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said  corporation  was  organized  and  Incorporated  by  said  McMurray  and  War- 
ren for  the  sole  purpose  of  making  said  transfer  of  lands,  for  the  purpose 
of  hindering,  delaying,  and  defrauding  said  Cascade  Public  Service  Corpora- 
tion. 

The  answer  alleged  certain  proceedings  in  court  by  a  corporation  named 
the  Nisqually  Power  Company  against  McMurray  and  others  for  the  con- 
demnation of  said  lands;  that  neither  the  defendant  n'or  the  Cascade  Public 
Service  Corporation  were  made  parties  thereto;  and  it  Is  alleged  that  Mc- 
Murray and  Warren  and  the  Aztec  Power  Company  had  agreed  with  the  said 
Nisqually  Power  Company  on  the  terms  of  sale,  and  had  sold  and  conveyed, 
or  had  agreed  to  sell  and  convey,  the  same  to  the  said  Nisqually  Power  Com- 
pany; that  the  said  McMurray  and  Warren  had  caused  the  said  Aztec  Power 
Oompanj'  to  commence  an  action  in  the  superior  court  of  the  state  of  Wash- 
ington against  the  defendant  and  the  Cascade  Public  Service  Corporation  to 
eject  them  therefrom ;  and  for  the  reasons  stated  there  was  and  had  heen  a 
total  failure  of  any  and  all  consideration  for  the  promises  and  agreement  on 
the  part  of  the  defendant  to  pay  plaintiff  any  sum  whatever,  and  that  the 
action  was  premature  and  should  abate. 

The  plaintiff  In  his  reply  denied  that  he  was  ever  the  engineer  of  the  de- 
fendant, in  charge  of  any  properties  or  any  works  proposed  by  defendant  to 
be  erected  in  or  about  the  water  rights,  or  any  water  rights,  or  the  lands,  or 
any  lands,  named  in  the  agreement  between  defendant  and  McMurray.  fie 
admitted  that  he  was  well  aware,  had  full  knowledge  of,  and  consented  to 
the  substitution  of  the  agreement  between  the  defendant  and  McMurray  for 
the  option  to  himself  from  McMurray;  and  he  alleged  that  he  agreed  to  such 
substitution  for  the  sum  of  $10,000,  the  sum  sued  for  in  the  complaint,  no 
part  of  which  had  even  been  paid;  admitted  that  the  defendant,  in  pursu- 
ance of  the  terms  and  conditions  of  the  agreement  between  McMurray  and 
the  defendant,  went  Into  possession  of  all  the  lands  described  in  said  agree- 
ment, and  that  the  defendant  prosecuted  the  work  of  developing  the  water 
rights  on  said  lands;  admitted  that  the  defendant  had  expended  $20,000  for 
said  property;  admitted  that  the  defendant  and  the  Cascade  Public  Service 
Corporation  had  fully  carried  out  and  performed  all  the  terms  and  conditions 
to  be  by  them  performed  under  the  agreement  between  the  defendant  and 
McMurray,  and  had  paid  McMurray  the  sum  of  $2,000;  admitted  that  the 
Cascade  Public  Service  Corporation  had  duly  notified  McMurray  that  it  was 
ready  and  willing  to  pay  all  money  due  under  the  agreement  between  the 
defendant  and  Mc^Iurray. 

Upon  these  pleadings  the  case  was  brought  to  trial  before  a  court  and  a 
'  jury,  and  upon  evidence  being  introduced  on  the  part  of  the  plaintiff.  Including 
the  allegations  of  defendant's  aflSrmatlve  defense  as  set  forth  in  its  answer, 
the  plaintiff  rested;  and  defendant  thereupon  moved  for  a  nonsuit,  and  the 
plaintiff  movetl  the  court  to  direct  the  jury  to  render  a  verdict  for  the  plain- 
tiff on  the  ground,  first,  that  the  defendant  had  made  the  assignment  con- 
templated under  the  option ;  second,  that  defendant  had  used  the  option  for 
its  benefit ;  and,  third,  that  the  defendant  had  purchased  the  land.  The  jnry 
was  thereupon  discharged,  and  the  court  entered  a  judgment  In  favor  of  the 
plaintiff  for  the  sum  of  $10,000. 

George  M.  Sinclair  and  Ellis,  Fletcher  &  Evans,  for  plaintiff  in  er- 
ror. . 

George  P.  Fishburne  and  Maury  &  Templeman,  for  defendant  in 
error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
defendant  contends  that  the  option  contained  in  the  original  agree- 
ment between  McMurray  and  the  plaintiff,  and  assigned  by  the  plain- 
tiff to  the  defendant,  was  void,  for  the  reason  that  the  description  of 
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the  property  intended  to  be  conveyed  is  too  uncertain  to  be  ascertained, 
and  the  option  furnishes  no  means  or  method  for  its  ascertainment. 
The  water  rights  were  described  by  the  location  in  certain  sections  of 
the  public  land,  and  were  recorded  in  the  public  records  of  water  rights 
in  the  counties  where  located,  and  the  lands  to  be  relinquished  to  the 
government  of  the  United  States  were  described  as : 

"Sufficient  lands  in  and  about  said  water  rights  for  the  construction  of  a 
power  house  and  right  of  way  for  flume  and  transmission  line  purposes  and 
for  the  development  and  maintenance  of  an  electric  power  plant." 

The  objection  to  this  identification  is  that  it  is  alleged  in  defendant's 
answer  that  McMurray's  possession  of  land  was  that  of  a  homestead, 
and  that  at  the  time  the  agreement  between  plaintiff  and  defendant 
was  executed,  on  April  25,  1905,  the  land  was  unsurveyed  public  land 
of  the  United  States;  but  it  also  appears  from  defendant's  answer 
that,  in  pursuance  of  the  terms  of  the  agreement  between  it  and  Mc- 
Murray,  entered  into  on  June  15,  1905,  defendant  "went  into  joint 
possession  with  said  McMurray  of  said  lands,  and  thereafter  diligently 
prosecuted  the  work  of  developing  the  said  water  rights  and  lands  for 
the  purpose  of  erecting  and  operating  an  electric  generating  plant,  and 
ever  since  has  continued  so  to  do  until,"  at  the  time  defendant  filed 
its  answer  on  February  25,  1908,  "defendant  had  expended  upwards 
of  $20,000  for  said  properties." 

Aside  from  any  question  as  to  the  right  of  the  defendant,  in  face  of 
such  an  allegation,  to  deny  that  there  was  a  sufficient  description  of  the 
property,  we  think  the  description  in  the  agreement  was  sufficient  for 
all  practical  and  legal  purposes  to  identify  the  lands  and  water  rights 
conveyed.  The  laws  of  the  state  of  Washington  provide  for  the  ap- 
propriation of  water  flowing  in  any  river,  stream,  or  ravine,  and  re- 
quire that  notice  of  such  appropriation  in  writing  must  be  posted  in  a 
conspicuous  place  at  the  point  of  intended  storage  or  diversion,  and 
that  a  copy  of  such  notice  must,  within  10  days  after  it  is  posted,  be 
filed  for  record  in  the  office  of  the  auditor  of  the  county  in  which  it 
is  posted.  See  sections  4091  and  4092,  Ballinger's  Ann.  Codes  &  St. 
Wash.  (Pierce's  Code,  §§  5131,  5132).  It  was  recited  in  the  agree- 
ment between  plaintiff  and  McMurray  that  the  water  was  appropriated 
by  McMurray  under  the  laws  of  the  state  of  Washington,  and  this  is 
not  denied  by  the  defendant.  It  will  be  presumed,  therefore,  that  a 
notice  identifying  the  appropriation  was  posted  and  recorded,  and, 
being  referred  to  in  the  agreement,  such  nptice  was  sufficient  identi- 
fication of  the  water  rights,  and  the  description  in  the  agreement  of 
the  land  "in  and  about  said  water  rights"  was  a  sufficient  identification 
of  the  land. 

The  next  objection  is  that  the  option  contained  in  the  agreement  be- 
tween plaintiff  and  McMurray  is  void  for  the  reason  that  the  statute 
of  the  state  of  Washington  authorizes  the  appropriation  of  water  flow- 
ing in  any  river,  stream,  or  ravine  for  irrigation,  mining,  or  manufac- 
turing purposes,  but  not  for  the  "development  and  maintenance  of  an 
electric  power  plant,"  mentioned  in  the  agreement.  As  far  as  appears 
trom  the  record,  the  original  appropriation  by  McMurray  was  for  a 
purpose  strictly  provided  by  statute.     After  such  appropriation  had 
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been  made,  the  water  could  be  applied  to  any  beneficial  use.  Sec- 
tion 4099,  Ballinger's  Ann.  Codes  &  St.  (Pierce's  Code,  §  5139).  The 
development  and  maintenance  of  an  electric  power  plant  is  clearly  a 
beneficial  use.  The  option  is,  therefore,  not  open  to  the  objection  that 
the  appropriation  is  not  within  the  statute. 

It  is  contended  on  the  part  of  the  defendant  that  the  assignment  of 
the  McMurray  contract  made  by  it  to  the  Cascade  Public  Service  Cor- 
poration was  not  such  an  assignment  as  entitled  plaintiff  to  recover,  for 
the  reason  that  k  was  not  an  assignment  whereby  defendant  sold  or 
otherwise  disposed  of  the  option.  The  explanation  is  made  that,  de- 
fendant not  being  strictly  a  public  service  corporation,  it  was  not  au- 
thorized under  the  laws  of  the  state  of  Washington  to  exercise  the  pow- 
er of  eminent  domain.  It  therefore  organized  the  Cascade  Public  Serv- 
ice Corporation,  and  retained  the  ownership  of  its  stock  and  the  con- 
trol of  the  corporation,  as  it  might  do  under  the  law  of  the  state, 
in  order  that  it  might  carry  out  its  purpose  with  respect  to  the  proper- 
ty. But  this  was  the  exercise  of  a  right  under  the  agreement,  and  the 
beneficial  use  of  the  option  on  the  part  of  the  defendant,  and  it  was 
under  this  provision  of  the  agreement  that  plaintiff  charges  in  his 
complaint  that  it  became  entitled  to  recover  in  this  action. 

It  is  next  objected  that  McMurray  had  no  title  to  the  lands  and  wa- 
ter rights  described  in  the  agreement,  and  there  was,  therefore,  no  con- 
sideration for  the  promise  of  the  defendant  to  pay  for  the  assignment 
of  the  option  held  by  plaintiff.  Plaintiff  had  an  option  on  McMurray's 
appropriation  and  possession  under  the  statute.  This  was  a  valuable 
right,  capable  of  being  assigned  and  transferred.  Possessory  rights 
on  the  public  domain  have  always  been  recognized  as  transferable,  and 
water  rights  can  be  transferred  like  other  property.  Weil  on  Water 
Rights,  §  221.  The  option  on  the  property  held  by  the  plaintiff  was 
the  right  to  purchase  the  right  of  possession  to  these  water  rights  held 
by  McMurray  and  the  further  right  of  possession  of  sufficient  lands 
in  and  about  said  water  rights  for  the  construction  of  a  power  house, 
etc.  These  rights  were  assigned  and  transferred  to  defendant  by 
plaintiff,  and  thereupon  defendant  purchased  McMurray's  right  of  pos- 
session and  paid  him  $2,000  therefor,  and  at  the  same  time  entered  up- 
on its  joint  possession  with  McMurray  and  expended  upwards  of  $20,- 
000  for  the  property.  Defendant  thereupon  became  obligated  imdcr 
the  agreement  to  pay  to  plaintiff  the  sum  of  $10,000  for  the  option. 
It  may  be  that  the  defendant  did  not  acquire  a  complete  and  perfect 
title  to  the  property  from  McMurray;  but  that  was  defendant's  af- 
fair. He  acquired  from  plaintiff  all  the  latter  agreed  to  conve}\ 
Plaintiff  conveyed  his  right  to  purchase  McMurray's  rights,  whatever 
they  might  be;  and,  defendant  having  purchased  under  the  agree- 
ment, it  cannot  now  defend  on  the  ground  that  there  was  a  failure  of 
consideration. 

The  judgment  of  the  Circuit  Court  is  aflirmed. 


CENTRAL  COAL  dt  COKE  CO.  Y.  WILLIAMS.  507 

a73  Fed.  337.) 

CENTRAL  COAL  &  COKE  CO  y.  WILLIAJiS. 

(Olrcnlt  Court  of  Appeals,  Eighth  arcuit    October  15,  1909.) 

No.  2,992. 

1.  Master  and  Servant  (§  217*) — Master's  Liability  for  Injury  to  Serv- 

ant—Assumption OP  Risk  from  Unsafe  Place. 

A  servant  has  the  right  to  assume  that  the  master  has  performed  his 
duty  to  provide  and  maintain  a  reasonably  safe  place  in  which  to  work, 
and  is  not  required  to  exercise  care  to  ascertain  such  fact,  but  assumes 
the  risk  from  an  unsafe  place  only  where  he  knows  it  to  be  unsafe,  or  its 
dangerous  condition  is  obvious. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
574-600 ;  Dec.  Dig.  f  217.*] 

2,  Evidence  (§  474*) — Opinion  Evidence. 

In  an  action  by  an  employ^  against  a  mining  company  to  recover  for 
a  personal  injury  caused  by  the  falling  of  a  rock  from  the  roof  of  an 
entry,  where  there  were  issues  as  to  whether  the  roof  was  unsafe,  and, 
if  so,  whether  defendant  should  have  known  it  in  the  exercise  of  rea- 
sonable care,  it  was  not  error  to  admit  in  evidence  the  opinions  of  prac^ 
tical  miners  familiar  with  the  place,  to  aid  the  Jury  on  such  issues,, 
which  were  presumably  unfamiliar  to  the  ordinary  Juror. 

[Ed.  Note. — ^For  other  cases^  see  Evidence,  Cent  Dig.  |{  2200,  2204, 
2214;    Dec.  Dig.  §  474.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

Action  bv  John  Williams  against  the  Central  Coal  &  Coke  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Williams  sued  the  coal  company  for  damages  resulting  from  personal  injuries 
sustained  by  him  while  mining  coal  in  a  mine  operated  by  the  company.  The 
complaint  was  that  defendant  failed  to  observe  proper  care  to  keep  a  roof  of 
an  entry  in  the  mine,  where  the  miners  were  required  to  keep  their  powder 
and  fuse  and  make  up  theij  cartridges,  in  a  reasonably  safe  condition;  that 
as  a  consequence,  while  plaintlfF  was  in  that  entry  making  up  cartridges  in 
the  usual  and  proper  course  of  business,  a  rock  fell  from  the  roof  and  injured 
him.  Defendant  denied  the  alleged  want  of  care,  and  pleaded  that  plaintlfF 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known,  of  the  dangerous 
condition  of  the  roof,  and  by  remaining  in  defendant's  employ  assumed  the  risk 
of  its  falling.  It  also  pleaded  contributory  negligence  by  the  plaintiff  and  neg- 
ligence of  his  fellow  servants  as  the  proximate  cause  of  his  injury.  The  cause 
went  to  trial  on  these  issues  before  a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment for  plaintlfF,  to  reverse  which  defendant  prosecutes  error. 

Ira  D.  Oglesby,  for  plaintiff  in  error. 

James  Brizzolara  and  Henry  L.  Fitzhugh,  for  defendant  in  error. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  CARLAND, 
District  Judge. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above).  Much 
evidence  was  offered  to  sustain  the  issue,  tendered  by  the  answer,  that 
plaintiff  might  in  the  exercise  of  ordinary  care  have  discovered  the 
dangerous  character  of  the  roof  in  question,  and  the  court  charged  the 
jury  that  the  duty  devolved  upon  the  master  to  exercise  reasonable 
care  to  make  the  entry  in  question  reasonably  safe  and  secure,  and 
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properly  told  the  jury  that  the  servant  had  a  right  to  presume  that 
the  master  had  performed  his  duty  and  to  proceed  with  his  work  in 
reliance  upon  that  presumption;  but  the  court  qualified  this  correct 
exposition  of  the  law  by  adding : 

''UolesB  a  reasonably  prud^it  man,  in  the  performance  of  his  work  as  a 
miner,  would  liaye  learned  facts  from  whlcli  lie  woujd  have  apprehended 
danj^er  to  himself,  in  which  event  the  law  would  not  permit  him,  if  he  knew, 
or  by  the  exercise  of  reasonable  care  might  have  known,  that  the  roof  of  the 
entry  was  unsafe,  insecure,  and  dangerous  to  proceed  to  work  underneath  the 
same ;  and,  if  he  did  so,  he  assumed  the  risk  and  cannot  recover." 

This  in  eflFect  told  the  jury  that  a  servant  entering  or  continuing  in 
the  employ  of  a  master  is  charged  with  the  affirmative  duty  of  exer- 
cising reasonable  care  to  find  out  whether  the  place  provided  for  him 
to  work  in  is  safe.  We  have  repeatedly  held  that  no  such  obligation 
is  imposed  upon  the  servant.  He  has  a  right  to  assume  that  the  master 
has  performed  his  whole  duty  and  that  the  place  is  reasonably  safe. 
It  is  only  when  it  is  known  by  the  servant  not  to  be  safe,  or  when  it 
is  patent  to  or  plainly  observable  by  him  that  it  is  not  safe,  that  the 
servant  assumes  the  risk  of  danger.  Kirkpatrick  v.  St.  Louis  &  S.  F. 
R.  Co.,  159  Fed.  855,  87  C.  C.  A.  35 ;  Chicago  Great  Western  R.  Co. 
V.  McDonough,  161  Fed.  657,  88  C.  C.  A.  517 ;  Federal  Lead  Co.  v. 
Swyers,  161  Fed.  687,  88  C.  C.  A.  547;  United  States  Smelting  Co. 
V.  Parry,  166  Fed.  407,  92  C.  C.  A.  159;  Western  Inv.  Co.  v.  McFar- 
land,  166  Fed.  76,  91  C.  C.  A.  604 :  Ohio  Copper  Min.  Co.  v.  Hutchings. 
96  C.  C.  A.  653,  172  Fed.  201.  The  court  below,  therefore,  declared 
the  law  more  favorably  to  the  defendant  than  should  have  been  done. 

One  of  the  defendant's  main  contentions  is  that  the  evidence  con- 
clusively established  that  Williams  was  not  in  the  entry  where  the 
powder  and  fuse  were  kept,  and  where  he  was  required  to  make  up 
his  cartridges,  but  was  out  in  a  dangerous  and  abandoned  cross-cut, 
where  he  was  not  required  or  expected  to  Be,  and  received  his  inju- 
ry from  a  rock  falling  while  there.  It  is  claimed  he  was  thereby 
guilty  of  such  contributory  negligence  as  precluded  recovery  by  him, 
and  that  the  trial  court  erred  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant  as  requested.  After  a  careful  reading  of  the  record, 
we  are  satisfied  that  there  was  substantial  evidence  tending  to  show 
that  Williams  received  his  injury  while  at  work  in  the  entry  as  claimed 
by  him.  The  learned  trial  judge  charged  the  jury  explicitly  that  if 
he  was  not  injured  while  in  the  entry,  but  chose  of  his  own  accord 
to  go  into  the  cross-cut,  and  while  there  was  injured,  he  could  not 
recover.  The  verdict  for  plaintiflF  necessarily  responded  to  this  issue 
adversely  to  defendant's  contention,  and  is  conclusive  upon  us. 

Exception  was  also  taken  to  certain  parts  of  the  charge,  which 
stated  to  the  jury  in  effect  that  a  primary  duty  rested  upon  the 
defendant  to  so  inspect  the  roof  of  the  entry  in  question  as  to  main- 
tain it  in  a  reasonably  safe  condition,  and  to  keep  in  its  employ  an 
inspector  whose  duty  it  was  to  look  after  the  roofs  of  the  entries. 
It  is  contended  that  these  and  other  like  expressions  imposed  tlie 
duty  upon  the  master  to  procure  and  keep  in  its  service  a  separate 
inspector,  whose  duty  it  was  to  look  after  the  roof  of  the  entries. 
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We  do  not  think  the  charge  as  a  whole  conveys  any  such  meaning. 
Its  manifest  purpose  was  to  advise  the  jury  of  the  undoubted  law 
that  a  duty  rested  upon  some  one  or  more  of  the  agents  of  the 
defendant,  through  whom  only  it  could  act,  to  perform  the  primary 
duty  imposed  upon  the  master.    As  so  interpreted,  there  was  no  error. 

Defendant  also  excepted  to,  and  specifies  as  error,  the  action  of 
the  trial  court  in  admitting  over  its  objections  the  opinions  of  certain 
witnesses  of  large  practical  experience  in  coal  mining  as  to  whether 
an  experienced  miner  could  determine  when  a  rock  was  loose  in  the 
roof  of  the  entry,  or  when  the  roof  was  unsafe,  and  also  as  to  whether 
the' entry  or  roof  in  question  was  in  fact  in  a  safe  condition  at  the 
time  the  plaintiff  was  injured.  It  is  insisted  that  these  questions 
substituted  the  opinion  of  witnesses  for  that  of  the  jury,  and  encroached 
upon  the  latter's  exclusive  province.  We  think  this  insistence  is 
untenable.  The  important  issues  in  the  case  were  whether  the  roof 
was  actually  unsafe,  and,  if  so,  whether  the  defendant  in  the  exercise 
of  ordinary  care  should  have  known  it.  Evidence  was,  of  course, 
admissible  touching  the  actual  physical  condition  of  the  entry,  and  we 
think  the  opinion  of  experts,  familiar  with  the  physical  condition  and 
operation  of  the  mine,  concerning  the  subjects  of  inquiry,  were  also 
admissible. 

This  is  not  a  new  question  with  this  court.  In  the  very  recent  case 
of  United  States  Smelting  Co.  v.  Parry,  supra,  this  court,  speaking 
by  Judge  Van  Devanter,  said  the  general  rule  limiting  the  testimony 
of  witnesses  to  primary  facts  within  their  knowledge  is  subject  to 
certain  qualifications;  one  of  them  being  that  a  witness  "possessed 
of  special  training,  experience,  or  observation  in  respect  of  the  matter 
under  investigation  may  testify  to  his  opinion,  when  it  will  tend  to 
aid  the  jury  in  reaching  a  correct  conclusion — the  true  test  being, 
not  the  total  dependence  of  the  jury  upon  such  testimony,  bujt  their 
inability  to  judge  for  themselves  as  well  as  is  the  witness."  An 
exhaustive  review  of  the  authorities  sustaining  the  proposition 
announced  is  then  taken  up.  It  was  further  remarked  in  that  case 
that : 

"The  tendency  of  modern  decisions  is  not  only  to  give  as  wide  a  scope  as  Is 
reasonably  possible  to  the  Investigation  of  such  questions,  but  also  to  accord 
to  the  trial  Judge  a  certain  discretion  in  determining  what  testimony  has  a 
tendency  to  establish  the  ultimate  facts,  and  to  disturb  his  decision  admitting 
testimony  of  that  character  only  when  it  plainly  appears  that  the  testimony 
had  no  legitimate  bearing  upon  the  questions  at  issue  and  was  calculated  to 
prejudice  the  minds  of  the  jurors." 

The  doctrine  of  that  case  received  the  unanimous  approval  of  all 
the  judges  then  sitting,  and  commends  itself  to  our  most  favorable 
consideration.  It  is  inconceivable  that  the  opinions  of  practical  min- 
ing operatives  touching  the  questions  under  review  would  not  greatly 
aid  the  jury  in  the  performance  of*  its  only  legitimate  function,  to 
reach  a  correct  conclusion.  The  subject  about  which  the  testimony 
was  elicited  was  underground  mining  operations  familiar  to  the 
witnesses  as  a  result  of  actual  experience,  and  presumably  not 
familiar  to  the  ordinary  juror.    On  the  authority  of  the  Parry  Case, 
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we  conclude  that  no  error  was  committed  in  the  reception  of  the 
evidence  complained  of. 

This  record  presents  a  condition  of  things  in  many  respects  like 
that  involved  in  Western  Investment  Co.  v.  McFarland,  supra,  in 
which  we  held  the  defendant  liable.  The  i^aintiff  was  set  to  work 
in  a  dark  mine,  lighted  only  by  the  dim  and  ineffectual  light  of  a 
candle  or  lamp  in  the  miners'  hats.  He  had  never  worked  there 
but  a  day  or  two  before  he  was  injured,  and  knew  little  of  the 
inside  of  the  mine.  The  recentness  of  his  employment  and  the 
natural  desire  to  continue  in  it  had  a  tendency  to  make  him  com- 
placent with  his  surroundings.  He  had  a  right,  according  to  well-estab- 
lished law,  to  rely  upon  the  owner  doing  its  duty  and  furnishing  him 
a  reasonably  safe  place  to  work  in,  and  did  so.  The  testimony  dis- 
closes that  defendant  flagrantly  failed  to  discharge  this  duty;  that 
it  negligently,  if  not  recklessly,  allowed  a  dangerous  condition  of  the 
roof  of  the  entry  to  menace  the  safety  of  its  employes,  who  were 
required  to  work  under  it.  This  constituted,  not  only  a  failure  to 
discharge  a  legal  duty,  but  a  violation  of  the  plainest  dictates  of 
humanity.  As  a  result  of  it  the  plaintiff  was  hurt,  and  the  defendant 
ought  to  be  held  responsible  for  his  damages. 

Finding  no  errors  prejudicial  to  the  defendant,  the  judgment  is 
affirmed. 


(173  Fed.  d40.) 

CENTRAL  COAL  &  COKE  CO.  y.  PENNY  et  aL 

(Circuit  Court  of  A];q;>eal8,  Eighth  Circuit    September  13,  1909.) 

No.  3,001. 

1.  Adverse  Possession  (|  104*) — Presumption  of  Lawful  Grant  from  Twen- 

ty Tears'  BxcLuslve  Possession  Conclusive,  Unless  Legal  Impossi- 
bility. 

A  conclusive  legal  presumption  of  a  grant  of  the  character  necessary 
to  sustain  title  in  the  possessor  arises  from  the  exclusive,  uninterrupted, 
adverse  possession  of  real  estate  for  20  years,  unless  there  Is  proof  that 
such  a  title  could  not  have  been  acquired  by  the  possessor  by  any  legal 
possibility. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  ff  $95- 
602 ;   Dec.  Dig.  |  104.*] 

2.  Adverse  Possession  (|  104*) — ^Futile  Attempt  bt  Alleged  Grantor  to 

Convey  to  Others  no  Evidence  of  Such  Impossibility. 

The  fact  that  the  grantor,  under  whom  the  plaintiffs,  who  had  been  in 
exclusive  possession  for  more  than  20  years,  claimed,  had  attempted  in 
vain  to  convey  the  land  to  others,  is  no  substantial  proof  that  he  could 
not,  by  any  legal  possibility,  have  conveyed  the  land  In  the  possession  of 
the  plaintiffs  to  them. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  H  5^- 
602;   Dec.  Dig.  {  104.*] 

3.  Adverse  Possession  (f  31*) — Nones  or  Title. 

The  notorious  actual  possession  of  real  estate  Is  notice  to  all  of  the 
title  and  of  the  rights  of  the  possessors  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Possesslcm,  Cent  Dig.  ||  12S- 
133 ;  Dec.  Dig.  {  31.*] 
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4.  Mines  and  Minebai^  ({  51*) — Conversion— Measure  of  Damages. 

One  who,  uDintentionally  and  in  the  honest  b^ief  that  he  is  lawfully 
exercising  a  right  he  has,  enters  upon  the  property  of  another  and  re- 
moves his  ore,  his  coal,  his  timber,  or  any  other  valuable  appurtenant  to 
his  land,  is  liable  in  damages  for  the  value  of  the  ore,  timber,  or  other 
thing,  in  its  original  place,  but  for  no  more. 

But  one  who  willfully,  intentionally,  or  with  reckless  disregard  of  the- 
rights  of  another,  takes  his  ore,  timber,  or  other  property,  and  appropri- 
ates it  to  his  own  use,  must  respond  to  the  owner  for  the  full  value  of  the 
property  at  the  time  he  converts  it,  without  deduction  for  the  labor  be- 
stowed or  expenses  incurred  in  rembving  and  preparing  it  for  market. 

[Ed.  Note. — For  other  cases^  see  Mines  and  Minerals,  Cent.  Dig.  {  141  r 
Dec.  Dig.  I  51.*] 

5.  Mines  and  Minerals  (§  51*) — ^Presumption  of  Intention  to  Convert. 

The  wrongful  taking  of  the  ore  or  timber  of  another,  in  the  absence  of 
all  other  evidence,  raises  a  presumption  of  fact  that  the  trespasser  took  it 
intentionally,  willfully,  or  in  reckless  disregard  of  the  rights  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Dec.  Dig.  §  51.*T 

6.  Mines  and  Minerals  (§  51*) — Conversion. 

When  the  defendant  bought  the  land  around  the  two  acres  claimed 
by  the  plaintiffs,  and  while  it  was  taking  ore  from  beneath  the  surface 
of  their  land,  they  were,  and  had  been  for  more  than  20  years,  in  the 
notorious,  uninterrupted,  exclusive,  adverse  possession  of  their  land,  upon 
wMch  they  had  maintained  a  church  and  a  graveyard.  The  church  and 
Cfc.-jtery  were  within  200  feet  of  the  shaft  of  the  mine  which  the  defend- 
ant bought.  .  .  the  deed  under  which  the  defendant  claimed  was  an  ex- 
ception of  two  acres  upon  which  stands  a  church  building,  heretofore- 
known  as  the  Wollage  Colored  Church,  and  the  plaintiffs'  church  was  so 
known.  The  officers  of  the  defendant  testified  that  when  they  bought  the 
property  their  attorney  advised  them  that  the  exception  was  void,  and 
that  they  had  acquired  good  title  to  the  plaintiffs'  land  and  coal;  that 
they  believed  that  they  owned  the  coal,  when  they  took  it  from  the  land  of 
the  plaintiffs ;  that  they  inquired  of  their  grantor  what  title  the  plaintiffs 
had,  and  were  informed  that  they  had  none,  but  were  there  by  permission ; 
but  that  they  did  not  inquire  of  the  plaintiffs,  or  of  any  of  the  members 
of  the  church,  concerning  their  claim  of  title. 

Heldj  here  was  substantial  evidence  for  the  Jury  upon  the  question 
whether  or  not  the  defendant  took  the  plaintiffs'  coal  willfully,  or  with 
a  reckless  disregard  of  their  rights. 

[E)d.  Note. — For  other  cases,  see  Mines  and  Minerals,  Dec.  Dig.  f  51.*I 

7.  Witnesses  (§  318*) — Evidence  of  Reputation  of  Witness  Inadmissible 

Where  Not  Assailed. 

It  is  not  competent  for  a  party  to  an  action  to  introduce  in  evidence 
the  testimony  of  one  of  his  witnesses  to  the  effect  that  the  reputation  of 
another  of  his  witnesses  for  integrity,  veracity,  ability,  and  standing  is 
high,  in  the  absence  of  evidence  assailing  his  reputation. 

[E)d.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {  1086 ;  Dec.  Dig. 

I  3ia* 

Evidence  as  to  character  or  reputation  in  civil  actions,  see  note  to  Mor- 
gan v.  Barnhill,  55  O.  C.  A.  7.] 

8.  Depositions  (§  05*) — Parts  of  Deposition. 

When  a  deposition  has  been  properly  taken,  either  party  may  introduce 
all  or  any  competent  or  relevant  part  of  it  which  is  not  clearly  frag- 
mentary and  misleading,  and  the  opposing  party  may  put  in  evidence  any^ 
other  like  part  of  it 

[Ed.  Note. — For  other  cases,  see  Dq>ositions,  Cent  Dig.  §f  276,  277; 
Dec  Dig.  i  95.*] 

(Syllabus  by  the  Court) 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

Action  by  William  Penny  and  Ben  Hubbard,  trustees  of  Cherokee 
Chapel  Church,  against  the  Central  Coal  &  Coke  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error.    Affirmed. 

Ira  D.  Oglesby,  for  plaintiff  in  error. 

T.  B.  Pryor  and  F.  A.  Youmans,  for  defendants  in  error. 

Before  SANBORN,  Circuit  Judge,  and  CARLAND  and  POL- 
LOCK, District  Judges. 

SANBORN,  Circuit  Judge.  The  trustees  of  the  Cherokee  Chapel 
Church  have  recovered  a  judgment  against  the  Central  Coal  &  Coke 
Company  for  its  conversion  of  coal  which  it  removed  from  beneath  two 
acres  of  land  which  have  been  occupied  by  the  plaintiffs  as  a  cemetery 
and  the  site  for  their  church  for  more  than  20  years.  At  the  trial  the 
Coal  Company  admitted  that  it  had  removed  the  coal  out  of  this  land ; 
but  it  challenges  the  judgment  against  it  on  several  grounds,  the  chief 
of  which  are  that  there  was  no  substantial  evidence  of  title  by  purchase 
in  the  trustees  of  the  church,  or  of  an  intentional  or  willful  taking  and 
conversion  of  the  coal  of  th^i  plaintiffs  by  it. 

Title  by  purchase,  as  distinguished  from  title  by  descent  or  other- 
wise, is  deemed  material  by  counsel  in  this  case,  because  the  statute  of 
Arkansas  provides  that  such  a  title  conveyed  to  trustees  in  trust  for 
the  use  of  any  religious  society  within  that  state  for  a  meeting  house 
or  burying  ground  shall  descend,  with  the  improvements  thereon,  in 
perpetual  succession  in  trust  to  such  trustees  as  shall  from  time  to 
time  be  elected  or  appointed  by  such  society.  Kirby's  Dig.  Ark.  § 
(>851.  At  a  former  trial  of  this  case  the  trustees  proved  that  they  and 
their  predecessors  had  been  in  the  exclusive,  uninterrupted,  adverse 
possession  of  the  two  acres  of  land  in  controversy  for  more  than  30 
years ;  that  for  that  length  of  time  they  had  maintained  a  fence  around 
about  an  acre  and  a  half  of  the  land,  and  had  used  that  portion  of  it 
as  a  burying  ground ;  and  that  during  this  time  they  had  maintained  and 
used  a  meeting  house  on  the  adjoining  part,  which  was  not  inclosed. 
The  former  pastor  testified  that  the  church  was  organized  in  1868  or 
1869 ;  that  in  1869  or  1870  the  meeting  house  was  constructed  upon  the 
land,  and  a  fence  was  built  around  the  burying  ground,  and  that  about 
the  time  the  building  was  constructed  there  came  into  his  possession 
a  deed  purporting  to  have  been  executed  by  one  McCullom,  and  to 
have  been  acknowledged  before  a  justice  of  the  peace  named  Watts; 
that  he  took  this  deed  to  the  register  of  deeds  of  the  county,  and  asked 
him  to  record  it ;  that  the  register  subsequently  returned  it  to  him  as 
recorded;  that  it  was  read  to  the  congregation;  that  he  delivered  it 
to  one  of  the  trustees  of  the  church,  who  died  about  1880;  that  the 
house  of  this  trustee  was  burned ;  and  that  the  deed  was  lost.  The 
Circuit  Court  held  that  this  evidence  was  insufficient  to  establish  title ; 
but  this  court  was  of  the  opinion  that  it  constituted  substantial  evidence 
that  the  trustees  had  title  by  purchase  to  this  property  under  the  rule 
announced  by  the  Supreme  Court  in  United  States  v.  Chaves,  159  U. 
S.  452,  464,  16  Sup.  Ct.  57,  40  L.  Ed.  215,  that  "it  is  the  general  rule 
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of  American  law  that  a  grant  will  be  presumed  upon  proof  of  an  ad- 
verse, exclusive,  and  uninterrupted  possession  for  20  years,  and  that 
such  rule  will  be  applied  as  a  'praesumptio  juris  et  de  jure,'  wherever, 
by  possibility,  a  right  may  be  acquired  in  any  manner  known  to  the 
law  (1  Greenleaf  on  Evidence  [12th  Ed.]  §  17;  Ricard  v.  Williams,  7 
Wheat.  59,  109,  5  L.  Ed.  398;  Coolidge  v.  Learned,  8  Pick.  [Mass.] 
504),"  and  under  its  repeated  quotation  and  approval  (Ricard  v.  Wil- 
liams, 7  Wheat.  69,  119,  6  L.  Ed.  398;  Fletcher  v.  Fuller,  120  U.  S. 
534,  548,  7  Sup.  Ct.  667,  30  L.  Ed.  759 ;  United  States  v.  Chavez,  175 
U.  S.  509,  523,  20  Sup.  Ct.  159,  44  L.  Ed.  255)  of  this  declaration  of 
the  law  by  the  Supreme  Court  of  Tennessee  in  Williams  v.  Donell,  2 
Head,  695,  697 : 

"It  Is  not  indispensable,  In  order  to  lay  a  proper  foundation  for  the  legal 
presumption  of  a  grant,  to  establish  the  probability  of  the  fact  that  in  reality  a 
grant  ever  issued.  It  will  be  a  sufficient  ground  for  the  presumption  to  show 
that,  by  legal  possibility,  a  grant  might  have  issued.  And,  this  appearing,  it 
may  be  assumed,  in  the  absence  of  circumstances  repelling  such  ctmclusion, 
that  all  that  might  lawfully  have  been  done  to  perfect  the  legal  title  was  In 
fact  done,  and  in  the  form  prescribed  by  law."  Penny  v.  Central  Coal  &  Coke 
Co..  71  C.  O.  A.  135,  139.  138  Fed.  769.  773. 

m 

The  true  rule  of  law  upon  this  subject  is,  therefore,  that  if  a  title 
by  purchase  were  necessary  to  sustain  the  legal  title  of  the  trustees  to 
this  property  in  the  case  in  hand,  then,  if  by  any  legal  possibility  a  title 
by  purchase  could  have  been  acquired  by  them  in  any  manner  known  to 
the  law,  the  uninterrupted,  exclusive,  adverse  possession  of  the  trustees 
for  more  than  20  years  raises  the  conclusive  presumption  that  such  a 
title  was  acquired  by  them. 

The  trustees  proved  the  facts  established  at  the  first  trial  in  the  same 
way  upon  the  second  trial,  which  is  here  for  review ;  but  counsel  for 
the  Coal  Company  insist  that  those  facts  were  insufficient  to  sustain 
a  finding  by  the  jury  that  the  trustees  had  obtained  a  title  by  purchase, 
because  the  Coal  Company  proved  that  on  May  26,  1869,  the  register 
of  deeds,  with  whom  the  pastor  left  his  deed  to  be  recorded,  registered 
a  deed  dated  April  19, 1869,  made  by  McCullom  and  acknowledged  be- 
fore Watts,  to  the  free  colored  inhabitants  of  township  5  N.  of  range 
31  W.  of  the  fifth  principal  meridian,  of  an  impossible  and  hence  void 
description  of  land  in  that  township,  and  that  no  other  deed  from  Mc- 
Cullom appeared  in  the  index  or  in  the  records  of  the  county  between 
1863  and  1883.  The  plaintiffs,  however,  proved  that  the  deed  to  the 
defendant  and  the  deed  to  its  grantor,  both  of  which  conveyed  a  title 
claimed  under  McCullom,  contained  after  the  descriptions  therein  these 
words,  "Excepting  out  of  the  northwest  quarter  of  the  said  southwest 
quarter  (N.W.  ^4  of  S.W.14)  two  acres  upon  which  stands  a  church 
building  heretofore  known  as  the  Wollage  Colored  Church,  used  as  a 
church,  schoolhouse,  and  graveyard;"  that  their  church  was  known 
by  that  name ;  and  that,  when  the  Coal  Company  obtained  its  title,  the 
meeting  house  and  the  graveyard  were  within  200  feet  of  the  shaft  of 
its  mine  and  in  plain  sight  from  it.  Counsel  argue  that  this  evidence 
conclusively  proved  that  the  deed  which  the  pastor  of  the  church  re- 
ceived and  recorded  was  the  void  deed  from  McCullom  to  the  colored 
inhabitants  of  section  5,  and  from  this  fact  they  draw  the  inference 
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that  there  could  not  have  been  a  conveyance  to  the  trustees  of  this 
church. 

Let  the  fact  upon  which  they  base  this  inference  be  conceded;  but 
the  fact  that  an  alleged  grantor  made  a  void  deed  to  others  no  more 
repels  the  presumption  that  he  made  one  to  alleged  grantees  than  the 
absence  of  all  proof  of  such  a  deed.  In  the  absence  of  all  proof  of  that 
character,  the  exclusive,  uninterrupted,  adverse  possession  of  the  plain- 
tiffs for  more  than  20  years,  and  the  presumption  which  that  posses- 
sion raised  that  they  had  acquired  a  legal  title  to  the  premises  they  oc- 
cupied by  purchase,  if  there  was  any  legal  possibility  that  they  could 
have  so  acquired  it,  and  the  indisputable  possibility  that  McCullom 
might  have  conveyed  this  property  to  the  trustees  by  a  deed  in  proper 
form,  acknowledged  before  Watts,  conclusively  established  their  title. 
Indeed,  the  legal  possibility,  which  certainly  exists,  becomes  even  a 
probability,  in  view  of  the  fact  that  the  deeds  under  McCullom's  title 
contained  the  exception  which  has  been  recited.  In  this  state  of  the 
case  there  was  no  substantial  evidence  that  the  acquisition  by  the  trus- 
tees of  the  title  to  their  property  by  purchase  was  a  legal  impossibility, 
the  court  might  have  lawfully  instructed  the  jury  that  the  title  of  the 
plaintiffs  was  conclusively  established  by  their  proof  of  possession  and 
the  presumption  of  a  grant  to  them,  and  a  verdict  to  the  contrary  could 
not  have  been  sustained.  In  this  state  of  the  record  there  was  no  error 
prejudicial  to  the  Coal  Company,  either  in  submitting  this  question  of 
title  to  the  jury,  or  in  the  instructions  of  the  court,  or  in  its  refusals 
to  instruct  upon  this  issue. 

We  turn  to  the  measure  of  damages.    This  was  not  an  action  for 

damage  to  the  realty,  but  an  action  for  the  conversion  of  the  coal 

wrongfully  taken  from  the  land;    for  the  only  damages  prayed  were 

for  that  conversion.    Stone  v.  United  States,  167  U.  S.  178,  182,  17 

Sup.  Ct.  778,  42  L.  Ed.  127;  Peyton  v.  Desmond,  63  C.  C.  A.  651,  656, 

657,  129  Fed.  1,  6,  7;   United  States  v.  Ute  Coal  &  Coke  Company. 

85  C.  C.  A.  302,  304,  158  Fed.  20,  22.    At  the  close  of  the  trial  counsel 

for  the  Coal  Company  requested  the  court  to  instruct  the  jury  that  the 

trustees  could  not  recover  in  any  event  more  than  the  value  of  the  coal 

removed  as  it  lay  in  the  ground  before  its  removal.    The  court  denied 

this  request,  and  charged  the  jury  as  follows: 

"The  rule  for  the  measure  of  damages  in  cases  of  trespass  in  taking  the 
coal  of  another  depends  upon  the  circumstances  under  which  the  coal  was 
taken.  If  you  find  that  the  coal  was  either  recklessly,  willfully  or  Intentionally 
taken  by  the  defendant  company  from  the  land  owned  by  plaintiffs,  as  afore- 
said, without  right,  then  the  measure  of  damages  is  the  enhanced  value  of  the 
coal  at  the  mouth  of  the  shaft,  or  where  it  was  finally  converted  to  the  use  of 
the  defendant  But  if  you  should  find  that  the  defendant  took  and  convened 
the  coal  from  the  land  owned  by  the  plaintiffs  through  inadvertence  or  mistake, 
or  in  the  honest  belief  that  it  was  acting  within  its  legal  right,  then  the  meas- 
ure of  damages  is  the  value  of  the  coal  as  it  was  in  the  ground  before  it  was 
disturbed  by  the  defendant  The  wrongful  taking  of  coal,  in  the  absence  of 
any  explanation  or  other  evidence,  raises  a  presumpticm  of  fact  that  the  tres- 
passer took  it  intentionally  and  willfully.  That  presumption,  however,  is  a 
disputable  one,  which  evidence  may  so  completely  overcome  as  to  remove  the 
presumption  that  it  was  intentionally  and  willfully  done." 

These  rulings  of  the  court  are  specified  as  error.  But  the  charge 
was  a  correct  statement  of  the  measure  of  damages  and  of  the  pre- 


OEKTRAL  COAL  dk  COKE  CO.  V.  PBNNY.  605 

sumption  from  a  wrongful  taking  (Resurrection  Gold  Min.  Co.  v.  For- 
tune Gold  Min.  Co.,  64  C.  C.  A.  180,  191,  129  Fed.  668,  679 ;  United 
States  V.  Ute  Coal  &  Coke  Company,  85  C.  C.  A.  302,  305,  158  Fed. 
20,  23 ;  United  States  v.  Homestake  Mining  Co.,  64  C.  C.  A.  303,  304, 
308,  117  Fed.  481,  482,  486),  and  the  only  question  for  consideration 
here  is  whether  or  not  there  was  any  substantial  evidence  that  the 
taking  was  willful  or  in  reckless  disregard  of  the  rights  of  the  plain- 
tiffs. While  mere  negligence  that  is  synonymous  with  inadvertence 
is  insufficient  alone  to  sustain  a  finding  of  a  willful  trespass  or  taking, 
one  may  be  so  far  negligent  as  to  justify  the  inference  that  he  acted 
knowingly  and  intentionally  and  to  warrant  a  jury  in  finding  that  his 
act  was  reckless  or  willful.  An  intentional  or  reckless  omission  to  as- 
certain the  rights  or  the  boundaries  of  land  of  his  victim  for  the  pur- 
pose of  maintaining  ignorance  regarding  them,  or  a  reckless  disregard 
of  them,  is  as  fatal  to  the  claim  of  a  trespasser  to  limit  the  recovery  of 
damages  against  him  to  the  lower  measure  as  is  an  intentional  or 
willful  trespass  or  taking.  Golden  Reward  Min.  Co.  v.  Buxton  Min. 
Co.,  38  C.  C.  A.  228,  238,  97  Fed.  413,  422 ;  Resurrection  Gold  Min. 
Co.  v.  Fortune  Gold  Min.  Co.,  64  C.  C.  A.  180,  192,  129  Fed.  668,  680. 

The  notorious  actual  possession  of  real  estate  is  notice  to  all  of  the 
title  and  of  the  rights  of  the  possessors  thereto.  In  1902,  when  the 
Coal  Company  bought  the  mine  under  the  lands  adjoining  the  property 
in  controversy,  and  during  the  time  when  it  was  taking  the  coal  from 
this  property,  the  trustees  were  in  notorious  possession  of  it,  their 
church  and  graveyard  were  within  200  feet  of  the  shaft  of  the  defend- 
ant's mine,  in  plain  sight  therefrom,  the  company  knew  that  it  was 
taking  coal  from  the  property  upon  which  this  church  and  graveyard 
were  located,  and  it  knew  that  the  deed  to  its  grantor  and  its  own  deed 
contained  the  exception  which  has  been  recited.  Under  these  circum- 
stances it  took  the  risk  of  the  plaintiffs'  claims  when  it  appropriated 
their  coal,  for  their  notorious  possession  was  notice  of  their  title ;  and 
there  was  no  error  in  the  instruction  of  the  court  that  it  was  "the 
duty  of  any  person  buying  land  who  finds  persons  occupying  the  land 
to  inquire  into  and  ascertain  the  nature  and  the  character  of  the  occu- 
pancy." It  is  true  that  the  attorney  of  the  Coal  Company  and  its  oth- 
er officers  testified  that  when  the  company  purchased  the  attorney  ex- 
amined the  title  and  inquired  of  the  grantor  and  of  others  than  the 
trustees  and  the  members  of  the  church  what  the  title  and  claims  of  the 
latter  were,  and  that  he  was  informed  that  they  had  no  right  or  title 
to  the  land,  except  permission  to  use  the  surface  for  their  church  and 
burying  ground,  and  that  this  attorney  advised  the  other  officers  of 
the  company,  and  they  and  he  in  good  faith  believed  that  the  exception 
in  the  deeds  was  void,  and  that  they  conveyed  to  the  Coal  Company 
good  title  to  the  land  and  to  the  coal  in  controversy.  All  this  was  com- 
petent and  material  evidence  for  the  consideration  of  the  jury  in  their 
aetermination  of  the  question  whether  or  not  the  Coal  Company  took 
and  converted  the  coal  willfully  or  with  a  reckless  disregard  of  the 
rights  of  the  plaintiffs. 

But  the  notorious  occupation  of  the  latter  was  notice  of  their  ex- 
clusive, uninterrupted  possession  for  more  than  20  years,  of  their  pre- 
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sumptive  grant,  of  all  these  facts  which  the  officers  of  the  company 
would  have  learned  if  they  had  asked  the  trustees  or  the  members  of 
the  church  what  their  claims  to  this  property  were.  While  the  attor- 
ney and  the  general  manager  of  the  company  testified  that  they  be- 
lieved in  good  faith  that  the  coal  in  controversy  belonged  to  the  com- 
pany, they  both  testified  that  they  never  inquired  of  file  plaintiffs  or 
of  any  members  of  the  church  what  their  rights  or  claims  were.  In 
view  of  the  notorious  possession  of  the  land  by  the  plaintiffs,  of  the 
church  and  the  graveyard  thereon  in  plain  view  from  the  defendant's 
shaft,  of  the  warning  exception  in  the  deeds  under  which  it  claims,  and 
of  the  company's  wary  refraining  from  inquiring  of  the  plaintiffs  what 
they  claimed  their  rights  to  the  land  and  the  coal  in  question  to  be,  it 
cannot  be  lawfully  held  that  there  was  no  substantial  evidence  here 
that  the  Coal  Company  took  and  converted  this  coal  with  a  reckless 
disregard  of  the  rights  of  the  plaintiffs.  The  question  of  the  measure 
of  damages  to  which  the  plaintiffs  were  entitled  was  rightly  submitted 
to  the  jury. 

It  is  assigned  as  error  that  the  court  refused  to  permit  the  defendant 
to  prove  by  another  witness  the  general  reputation  of  one  of  its  wit- 
nesses as  a  man  and  a  lawyer  for  integrity,  veracity,  ability,  and  high 
standing;  but  it  is  only  when  the  good  reputation  of  a  witness  has  been 
assailed  by  evidence  that  testimony  in  support  of  it  is  admissible,  and 
here  no  such  attack  had  been  made. 

The  specification  of  error  that  the  court  permitted  the  plaintiffs  to 
introduce  in  evidence  the  cross-examination  of  one  of  their  witnesses 
contained  in  a  deposition,  after  they  had  introduced  the  direct  exami- 
nation and  the  defendant  had  declined  to  put  the  cross-examination 
in  evidence  is  baseless.  When  a  deposition  has  been  properly  taken 
and  filed  in  the  court,  either  party  may  introduce  all  or  any  comi>etent 
and  relevant  part  of  it  which  is  not  clearly  fragmentary  and  misleading, 
and  the  opposing  party  may  put  in  evidence  any  other  like  part.  H. 
Scherer  &  Company  v.  Everest,  94  C.  C.  A.  346,  168  Fed.  822,  827; 
Crotty  V.  Chicago  Great  Western  Ry.  Co.,  95  C.  C.  A.  91,  169  Fed.  593. 

There  was  no  error  in  the  trial  of  the  case  prejudicial  to  the  Coal 
Company,  and  the  judgment  below  must  be  affirmed. 

It  is  so  ordered. 
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HASTORF  y.  O'BRIEN  et  aL 

(Circuit  Court  of  Apiieals,  Second  Circuit    July  21,  1909.) 

No.  278. 

Shipping  (§  54*) — Bailee  for  Hibe  of  Scow— Liabiutt  fob  Injuby  of  Ves- 
sel. 

Bailees  for  hire  of  a  scow,  bound  to  exercise  ordinary  care  to  protect 
her  from  injury,  are  not  liable  for  her  Injury  by  being  pierced  by  a  timber 
standing  upright  in  the  bottom  under  her,  where  she  lay  while  being  on- 
loaded,  where  the  place  had  been  dredged  and  swept  for  obstructions  but 
a  month  before  by  the  city,  and  where  their  own  vessel,  which  was  larger, 
had  safely  lain  in  the  same  position  only  five  days  before. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  ||  219,  220;  Dec. 
Dig.  §  54.*] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.  Action  by  Albert  H.  Hastorf,  as  pwner  of  the  scow 
Arcadia,  against  Henry  O'Brien  and  others,  as  bailees  for  injury  to 
the  scow.    Decree  for  libelant,  and  respondents  appeal.    Reversed. 

The  libelant  Is  the  owner  of  the  scow  Arcadia,  which  In  January,  1907,  was 
chartered  to  the  respondents  and  was  used  by  them  to  carry  stone  to  a  con- 
tractor who  was  constructing  new  ferry  slips  at  Thirty-Ninth  street,  Brooklyn. 
On  January  3,  1907,  the  respondents  loaded  the  scow  with  rip-rap  at  Manhat- 
tan, and  she  was  thereupon  towed  to  the  Brooklyn  work.  When  she  reached 
there  she  was  taken  through  an  open  space  into  an  inclosure  surrounded  by 
piling  where  a  crib  was  being  sunk  by  putting  stone  in  It.  Some  rip-rap  had 
already  been  put  in,  and  the  stone  which  composed  the  scow's  cargo  was  par- 
tially unloaded  into  the  crib.  Before  she  was  wholly  unloaded,  however,  the 
scow  listed  and  soon  sank.  Subsequent  examination  showed  that  the  cause 
of  the  sinking  was  the  penetration  of  a  timber  which  was  Imbedded  In  the  bot- 
tom of  the  river  in  a  nearly  upright  position.  This  timber  had  pierced  the 
bottom  of  the  scow  and  had  gone  through  as  far  as  her  deck.  It  was  sawed 
ofF  and  the  scow  later  repaired.  The  ferryboats  in  going  in  and  out  passed 
close  to  where  the  scow  lay,  and  their  suction  was  sufficient  to  draw  her  down 
about  a  foot. 

The  respondents  made  no  examination  of  the  bottom  before  placing  the  scow 
alongside  the  crib.  The  place  where  she  lay,  however,  had  been  newly  dredged, 
and  the  bottom  had  been  swept  for  obstructions  by  an  engineer  of  the  city 
dock  department  about  a  month  before  the  accident  No  obstructions  were 
found  at  this  place.  A  few  days  before  the  accident  another  scow/Of  the  re- 
spondents, the  Whltelight,  loaded  with  stone  for  the  crib,  bad  been  moored  by 
them  in  substantially  the  same  place  where  the  Arcadia  was  when  Injured. 
This  scow  was  larger  than  the  Arcadia,  remained  there  under  substantially 
the  same  conditions  as  existed  in  her  case,  and  suffered  no  injury. 

The  District  Court  held  that  the  respondents  had  failed  to  establish  their 
freedom  from  negligence  and  rendered  a  decree  for  the  libelant 

Foley,  Martin  &  Nelson,  for  appellants. 

James  J.  Macklin  (De  Lagnel  Berier,  of  counsel),  for  appellee. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The  re- 
spondents were  bailees  for  hire  of  the.  scow  and  were  bound  to  use 
ordinary  care  in  operating  her.  They  were  not  insurers  and  were  not 
obliged  to  adopt  every  known  means  to  guard  against  accident.  They 
were  only  required  to  take  such  precautions  as,  under  all  the  circum- 
stances, a  reasonably  prudent  person  would  have  taken. 

Now  in  this  case  what  precautions  ought  the .  respondents  to  have 
taken  to  g^ard  against  the  accident  which  occurred?  And  this  involves 
the  further  inquiry:  What  precautions  could  they  have  taken?  Had 
the  timber  been  imbedded  in  the  bottom  before  the  scow  was  towed 
there,  its  presence  could  have  been  discovered  by  employing  divers  to 
search  the  bottom.  So  the  bottom  might  have  been  swept  in  the  man- 
ner of  the  engineers  of  the  dock  department.  But  these  were  ex- 
traordinary precautions,  which,  under  the  circumstances,  we  think  the 
charterers  of  a  scow  used  in  this  class  of  work  were  not  required  to 
take.  In  our  opinion  they  did  their  full  duty  when  they  sent  the  scow 
only  to  a  place  where  their  own  vessel  had  lain  in  safety  under  similar 
conditions  but  a  few  days  before.  As  men  of  ordinary  prudence  they 
might  well  have  concluded  that  a  place  was  safe  for  their  chartered 
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"boat  in  which  their  own  larger  vessel  had  been  moored  for  the  same 
purpose  and  had  sustained  no  injury. 

But  it  is  said  that  they  failed  to  guard  against  the  possibility  of  the 
timber  being  imbedded  in  the  bottom  between  December  29th,  when 
the  Whitelifi^ht  was  there,  and  January  3d,  when  the  accident  occurred, 
as  well  as  the  possibility  of  the  timber  floating  under  the  vessel  in  an 
upright  position  after  she  was  moored.  We  think,  however,  that  ordi- 
nary care  did  not  require  them  to  apprehend  these  improbable  hap- 
penings. Extraordinary,  and  not  ordinary,  care  alone  would  have 
guarded  against  them.  In  our  opinion,  the  respondents  as  bailees  for 
hire  showed  that  they  failed  in  the  performance  of  no  duty  which  they 
owed  the  libelant. 

The  'decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
^ause  remanded,  with  instructions  to  dismiss  the  libel,  with  costs. 

NOTE.— The  foHowlng  Is  the  opinion  of  Adams,  District  Judge,  in  the  court 
below: 

ADAMS,  District  Judge.  This  action  was  brought  by  the  owner  of  the  scow 
Arcadia  to  recover  for  damages  received  in  the  forenoon  of  January  4,  1907, 
at  a  wharf  then  under  construction  at  39th  Street,  South  Brooklyn. 

The  libel  alleges  that  the  employ^  of  the  respondent  hauled  the  scow  Ar- 
cadia into  an  oi)ening  made  in  the  dock  running  from  the  foot  of  39th  Street, 
that  this  opening  separated  the  said  dock,  making  two  parts  of  the  same, 
the  dock  was  undergoing  repairs  by  the  respondent,  that  the  cargo  of  stone 
laden  on  said  scow  being  for  filling  in  the  crib  work ;  that  at  the  time  of  haul- 
ing the  scow  into  the  place  it  was  high  water  and  that  on  the  falling  of  the 
tide  on  or  about  the  4th  day  of  January,  in  the  afternoon  of  said  day,  the  scow 
took  a  list  to  port  and  it  was  subsequently  ascertained  that  a  plank  broke 
through  the  bottom  of  the  scow,  resulting  in  the  scow  taking  the  list,  causing 
"her  to  leak  and  settle  on  the  bottom ;  that  during  the  said  times  the  scow  was 
under  charter  of  the  respondent,  under  agreement  with  the  Ubellant,  and  that 
said  respondent  agreed  to  return  the  boat  at  the  expiration  of  the  charter  in 
the  same  condition  as  received. 

*  And  the  libel  also  alleges  that  the  plank  or  timber  that  broke  through  the 
bottom  of  the  scow  was  a  part  of  the  old  dock  imbedded  in  the  bottom  and 
left  by  the  respondent  in  the  gap  made  by  them  in  the  said  dock  and  opening 
where  the  scow  was  hauled  by  the  employes  and  servants  of  the  respondent 

The  defense  is ;  that  the  respondent  admits  that  on  or  about  the  3rd  of  Janu- 
ary, 1907,  at  the  foot  of  55th  Street,  North  River,  the  respondent  loaded  some 
stone  on  board  the  scow  Arcadia,  but  they  deny  that  they  completed  the  loading 
of  a  cargo  of  stone  on  the  scow.  They  admit  said  scow  was  towed  to  the  foot 
of  39th  Street,  Brooklyn,  by  the  tug  Henry  O'Brien — and  It  has  been  proved 
bore  that  was  one  of  the  respondent's  boats.  They  admit  the  scow  was 
brought  into  the  crib  at  the  foot  of  39th  Street. 

Respondent  alleges  as  a  separate  defense,  that  the  respondents  were  «> 
gaged  in  the  building  of  new  ferry  racks  and  cribs  at  the  foot  of  39th  Street, 
East  River,  and  that  at  the  time  the  crib  had  been  sunk  the  respondents  were 
engaged  in  filling  the  crib ;  that  in  the  work  the  scow  Arcadia  was  employed 
to  convey  a  load  of  rip-rap  from  55th  Street  to  39th  Street,  where  the  re- 
spondent was  carrying  on  the  said  work ;  that  on  the  3rd  day  of  January,  1907, 
the  respondent  was  placing  rip-rap  on  the  scow  and  when  a  portion  of  the 
same  had  been  loaded  the  captain  of  the  scow  refused  to  permit  any  more 
rip-rap  or  cargo  to  be  placed  on  said  scow  because  it  was  then  in  a  leaky  con- 
dition and  unfit  to  receive  any  further  cargo;  that  at  the  time  and  for  scane 
time  prior  thereto  the  said  scow  was  rotten,  old  and  leaky  and  unsea worthy; 
that  thereupon  the  said  scow  was  brought  with  such  portion  of  her  cargo  as  she 
had  on  to  39th  Street,  and  upon  reaching  there  efforts  were  made  to  promptly 
unload  her ;  that  a  rain  storm  came  up  while  the  unloading  was  going  on  and 
the  unloading  was  interrupted ;  that  while  the  scow  lay  in  the  crib  at  3^ 
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Street  she  took  in  such  a  quantity  of  water  that  she  sank ;  that  the  sinking  was . 
caused  without  any  fault,  neglect  or  want  of  care  on  the  part  of  the  re- 
spondent, but  was  caused  solely  through  the  old,  rotten,  leaky  and  unsea- 
worthy  condition  of  the  said  scow ;  that  the  place  where  the  scow  sank  was  a 
good  and  safe  berth,  free  from  all  obstructions  of  every  kind. 

I  think  we  ought  first  to  dispose  of  the  claim  of  unseaworthiness.  It  has 
been  argued  here  on  the  part  of  the  respondent  that  the  unseaworthiness,  eyen 
if  it  existed,  was  not  contributory  to  the  sinking.  The  testimony,  however, 
satisfies  me  that  the  boat — although  old  and  somewhat  the  worse  for  wear 
and  perhaps  incapable  of  carrying  a  full  cargo — was  on  this  occasion  quite  ca- 
pable of  carrying  the  cargo  that  was  loaded  on  her.  She  did  carry  it  safely  to 
39th  Street,  where  she  was  placed  in  the  crib.  There  does  not  appear  to  have 
been  any  undue  leakage  on  her  part  on  the  way  over.  Some  hours  after  it 
was  discovered  she  was  leaking.  What  was  the  cause  for  this  leaking?  It 
turned  out  from  the  examination  of  the  diver — who  went  there  a  few  days  after 
the  boat  sank — ^that  the  bottom  was  filled  with  wreckage.  Perhaps  I  should 
qualify  that  somewhat  He  did  not  say  it  was  absolutely  filled,  but  that  he 
found  a  piece  of  wreckage — a  scantling  of  timber,  8x12 — embedded  in  the 
bottom  there  and  projecting  upward  and  that  the  scow  had  set  on  this  piece 
of  timber  and  a  hole  had  been  broken  through  her  bottom  through  which  the 
timber  extended  up  so  that  it  rested  against  her  deck.  This  scow  was  what  is 
known  as  a  deck  scow,  that  is,  she  did  not  carry  anything  in  her  hold,  but 
carried  all  her  cargo  on  deck.  The  diver,  when  he  went  down  had  to  en- 
counter obstacles  under  the  deck  put  there  for  the  purpose  of  strengthening 
the  scow  and  he  was  very  persistent  and  managed  to  go  to  the  place  of  injury, 
where  he  found  this  plank  protruding  through  the  bottom  and  up  against  the 
deck.  I  have  no  doubt  whatever  that  that  was  the  cause  of  the  boat  sinking, 
and  the  only  thing  that  is  troubling  me  in  the  case  is  whether  the  respondent 
was  in  any  way  negligent,  thereby  causing  the  boat  to  sink. 

Of  course  as  bailees  for  hire  the  respondent  was  under  a  duty  to  take  at 
least  ordinary  care  of  the  scow  and  in  order  to  make  them  responsible  it  is 
necessary  that  some  negligence  appears  on  their  part.  That  is  the  real  ques- 
tion in  this  case.  Were  they,  or  were  they  not,  negligent  in  sending  the  boat 
to  that  place? 

The  Circuit  Court  of  Appeals  (Johan  Swenson  y.  Snare  &  Triest  Company, 
160  Fed.  459,  87  a  C.  A.  443)  has  recently  said,  in  a  case  of  this  kind: 

"It  is  admitted  that  the  pile  driver  was  chartered  by  the  respondent  from 
the  libellant  and  that  while  in  the  exclusive  possession  of  the  respondent  it 
sank  and  was  lost  As  such  an  occurrence  is  not  in  the  ordinary  course  of 
things,  the  burden  was  thrown  on  the  respondent  as  a  bailee  to  show  how  the 
loss  took  place  and  that  it  was  not  caused  by  its  negligence.    *    *    * 

"The  District  Judge  heard  the  witnesses.  He  had  an  opportunity  to  note 
their  appearance  and  behavior  upon  the  stand.  He  has  found  that  the  evidence 
showed  negligence  upon  the  part  of  the  respondent  We  need  not  go  so  far. 
It  is  sufficient  for  us  to  say  that  we  have  carefully  examined  the  whole  record 
and,  in  view  of  the  findings  of  the  trial  court,  are  unable  to  hold  that  the 
respondent  has  sustained  the  burden  of  proof  imposed  upon  it  by  law." 

It  appears  here  that  the  respondent  sent  its  own  boats  there  and  one  of  the 
boats  the  same  size  as  the  Arcadia  had  lain  in  practically  the  same  place  with- 
out receiving  any  injury ;  that  it  was  a  boat  which  drew  about  the  same  water 
and  that  she  remained  there  through  all  stages  of  the  tide  and  she  had  received 
no  injury  whatever. 

I  have  no  doubt  the  Arcadia  was  lying  in  such  a  way  that  in  ordinary  cir- 
cumstances when  there  was  no  special  commotion  of  the  water,  she  would 
not  have  touched  this  obstruction,  although  she  would  probably  have  been  quite 
near  it  The  testimony  shows  that  the  ferryboats  goiiig  into  and  out  of  their 
slips  in  that  vicinity — ^partly  at  the  end  of  the  slip  at  this  time  on  the  south 
side  of  the  wharf  which  was  about  1,200  or  1,500  feet  long  up  to  the  place  of 
the  opening  where  the  scow  was  injured — created  a  great  suction  so  that  the 
water  was  removed  from  underneath  the  boats,  I  think  the  witnesses  say, 
about  a  foot ;  causing  the  boats  to  settle  a  foot  lower  than  they  would  other- 
wise have  done.  Now  I  think  that  was  the  cause  of  this  accident  This  other 
«cow  belonging  to  the  respondent  which  had  lain  in  the  same  place  could  not 
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have  met  these  same  conditions  or  she  might  not  have  passed  through  the  ex- 
perience without  Injury.  The  Arcadia  was,  apparently,  in  whatev^  suction 
took  place  there  brought  down  so  that  her  bottcnn  rested  upon  the  obstruction 
which  I  have  already  described  and  which  doubtless  made  a  hole  In  h^  so 
that  this  piece  of  plank  ran  Into  her  bottom  and  created  a  serious  opeDing 
causing  her  almost  immediately  to  take  In  water  enough  to  sink  her. 

It  remains  to  be  determined,  now,  whether  the  (yBrieng  should  have  an- 
ticipated such  a  state  of  affairs  as  that  They  were  bound  to  take  ordinary 
care  of  this  boat  and  bound  not  to  take  her  Into  a  place  where  she  would 
be  subjected  to  any  extraordinary  stress  or  danger.  It  seems  to  me  that  they 
should  have  known  that  the  effect  of  the  commotion  caused  there  by  the  ferry- 
boats would  be  to  lower  the  scow  considerably  in  the  water,  at  least  as  much 
as  a  foot,  and  that  they  ought  to  have  taken  that  into  consideration,  what  she 
would  meet  with  under  such  circumstances.  It  has  been  testified  here  that  the 
place  was  dredged  out  and  that  no  obstructions  were  found,  but  as  I  recall  the 
testimony  that  was  done  by  the  City  and  not  at  the  expense  of  the  respondent 
I  do  not  think,  however,  even  if  these  parties  who  did  the  dredging  had  been 
the  agents  of  the  respondent  that  the  respondent  would  be  relieved  by  that 
dredging,  if  they  were  otherwise  liable,  because  the  man  who  testified  about 
it  really  did  not  know  what  was  taking  place  there.  It  seems  to  me  if  there 
had  been  any  such  dredging  as  the  witness  for  the  City  seemed  to  indicate 
there  had  been,  this  obstruction  would  have  been  discovered.  It  must  have 
been  there  for  some  little  time,  it  was  embedded  in  the  sand;  whether  that 
embedding  was  caused  by  the  weight  of  the  boat  or  something  else.  It  is  im- 
possible to  tell.  Quite  likely  the  weight  of  the  boat  resting  on  the  obstruction 
did  push  it  down  into  the  sand — although  sand  is  not  such  a  material  as  yields 
to  an3rthiDg  of  that  kind  as  readily  as  mud  would.  I  believe  that  was  the  cause 
of  this  accident,  that  no  precautions  were  taken  by  the  respondent  to  ascMtain 
what  the  scow  Arcadia  would  meet  with  when  she  was  subjected  to  the  effect  of 
tlie  ferryboat  swells  and  It  se^ns  to  me  that  In  that  respect  they  were  negligent 
They  should  have  known  what  the  effect  of  those  swells  would  be  upon  the 
scow  and  in  failing  to  ascertain  that,  they  were  guilty  of  negligence,  such 
negligence  as  ought  to  make  them  responsible  for  the  effects  of  this  accident 

1  therefore  direct  that  a  decree  be  entered  for  libellant  against  the  respond- 
ents with  an  order  of  reference. 


(173  Fed.  350.) 

PATTON  et  al.  v.  MARSHALL. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    July  18,  1909.) 

No.  871. 

1.  Equitt  (I  204*)— Cboss-Bill— Bbingino  in  New  Pabties. 

New  parties  cannot  be  brought  Into  a  suit  in  equity  by  a  cross-bill ;  bot, 
If  the  Interest  of  defendant  requires  their  presence,  he  should  take  the 
objection  of  nonjoinder  and  compel  complainant  to  amend. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  |  467;  Dec  Dig.  i 
204.*] 

X  Equity  (|  204*)— Cross-Bill— Right  to  Pile. 

In  a  suit  in  equity  by  the  purchaser  of  coal  rights  In  lands  for  a  ^)ecific 
enforcement  of  the  contract,  the  terms  of.  which  were  In  dispute  between 
the  parties,  the  defendant  cannot  by  cross-bill  bring  In  as  parties  defend- 
ant the  agents  who  made  the  contract  on  his  behalf  and  with  his  approval, 
to  have  their  right  to  commissions  determined,  a  controversy  which  b 
no  relevancy  to  the  principal  suit  and  In  which  complainant  has  no  ii^- 
terest  - 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Dec.  Dig.  |  204.*] 
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S.  CJouRTs  (I  307*)— Federal  Coubts— Jurisdiction  of  Cross-Bill* 

If  a  cross-bill  in  a  federal  court  assumes  the  character  of  an  original 
bill,  it  will  be  dismissed  for  want  of  Jurisdiction,  vrhere  the  parties  to  the 
controversy  presented  thereby  are  clti^ns  of  the  same  state. 
[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  i  307.*] 

4.  Courts  (§  508*)  —  Federal  Courts  —  Injunction  Against  Proceedings  in 
State  Court. 

Under  Rev.  St  {  720  (U.  S.  Comp.  St.  1901,  p.  581),  which  provides  that 
a  writ  of  injunction  shall  not  be  granted  by  a  federal  court  to  stay  pro- 
ceedings in  any  court  of  a  state,  a  federal  court  has  no  power  to  enjoin 
the  further  prosecution  of  an  action  at  law  in  a  state  court  between  citi- 
zens of  the  same  state  to  permit  one  of  the  parties  to  litigate  the  same 
question  before  it  by  malting  the  other  party  a  defendant  in  a  suit  in  equity 
pending  therein. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  §  508.* 

Enjoining  proceedings  in  state  courts,  see  notes  to  Garner  v.  Second  Nat. 

Bank,  16  C.  C.  A.  90;  Central  Trust  Co.  v.  Grantham,  27  C.  a  A.  575; 

Copeland  v.  Bruning,  63  C.  C.  A.  437.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  West  Virginia,  at  Parkersburg. 

Suit  in  equity  by  Elwood  D.  Fulton  against  T.  Marcellus  Marshall 
and  others.  To  a  cross-bill  filed  by  Marshall,  making  them  parties, 
John  Patton  and  Thomas  L.  Evans  demurred.  From  an  order  over- 
ruling the  demurrer  and  granting  an  injunction  staying  an  action  in  a 
state  court,  they  appeal.    Reversed. 

On  the  2d  of  October,  1901,  T.  Marcellus  MarshaU,  residing  in  the  state  of 
West  Virginia,  entered  into  a  contract  with  John  Patton  and  T.  L.  Evans  as 
follows: 

"I  hereby  authorize  John  Patton  and  T.  L,  Evans,  of  Ebirrlson  county,  W. 
Va.,  to  act  as  my  agents  in  selling  something  like  two  or  two  and  one-half 
thousand  acres  of  land  containing  coal  of  the  Pittsburg  vein  of  coal  that  I 
own  or  control.  I  agree  to  make  deeds  of  general  warranty  of  perfect  title 
for  all  lands  as  soon  as  the  money  shall  be  paid  to  me  or  deposited  to  my  order 
in  some  bank  specified  by  me  to  be  held  by  it  in  escrow  during  the  reasonable 
and  necessary  time  for  me  to  execute  said  deeds  and  for  the  grantees  to  ex- 
amine them  and  the  claim  of  title  back  of  them.  I  retain  all  rights  and  dis- 
cretion in  the  matter,  and  said  Evans  and  Patton  are  merely  employed  by  me 
to  carry  out  my  directions  in  the  matter. 

**Glenville,  W.  Va.,  Oct.  2,  1901.  T.  Marcellus  Marshall. 

"I  accept  the  above  agency. 

**Join  Patton  &  T.  L.  Evans." 

The  said  Marshall  at  the  time  was  the  owner,  In  his  own  right,  of  a  con- 
siderable quantity  of  coal  lands,  and  also  had  control  of  other  lands  as  ad- 
ministrator with  the  will  annexed  of  Robert  R.  Marshall,  deceased.  Acting 
upon  the  authority  conferred  as  above,  Patton  &  Evans  entered  into  a  contract 
with  E.  D.  Fulton  on  the  25th  of  October,  1901,  from  which,  in  order  to  show 
the  character  of  the  sale,  the  following  paragraph  therein  is  here  copied: 

"That  the  parties  of  the  first  part  do  hereby  sell  to  the  party  of  the  second 
part  all  of  the  coal  known  as  the  Pittsburg  vein  upon  and  underlying  the 
farm  or  tracts  of  land  owned  by  T.  M.  Marshall,  and  also  all  of  the  coal  of 
the  vein  aforesaid  controlled  by  said  T.  M.  Marshall,  as  executor  of  the  last 
will  of  R.  R.  Marshall,  deceased,  situate  in  the  counties  of  Gilmer  and  Braxton, 
in  the  state  of  West  Virginia,  on  the  waters  of  the  lAttlo  Kanawha  river,  Slid- 
ing run,  Long  run,  Joe*s  run,  Heater^s  fork.  Dusk  Camp,  Copen's  run,  and  other 
tributaries  of  the  said  river,  containing  from  two  thousand  to  twenty-five  hun- 
dred acres,  more  or  less,  of  surface,  at  the  price  of  thirty-five  dollars  per  acre 
for  coal ;  no  aUowance  being  made  for  outcrops,  but  saving  and  excepting  there- 
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from  all  veins  or  strata  of  oul  other  than  that  usually  called  the  PittBbnrg 
vein.  This  sale  is  understood  to  include  all  the  coai,  subject  to  the  exceptions 
hereinbefore  stated  which  th^  executor  (who  is  understood  to  be  the  said  T. 
M.  Marshall)  Is  entitled  to  sell  and.  convey  under  the  proYlslcMis  of  the  will 
of  the  said  Robert  R.  Marshall,  deceased,  and  also  all  of  the  coal  owned  by  the 
said  T.  M.  Marshall,  in  consideration  whereof  the  party  of  the  second  part 
agrees  and  binds  himself  to  pay  the  purchase  money  of  thirty-five  dollars  per 
acre,  as  follows,  to  wit" 

The  terms  of  the  sale  were  $2,000  in  cash,  which  Fulton  paid  to  Marshall, 
$5,000  additional  within  30  days,  which  Pulton  also  paid,  and  a  sum  sufilcient 
to  malce  up  one-third  of  the  whole  purchase  price  within  00  days  from  the  date 
of  the  sale.  Marshall  agreed  to  pay  Patton  &  Evans  $2.50  per  acre  for  the 
services  they  were  to  render  in  making  the  sale  of  the  lands  above  described. 
Marshall  at  first  demurred  to  the  contract  which  his  agents,  Patton  &  Eivans, 
had  made  with  Fulton,  but  afterwards  ratified  it  and  accepted  the  cash  pay- 
ments, and  Fulton  then  made  a  deposit  in  bank  of  the  sum  of  $16,500  to  Mar- 
shairs  credit,  which  was  intended  to  cover  the  one-third  payment  required  by 
the  contract  Afterwards,  as  appears  from  the  record,  a  disagreement  arose 
between  Marshall  and  Fulton  as  to  the  construction  of  the  contract,  Marshall 
insisting  that  he  was  to  have  pay  for  the  land  contracted  to  be  sold  according 
to  the  actual  surface  area  of  each  of  the  tracts,  to  be  computed  from  the  hori- 
zontal measurement  of  the  exterior  boundaries,  without  r^erence  to  the  actual 
coal  area  of  the  said  tracts,  and  that,  whilst  Fulton  had  bought  upon  these 
terms,  the  contract  was  only  to  convey  to  him  the  actual  Pittsburg  vein  or 
stratum  of  coal  underlying  the  said  tracts.  On  the  other  hand,  Fulton  con- 
tended that  he  was  not  to  pay  per  acre  for  surface  measurement,  but  only  for 
the  quantity  actually  underlaid  by  the  kind  of  coal  prescribed  In  the  contract 
Marshall  refused  to  execute  deed  to  Fulton  upon  the  terms  claimed  by  the 
latter,  and  thereupon  Fulton  filed  his  bill  on  the  equity  side  of  the  docket  In 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  West  Vir- 
ginia to  compel  specific  performance  of  the  contract  of  sale  made  with  him  by 
Marshall,  through  his  agents,  Patton  &  Evans,  on  the  25th  day  o^  October, 
1901. 

Fulton's  bill  was  filed  on  the  4th  of  September,  1908,  and  he  named  as  de- 
fendant in  his  suit  T.  Marcellus  Marshall,  in  is  own  right  and  as  administra- 
tor with  will  annexed  of  Robert  R.  Marshall,  deceased.  By  leave  of  the  court 
Fulton  filed  in  his  cause  on  November  3, 1903,  an  amended  bill.  In  which  Robert 
M.  Marshall,  John  S.  Withers,  and  Robert  G.  Linn  are  named  as  defendants 
In  addition  to  those  in  the  original  bill.  In  the  amended  bill  Fulton  se^s  the 
same  relief  as  in  the  original ;  the  object  of  the  amendment  being,  as  appears 
from  the  record,  to  brtng  in  as  additioiud  parties  defendant  Robert  M.  Mar- 
shall, John  S.  Withers,  and  Robert  G.  linn.  Robert  Mw  Marshall  was  daim- 
Ing  an  interest  as  one  of  the  devisees  under  the  will  of  Robert  R.  Marshall 
in  the  coal  lands  contracted  to  be  sold  to  Fulton,  and  John  S.  Withers  also 
claimed  an  Interest  in  the  said  lands  by  reason  of  a  conveyance  from  Charles 
E.  Marshall,  who  was  a  devisee  also  under  the  said  will.  Robert*G.  Linn,  the 
other  defendant  brought  in,  was,  so  it  was  alleged,  the  owner  of  one  of  the 
tracts  of  land  sold  to  Fulton.  Robert  M.  Marshall  and  John  S.  Withers  were 
undertaking  to  assert  whatever  right  they  may  have  had  in  these  coal  lands  by 
a  bill  of  complaint  which  they  had  filed  on  the  18th  of  November,  1903,  in 
the  circuit  court  of  Gilmer  county,  W.  Va.,  after  Fulton  had  filed  h\a  bill  in 
the  Circuit  Court  of  the  United  States,  as  l)efore  stated.  They  named  as  de- 
fendants in  their  bill  in  the  circuit  court  of  Gilmer  county  T.  Marcellus  Mai^ 
shall,  in  his  own  right  and  as  administrator  of  Robert  R.  Marshall,  deceased* 
Elwood  D.  Fulton,  and  Robert  G.  Lrinn. 

The  bill  filed  by  Robert  M.  Marshall  and  John  S*  Withers  in  the  state  court 
sought  to  compel  Fulton  and  T.  Marcellus  Marshall  to  carry  out  the  contract 
which  had  been  made  through  Patton  and  Evans  for  the  sale  of  the  Pittsburg 
vein  of  coal  upon  and  underlying  the  tracts  of  land  which  T.  Marcellus  Ma^ 
shall  owned  and  controlled,  as  heretofore  stated.  The  complainants  in  that 
bill  claimed  that  they  were  entitled  to  a  part  of  the  proceeds  of  th\s  sale,  be- 
cause of  an  alleged  interest  In  some  of  the  lands  embraced  in  the  contract 
The  disclosure  of  these  facta^  it  is  assumed,  led  to  the  filing  of  Fultonl 
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amended  bill  in  the  Circuit  Court  of  the  United  States  to  bring  in  Robert  M. 
Marshall,  John  S.  Withers,  and  Robert  G.  Linn  as  parties  defendant.  On  the 
same  day  that  Fulton's  bill  was  filed  in  the  Circuit  Court,  to  wit,  the  4th  day  of 
September,  1908,  John  Patton  and  Thomas  L.  Evans,  T.  Marcellus  Marshall's 
agents,  who  made  the  contract  of  sale  with  Fulton,  brought  a  suit  at  law  in  the 
circuit  court  of  Gilmer  ^county,  W.  Va.,  against  T.  Marcellus  Marshall,  to  re- 
cover of  him  their  compensation  for  services  rendered  in  effecting  the  sale  to 
Fulton  under  the  contract  of  October  2,  1901.  Their  declaration  was  in  as- 
sumpsit, and  they  demanded  a  commission  of  $2.50  per  acre  for  the  number  of 
acres  which  Marshall  authorized  them  to  sell.  To  this  declaration  Marshall 
demurred;  but,  his  demurrer  having  been  overruled,  he  entered  his  plea  of 
non  assumpsit  on  January  il,  1904,  and  the  issue  was  Joined.  Upon  the  peti- 
tion of  T.  Marc^lus  Marshall,  the  defendant,  the  circuit  court  of  Gilmer 
county  stayed  proceedings  in  the  suit  of  Patton  and  Evans  from  time  to  time 
and  until  March  term,  1907,  of  said  court  At  this  term  of  the  said  court,  at 
the  instance  of  Marshall,  the  court  again  stayed  proceedings  in  the  suit  until 
the  next  regular  term  of  the  .court  Before  the  day  arrived  to  which  the  last 
stay  had  been  given,  T.  Marcellus  Marshall  on  June  27.  1907,  filed  his  cross- 
bill in  the  Fulton  suit  In  the  Circuit  Court  of  the  United  States.  The  prayer 
of  this  cross-bill  was,  among  other  things,  that  John  Patton  and  Thomas  L. 
Evans  be  made  parties  defendant,  and  that  their  rights  be  litigated  and  de- 
termined in  the  Fulton  suit,  and  that  they  be  enjoined  and  restrained  from  pro- 
ceeding further  in  the  action  which  they  had  brought  in  the  state  court  The 
Circuit  Court,  In  response  to  this  prayer,  directed  a  subpoena  to  be  issued  com- 
manding the  said  Patton  and  Evans  to  appear,  and  also  granted  a  restraining 
order  enjoining  them  from  proceeding  with  their  case  against  T.  Marcellus 
Marshall  in  the  state  court  Patton  and  Elvans  demurred  to  the  cross-bill  and 
moved  to  dissolve  the  injunction.  The  demurrer  was  overruled,  and  a  decree 
entered  continuing  the  injunction.  From  this  decree  Patton  and  Ehrans  ap- 
pealed to  this  court 

The  assignments  of  error  on  this  appeal  present  for  consideration  two  propo- 
sitions: First,  that  the  defendant,  T.  Marcellus  Marshall,  could  not  by  his 
cross-bill  make  Patton  and  Evans  parties  defendant  to  the  Fulton  suit  in  the 
Circuit' Court  of  the  United  States;  Second,  that 'the  Circuit  Court  was,  by 
reason  of  section  720,  Revised  Statutes  of  the  United  States  (U.  S.  Comp.  St 
1901,  p.  581),  without  Jurisdiction  to  enjoin  the  action  at  law  which  Patton  and 
Evans  had  brought  and  which  was  pending  in  a  court  of  the  state  of  West 
Virginia. 

John  W.  Davis  (R.  F.  Kidd  and  Davis  &  Davis,  on  the  briefs),  for 
appellants. 

W.  E.  R.  Byrne  (Linn  &  Byrne,  on  the  briefs),  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict  Judge. 

BOYD,  District  Judge  (after  stating  the  facts  as  above).  It  is  the 
privilege  of  a  complainant  in  a  bill  m  equity  to  make  such  parties 
defendant  in  his  suit  as  he  may  elect,  provided  such  parties  come 
within  the  class  of  necessary  parties,  or  proper  parties,  or  both;  but 
even  the  complainant  ha^  no  right  to  go  beyond  these  classes,  and 
bring  into  his  suit  those  who  have  no  connection  with  the  controversy 
disclosed  in  the  bill,  nor  interest  or  concern  in  its  determination.  It 
seems  that  the  complainant  in  the  equity  cause  of  Fulton  against  Mar- 
shall, pending  in  the  Circuit  Court  of  the  United  States,  had  brought 
before  the  court  all  the  parties,  so  far  as  interests  are  disclosed  by  the 
record,  necessary  to  a  complete  determination  and  adjudication  of  the 
subject-matter  of  his  bill.  In  the  outset  he  made  party  defendant  T. 
Marcellus  Marshall,  in  his  own  right  and  as  administrator,  with  whom 
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the  contract  of  sale  had  been  made,  and  as  against  these  parties  the 
complainant  sought  specific  performance.  It  was  afterwards  ascer- 
tained that  Robert  M.  Marshall  and  John  S.  Withers  claimed  an  in- 
terest in  the  proceeds  of  the  sale,  and  it  was  further  ascertained  that 
the  legal  title  to  one  of  the  tracts  of  land  included  was  in  Robert  G. 
Linn.  It  cannot  be  denied  that  if  the  Marshall  last  named  and  Withers 
and  Linn  held  title  to  portions  of  the  land  included  in  the  contract 
of  sale,  or  were  entitled  to  participate  in  the  distribution  of  the  pro- 
ceeds, they  were  at  least  proper,  if  not  necessary,  parties.  It  was  the 
orderly  course,  therefore,  when  Fulton  discovered  that  these  persons 
were  claiming  an  interest  in  the  lands  wherein  he  had  contracted  to 
buy  coal  rights  which  might  in  some  way  affect  the  title  to  be  derived 
from  T,  Marcellus  Marshall,  that  he  should  proceed  by  an  amended 
bill  to  make  them  parties  defendant.  When  Fulton  had  brought  be- 
fore the  court  as  defendants  in  his  action  all  such  parties  as  he  knew 
or  had  ground  to  believe  were  interested  in  the  subject-matter  of  his 
action,  he  had  the  right  to  proceed  with  his  cause  without  interruption 
on  the  part  of  one  of  the  defendants  by  an  effort  to  introduce  into 
the  litigation  an  independent  disconnected  controversy  between  such 
defendant  and  outside  parties. 

If  the  complainant  had  omitted  to  brin^  in  parties  who  were  neces- 
sary to  a  complete  determination  of  equities  between  himself  and  one 
or  more  of  the  defendants,  or  among  defendants  themselves,  in  regard 
to  the  subject-matter  of  the  suit,  a  cross-bill  was  not  the  proper  pro- 
ceeding by  which  to  supply  such  defect.  A  cross-bill  in  equity  pos- 
sesses no  such  function. 

"The  purpose  of  a  cross-bill  is  either  to  obtain  a  discovery  in  aid  of  a  de- 
fense to  ttie  original  bill,  or  to  obtain  full  relief  to  all  the  parties  touching  the 
matter  of  the  original  bill."    Story's  Equity  Pleading,  |  385. 

*'New  parties  cannot  be  Introduced  into  a  cause  by  a  cross-bilL  If  the  plain- 
tiff desires  to  malce  new  parties,  he  amends  his  blU  and  makes  them.  If  the 
Interest  of  the  defendant  requires  their  presence,  he  takes  the  objection  of  non- 
Joinder,  and  the  complainant  is  forced  to  amend  or  his  bill  is  dismissed.** 
Shields  et  al.  v.  Barrow,  17  How.  130,  15  L.  Ed.  158. 

But,  aside  from  this,  Fulton's  suit  was  for  the  specific  performance 
of  a  contract  of  sale,  a  cause  of  action  peculiarly  cognizable  in  a  court 
of  equity.  It  was  of  no  concern  to  him  what  Marshall  had  agreed 
to  pay  his  agents  whom  he  had  authorized  to  secure  a  purchaser  for 
the  coal  rights  in  the  lands,  nor  could  the  compensation  for  services 
due  or  claimed  by  such  agents  enter  into  Fulton's  cause  of  action. 
In  equity  pleading,  the  answer  is  a  defense  to  complainant's  bill,  and 
does  not  set  up  grounds  for  affirmative  relief.  Such  relief  is  granted 
upon  a  cross-bill.  But  affirmative  relief  in  response  to  the  prayer  of 
a  cross-bill  is  against  either  the  plaintiff  or  a  codefendant  in  the  origi- 
nal bill.    Street's  Fed.  Equity  Prac.  vol.  2,  §  1020. 

**The  cross-bill  must,  so  it  is  held,  be  germane  to  the  original  MIL  It  must 
be  confined  to  the  same  matters  as  the  original  bill,  and  it  cannot  introduce  a 
new  controversy  not  embraced  In  the  original  bill."  Streets  Fed.  Eq.  Praa 
vol.  2,  f  1030. 

This  author  lays  down  the  further  principle  that  a  cross-bill  is  pri- 
marily a  defense,  and,  being  so  considered,  is  confined  to  matters  in 
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litigation  in  the  original  suit ;  otherwise,  new  matters  might  be  intro- 
duced into  a  litigation  by  cross-suits  without  end;  and  still  further 
says  the  same  author,  in  section  1031 : 

"A  cross-bill  is  bad  that  goes  beyond  the  original  bill,  and  states  a  cause  of 
action  foreign  to  the  primary  dispute.  A  cross-bUl  may  aUege  new  or  addi- 
tional facts  not  set  forth  In  the  original  bill*  and  be  germane  to  the  subject- 
matter  of  the  action.  The  introduction  of  new  facts  do  not  render  a  cross- 
bill objectionable,  but  the  making  of  a  foreign  or  multifarious  issue." 

Johnson  Railroad  Signal  Co.  v.  Union  Switch  &  Signal  Co.  (C.  C.) 
43  Fed.  331,  holds  as  well  settled  the  rule  that  a  cross-bill  cannot  intro- 
duce any  new  or  distinct  matter  not  within  the  scope  of  the  original 
bill,  nor  such  matter  as  is  not  necessary  as  a  defense  to  the  original  bill 
or  is  foreign  to  the  primary  controversy.  A  cross-bill  which  seeks  no 
discovery  and  sets  up  no  defense,  except  such  as  would  be  available 
by  answer,  is  bad.  Street,  Fed.  Eq.  Prac.  vol.  2,  §  1022.  See,  also. 
Miller  v.  Rickey  (C.  C.)  146  Fed.  577. 

In  Railway  Co.  v.  United  States,  101  U.  S.  639,  25  L.  Ed.  1074, 
it  is  held  that  a  cross-bill  cannot  be  used  to  bring  in  new  and  distinct 
matters,  and  in  support  the  court  cites  in  that  case  Ayers  v.  Chicago, 
101  U.  S.  184,  25  L.  Ed.  838.  A  cross-bill  must  grow  out  of  the  origi- 
nal suit.  It  cannot  bring  in  new  and  distinct  matters.  Rubber  v.  Good- 
year, 9  Wall.  788,  19  L.  Ed.  566,  and  Cross  v.  Del  Valle,  1  Wall.  5, 
17  L.  Ed.  515.    In  this  last  case  it  is  said  by  the  court: 

"That  a  cross-bill  is  a  mere  auxiliary  suit,  and  a  dependency  of  the  original. 
It  may  be  brought  by  a  defendant  against  the  plaintiff  in  the  said  suit,  or 
against  other  defendants,  or  against  both ;  but  it  must  be  touching  the  matters 
in  question  in  the  bUl." 

A  cross-bill  cannot  introduce  a  new  controversy,  which  it  is  not 
necessary  to  be  decided  in  order  to  have  a  final  decree  on  the  case  pre- 
sented by  the  original  bill.  A  cross-bill  is  "a  proceeding  to  procure 
a  complete  determination  of  a  matter  already  in  dispute."  2  Dan.  Ch. 
Pr.  1549,  and  note  2.  The  matter  in  dispute,  as  disclosed  by  Fulton's 
bill,  was  only  specific  performance  of  Marshall's  contract.  Suppose, 
for  the  sake  of  the  argument,  that  Marshall  had  been  the  moving  party, 
and  had  filed  his  bill  against  Fulton  for  specific  performance  of  the 
contract  of  sale ;  no  one  would  contend  that  Patton  and  Evans  would 
have  been  either  necessary  or  proper  parties,  for  in  the  broadest  view 
they  had  no  interest  which  a  decree  against  Fulton  compelling  him  to 
carry  out  his  contract  could  affect.  Then  how  can  they  be  necessary 
parties  to  a  decree  requiring  Marshall  to  accept  the  balance  of  the  pur- 
chase money  and  make  title  to  Fulton  in  compliance  with  the  terms 
of  the  contract  which  the  latter's  bill  seeks  to  have  specifically  per- 
formed? We  feel  constrained  in  answer  to  this  question  to  hold  that 
Patton  and  Evans  were  not  necessary  or  proper  parties  to  Fulton's 
bill.  They  had  no  interest  in  the  subject-matter  of  controversy  be- 
tween Fulton  and  Marshall,  nor  in  any  controversy  which  might  arise 
between  defendants  themselves  within  the  scope  or  the  purposes  of  the 
original  bill.  Following,  therefore,  in  the  line  which  we  have  pur- 
sued in  discussing  this  case,  and  relying  upon  the  authorities  and  deci- 
sions  which  we  have  cited,  it  is  our  conclusion  that  Marshall  could  not 
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by  his  cross-bill  make  Patton  and  Evans  parties  defendant  to  Fulton's 
bill. 

So  far  as  appellant's  first  assignment  of  error  is  concerned,  we  might 
stop  here;  but  there  is  another  view  presented  by  counsel  which  we 
must  admit  carries  with  it  some  force,  and  that  is  that  Marshall's  cross- 
bill, undertaking  as  it  does  to  introduce  into  Fulton's  suit  new  parties 
defendant  against  whom  Marshall  alone  seeks  relief,  gives  to  his  plead- 
ing the  character  of  an  original  bill,  and,  this  being  so,  that  the  essential 
element,  to  wit,  diverse  citizenship,  as  between  Marshall  and  the  new 
defendants,  is  wanting,  and  therefore  the  Circuit  Court  of  the  United 
States  is  without  jurisdiction.  As  will  be  seen,. Marshall  and  Patton 
and  Evans  are  all  citizens  of  West  Virginia.  If  a  cross-bill  assumes 
the  character  of  an  original  bill,  it  will  be  dismissed  if  wanting  in  the 
element  of  diverse  citzenship  which  will  be  necessary  to  give  jurisdic- 
tion to  the  Circuit  Court  of  the  United  States.  Cross  v.  Del  Valle, 
supra.  See,  also,  Delaware,  L.  &  W.  R-  Company  v.  Jersey  City  (C. 
C.)  168  Fed.  128. 

Appellants'  second  assignment  of  error  is  based  upon  the  proposition 
that  the  Circuit  Court  was  without  jurisdiction  to  enjoin  proceedings 
in  the  action  at  law  which  Patton  and  Evans  had  brought  against  T. 
Marcellus  Marshall  in  the  state  court.  It  will  be  observed  that,  when 
Marshall  filed  his  cross-bill  in  the  Fulton  suit,  the  action  at  law  brought, 
by  Patton  and  Evans  against  him  in  the  state  court  had  been  pending 
nearly  three  years.  Marshall  had  entered  his  plea  of  nonassumpsit, 
and  had  thereby  raised  an  issue  which  the  plaintiffs  were  entitled  to 
have  tried  by  a  jury.  It  is  also  a  fact,  as  appears  in  the  record,  that 
in  the  Fulton  suit  in  the  Circuit  Court,  which  had  also  been  pending 
for  the  same  length  of  time,  Marshall  had  filed  his  answer,  to  which 
Fulton  had  on  the  28th  day  of  June,  1904,  made  replication.  This  case 
was,  therefore,  at  issue,  and  a  decree  for  the  parties  to  take  testimony 
had  been  entered.  In  this  situation,  Marshall,  by  his  cross-bill,  was 
permitted  to  bring  in  Patton  and  Evans  as  parties  defendant  to  the 
Fulton  bill  in  the  Circuit  Court,  and  by  a  decree  of  that  court  to  enjoin 
them  from  proceeding  with  their  action  at  law  in  the  state  court.  The 
decree  of  the  Circuit  Court,  therefore,  had  not  only  the  effect  to  deprive 
Patton  and  Evans  of  their  right  to  have  the  issue  of  fact  raised  by  the 
pleadings  in  their  suit  against  Marshall  tried  by  jury,  but  at  the  same 
time  the  injunction  issued  by  a  court  of  the  United  States  stayed  a  pro- 
ceeding properly  instituted  and  pending  in  a  state  court  of  West  Vir- 
ginia. 

We  do  not  deem  it  necessary  to  discuss  the  right  of  trial  by  jury, 
but  will  pass  on  to  the  second  proposition;  that  is,  that  by  the  injunc- 
tion issued  in  this  case  the  suit  of  Patton  and  Evans  against  Marshall, 
pending  in  a  state  court,  was  stayed.  There  can  be  no  doubt  of  the 
power  of  the  courts  of  the  United  States  in  the  exercise  of  their  equity 
jurisdiction  to  issue  the  writ  of  injunction.  This  power  is  inherent 
in  the  courts  themselves,  and  is  also  amply  secured  by  statutes  which 
authorize  them  to  issue  all  writs  necessary  for  the  exercise  of  their  re- 
spective jurisdictions.  Upon  this  general  power,  however,  there  is  one 
important  limitation,  and  that  is  by  virtue  of  section  720  of  the  Re- 
vised Statutes,  which  declares: 
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"The  writ  of  injunction  shall  not  he  granted  by  any  court  of  the  United 
States  to  stay  proceedings  in  any  court  of  a  state,  except  in  cases  where  snch 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy." 

The  Supreme  Court  of  the  United  States  has  passed  upon  this  stat- 
ute in  a  number  of  cases,  notably  in  the  case  of  Peck  et  al.  v.  Jenness 
et  al.,  48  U.  S.  612,  12  L.  Ed.  841.  In  that  case  the  Supreme  Court,, 
speaking  through  Mr.  Justice  Grier,  says : 

"Act  Cong.  March  2,  1798,  c.  66,  5  5,  declares  that  a  writ  of  injunction  shaU 
not  be  granted  'to  stay  proceedings  in  any  court  of  a  state.'  In  the  case  of 
Dlggs  V.  Wolcott,  4  Cranch,  179,  2  L.  Ed.  587,  the  decree  of  the  Circuit  Court 
had  enjoined  the  defendant  from  proceeding  in  a  suit  pending  in  a  state  court, 
and  this  court  reversed  the  decree,  because  it  had  no  Jurisdiction  to  enjoin 
proceedings  in  a  state  court" 

Following  in  line  with  this  decision,  the  Supreme  Court  again,. 

through  Mr.  Justice  Bradley,  in  Haines  et  al.  v.  Carpenter  et  al.,  91 

U.  S.  254,  23  L.  Ed.  345,  says : 

"In  the  first  place,  the  great  object  of  the  suit  is  to  enjoin  and  stop  litiga- 
tion in  the  state  courts,  and  to  bring  all  the  litigated  questions  before  the  Cir- 
cult  Court  This  Is  one  of  the  things  which  the  federal  courts  are  expressly 
prohibited  from  doing.  By  the  act  of  March  2,  1793,  It  was  declared  that  a 
writ  of  Injunction  shall  not  be  granted  to  stay  proceedings  in  a  state  court* 
This  prohibition  is  repeated  In  section  720  of  the  Revised  Statutes,  and  extends 
to  all  cases  except  where  otherwise  provided  by  the  bankrupt  law.  This  ob- 
jection alone  is  sufficient  ground  for  sustaining  the  demurrer  to  the  bill." 

There  are  other  decisions  of  the  Supreme  Court  in  point  upon  this 
question,  but  we  will  not  pursue  the  discussion  further  than  to  say 
that  there  are,  it  is  true,  some  cases  constituting  exception  to  the  gen- 
eral doctrine  announced  in  the  authorities  we  have  cited.  See  Deizsch 
V.  Huidekoper,  103  U.  S.  494,  26  L.  Ed.  497,  in  which  Kern  v.  Huide« 
koper,  103  U.  S.  485,  26  L.  Ed.  354,  is  cited  and  approved,  and  French 
V.  Hay,  22  Wall.  250,  22  L.  Ed.  854,  reaffirmed.  Our  case,  however, 
is  not  within  the  exception,  as  a  perusal  of  the  opinions  of  the  Su- 
preme Court  in  the  cases  named  will  abundantly  show. 

It  is  our  conclusion,  therefore,  that  there  was  error  in  the  decree 
of  the  Circuit  Court,  and  that  it  should  be  reversed.  The  case  is  re- 
manded, to  the  end  that  Marshall's  cross-bill,  so  far  as  it  concerns  Pat- 
ton  and  Evans,  may  be  dismissed,  and  the  injunction  against  them 
dissolved. 

Reversed. 
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SIMERSON  V.  ST.  LOUIS  &  S.  F.  R.  CO. 

(Circuit  (}ourt  of  Appeals,  Eightli  Circuit    October  15,  1909.) 

No.  2,957. 

1.  Masteb  a  WD  Servant  (|  252*)— Negligence  of  Fellow  Sebv  ants— Kansas 

Railboad  Statute. 

Gen.  St  Kan.  1905,  SS  6312,  6313,  whidi  make  railroad  companies  liable 
for  injuries  to  or  the  death  of  employes  through  the  negligence  of  f^Iow 
servants,  '^provided  that  a  notice  in  writing  that  an  injury  has  been  sus- 
tained, stating  the  time  and  place  thereof,  shall  have  been  given  by,  or 
on  behalf  of,  the  person  injured  to  such  railroad  company  within  eight 
months  after  the  occurrence  of  the  Injury,"  create  a  new  liability  and 
confer  a  new  right  not  before  existing  in  the  state,  both  conditioned,  how- 
ever, on  the  giving  of  the  stated  notice,  which  is  an  essential  condition 
precedent  to  the  right  to  maintain  an  action  on  such  statute;  and  the 
necessity  of  such  notice  is  not  obviated  by  the  fact  that  the  action  is 
commenced  within  eight  months  after  the  injury  occurred. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Ont  Dig.  {  806; 
Dec.  Dig.  I  2o2.*] 

2.  Tbial  a  169*)— Direction  of  Verdict— Grounds  of  Motion. 

The  objection  that  a  plaintitf  did  not  give  a  notice  which  was  an  es- 
sential condition  precedent  to  the  right  to  bring  the  action  need  not  be 
pleaded,  but  may  be  made  on  motion  for  a  directed  verdict  at  the  close  of 
the  proof. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec.  Dig.  |  169.*1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

Action  by  Annie  Simerson  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  defendant  on  directed  verdict,  and 
plaintiff  brings  error.    Affirmed. 

P.  C.  Young,  for  plaintiff  in  error. 

R.  R.  Vermilion  (W.  F.  Evans,  on  the  brief),  for  defendant  in  er- 
ror. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  CARLAND,  Dis- 
trict Judge. 

ADAMS,  Circuit  Judge.  This  was  an  action  by  the  widow  of  John 
Simerson,  on  behalf  of  herself  and  her  two  minor  children,  for  dam- 
ages occasioned  by  the  death  of  her  husband,  caused  by  the  negligent 
acts  of  his  co-employes  while  they  were  working  together  as  a  switch- 
ing crew  in  the  yards  of  defendant  railroad  company  in  Neodesha, 
Kan.  The  Circuit  Court  at  the  close  of  plaintiff's  case,  it  not  having 
appeared,  among  other  things,  that  any  notice  of  injury  had  been 
given  to  the  railroad  company  prior  to  the  institution  of  the  suit,  di- 
rected a  verdict  for  the  defendant.    Plaintiff  prosecutes  error. 

In  the  view  we  take  of  this  case,  only  one  of  the  several  questions 
argued  need  be  decided,  and  that  is  whether  under  the  laws  of  Kan- 
sas this  suit  was  maintainable  without  a  prior  notice  to  the  railroad 
company  of  the  injury  sustained.  This  suit  was  brought  in  1906  un- 
der the  provisions  of  section  6312  of  the  General  Statutes  of  Kansas 
of  1905.  This  section  embraces  the  fellow-servant  law  of  1874  (Laws 
1874,  p.  143,  c.  93),  as  amended  by  the  addition  of  the  proviso  by  the 
act  of  March  4,  1903  (Laws  Kan.  1903,  p.  599,  c.  393),  and,  as  amend- 
ed (Laws  1905,  p.  566,  c.  341),  is  in  the  following  words : 
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"Every  railroad  company  organized  or  doing  business  In  tlie  state  of  Kan- 
sas shall  be  liable  for  all  damages  done  to  any  employ^  of  said  company  in 
consequence  of  any  negligence  of  its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employ^  to  any  person  sustaining  such  damage:  Pro- 
vided, that  notice  in  writing  that  an  injury  has  been  sustained,  stating  the 
time  and  place  thereof,  shall  have  been  given  by  or  on  behalf  of  the  person 
injured  to  such  railroad  company  within  eight  months  after  the  occurrence 
of  the  injury." 

Section  6313  discloses  that  the  prior  section  is  applicable  to  a  case 
where  the  person  injured  dies  and  damages  resulting  from  his  death 
are  claimed  by  others.  Prior  to  these  enactments  the  rule  of  nonlia- 
bility of  the  master  to  the  employe  for  the  carelessness  of  a  fellow 
servant,  originally  declared  in  Priestly  v.  Fowler,  3  Mees.  &  Welsh. 
1,  and  first  applied  in  this  country  in  Murray  v.  South  Carolina  Rail- 
road Co.,  1  McMul.  (S.  C.)  385,  36  Am.  Dec.  268,  and  Farwell  v.  Bos- 
ton &  Worcester  R.  Co.,  4  Mete.  (Mass.)  49,  38  Am.  Dec.  339,  prevail- 
ed in  the  state  of  Kansas.  Before  then  the  death  of  an  employe  oc- 
casioned by  the  negligent  acts  of  his  fellow  servant  created  no  lia- 
bility whatsoever  against  the  employer.  These  enactments,  therefore, 
in  so  far  as  railroad  companies  and  their  employes  are  concerned, 
created  a  new  liability  and  conferred  a  new  right  before  then  unrecog- 
nized in  that  state.  The  Legislature,  which  created  the  liability  and 
conferred  the  right,  could,  of  course,  determine  and  fix  their  bounds 
and  subject  them  to  conditions.  If  it  saw  fit  to  impose  a  condition 
or  limitation  upon  the  incurrence  of  the  liability  or  the  enjoyment  of 
the  right,  it  rested  exclusively  in  its  sovereign  will  to  do  so.  These 
most  obvious  reflections  have  found  expression  in  many  cases  unnec- 
essary to  be  mentioned,  and  particularly  in  Lange  v.  Union  Pac.  R. 
Co.,  126  Fed.  338,  62  C.  C.  A.  48  and  Denver  &  R.  G.  R.  Co.  v.  Wag- 
ner, 167  Fed.  75,  92  C.  C.  A.  527,  decided  by  this  court,  and  Swisher 
V.  Railway  Co.,  76  Kan.  97,  90  Pac.  812,  decided  by  the  Supreme 
Court  of  the  state  of  Kansas. 

It  seems  to  us  very  plain  that  the  liability  created  by  the  Kansas 
statute  in  force  when  Simerson  was  killed  and  the  right  to  assert  that 
liability  were  conditioned  upon  the  giving  of  the  notice  specified  in 
the  statute.  The  Legislature  in  most  apt  words  conditioned,  not  the 
remedy,  but  the  incurrence  of  the  liability  itself,  upon  the  giving  of  a 
certain  notice  to  the  railroad  company  against  whom  liability  should 
be  asserted.  Whether  the  specified  condition  was  reasonable  or  un- 
reasonable, the  requiring  of  it  was  clearly  within  the  competency  of 
the  Legislature.  But  its  reasonableness  is  obvious.  The  large  number 
of  employes  of  most  railroad  companies,  their  distribution  over  wide 
areas  of  territory,  the  frequency  of  accidents  occasioned  by  their  care- 
lessness at  places  far  removed  from  general  offices,  well  justified  the  re- 
quirement of  a  notice  of  the  time  and  place  of  the  injury,  in  order  that 
the  company  might  ascertain  the  true  facts  of  the  case  while  fresh 
in  the  memory  of  witnesses,  and  before  they  should  be  scattered  so  as 
to  be  unavailable,  and,  of  more  consequence  still,  in  order  that  the 
company  might  have  an  opportunity  to  intelligently  consider  and  settle 
the  claims  without  incurring  the  expense  of  court  proceedings.  All 
these  and  other  considerations  which  will  readily  occur  to  the  min'l 
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well  warranted  the  Legislature  in  making  a  preliminary  notice  of  the 
time  and  place  of  the  injury  a  condition  precedent  to  liability.  By 
the  plain  language  of  the  statute  the  giving  of  the  notice  is  as  neces- 
sary an  element  of  the  creation  of  liability  as  the  negligence  of  the 
fellow  servant  itself  is.  The  proof  of  the  one  is  therefore  as  indis- 
pensable to  constitute  a  cause  of  action  as  the  proof  of  the  other. 

But  it  is  said  that  the  present  suit  was  brought  within  the  time  the 
notice  was  required  to  be  given,  and  is  itself  a  sufficient  compliance 
with  that  requirement.  To  this  we  are  unable  to  give  our  assent.  The 
plaintiff's  right  to  recover  depended  upon  her  right  at  the  inception 
of  the  suit,  and,  if  the  right  was  conditioned  upon  the  existence  of 
any  fact,  its  existence  should  have  been  pleaded  and  proved,  or  the 
right  was  not  made  to  appear.  American  Bonding  &  Trust  Co.  v. 
Gibson  County,  145  Fed.  871,  76  C.  C.  A.  165.  In  Veginan  v.  Morse, 
160  Mass.  143,  35  N.  E.  451,  in  a  case  in  which  the  requirement  of 
notice  was  held  to  constitute  a  condition  precedent  to  the  right  to 
bring  an  action,  it  was  held.  Holmes,  Judge,  now  Associate  Justice  of 
the  Supreme  Court,  delivering  the  opinion  of  the  court,  that  the  com- 
mencement of  the  action  without  having  first  given  the  required  notice 
availed  nothing,  and  that  such  suit  could  not  be  maintained.  See,  also, 
Thompson  v.  Southern  Coal  Co.,  15  N.  S.  Wales,  L.  R.  162,  and  its 
citations.  Cases  are  called  to  our  attention  where  the  requirement  of 
a  demand  before  suit  is  maintainable  is  held  to  be  complied  with  by  the 
institution  of  the  suit  itself ;  but  cases  of  this  kind  are  generally  con- 
trolled by  statutes  which  determine  the  character  of  the  demand  and  do 
not  condition  the  right  itself.  They  are,  therefore,  inapplicable  to  our 
present  inquiry.  Other  cases  are  called  to  our  attention  which  arise 
under  statutes  which  do  not  make  the  gfiving  of  a  notice  a  condition 
precedent  to  the  accruing  of  the  right,  but  rather  akin  to  the  statute  of 
limitations  which  affect  the  remedy.  They  are  likewise  inapplicable 
to  the  present  case. 

The  contention  that  the  defendant  could  not  avail  itself  of  the  want 
of  notice  in  this  case  without  a  special  plea  setting  it  up  is  untenable. 
The  motion  for  a  directed  verdict  at  the  close  of  the  proof,  on  what- 
ever ground  it  may  have  been  argued,  raised  a  question  of  law  whether, 
giving  full  force  and  effect  to  all  the  facts  proven,  a  cause  of  action 
had  l^en  made  out  under  the  law.  Denver  &  R.  G.  R.  Co.  v.  Wagner, 
supra. 

It  results  that  the  judgment  of  the  Circuit  Court  was  right,  and 
must  be  affirmed. 
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WBSTINGHOUSE   ELECTRIC  Sc  MFG.    CO.   T.   WAGNBB  HLECTBIO  & 

MFG.  CO. 

(drcolt  Court  of  Appeals,  Eighth  Circuit    Angnst  16,  1909.    Rehearing  De- 
nied October  18,  1909.) 

No.  2,857. 

1.  Patents  (i  828*)— IifFRiifOEMENT^ELECTBioAL  Contkbteb. 

The  Westinghouse  patent,  No.  366,362,  claim  4,  for  the  combination,  sub- 
stantially as  described,  of  an  electric  converter  constructed  with  open 
spaces  in  Its  core,  an  Inclosing  case,  and  a  nonconducting  fluid  or  gas  in 
said  case,  adapted  to  circulate  through  said  spaces  and  about  the  con- 
yerter  for  the  purpose  of  cooling  the  same,  construed,  and  lield  not  In- 
fringed  by  a  converter  in  which  spaces  were  left  between  the  coils,  and  be- 
tween them  and  the  Inclosing  case,  for  containing  a  cooling  liquid,  but 
which  had  no  open  spaces  In  Its  core;  that  being  an  essential  element  oi 
the  patented  combination. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  |  328w*] 

2,  Patents  <||  312,  318*)— Inebingemei^t— Pbofits  Regovebable— Bxtbden  ov 

Pboof. 

Where  an  infringing  article  contains  a  material  and  substantial  Im- 
provement over  that  of  the  patent,  the  patentee  Is  not  entitled  to  recover 
all  of  the  proflts  made  by  the  infringer,  but  only  such  as  resulted  from  the 
use  of  the  infringing  parts,  and  the  burden  rests  upon  him  to  separate  the 
proflts  arising  therefrom  by  reliable  and  tangible  evidence;  nor  does  the 
fact  that  the  infringer  kept  ho  separate  account  of  such  profits  relieve 
him  from  such  burden,  where  the  books  were  so  kept  before  there  was  any 
knowledge  or  belief  of  infringement,  and  without  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  545,  672,  573 ;  Dec. 
Dig.  §1  312,  318.* 

Accounting  by  infringer  for  proflts,  see  note  to  BrlckUl  t.  Mayor,  etc., 
of  City  of  New  York,  50  a  C.  A.  8.] 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri. 

For  opinion  below,  see  129  Fed.  604. 

Thomas  B.  Kerr  and  Paul  Bakewell  (Drury  W.  Cooper  and  Bake- 
well  &  Cornwall,  on  the  brief),  for  appellant. 
A.  C.  Fowler  and  Chester  H.  Krum,  for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
RINER,  District  Judge. 

RINER,  District  Judge.  This  was  a  bill  in  equity  filed  by  the  ap- 
pellant, Westinghouse  Electric  &  Manufacturing  Company,  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Mis- 
souri. The  bill  charges  the  appellee,  Wagner  Electric  &  Manufactur- 
ing Company,  with  infringement  of  letters  patent  of  the  United  States, 
No.  366,362,  dated  July  12,  1887,  issued  to  George  Westinghouse,  Jr., 
and  by  him  assigned  to  the  appellant.  The  patent  relates  to  improve- 
ments in  electrical  converters  or  transformers,  and  the  bill  prayed  for 
an  injunction  and  an  accounting.  The  general  nature  and  object  of 
the  invention  is  thus  stated  by  the  patentee : 
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"Tbe  InT^ntfon  relates  to  the  constructloii  of  a  class  of  apparatus  emplojed 
/or  transfornjlng  alternating  or  iDtermlttent  electric  currents  of  any  required 
Character  into  currents  differing  therefrom  in  certain  characteristics.  Such  ap- 
paratus are  usually  termed  'Induction  coils'  or  "converters,"  Tlie  object  of  thla 
Invention  is  to  provide  a  simple  and  efficient  converter,  which  will  not  become 
overheated  when  employed  for  a  long  time  In  transforming  currents  of  high 
electric  motive  force,  and  which  will  be  thoroughly  ventilated." 

.    The  following  drawings,  copied  from  the  patent,  show  a  cross-sec- 
tion and  a  longitudinal  section  of  appellant's  transformer: 


Having  reference  to  the  above  drawings,  the  patentee,  in  describing 
the  invention,  says : 

"Bererrlng  to  the  figures,  A  represents  tbe  core  of  the  converter,  and  C' 
and  C*  the  respective  colls.  The  core  Is  preferably  composed  of  thin  plates 
of  soft  Iron,  a,  a,  separated  individually  or  In  pairs  from  each  other  by  thin 
sheets  of  paper  or  oUier  insulating  material.  This  insulating  material  is  prel- 
erably  applied  to  one  surface  of  the  plates  by  belug  glued  or  pasted  thereto. 
and  these  surfaces  may  lie  all  In  the  same  direction,  thus  separating  ttie  plates 
individually,  or  alternate  plates  may  have  their  covered  surfaces  in  one  direc- 
tion and  the  intervening  plates  have  their  covered  faces  in  the  opposite  direc- 
tion, thus  magnetically  separating  the  plates  In  pairs.  The  plates  are  pre- 
ferably constructed  with  two  rectangular  openings,  ei  and  e',  through  whldi 
tbe  wires  pass.  For  convenience  in  inserting  the  colls,  or  rather  In  apptylDg 
tbe  plates  to  the  coils  after  the  latter  have  been  wound,  a  cut  is  made  from 
each  opening,  as  shown  at  b.  b.  By  bending  the  ends,  c,  c,  upward,  the  ptatee 
may  then  be  thrust  Into  position,  and  the  ends,  c,  c.  then  close  about  the  coils. 
The  tongues,  e>,  of  succeeding  plates,  are  preferably  Inserted  from  opposite 
sides.  I  do  not,  however,  herein  broadly  claim  an  Induction  coll  having  Its 
core  constructed  of  tbln  plates  formed  In  the  manner  Just  described ;  but  aneh 
invention  la  claimed  in  an  application  of  even  date  berewith,  filed  by  Albert 
Scbmtd.  Each  group  of — say  five  or  six — plates  thus  applied  is  preferablv 
separated  from  the  succeeding  group  by  air-spaces.  These  may  be  produced 
by  passing  tubes,  f',  f,  which  may  be  of  soft  Iron  or  other  metal,  or  of  vul- 
canized fiber,  along  the  lengths  of  the  plates.  It  may  be  aufBclent  In  other  In- 
stances to  block  tbe  group  of  plates  apart  at  intervals,  Instead  of  extending 
the  tut»es  the  entire  length.  Preferably,  also,  tbe  primary  and  secondary  coils. 
Gi,  C^,  are  separated  from  each  other  Id  a  similar  manner.  In  this  Instaace 
bloclis  or  tubes,  fi,  of  nonconducting  materials,  are  used.  The  tulws  may  be 
|)erforated,  as  shown  at  f*,  f>.  Where  the  converter  is  to  be  used  In  opea  air, 
the  tubes,  fi  and  t',  wonld  permit  a  free  circulation  of  air,  and  thus  aid  in 
keeping  the  converter  cool.  It  may  be  preferred  In  some  Instances  to  snrrouml 
the  converter  with  some  oil  or  parafflne,  or  other  suitable  material,  whicb  Till 
assist  in  preservlDC  insulation  and  will  not  be  Injured  by  beating.     This  matal^. 
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when  in  a  liquid  form,  circulates  through  the  tubes  and  the  intervening  spaces 
of  the  coils  and  plates,  and  preserves  the  insulation,  excludes  the  moisture,  and 
cools  the  converter.  The  entire  converter  may  be  sealed  into  an  inclosing 
case,  H,  which  may  or  may  not  contain  a  nonconducting  fluid  or  a  gas.'* 

The  patent  contains  five  claims,  but  the  bill  charges  infringement 
of  claim  4  only,  which  reads : 

"The  combination,  substantially  as  described,  of  an  electric  converter  con- 
structed with  open  spaces  in  its  core,  an  inclosing  case,  and  a  nonconducting 
fluid  or  gas  in  said  case  adapted  to  circulate  through  said  spaces  and  about 
the  converter." 

This  claim  was  adjudged  valid  in  Westinghouse  Electric  &  Mfg. 
Co.  V.  Union  Carbide  Co.  (C.  C.)  112  Fed.  417,  and  117  Fed.  495,  55 
C.  C.  A.  230,  hereafter  referred  to  as  the  Carbide  Case,  and  in  West- 
inghouse Electric  &  Mfg.  Co.  v.  American  Transformer  Co.  (C.  C) 
130  Fed.  550,  and  its  validity  was  also  recognized  by  the  Circuit  Court 
in  this  case.  In  the  foregoing  cases  it  was  decided  that  most,  if  not 
all,  of  the  elements  of  the  combination  of  claim  4  were  old  in  the  art ; 
but,  the  combination  being  new,  it  was  held  patentable,  and  in  this  view 
we  concur.  The  appellee  manufactured  and  sold  two  types  of  trans- 
formers— the  device  involved  in  the  carbide  suit,  which  was  there  held 
to  be  an  infringement  of  claim  4  of  appellant's  patent,  and  the  device 
referred  to  in  the  record  as  "Type  M."  Both  are  claimed  by  appellant . 
to  be  infringements  of  claim  4  of  its  patent. 

The  court  below  found  that  appellee's  type  M  device  did  not  infringe 
claim  4  of  appellant's  patent,  and  referred  the  cause  to  a  master  to  take 
and  state  an  account  of  the  "profits,  gains,  and  advantages"  received 
by  the  appellee,  together  with  all  damages  suffered  by  the  appellant  by 
reason  of  the  manufacture  and  sale  by  the  appellee  of  the  transformer 
held  in  the  Carbide  suit  to  be  an  infringement  of  claim  4  of  the  patent. 
Upon  the  incoming  of  the  master's  report,  exceptions  were  filed  thereto 
by  the  appellee,  the  exceptions  sustained,  and  a  decree  awatding  ap- 
pellant nominal  damages  only  was  entered.  Two  questions  are  pre- 
sented for  decision:  First.  Did  appellee's  transformer,  type  M,  in- 
fringe claim  4  of  appellant's  patent?  Second,  what  is  the  proper 
measure  of  recovery  upon  the  accounting?  These  questions  will  be 
considered  in  the  order  stated. 

•  The  appellee's  transformer,  decided  in  the  Carbide  suit  to  be  an 
infringement  of  the  appellant's  patent,  had  open  spaces,  not  only  be- 
tween the  coils  and  between  the  coils  and  the  core,  but  also  open  spaces 
in  the  core,  and  as  to  that  device  it  is  admitted  in  the  answer  that  the 
decision  in  that  case  is  res  adjudicata  and  that  a  permanent  injunction 
should  be  granted;  but  the  answer  denies  that  the  other  type  of  trans- 
former involved  in  this  suit,  known  as  "Type  M,"  is  an  infringement  of 
claim  4  of  plaintiff's  patent,  and  the  appellee  insists  that,  while  its  trans- 
former, type  M,  the  only  one  manufactured  by  it  since  the  decision  in 
the  Carbide  suit,  has  open  spaces  between  the  coils,  and  between  the 
coils  and  the  core,  it  has  no  open  spaces  in  the  core,  within  the  mean- 
ing of  claim  4  of  appellant's  patent,  and  that  the  open  spaces  in  the 
core  are  one  of  the  principal  elements  of  the  combination  of  the 
claim  in  suit,  and  therefore  its  type  M  device  is  not  an  infringement. 
Thus  the  question  is  presented  whether  the  open  spaces  between  the 
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coils,  and  between  the  coils  and  the  core,  found  in  appellee's  device, 
type  M,  can  be  said  to  be  open  spaces  in  the  core,  within  the  meaning  of 
claim  4  of  appellant's  patent.  It  is  not  contended  that  the  rectangular 
openings  in  the  core  for  the  purpose  of  admitting  the  coils  come  within 
the  claim;  but  it  is  insisted  by  appellant  that  the  open  spaces  between 
the  coils,  and  between  the  coils  and  the  core,  are  open  spaces  in  the 
core,  within  the  meaning  of  the  claim  we  are  now  considering. 

That  claim  is  for  a  combination,  and  the  rule  by  which  we  are  to 
be  governed  in  the  determination  of  the  question  presented  is  clearly 
stated  in  Water  Meter  Co.  v.  Desper,  101  U.  S.  332,  25  L.  Ed.  1024, 
as  follows: 

"It  is  a  weU-known  doctrine  of  patent  law  tliat  the  claim  of  a  combination 
Is  not  infringed  if  any  of  the  material  parts  of  the  combination  are  omitted. 
It  is  equally  well  known  that  if  any  one  of  the  parts  is  only  formally  omitted, 
and  is  supplied  by  a  mechanical  equivalent,  performing  the  same  office  and 
producing  the  same  result,  the  patent  is  infringed." 

And  again,  in  the  same  case,  the  court  said : 

"Our  law  requires  the  patentee  to  specify  particularly  what  he  claims  to  be 
new,  and,  if  he  claims  a  combination  of  certain  elements  or  parts,  we  cannot 
declare  that  any  one  of  these  elements  is  Immaterial.  The  patentee  makes 
them  all  material  by  the  restricted  form  of  his  claim.  We  can  only  decide 
whether  any  part  omitted  by  an  alleged  infringer  is  supplied  by  some  other 
device  or  instrumentality,  which  is  its  equivalent.** 

In  Westinghouse  Electric  &  Mfg.  Co.  v.  American  Transformer  Co., 
supra,  the  Circuit  Court  for  the  District  of  New  Jersey,  in  contrasting 
the  several  claims  of  the  patent,  one  with  another,  for  the  purpose  of 
more  certainly  ascertaining  the  meaning  of  claim  4,  said: 

"  ♦  •  •  The  'spaces*  of  claim  4  are  'open  spaces  in  its  core.'  The  'open 
space*  of  claim  1  is  that  intervening  between  *parallel  primary  and  secondary 
coils.'  The  combination  of  claim  2  has  as  its  elements,  first,  primary  and  sec- 
ondary cotls;  second,  a  core  composed  of  laminae  of  soft  iron  arranged  in 
groups;  and,  third,  'open  ^laces*  separating  said  groups.  This  claim,  aside 
from  the  coils,  specifically  refers  to  the  construction  of  the  core,  but  lacks  the 
elements  of  *an  inclosing  case*  and  'a  nonconducting  fluid  or  gas  in  said  case 
adapted  to  circulate  through  said  spaces  and  about  the  converter,'  included  in 
the  combination  of  claim  4.  The  elements  of  the  combination  of  claim  3  are, 
first,  a  core  composed  of  soft  Iron  plates  arranged  in  groups  and,  second,  'open 
tubes,*  Intervening.  This  claim  specifically  refers  to  a  particular  construction 
of  the  core,  but,  like  claim  2,  lacks  two  of  the  elements  of  claim  4.  Claim  5 
includes  the  following  elements:  First,  primary  and  secondary  coUs;  second, 
a  core  composed  of  magnetically  separated  laminae  of  soft  iron  arranged  in 
groups;  third,  'air  spaces'  separating  the  different  groups  from  each  other; 
and,  fourth,  the  arrangement  of  the  laminae  of  the  several  groups  in  different 
parallel  planes.  This  claim  also  specifically  refers  to  a  particular  ccmstruction 
of  the  core,  but,  like  claims  2  and  3,  lacks  the  same  two  elements  of  claim  4. 
In  the  combination  of  claim  4  'open  spaces  in  its  core*  as  well  as  an  Inclosing 
case*  and  *a  nonconducting  fluid  or  gas*  therein,  are  'substantially  as  described.' 
No  doctrine  of  equivalency  can  dispense  with  the  open  simces  in  the  core  of 
the  transformer,  for  they  are  a  necessary  element  of  the  combination.  Without 
them  the  claim  cannot  be  satisfled.  Open  spaces  might  be  produced  in  the 
core,  other  than  those  speciflcally  set  forth  in  the  drawings  or  description, 
which  would  be  the  equivalent  of  the  latter.  The  core  itself  might,  for  in- 
stance, be  cut  into  in  various  directions  in  such  manner  as  to  expose  what  may 
be  termed  Internal  heat-dissipating  surfaces  to  the  oU  or  other  medium  sur- 
rounding the  transformer,  and  In  such  case,  the  other  requirements  of  tbe 
combination  being  satisfled,  infringement  could  be  found.    But  the  essence  of 
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the  first  element  of  the  claim  Insisted  on  Is  that  the  open  spaces  of  the  trans- 
former must  be  'In  its  core.*  '* 

And,  in  passing  upon  this  question  in  the  present  case,  Judge  Adams, 

then  presiding  in  the  Circuit  Court,  said : 

"These  numerous  parallel  open  spaces  so  shown  in  the  drawings  and  model, 
and  any  other  open  spaces,  whether  parallel  or  not,  cutting  through  the  body  of 
the  surrounding  core  and  extending  into  the  interior  opening  containing  the 
colls,  are,  in  my  opinion,  the  'open  spaces  in  its  core'  contemplated  by  claim  4. 
The  purpose  of  these  open  spaces,  as  disclosed  by  the  patent  and  the  evidence  of 
experts,  is  to  permit  the  oil  to  so  bathe  the  heat-producing  surfaces  of  the  trans- 
former, and  to  so  circulate  throughout  the  parts  of  the  transformer,  as  to  pre- 
serve the  insulation  of  the  coils,  and  radiate  the  heat  generated  by  the  trans- 
former's action.  The  use  of  oil  or  parafflne  in  a  tank  inclosing  the  transform- 
er for  the  purposes  Just  specified  has  been  long  known  to  the  art,  and  Is  rec- 
ognized by  at  least  two  patents  prior  in  date  to  complainant's  patent.  Accord- 
ingly, the  invention  has  for  Its  main  purpose  only  the  physical  means  for  ef- 
fectually securing  this  circulation  of  oil.  It  deals  with  the  core  Itself,  and 
divides  it  up  Into  groups  of  plates,  each  group  separate  from  the  other  in  such 
way  as  to  make  numerous  parallel  open  spaces  in  the  core  leading  from  Its 
outer  surface  on  all  Its  four  sides  into  the  interior  opening  made  for  the  In- 
troduction of  the  colls.  This  interior  opening,  called  in  the  patent  'two  rect- 
angular openings,  e^  and  es,  through  which  the  wires  pass,'  is  not.  In  my  opin- 
ion, *an  open  space  in  its  core,'  within  the  meaning  of  claim  4.  I  adopt  the 
views  of  Prof.  Nlpher  with  respect  to  this  rectangular  opening.  He  says: 
The  core  Is  not  the  core  of  a  transformer  or  converter  until  these  rectangular 
openings  are  made  through  it'  He  says  further:  These  openings  give  char- 
acter to  the  core.*  'It  is  not  a  core  until  they  exist  there.'  The  core  is  in  fact 
given  such  a  form  that  it  surrounds  the  coil  in  a  certain  sense,  and  the  space 
so  surrounded  by  the  core  might  be  called  a  coil  opening.'  The  core  of  a 
transformer  Is  the  Iron  part  of  it.  It  must  be  so  constructed  as  to  permit  the 
introduction  of  the  coils  of  wire  approximately  through  its  center.  The  wire 
coll  must  be  put  in  to  make  a  transformer.  I  cannot  understand  how  this 
space  left  in  the  inside  of  the  iron  for  this  purpose  can  be  an  open  space  in 
the  core.  It  might  be  as  well  said  that  the  i^ace  left  on  the  outside  of  the 
iron,  between  it  and  the  Incasing  tank,  is  an  open  space  In  the  core.  The  de- 
fendant's device  has  a  space  between  the  colls,  and  has  also  this  rectangular 
opening  for  the  introduction  of  the  coils  into  the  core;  but,  for  the  reasons 
above  expressed,  these  are  not  'open  spaces  in  its  core,'  within  the  meaning  of 
the  patent  in  suit"    129  Fed.  604. 

As  already  suggested,  if  we  understand  appellant's  contention,  it 
is  that  the  term  "open  spaces  in  the  core,"  in  claim  4  of  its  patent,  in- 
cludes and  means  spaces  between  the  coils,  and  between  the  coils  and 
the  core,  or  that  such  spaces  are  the  equivalent  of  spaces  in  the  core. 
But  the  trouble  with  this  suggestion  is  that  the  claim  in  suit  describes 
no  such  spaces,  and  by  its  particularization  impliedly  excludes  them. 
In  that  claim  the  patentee  describes  a  combination  consisting  of  cer- 
tain enumerated  elements,  and  by  that  enumeration  he  is  bound. 

The  Circuit  Court  held  that  the  open  spaces  in  the  core,  as  described 
in  claim  4,  and  the  open  spaces  between  the  coils  and  between  the 
coils  and  the  core,  were  physically  different  things;  and  that  this  is 
so  is  apparent,  we  think,  from  an  examination  of  the  patent  as  a 
whole.  As  we  fully  concur  in  the  conclusion  reached  by  the  Circuit 
Court,  that  the  appellee's  device,  type  M,  does  not  infringe  claim  4 
of  appellant's  patent,  we  pass  to  the  second  question,  namely,  the 
measure  of  recovery  upon  the  accounting  for  the  admitted  infringe- 
ment which  is  predicated  upon  the  type  of  transformer  involved  in  the 
Carbide  Case. 
97  O.C.. 
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At  die  conclusion  of  the  appellant's  case  the  appellee  demurred  to 
the  evidence,  on  the  ground  that,  under  the  showing  then  made,  ap- 
pellant was  entitled  to  nominal  damages  only.  The  demurrer  was 
overruled  by  the  master.  The  appellee  then  introduced  evidence, 
and  the  cause  was  submitted.  The  master  found  that  each  and  every 
part  of  claim  4  of  appellant's  patent  was  old,  with  the  exception  of  the 
air-tight  inclosing  case;  that  the  patentee  made  a  wholly  new  com- 
bination described  in  claim  4  of  his  patent;  that  this  new  combination 
constituted  an  entirely  new  transformer,  complete  in  itself;  that  it 
was  infringed  in  its  entirety  by  appellee's  transformer;  that  the  entire 
commercial  value  of  the  infringing  transformers  manufactured  and 
sold  by  the  appellee  during  the  time  concerned  in  the  accounting  was 
due  to  the  presence  therein  of  the  combination  described  in  claim  4 
of  appellant's  patent ;  that  the  profits  made  by  the  appellee  on  the  in- 
fringing transformers  were  merged  in  the  profits  of  its  general  busi- 
ness, so  that  it  was  impossible  to  separate  them ;  that  the  appellee  kept 
no  separate  account  of  the  manufacture  of  the  infringing  transform- 
ers, and  did  not  know  and  could  not  furnish  the  cost  of  the  manufac- 
ture of  them,  nor  even  an  estimate  of  such  cost ;  that  the  business  of 
the  manufacture  and  sale  of  the  infringing  transformers  was  so  inter- 
mingled and  confused  with  appellee's  general  business  that  approxi- 
mate results  only  would  be  possible ;  that  the  profits  realized  by  the  ap- 
pellee from  the  manufacture  and  sale  of  the  infringing  transformers, 
as  nearly  as  it  could  be  reached  through  "estimates,  comparisons,  and 
apportionments,"  were  approximately  25  per  cent,  on  the  net  amount 
of  sales  of  the  infringing  transformers;  that  the  gross  sales,  after 
deducting  commissions,  amounted  to  $874,060.15;  that  the  labor  and 
material  amounted  to  $529,733.43;  that  the  factory  cost  amounted 
to  $211,893.37;  that  the  profits  realized  were  $134,433.35;  and  he 
recommended  that  a  decree  be  entered  in  favor  of  appellant  and  against 
the  appellee  for  that  amount. 

Exceptions  were  filed  to  the  findings  and  recommendation  of  the 
master,  and  upon  final  hearing  the  court  disapproved  the  report  of 
the  master,  sustained  the  exceptions  to  his  findings  and  recommenda- 
tion, and  in  lieu  of  the  decree  recommended  bv  the  master  entered  one 
allowing  appellant  nominal  damages  only.  The  opinion,  to  which  ref- 
erence was  made  in  the  decree,  discloses  that  the  court  was  of  opinion 
that  the  patented  combination  of  the  appellant  was  only  a  part  of  the 
infringing  transformer  manufactured  and  sold  by  the  appellee;  that 
the  appellant  was  not  entitled  to  the  entire  profits  realized  by  the  ap- 
pellee from  that  transformer,  but  .only  to  so  much  of  the  profits  as 
was  due  to  the  presence  in  that  transformer  of  the  patented  combina- 
tion; that  the  burden  was  upon  the  appellant  to  show  by  competent 
evidence  how  much  of  the  entire  profits  was  due  to  the  use  of  its  com- 
bination ;  that  the  appellant  had  failed  to  sustain  the  burden  so  rest- 
ing upon  it,  and  the  evidence  for  the  appellee  threw  no  light  upon  the 
subject ;  and  that  the  master's  findings  and  recommendation  proceeded 
upon  the  erroneous  theory  that,  in  that  situation,  the  appellant  could 
recover  the  entire  profits  realized  by  the  appellee  from  the  infringing 
transformer,  regardless  of  what  portion  of  those  profits  arose  from  the 
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use  of  the  appellant's  patented  combination.  We  are  unable  to  concur 
in  the  mastei^s  findings.  We  think  claim  4  is  a  limited  detailed  claim 
— open  spaces  in  the  core  being  one  of  its  chief  or  distinguishing  fea- 
tures. This  was  the  view  entertained  by  Judge  Amidon  upon  an 
application  for  a  temporary  injunction,  and  by  Judge  Adams  at  the 
hearing  upon  which  the  case  was  referred  to  the  master.  129  Fed. 
604.  See,  also,  Westinghouse  Electric  &  Mfg.  Co.  v.  Union  Carbide 
Co.,  117  Fed.  495,  55  C.  C.  A.  230;  Westinghouse  Electric  &  Mfg.  Co. 
V.  American  Transformer  Co.  (C.  C.)  121  Fed.  560,  130  Fed.  550. 

The  evidence  clearly  shows,  we  thiijk,  that  the  thing  principally 
to  be  desired  in  the  construction  of  a  transformer  is  to  keep  the  coils, 
rather  than  the  core,  from  becoming  overheated.  The  appellant's 
patent,  claim  4,  seems  to  have  proceeded  upon  the  idea  that  the  thing 
principally  to  be  accomplished  was  to  keep  the  core  from  becoming 
overheated,  and  to  that  end  it  provided  that  one  element  of  the  com- 
bination covered  by  claim  4  was  to  be  the  open  spaces  in  the  core ;  noth- 
ing whatever  being  said  in  that  claim  about  open  spaces  between  the 
coils,  or  about  open  spaces  between  the  core  and  the  coils.  Bearing 
in  mind  that  the  thing  desired  is  to  prevent  the  overheating  of  the 
coils,  it  will  be  seen  that  appellant's  combination,  claim  4,  operates  to 
that  end  only  in  so  far  as  the  core,  if  becoming  overheated,  would  have 
a  tendency  to  heat  the  coils.  The  appellee,  in  our  view,  improved 
upon  appellant's  device  by  providing,  in  addition  to  spaces  in  the  core, 
for  spaces  between  the  coils  and  spaces  between  the  core  and  the  coils, 
through  which  the  oil  or  other  cooling  medium  could  circulate  and 
thereby  much  more  certainly  and  efficiently  accomplish  the  purpose  de- 
sired, viz.,  keeping  the  coils  at  a  proper  state  of  temperature.  This, 
we  think,  was  a  material  and  substantial  improvement  on  appellant's 
combination,  claim  4.  It  must,  of  course,  be  conceded  that  while  ap- 
pellant's combination,  claim  4,  although  really  designed  to  keep  the 
core  from  becoming  overheated,  also  tended  to  keep  the  coils  from 
becoming  overheated ;  but  the  appellee's  transformer  much  more  effi- 
ciently accomplished  the  result  desired  by  providing  for  a  circulation 
of  oil  or  other  cooling  medium  through  the  open  spaces  between  the 
coils,  and  between  the  core  and  the  coils,  as  well  as  through  the  open 
spaces  in  the  core.  We  conlude,  therefore,  that  the  master  was  in 
error  in  finding  that  the  entire  commercial  value  of  the  infringing  trans- 
formers manufactured  and  sold  by  the  appellee  during  the  time  con- 
cerned in  the  accounting  was  due  to  the  combination  described  in  claim 
4  of  appellalnt's  patent. 

And  to  the  extent  that  the  appellee  has  improved  upon  that  which 
was  covered  by  appellant's  patent,  claim  4,  the  appellant  cannot  de- 
mand the  appellee's  profits,  because  the  only  right  of  the  appellant  to 
complain  of  the  appellee  is  in  the  use  by  the  appellee  of  the  patented 
combination,  claim  4,  and  the  only  right  which  the  appellant  has  to 
profits  realized  by  the  appellee  is  confined  to  such  profits  as  resulted 
solely  from  the  use  of  appellant's  combination,  claim  4;  the  profits 
resulting  from  the  imprQvement  made  by  the  appellee  being  something 
in  which  the  appellant  has  no  interest.  The  evidence  shows,  we  think, 
that  the  open  spaces  between  the  coils,  and  between  the  core  and  the 
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coils,  performed  a  very  substantial  office,  and  that  if  added  to  spaces  in 
the  core  wotild,  as  already  suggested,  necessarily  accomplish  the  desired 
result  more  certainly  and  more  efficiently.  The  patented  device  covered 
by  claim  4,  being,  as  we  view  it,  a  limited  detailed  claim,  and  not  be- 
ing generally  for  a  circulatory  system  throughout  the  heat  producing 
parts  of  the  transformer,  and  the  appellee's  infringing  transformer  em- 
bracing something  of  value  not  covered  by  that  claim,  viz.,  open  spaces 
between  the  coils,  and  between  the  coils  and  the  core,  we  are  of  opin- 
ion that  the  appellant,  whose  patent  covered  only  part  of  the  infringing 
device,  is  not  entitled  to  recover  all  the  profits  made  by  the  appellee, 
but  only  such  as  resulted  fft)m  the  patented  invention.  Stirrat  v. 
Excelsior  Mfg.  Co.,  61  Fed.  980, 10  C.  C.  A.  216 ;  Baker  v.  Crane,  138 
Fed.  60,  70  C.  C.  A.  486 ;  Robertson  v.  Blake,  94  U.  S.  728,  24  L.  Ed. 
245 ;  Garretson  v.  Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371. 

The  master's  report  shows  that  appellant  offered  no  evidence  upon 
the  question  of  damages,  but  relied  entirely  upon  the  position  that 
the  amount  which  it  was  entitled  to  recover  could  be  based  upon  the 
profits  realized  by  the  appellee  from  the  sale  of  the  infringing  device. 
The  master  found  that  the  appellee  kept  no  separate  account  of  its 
profits  realized  from  its  infringing  device,  but,  on  the  contrary,  that 
the  profits  made  by  appellee  on  the  infringing  transformers  were 
merged  with  the  profits  of  its  entire  business,  so  that  it  was  impossible 
to  separate  them,  and  that  the  appellee  did  not  know  and  could  not 
furnish  the  cost  of  the  manufacture  of  the  infringing  transformers,  or 
even  an  estimate  thereof.  We  do  not  think  the  mere  failure  to  keep 
separate  the  profits  derived  from  the  infringing  device,  under  the  cir- 
cumstances disclosed  by  the  record,  warrants  the  application  of  the  equi- 
ty rule  that  where  one  wrongfully  mingles  his  goods  with  those  of  an- 
other, so  that  they  are  indistinguishable  from  the  mass,  the  party  in- 
jured is  entitled  to  take  the  whole.  This  rule  has  been  applied  in  cases 
of  the  invasion  of  a  copyright,  where  the  drongdoer  has  mingled  in 
the  book  matter  to  which  a  copyright  does  not  properly  extend  with 
matter  covered  by  the  copyright,  "the  two  necessarily  going  together, 
when  the  volume  is  sold  as  a  unit,  and  it  being  impossible  to  separate 
the  profits  on  the  one  from  the  profits  on  the  other,  and  the  lawful  mat- 
ter being  useless  without  the  unlawful."  Callaghan  v.  Myers,  128  U. 
S.  617,  9  Sup.  Ct.  177,  32  L.  Ed.  547. 

There  is  no  evidence  tending  to  show  that  the  appellant's  failure 
to  show  how  much  of  the  appellee's  profit  resulted  from  the  infringed 
combination  and  how  much  from  the  presence  of  the  other  elements 
of  the  infringing  transformer  was  due  to  any  refractory  or  deceitful 
conduct  on  the  part  of  the  appellee,  such  as  destruction  or  hiding  of 
the  books,  or  refusal  to  produce  them  for  the  use  of  the  appellant.  The 
mere  failure  on  the  part  of  the  appellee  to  keep  an  account  separating 
the  profits  prior  to  the  sustaining  of  appellant's  patent  and  at  a  time 
when,  as  the  record  shows,  appellee  believed  in  good  faith  that  it  was 
not  invading  any  right  of  the  appellant,  is  not  conduct  which  would 
render  the  appellee  liable  as  a  confuser  of  goods  within  the  rule  just 
stated,  nor  such  conduct  as  would  relieve  appellant  from  the  necessity 
of  carrying  the  prescribed  burden  of  proof.  Se)miour,  et  al.  v.  Mc- 
Cormick,  67  U,  S.  480,  14  h.  Ed.  1024.     In  Keystone  Mfg.  Co.  v. 
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Adams,  151  U.  S.  139,  14  Sup.  Ct.  295,  38  L.  Ed.  103,  the  Supreme 
Court,  discussing  a  similar  question,  said : 

"WhUe  it  is  undoubtedly  established  law  that  complainants  in  patent  cases 
may  give  evidence  tending  to  show  the  profits  realized  by  defendants  from  use 
of  the  patented  devices,  and  thus  enable  the  courts  to  assess  the  amounts  which 
the  complainants  are  entitled  to  recover,  yet  it  is  also  true  that  great  difficulty 
has  always  been  found,  in  the  adjudicated  cases,  in  applying  the  rule  that  the 
profits  of  the  defendant  afl^ord  a  standard  whereby  to  estimate  the  amount 
which  the  plaintiff  is  entitled  to  recover,  and  in  defining  the  extent  and  limita- 
tions to  which  this  rule  Is  admittedly  subject  Such  a  measure  of  damages  is 
of  comparatively  easy  application,  where  the  entire  machine  used  or  sold  is 
the  result  of  the  plaintifTs  invention;  but  when,  as  in  the  present  case,  the 
patented  Invention  is  but  one  feature  In  a  machine  embracing  other  devices 
that  contribute  to  the  profits  made  by  the  defendant,  serious  difficulties  arise. 
It  Is  unnecessary,  in  this  opinion,  to  review  the  numerous  cases,  some  at  law, 
others  in  equity,  wherein  this  court  has  considered  various  aspects  of  this 
question.  It  Is  sufficient  to  say  that  the  conclusions  reached  may  be  briefly 
stated  as  follows:  It  Is  competent  for  a  complainant,  who  has  established  the 
validity  of  his  patent  and  proved  an  infringement,  to  demand,  in  equity,  an 
account  of  the  profits  actually  realized  by  the  defendant  from  his  use  of  the 
patented  device ;  that  the  burden  of  proof  is  on  the  plaintiff ;  that  where  the  in- 
fringed device  was  a  portion  only  of  defendant's  machine,  which  embraced 
inventions  covered  by  patents  other  than  that  for  the  infringement  of  which 
the  suit  was  brought,  in  the  absence  of  proof  to  show  how  much  of  that  profit 
was  due  to  such  other  patents,  and  how  much  was  a  manufacturer's  profit,  the 
complainant  is  entitled  to  nominal  damages  only" — citing  Seymour  v.  McCJor- 
mick,  16  How.  480,  14  L.  Ed.  1024 ;  Rubber  Co.  v.  Goodyear,  9  WaU.  788,  19  L. 
Ed.  566;  Mowry  v.  Whitney,  14  Wall.  620,  20  L.  Ed.  860;  Elizabeth  v.  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  Ed.  1000. 

In  Garretson  v.  Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371, 
the  Supreme  Court  quoted  with  approval  a  statement  of  the  rule  an- 
nounced by  the  Circuit  Court,  as  follows : 

"The  patentee  must  in  every  case  give  evidence  tending  to  separate  or  ap- 
portion the  defendant's  profits  and  the  patentee's  damages  between  the  pat- 
ented feature  and  the  unpatented  features,  and  such  evidence  must  be  reliable 
and  tangible,  and  not  conjectural  or  speculative." 

And  upon  this  question  the  burden  of  proof  is  upon  the  complainant. 
If  he  fails  to  carry  this  burden,  he  is  entitled  only  to  nominal  damages. 
In  Tilghman  v.  Proctor,  125  U.  S.  136,  8  Sup.  Ct.  894,  31  L.  Ed.  664, 
the  court,  in  the  course  of  its  opinion,  said : 

"The  infringer  is  liable  for  actual,  not  for  possible,  gains.  The  profits,  there- 
fore, which  he  must  account  for,  are  not  those  which  he  might  reasonably  have 
made,  but  those  which  he  did  make,  by  the  use  of  the  plaintiffs  Invention ;  or, 
in  other  words,  the  fruits  of  the  advantage  which  he  derived  from  the  use  of 
that  Invention  over  what  he  would  have  had  in  using  other  means  than  open  to 
the  public  and  adequate  to  enable  him  to  obtain  an  equally  beneficial  result.  If 
there  was  no  such  advantage  In  his  use  of  the  plaintifTs  Invention,  there  can  be 
no  decree  for  profits,  and  the  plaintifTs  only  remedy  Is  by  an  action  at  law  for 
damages." 

Here  the  appellant  failed  to  prove  by  reliable  or  tangible  evidence 
that  the  entire  value  of  the  infringing  transformer  as  a  marketable  ar- 
ticle was  properly  and  legally  attributable  to  appellant's  patented  com- 
bination embodied  therein,  and  so,  in  the  light  of  the  decisions  above 
cited,  and  many  others,  which  we  have  examined,  announcing  the  same 
rule,  we  think  that  the  appellant  is  entitled  to  recover  nominal  dam- 
ages only ;  in  other  words,  that  as  part  only  of  the  profits  made  by  the 
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appellee  are  attributable  to  the  appellant's  combination,  the  balance 
being  attributable  to  the  presence  in  the  infringing  device  of  elements 
not  included  in  that  combination,  and  as  the  appellant  failed  to  make 
proof  of  how  much  of  the  total  profits  was  due  to  the  presence  of  its 
combination  in  the  infringing  device,  there  is  nothing  upon  which 
more  than  a  nominal  recovery  could  be  grounded. 

The  conclusion  reached  is  that  the  decree  finding  that  the  device, 
type  M,  without  open  spaces  in  the  core,  now  manufactured  by  the  ap- 
pellee, does  not  infringe  appellant's  patent,  and  that  the  appellant  is 
entitled  to  nominal  damages  only  on  account  of  the  infringing  device, 
must  be  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  A  clear  conception  of  the 
desideratum,  and  of  the  root,  principle,  or  mode  of  operation  of  an 
invention  devised  to  attain  it,  is  indispensable  to  a  correct  decision  of 
a  question  of  infringement,  because  that  device  or  combination  is  the 
mechanical  equivalent  of  another  under  the.  law  of  patents  which  ac- 
complishes the  desideratum  in  substantially  the  same  way,  although  the 
devices  differ  in  name,  form,  location,  or  shape.  Machine  Company  v. 
Murphy,  97  U.  S.  120,  125,  24  L.  Ed.  935;  Winans  v.  Denmead,  15 
How.  330,  342,  14  L.  Ed.  717;  Blandy  v.  Griffith,  3  Fish.  Pat.  Gas. 
609,  616,  3  Fed.  Cas.  676,678.  The  claim  of  the  invention  involved  in 
this  case  is : 

"The  combination,  substantially  as  described,  of  an  electric  converter  con- 
structed with  open  spaces  In  Its  core,  an  Inclosing  case,  and  a  nonconducting 
fluid  or  gas  in  said  case  adapted  to  circulate  through  said  spaces  and  about 
the  converter." 

The  specification  of  a  patent,  which  forms  a  part  of  the  same  ap- 
plication as  its  claim,  must  be  read  and  construed  with  it,  to  ascertain 
the  true  meaning  and  actual  intent  of  the  parties  to  the  contract  which 
the  specification  and  the  claim  evidence,  for  the  purpose  of  determining 
what  the  principle  or  mode  of  operation  was  which  the  parties  intended 
to  secure  to  the  patentee.  Seymour  v.  Osborne,  11  Wall.  516,  547,  20  L 
Ed.  33 ;  O.  H.  Jewell  Filter  Co.  v.  Jackson,  72  C.  C.  A.  304,  308,  140 
Fed.  340,  344.  Prior  to  the  invention  under  consideration  it  had  been 
impracticable  to  use  converters  cooled  by  the  natural  circulation  of 
air  which  had  a  capacity  of  more  than  10  kilowatts.  But  by  the  use  of 
the  patentee's  combination,  by  means  of  which  a  circulation  of  oil 
through  and  arou»d  the  converter  in  an  inclosed  case  was  effected, 
converters  with  a  capacity  of  500  kilowatts  became  serviceable  and 
merchantable.  The  following  terms  of  the  specification  show  the  ob- 
ject and  the  principle  or  mode  of  operation  of  the  invention: 

"The  object  of  this  invention  Is  to  provide  a  simple  and  efficient  conrerter, 
which  win  not  become  overheated  when  employed  for  a  long  time  in  trans- 
forming currents  of  high  electromotive  force.  ♦  ♦  ♦  The  core  is  preferably 
composed  of  thin  plates  of  soft  iron,  a,  a.  ♦  ♦  ♦  The  plates  are  preferably 
constructed  with  two  rectangular  openings,  ei  and  e^,  through  which  the  wires 
pass.  ♦  ♦  ♦  Each  group  of — say  five  or  six — plates  thus  applied  is  pref- 
erably separated  from  the  succeeding  group  by  air  spaces.  These  may  be  pro- 
duced by  passing  tubes,  f  i,  f  i,  which  may  be  of  soft  Iron  or  other  metal*  or  of 
vulcanized  fiber,  along  -the  lengths  of  the  plates.  It  may  be  sufficient  In  otber 
instances  to  block  the  groups  of  plates  apart  at  intervals,  instead  of  extending 
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the  tubes  the  entire  length.  •  •  •  Preferably,  also,  the  primary  and  sec- 
ondary coils,  C^,  C2,  are  separated  from  each  other  in  a  similar  manner. 
♦  ♦  •  It  may  be  preferred  In  some  Instances  to  surround  the  converter  with 
some  oil  or  parafflne,  or  other  suitable  material,  which  will  assist  In  preserving 
insulation  and  will  not  be  injured  by  heating.  This  material,  when  In  a  liquid 
form,  circulates  through  the  tubes  and  the  intervening  spaces  of  the  coils  and 
plates,  and  preserves  the  insulation,  excludes  the  moisture,  and  cools  the  con- 
verter.   The  entire  converter  may  be  sealed  into  an  inclosing  case." 

The  claim  under  consideration  is  restricted  to  the  invention  of  the 
combination,  substantially  as  described  in  this  specification,  of  an  elec- 
tric converter  with  open  spaces  in  its  core,  an  inclosing  case,  and  a  non- 
conducting fluid  or  gas  in  the  case  adapted  to  circulate  through  the 
spaces  in  and  about  the  converter.  What  was  the  object  of  this  inven- 
tion ?  The  prevention  of  the  overheating  of  the  converter,  and  of  ev- 
ery part  of  it.  What  was  the  root,  the  principle,  or  mode  of  operation 
whereby  this  object  was  to  be  attained?  The  circulation  of  oil  in  a 
sealed  case  over  increased  radiating  surfaces  "through  the  tubes  and 
the  intervening  spaces  of  the  coils  and  plates,"  whereby  the  converter 
is  cooled,  insulation  is  preserved,  and  moisture  is  excluded.  In  my 
opinion  the  principle  of  the  invention  patented  under  claim  4  is  not 
either  the  rectangular  openings  across  the  planes  of  the  iron  plates, 
nor  the  tubes  between  the  plates,  nor  the  blocked  spaces  between  them, 
nor  the  openings  between  the  coils,  nor  any  of  the  elements  of  the 
combination,  all  of  which  are  described  in  the  specification  as  prefer- 
ably employed,  but  it  is  the  circulation  of  the  oil  over  increased  radi- 
ating surfaces  by  means  of  the  combination  patented  through  open 
spaces  in  and  about  the  converter,  and  what  Westinghouse  secured  by 
this  claim  was,  not  the  particular  openings  he  specified  as  preferably 
made  in  the  core  or  in  the  converter,  but,  as  held  by  the  Circuit  Court 
of  Appeals  of  the  Second  Circuit,  in  the  decision  upon  which  this  and 
other  suits  for  the  infringement  of  this  patent  rest — 

*'the  means  by  which  the  external  and  Internal  surface  of  the  heat-producing 
parts  of  a  converter  were  cooled  by  such  an  arrangement  and  separation  of 
parts  as  would  permit  the  circulation  about  them  of  oil,  and  the  means  for 
the  retention  of  said  oil  within  and  about  said  surfaces  whereby  the  heat  from 
the  oil  radiated  to  the  surrounding  air."  Westinghouse  Electric  &  Mfg.  CJo.  v. 
Union  Carbide  Co.,  117  Fed.  495,  498,  55  C.  0.  A.  230. 

The  defendant  first  made  and  sold  a  converter  with  open  rectangular 
spaces  in  the  soft  iron  plates  in  which  the  coils  were  inserted,  with 
open  spaces  between  the  plates,  and  with  open  spaces  between  the 
coils,  and  it  was  adjudged  an  infringement.  It  then  made  and  sold  a 
converter,  called  "Type  M,"  with  all  the  open  spaces  specified  by  the 
patentee  except  those  between  the  plates,  and  with  spaces, between  the 
coils  and  the  plates,  and  it  seeks  to  escape  infringement  because  it  has 
secured  the  requisite  increased  radiating  surface  by  substituting  the 
open  spaces  between  the  plates  and  the  coils  for  the  open  spaces  be- 
tween the  plates  described  by  Westinghouse,  while  it  retains  all  the 
other  open  spaces  and  details  of  his  description.  But  the  substance  of 
this  invention  is  the  circulation  of  oil  around  and  through  increased 
radiating  surfaces  in  a  converter  inclosed  in  a  sealed  case,  and  the  lo- 
cality in  which  the  increased  surfaces  are  placed  and  the  forms  in  which 
they  are  embodied  are  immaterial  upon  the  question  of  infringement, 
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because  the  principle  or  mode  of  operation  is  the  same,  whether  the  sur* 
faces  are  exposed  by  openings  between  the  iron  plates  through  which 
the  oil  circulates  to  and  along  the  coils  from  without  or  by  openings 
between  the  iron  plates  and  the  coils  through  which  the  oil  may  pass. 
In  either  case  the  object  of  the  invention  is  attained  by  the  circulation 
of  the  oil  over  the  increased  radiating  surfaces  of  a  converter  in  a 
sealed  case. 

It  is  contended  that  the  spaces  between  the  coils  and  the  plates  are 
more  efficient  in  cooling  the  coils  which  are  more  likely  to  become  over- 
heated than  the  plates.  But  in  my  opinion  the  evidence  fails  to  sustain 
this  contention,  and  if  it  were  sustained  the  defendant  could  not  escape 
infringement  by  appropriating  and  then  improving  the  patented  com- 
bination of  the  complainant.  The  spaces  between  the  coils  and  the 
plates  are  the  plain  mechanical  equivalents  of  the  spaces  between  the 
plates,  because  they  do  the  same  work  in  the  same  way.  They  cool 
the  converter  by  the  circulation  of  the  oil  through  them  and  over  in- 
creased radiating  surfaces  in  a  closed  case,  and — 

"if  two  devices  do  tlie  same  work  in  substantially  the  same  way  and  accom- 
plisli  the  same  result  they  are  the  same,  even  though  they  differ  in  name,  form, 
or  shape."    Machine  Company  v.  Murphy,  97  U.  S.  120,  125,  24  U  Ed.  935. 

"Where  the  whole  substance  of  the  invention  may  be  copied  in  a  differeit 
form,  it  is  the  duty  of  courts  and  Juries  to  look  through  the  form  to  the  sub- 
stance of  the  invention  for  that  which  entitled  the  inventor  to  his  patent  and 
which  the  patent  was  designed  to  secure.  When  that  is  found  there  is  an  in- 
fringement, and  it  is  not  a  defense  that  it  is  embodied  in  a  form  not  described 
and  in  terms  claimed  by  the  patentee."  Winans  v.  Denmead,  15  How.  330, 
342,  14  L.  Ed.  717. 

Because  the  open  spaces  between  the  coils  and  the  plates,  which 
the  defendant  substituted  for  the  open  spaces  between  the  plates,  were 
the  mechanical  equivalents  of  the  latter,  and  because  the  defendant's 
type  M  was  a  copy,  of  the  whole  substance  of  the  complainant's  inven- 
tion, that  converter  seems  to  me  to  constitute  an  infringement  of  the 
fourth  claim  of  the  Westinghouse  patent.  Moreover,  the  limitation  of 
the  words  "open  spaces  in  the  core"  in  this  fourth  claim  to  the  open 
spaces  between  the  plates  of  the  core  seems  to  me  to  be  unwarranted 
by  the  claim  and  specification  (1)  because  the  spaces  between  the  plates 
are  the  subject  of  a  specific  claim,  No.  2  in  this  patent,  and  therefore 
these  spaces  are  presumably  not  covered  by  the  general  claim  of  the 
combination  which  is  here  in  suit;  and  (2)  because  the  specification 
describes  three  other  classes  of  open  spaces  in  the  core,  to  wit,  "two 
rectangular  openings,  e*  and  e^,  through  which  the  wires  pass,"  "tubes, 
f *,  f ^,  which  may  be  of  soft  iron  or  other  metal,  or  of  vulcanized  fiber, 
along  the  lengths  of  the  plates,"  and  the  spaces  between  the  coils, 
which  "are  separated  from  each  other  in  a  similar  manner" — ^that  is 
to  say,  by  tubes  or  blocks  between  them.  Not  only  this,  but  the  open 
spaces  between  the  plates  are  not  claimed  to  be,  and  are  not,  an  es- 
sential element  of  the  combination  of  the  fourtih  claim,  but  are  ex- 
pressly stated  in  the  specification  to  be  a  mere  preferable  method  of 
constructing  the  converter,  so  as  to  give  it  increased  radiating  surface. 
On  this  subject  the  specification  reads : 

*'Each  group  of — say  five  or  six — ^plates  thus  ai^lied  is  preferably  separated 
from  the  succeeding  group  by  air  spaces.    These  may  be  produced  by  tubes, 
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fi,  f  1.  •  •  ♦  It  may  be  sufficient  in  other  instances  to  block  the  group  of 
plates  apart  at  intervals,  instead  of  extending  the  tubes  the  entire  length." 

The  statute  requires  that  the  inventor  shall  point  out  the  principle 

of  his  invention — 

*'and  the  best  mode  in  which  he  has  contemplated  applying  that  principle,  so 
as  to  distinguish  it  from  other  inventions ;  and  he  shall  particularly  point  out 
and  distinctly  claim  the  part,  improvement,  or  combination  wlilch  he  claims  a& 
his  Invention  or  discovery."    U.  S.  CJomp.  St  1001,  f  4888. 

A  patent  for  a  combination  claimed  secures  the  association  of  the 
elements  specified,  but  does  not  claim  or  patent  any  of  the  elements  or 
details  of  the  specification.  They  are  but  a  part  of  the  preferable 
method  pointed  out,  and  one  who  takes  and  uses  the  principle  and  the 
whole  substance  of  an  invention,  as  the  defendant  has  in  its  type  M, 
may  not  escape  infringement  by  the  mere  substitution  of  other  obvious- 
ly equivalent  means  or  details  for  some  of  the  means  described  by  the 
patentee  as  a  part  of  his  preferable  mode  of  applying  his  principle.  Pa- 
per Bag  Patent  Case,  210  U.  S.  405,  418,  28  Sup.  Ct.  748,  52  L.  Ed. 
1122;  Deering  v.  Harvester  Works,  155  U.  S.  286,  302,  15  Sup.  Ct. 
118,  39  L.  Ed.  153 ;  City  of  Boston  v.  Allen,  91  Fed.  248,  249,  33  C. 
C.  A.  485,  486 ;  Reece  Button  Hole  Ma.  Co.  v.  Globe  Button  Hole  Ma. 
Co.,  61  Fed.  958,  964,  10  C.  C.  A.  194,  200 ;  Brammer  v.  Schroeder, 
106  Fed.  918,  928,  930,  46  C.  C.  A.  41. 

Turning  to  the  question  of  damages  for  the  infringement  by  the 
manufacture  and  sale  of  defendant's  first  converter,  we  are  met  by 
the  claims  that  the  complainant  was  entitled  to  no  recovery  because 
the  defendant  improved  the  patentee's  combination  by  adding  open 
spaces  between  the  plates  and  the  coils,  and  no  evidence  was  produced 
which  separated  the  profits  attributable  to  that  improvement  from 
those  derived  from  the  patented  combination,  and  because  the  defend- 
ant did  not  stand  in  the  relation  of  a  trustee  of  the  profits  for  the 
patentee,  and  owed  it  no  duty  to  keep  them  separate,  or  to  account 
for  them.  There  is  some  testimony  in  the  record  that  the  coils  became 
more  overheated  than  the  plates,  and  that  the  open  spaces  between  the 
coils  and  the  plates  tend  to  cool  the  former  more  efficiently  than  the 
spaces  between  the  plates.  But  the  spaces  between  the  plates  permit 
the  oil  to  circulate  between  the  plates  against  and  around  the  coils,, 
and  the  evidence  of  the  superiority  of  the  spaces  between  the  coils  and 
the  plates  fails  to  persuade  my  mind  that  the  latter  constituted  any 
real  infprovement  upon  the  mode  described  by  the  patentee.  On  the 
other  hand,  it  leads  me  to  believe  that  these  new  spaces  and  this  theory 
concerning  them  constituted  a  mere  subterfuge  of  the  defendant,  con- 
ceived to  avoid  a  just  liability  for  its  infringement. 

Moreover,  the  measure  of  the  complainant's  damages  was  not  the 
difference  between  the  profits  the  defendant  would  have  derived  from 
the  complainant's  combination  and  those  it  did  derive  from  its  form  of 
it.  It  was  the  difference  between  the  profits  wihch  the  defendant  de- 
rived from  the  use  of  the  complainant's  combination  and  those  it  might 
have  derived  from  the  use  of  any  other  combination  then  known  and 
open  to  the  public  which  would  have  produced  an  equally  beneficial 
result.    Tilghman  v.  Proctor,  125  U.  S.  136,  146,  8  Sup.  Ct.  894,  31 
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L.  Ed.  664.  And  as  there  was  no  such  combination  or  converter  tiie 
alleged  improvement  was  immaterial.  The  indisputable  facts  that 
converters  that  have  a  capacity  between  10  kilowatts  and  600  kilowatts 
were  first  made  serviceable  and  merchantable  by  the  complainant's  com- 
bination, and  that  all  the  converters  made  and  sold  by  the  defendant 
were  of  this  capacity  and  embodied  the  complainant's  combination,  lie 
conceded  at  the  foundation  of  this  case.  Without  the  complainant's 
combination,  whereby  the  oil  was  circulated  in  a  sealed  case  through 
the  intervening  spaces  of  the  coils  and  plates  and  around  the  converter, 
the  defendant  never  could  have  used  or  sold  one  of  its  infringing  trans- 
formers. In  the  light  of  these  facts  the  master  found  that  the  entire 
commercial  value  of  the  infringing  converters  manufactured  and  sold 
by  the  defendant  during  the  time  concerned  in  the  accounting  was  due 
to  the  complainant's  combination.  "The  conclusions  of  the  master, 
depending  upon  the  weighing  of  conflicting  testimony,  have  every 
reasonable  presumption  in  their  favor,  and  are  not  to  be  set  aside  or 
modified,  unless  there  clearly  appears  to  have  been  error  or  mistake  on 
his  part."  Tilghman  v.  Proctor,  125  U.  S.  136,  150,  8  Sup.  Ct.  894, 
31  L.  Ed.  664;  Metsker  v.  Bonebrake,  108  U.  S.  66,  2  Sup.  Ct.  351, 
27  L.  Ed.  654.  And  the  evidence  not  only  fails  to  disclose  to  my  mind 
any  error  or  mistake  in  the  findings  of  the  master,  but  compels  my  as- 
sent to  his  conclusion. 

Is  the  complainant  barred  from  the  recovery  of  any  of  the  profits 
the  defendant  derived  from  its  infringement  because  it  failed  to  sep- 
arate those  derived  from  its  combination  from  those  which  the  de- 
fendant otherwise  derived  from  the  infringement?  It  is  settled  rule 
that: 

''Upon  a  bill  in  equity  by  the  owner  against  infringers  of  a  patent,  the  plain- 
tiff Is  entitled  to  recover  the  amount  of  gains  and  profits  that  the  defendants 
have  made  by  the  use  of  his  invention.  *  *  *  The  reasons  that  have  led 
to  the  adoption  of  this  rule  are  that  it  comes  nearer  than  any  other  to  doing 
complete  Justice  between  the  parties ;  that  in  equity  profits  made  by  the  in- 
fringer belong  to  the  patentee,  and  not  to  the  infringer;  and  that  it  Is  incon- 
sistent with  the  ordinary  principles  and  practice  of  courts  of  chancery,  either, 
on  the  one  hand,  to  permit  the  wrongdoer  to  profit  by  his  own  wrong,  or,  on 
the  other  hand,  to  make  no  allowance  for  the  cost  and  expense  of  conducting 
bis  business,  or  to  undertake  to  punish  him  by  obliging  him  to  pay  more  than 
a  fair  compensation  to  the  person  wronged.  The  infringer  is  liable  for  actnal, 
not  for  possible,  gains.  The  profits,  therefore,  which  he  must  account  for,  are 
not  those  which  he  might  reasonably  have  made,  but  those  which  he  did  make, 
by  the  use  of  the  plaintiff's  inventicm;  or,  in  other  words,  the  firuits  of  the 
advantage  which  he  derived  from  the  use  of  that  invention  over  what  he  would 
have  had  in  using  other  means  then  open  to  the  public  and  adequate  to  enable 
him  to  obtain  an  equally  beneficial  result  *  *  *  A  court  of  equity  which  has 
acquired,  upon  some  equitable  ground,  jurisdiction  of  a  suit  for  the  infringe- 
ment of  a  patent,  will  not  send  the  plaintiff  to  a  court  of  law  to  recover  dam- 
ages, but  will  itself  administer  full  relief  by  awarding,  as  a  substitute  for 
legal  damages,  a  compensation  computed  and  measured  by  the  same  rule  that 
courts  of  equity  apply  to  the  case  of  a  trustee  who  has  wrongfuUy  naod  the 
trust  property  to  his  own  advantage.  Root  v.  RaUway  Ck>mpany,  105  U.  S. 
1S9,  214,  215,  28  L.  Ed.  975."  Tilghman  v.  Proctor,  125  U.  S.  136,  144,  145. 
146,  148,  8  Sup.  Ct  894,  31  L.  Ed.  664. 

Let  US  apply  these  rules  to  this  case.  The  complainant  is  entitled  to 
the  fruits  of  the  advantage  which  the  defendant  derived  over  what  it 
would  have  had  in  using  any  other  known  converter  then  open  to  the 
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public  and  adequate  to  enable  it  to  obtain  an  equally  beneficial  result. 
There  was  no  other  known  converter  open  to  the  public  which  could 
be  used  to  produce  the  result  obtained  by  complainant's  combination. 
The  complainant  was  consequently  entitled  to  all  the  profits  and  all 
the  advantages  derived  from  the  defendant's  use  of  the  infringing 
machine.  Crosby  Steam  Gage  Valve  Company  v.  Consolidated  Safety 
Valve  Company,  141  U.  S.  441,  448,  449,  12  Sup.  Ct.  49,  36  L.  Ed. 
809 ;  Manufacturing  Company  v.  Cowing,  105  U.  S.  263,  26  L.  Ed. 
t)87. 

The  decisions  present  two  classes  of  cases,  each  governed  by  its 
own  measure  of  profits  recoverable  for  an  infringement.  Where  the 
patented  device  is  a  slight  improvement  upon  an  existing  and  operative 
machine,  which  accomplished  the  same  result  without  as  with  the  pat- 
ented improvement,  as  in  Garretson  v.  Clark,  111  U.  S.  120,  4  Sup.  Ct. 
291,  28  L.  Ed.  371,  where  the  patented  improvement  was  a  slight 
change  in  the  jaw  of  a  well-known  and  operative  mop  head,  Keystone 
Mfg.  Co.  V.  Adams,  161  U.  S.  139,  14  Sup.  Ct.  295,  38  L.  Ed.  103, 
where  the  improvement  patented  was  a  revolving  winged  shaft  at- 
tached to  an  old  operative  and  successful  com  sheller  to  facilitate  the 
movement  of  the  com  into  the  sheller,  and  in  Seymour  v.  McCormick, 
16  How.  480,  14  L.  Ed.  1024,  where  the  improvement  was  a  driver's 
seat  upon  an  operative  and  successful  harvesting  machine,  the  profits 
from  the  sale  or  use  of  the  entire  machine,  the  entire  mop  head,  the 
entire  com  sheller,  or  the  entire  harvesting  machine  may  not  be  re-  ' 
covered  by  the  patentee ;  but  his  recovery  is  limited  to  the  profits  de- 
rived from  the  patented  improvement  to  the  operative  machine  only. 
And  when  a  complainant  has  a  patent  upon  improvements  to  a  ma- 
chine, parts  of  which  are  patented  to  others  under  prior  grants,  as  in 
Blake  v.  Robertson,  94  U.  S.  728,  24  L.  Ed.  245,  the  recovery  is  like- 
wise limited  to  the  profits  derived  from  the  complainant's  patented  inl- 
provement  separated  from  those  derived  from  the  improvements  pat- 
ented to  others.  But  where  the  complainant's  patent  secures  a  new 
combination,  or  a  new  machine,  which  accomplishes  a  result  never 
attained  before  it  was  invented,  the  entire  profits  derived  from  the  in- 
fringing device  are  recoverable;  for,  since  no  combination  or  device 
existed  before  the  invention  by  which  the  desired  object  could  be  at- 
tained, there  is  no  combination  or  device  but  the  inventor's  to  which 
the  profits  can  be  lawfully  attributed.  Crosby  Steam  Valve  Company 
V.  Safety  Valve  Company,  141  U.  S.  441,  448,  449,  454,  12  Sup.  Ct. 
49,  35  L.  Ed.  809 ;  Brennan  &  Company  v.  Dowagiac  Mfg.  Co.,  162 
Fed.  472,  476,  89  C.  C.  A.  392,  395 ;  Dowagiac  Mfg.  Co.  v.  Superior 
Drill  Company,  162  Fed.  479,  481,  89  C.  C.  A.  399;  Elizabeth  v. 
Pavement  Company,  97  U.  S.  126,  24  L.  Ed.  1000;  Manufacturing 
Company  v.  Cowing,  105  U.  S.  253,  26  L.  Ed.  987 ;  Hurlbut  v.  Schil- 
linger,  130  U.  S.  456,  9  Sup.  Ct.  684,  32  L.  Ed.  1011 ;  Warren  v.  Keep, 
155  U.  S.  266, 16  Sup.  Ct.  83,  39  L.  Ed.  144 ;  Ruggles  v.  Eddy,  20  Fed. 
Cas.  No.  12,116 ;  Zane  v.  Peck  (C.  C.)  13  Fed.  475 ;  Fifield  v.  Whitte- 
more  (C.  C.)  33  Fed.  836 ;  Creamer  v.  Bowers  (C.  C.)  35  Fed.  206 ; 
Orr  &  Lockett  Hdwe.  Co.  v.  Murray,  163  Fed.  64,  56,  89  C.  C.  A.  492. 

I  am  unable  to  escape  the  conviction  that  the  case  in  hand  falls 
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under  the  latter  rule.  The  claim  upon  which  this  suit  is  founded  is  for 
a  patented  combinatipn  of  old  elements.  It  is  not  restricted  to  the 
open  spaces  between  the  plates,  or  to  the  inclosing  case  or  to  anjrthinp 
but  the  association  of  all  the  elements  described  and  claimed.  Neither 
the  open  spaces  between  the  plates,  nor  the  tubes,  nor  the  plates,  nor 
the  coils,  nor  the  oil,  nor  the  spaces  between  the  coils,  nor  any  other 
detail  of  the  combination,  is  patented  by  this  fourth  claim  of  the  pat- 
ent. Any  one  may  use,  without  infringing  this  claim,  not  only  these 
details,  but  also  any  one,  or  all  but  one,  of  the  essential  elements  of  the 
combination.  The  thing  patented  is  one,  single  and  entire.  It  is  the 
combination  of  all  the  essential  elements  into  the  entire  new  con- 
verter which  the  combination  produces.  No  one  can  infringe  this  claim 
of  the  patent  who  does  not  appropriate  this  entire  new  combination 
and  this  machine  which  that  combination  produces.  And  as  this  new 
combination  and  the  converter  it  produces  accomplished  a  result  never 
attained  before,  a  result  that  no  known  device  or  combination  open  to 
the  public  while  the  infringement  here  in  controversy  was  continuing 
would  produce,  this  case  is  not  governed  by  the  rule  applicable  to  slight 
improvements  on  old  machines  which  accomplished  the  same  result 
before  as  after  the  patented  improvement,  illustrated  by  Garretson  v. 
Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371,  and  other  cases 
of  that  class;  but  the  complainant  is  entitled  to  all  the  profits  which 
the  infringer  derived  from  the  appropriation  of  the  new  combination 
and  machine.  Brennan  &  Company  v.  Dowagiac  Mfg.  Company,  163 
Fed.  472,  475,  89  C.  C.  A.  392 ;  Yesbera  v.  Hardesty  Mfg.  Co.,  92  C. 
C.  A.  46,  166  Fed.  120,  125,  and  cases  of  that  class  cited  above. 

It  appears  to  me,  therefore,  that  the  complainant  was  the  owner  of 
all  the  profits  which  the  defendant  derived  from  the  manufacture  and 
sale  of  the  infringing  converter,  and  that  the  defendant  was  in  equity 
a  trustee  of  those  profits  for  the  complainant.  The  Supreme  Court  de- 
clares that  it  is  the  established  rule  of  the  nation  that  in  a  case  of  this 
nature  a  court  of  equity  will  administer  full  relief  by  awarding  "a 
compensation  computed  and  measured  by  the  same  rule  that  courts  of 
equity  apply  to  the  case  of  a  trustee  who  has  wrongfully  used  the  trust 
property  to  his  own  advantage."  Tilghman  v.  Proctor,  125  U.  S. 
136, 148,  8  Sup.  Ct.  894,  31  L.  Ed.  664.  What  is  that  rule?  Chancellor 
Kent  stated  it  in  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  (N.  Y.)  62,  108,  in 
these  words : 

"The  rule  of  law  and  equity  is  strict  and  severe  on  such  occasions.  If  a 
party,  having  charge  of  the  property  of  others,  so  confuse  it  with  his  own  that 
the  line  of  distinction  cannot  be  traced,  all  the  inconvenience  of  the  ccmfusion 
is  thrown  upon  the  party  who  produces  it,  and  it  is  for  him  to  distinguish  his 
own  property  or  lose  it" 

The  Supreme  Court  approved  this  statement  of  the  rule  in  The  Ida- 
ho, 93  U.  S.  575,  576,  23  L.  Ed.  978. 

The  primary  duty  of  a  trustee  is  to  keep  the  property  of  his  cestui 
que  trust  separate  from  his  own,  to  keep  an  account  of  it,  and  to  deliver 
it  to  the  cestui  que  trust.  This  infringer  kept  no  account  of  these 
profits,  but  mingled  them  with  the  profits  of  its  general  business,  so 
that  it  was  impossible  for  it,  or  for  any  one,  to  accurately  separate  them. 
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But  the  record  contains  persuasive  evidence  of  the  entire  amount  which 
the  defendant  received  from  the  sale  of  the  infringing  converters,  and 
that  it  customarily  added  to  the  cost  of  manufacture  and  sale  a  profit 
of  25  per  cent,  to  make  up  its  selling  price.  There  is  also  persuasive 
•evidence  of  the  total  amount  received  by  the  defendant  from  all  its 
business  during  its  infringing  years  and  of  the  total  profits  derived 
from  its  business  during  these  years.  These  are  ample  facts  upon 
which  to  base  a  just  and  equitable  finding  of  the  amount  of  profits 
which  the  defendant  derived  from  the  sale  of  these  infringing  ma- 
chines. The  master  has  made  a  finding  after  a  careful  consideration 
of  all  the  evidence  upon  the  subject,  and  that  finding  is  presumptively 
right.  The  indisputable  facts  that  for  years  the  defendant  continued 
to  infringe,  until  it  had  made  and  sold  infringing  machines  from  which 
it  realized  more  than  $800,000,  are  sufficient  to  satisfy  the  mind  that  its 
appropriation  of  the  complainant's  combination  was  profitable,  and 
when  to  this  is  added  the  evidence  that  25  per  cent,  of  the  cost  was 
ordinarily  added  by  it  to  make  its  selling  price,  it  seems  to  me  to  be 
inequitable  to  permit  the  defendant  to  keep  this  property  of  the  com- 
plainant, because  it  mingled  it  with  its  own,  and  thus  allow  it  to  take 
advantage  of  its  own  wrong.  Of  such  a  defense  Lord  Chancellor 
Brougham  said  in  Docker  v.  Somes,  2  Myl.  &  Keene,  674 : 

"When  did  a  court  of  Justice,  whether  administered  according  to  the  rules 
of  equity  or  law,  ever  listen  to  a  wrongdoer's  argument  to  stay  the  arm  of 
Justice  grounded  on  the  steps  he  himself  had  successfully  tal^en  to  prevent  his 
Iniquity  from  being  traced?  Rather,  let  me  ask,  when  did  any  wrongdoer  ever 
yet  possess  the  hardihood  to  plead,  in  aid  of  his  escape  from  justice,  the  ex- 
treme difficulties  he  had  contrived  to  throw  in  the  way  of  pursuit  and  detec- 
tion, saying:  *You  had  better  not  make  the  attempt,  for  you  will  find  I  have 
made  the  search  very  troublesome?*    The  answer  Is:    *The  court  will  try.* " 

The  defendant  cites  again  the  cases  of  Garretson  v.  Clark,  111  U. 
S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371,  Seymour  v.  McCormick,  57  U. 
S.  480,  14  L.  Ed.  1024,  and  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139,  14  Sup.  Ct.  295,  38  L.  Ed.  103,  in  defense  of  its  course ;  but  they 
are  inapplicable,  because  in  such  cases  of  slight  improvements  on  oper- 
ative machines  it  is  often  impossible  for  the  infringer  to  know  the  por- 
tion of  the  profit  attributable  to  the  improvement,  and  hence  its  duty 
to  keep  that  part  separate  is  not  so  imperative.  But  where,  as  in  the 
case  in  hand,  the  complainant  is  entitled  to  the  entire  profits  from  the 
infringing  devices  of  the  defendant,  the  duty  is  imperative,  and  the 
failure  to  discharge  it,  or  the  failure  to  distinguish  subsequently  such 
profits  from  its  own,  subjects,  and  ought  to  subject,  the  infringer,  and 
not  its  victim,  to  any  unavoidable  loss  that  results  from  the  inaccura- 
cy either  of  the  defendant's  disclosure  of  its  profits  or  of  the  complain- 
ant's proof,  when  there  is  any  substantial  evidence  upon  which  to  base 
an  estimate  of  the  profits  derived  from  the  infringing  devices. 

In  like  cases,  upon  evidence  similar,  but  far  less  accurate  and  con- 
vincing than  that  in  this  record,  infringers  have  been  refused  per- 
mission to  take  advantage  of  their  own  wrong,  and  have  been  required 
to  pay  the  estimated  profits  they  derived  from  the  infringing  devices 
by  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  in  Brennan  & 
Company  v.  Dowagiac  Mfg.  Company,  89  C.  C.  A.  392,  396,  162  Fed. 
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472,  476,  Dowagiac  Mfg.  Company  v.  Superior  Drill  Company,  89  C. 
C.  A.  399,  400,  162  Fed.  479,  480,  and  P.  P.  Mast  &  Company  v.  Su- 
perior Drill  Company,  154  Fed.  46,  67,  83  C.  C.  A.  167,  and  by  the 
Circuit  Court  of  Appeals  in  the  Second  Circuit  in  Wales  v.  Waterbury 
Mfg.  Co.,  101  Fed.  126, 130,  41  C.  C.  A.  250,  253,  254,  and  I  am  of  the 
opinion  that  this  court  ought  to  pursue  the  same  course  in  the  case  be- 
fore us. 

For  the  reasons  which  have  been  stated,  I  am  unable  to  concur  in 
the  view  of  the  majority  that  the  decree  of  the  court  below  should  be 
affirmed ;  and  I  think  it  should  be  reversed,  and  a  decree  should  be 
rendered  for  the  complainant. 


(173  Fed.  436.) 

THE  EDDA. 

(Circuit  CJourt  of  Appeals,  First  Circuit    October  21,  1909.) 

No.  806. 

1.  Collision  (}  49*)~STEAif  and  Saiunq  Vessels  —  Suits  fob  Damages^ 

KuLEs  OF  Evidence. 

Tlie  rule  of  evidence  applied.  In  cases  of  collision  between  sailing  vessels, 
where  the  evidence  is  conflicting,  that  it  is  more  probable  that  one  vessel 
fell  off  from  her  course  than  that  the  other  changed  her  course  many 
I)oints,  applies  with  less  force  to  a  collision  between  a  sailing  vessel  and 
a  steamer.  • 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent.  Dig.  f  55;  Dec  Dig.  % 

2.  Collision  (§  49*)— Steameb  and  Sailing  Vessel  Meeting— Evidence  Con- 

sidebed. 

A  decree  of  the  trial  court  affirmed  which  found  that  a  collision  in 
Vineyard  Sound,  on  a  clear  evening,  between  a  schooner  and  a  steamer 
meeting,  was  due  solely  to  the  fault  of  the  schooner  in  deviating  from  her 
course  to  one  across  that  of  the  steamer. 

[Ed.  Note. — For  other  cases,  see  Collision,  Ont  Dig.  |  55;  Dec.  Dig.  § 
49.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Suit  by  the  Coastwise  Transportation  Company,  as  owner  of  a 
schooner,  against  the  steamship  Edda,  Christopher  P.  Meidell,  claim- 
ant, for  collision.  Decree  for  respondent,  and  libelant  appeals.  Af- 
firmed. 

Edward  F.  Blodgett  (Blodgett,  Jones  &  Bumham,  on  the  brief)^ 
for  appellant. 
Edward  S.  Dodge  and  Benjamin  Thompson,  for  appellee. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  question  of  collision  in  Vine- 
yard Sound  between  a  steamer  and  a  sailing  vessel,  in  the  evening, 
clear,  but  yet,  of  course,  such  as  to  compel  each  vessel  to  rely  on  the 
lights  within  range.    The  testimony  from  each  is  directly  contradictory. 
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both  as  to  the  courses  and  the  lights,  without  any  clear  proof  from  ei- 
ther where  the  collision  occurred.  The  only  two  established  proposi- 
tions are  that  the  steamer  was  running  in  a  westerly  direction,  leaving 
the  gas  buoy  near  the  eastern  end  of  Hedge  Fence  on  her  port,  and 
that  the  sailin^f  vessel  changed  her  course  at  Nobska  Light,  and  from 
there  steered  m  an  easterly  direction.  With  reference  to  everything 
else,  any  determination  of  the  courses  pro  or  con  would  not  assist  the 
determination  of  the  bearings  of  the  lights  of  the  two  colliding  vessels. 
Neither  would  a  determination  of  the  latter  assist  a  determination  of 
the  former.  In  other  words,  the  proofs  from  each  vessel  involve  in- 
evitably questions  of  both  courses  and  lights.  The  determination,  with 
any  accuracy,  of  the  place  of  collision,  might  enable  us  to  work  back 
to  the  determination  of  the  other  issues;  but  the  place  of  collision 
we  cannot  fix  with  any  certainty. 

The  ultimate  question  is  whether  the  sailing  vessel  held  her  course 
or  swung  around  some  five  to  six  points,  bringing  her  into  collision 
with  the  steamer  at  almost  right  angles,  or  whether  the  change  of 
course  was  on  the  part  of  the  steamer.  It  would  clearly  have  been 
on  the  part  of  the  steamer,  if  she  had  voluntarily  headed  towards 
Squash  Meadow,  where  she  finally  sunk;  but  her  testimony  is  that 
she  was  brought  up  on  Squash  Meadow  some  time  after  the  collision 
by  the  action  of  the  wind  and  the  currents.  The  parties  have  not 
solved  the  case,  but  have  simply  arrayed  witnesses  against  each  other. 
We  find  some  circumstances  which  discredit  the  case  of  the  steamer, 
and  we  find  other  circumstances,  to  some  of  which  we  will  refer,  which 
strengthen  it,  and  the  conclusion  in  her  favor  reached  by  the  District 
Court. 

The  schooner  urges  anew  on  us,  with  persistency,  the  proposition 
that  it  is  exceedingly  improbable  that  she  should  have  swung  off  from 
her  course  so  many  points  as  are  involved  in  the  claim  that  she  was  in 
fault.  She  calls  our  attention  to  the  fact  that  we  have  several  times 
observed  on  this,  especially  in  The  Metamora,  144  Fed.  936,  940,  75 
C.  C.  A.  576,  decided  February  21,  1906.  It  is  true  we  agree  that,  as 
between  two  sailing  vessels,  it  is  much  more  probable  that  one  of 
them  will  fall  off  from  her  course  than  that  the  other  will  swing  many 
points  therefrom.  Nevertheless,  this  is  only  one  element,  and  it  applies 
with  less  force  to  a  collision  between  a  steamer  and  a  sailing  vessel. 
In  the  case  of  a  steamer  there  is  lio  question  of  falling  off;  and  the 
inherent  improbability  to  be  applied  to  the  present  case  is  quite  as 
great  with  the  one  as  with  the  other.  We  see  nothing  of  this  character 
sufficient  to  guide  us  safely  between  the  parties  here. 

It  is  also  claimed  by  the  schooner  that  she  was  sailing  with  her 
booms  well  off  on  the  starboard  side,  and  that,  if  she  had  changed  her 
course  to  starboard,  as  claimed  by  the  steamer,  her  sails  would  have 
been  taken  aback  and  jibed  over.  They  did  jibe  over,  but  whether 
before  or  after  the  collision  cannot  be  ascertained  from  this  record 
with  any  degree  of  certainty. 

The  counsel  for  the  schooner  also  comment  on  the  lack  of  qualifica- 
tion and  the  youth  of  the  steamer's  lookout,  and  call  attention  to  the 
fact  that  he  admits  that  he  did  not  know  the  points  of  the  compass. 
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The  opposing  counsel,  as  well  as  the  learned  judge  of  the  District 
Court,  commented  on,  and  criticised  as  effectively,  the  schooner's 
lookout;  and  the  criticism  made  of  the  latter  might  have  been  even 
more  vigorous  than  it  was.  This  lookout  says  that,  when  the  steamer 
"made  a  dash  across,"  he  saw  the  red  light,  but  that  he  did  not  see  it 
until  then.  Yet  the  theory  of  the  schooner  was  red  to  red  all  the  time 
until  the  steamer  made  her  alleged  change  of  course.  Probably,  if 
the  case  of  either  vessel  depended  on  the  qualifications  of  the  lookout, 
one  would  neutralize  the  other. 

The  schooner  relies  especially  on  a  drawing  made  on  a  United  States 
chart  of  the  locality  in  question,  from  which  she  maintains  that  the 
courses  claimed  by  the  steamer  were  impossible.  If  these  had  been 
laid  down  by  an  expert,  they  might  have  given  us  some  light;  but 
a  rule  of  thumb  drawing  like  this  is  of  no  value  in  a  case  where  a  dis- 
pute about  courses  involves  margins  so  narrow  as  those  here. 

Her  counsel  also  comment  on  the  proposition  that  the  steamer  was 
not  navigating  on  the  starboard  side  of  the  channel.  Neither  what 
is  the  channel,  nor  the  relations  thereto  of  either  vessel,  is  sufficiently 
established  to  enable  us  to  apply  this  proposition  with  any  satisfaction. 

Also,  as  to  a  claim  that  the  steamer  was  at  fault  for  attempting  to 
cross  the  bow  of  the  schooner,  this  is  merely  begging  the  whole  case. 
If,  on  the  other  hand,  the  claim  had  been  made  in  a  suitable  manner  in 
the  District  Court  that  under  the  twenty-third  article,  or  under  the 
twenty-ninth  article,  the  steamer,  when,  as  she  says,  she  saw  the 
schooner  swinging,  should  have  slackened  her  speed,  or  stopped,  or 
reversed,  it  may  be  that  we  would  have  held  that  the  collision  could 
thus  have  been  avoided.  We  might,  therefore,  have  held  that  there 
was  mutual  fault.  But  no  such  proposition  is  before  us,  or  can  arise 
on  the  record  as  made  in  the  Circuit  Court,  or  under  the  assignment 
of  errors  filed  in  connection  with  taking  this  appeal. 

On  the  other  hand,  we  think  that  the  testimony  of  Capt.  Cooper 
referred  to  by  the  District  Court  essentially  determines  the  case  in 
favor  of  the  steamer.  He  was  a  skilled  mariner,  and  on  the  night  of 
the  collision  was  second  officer  of  the  towboat  Carlisle.  The  position 
of  the  Carlisle  requires  some  explanation.  A  tow  of  three  barges  was 
heading  easterly  on  the  southerly  side  of  the  channel.  The  schooner 
was  sailing  easterly  on  a  course  parallel,  or  approximately  so,  to  that 
of  this  tow.  The  Edda  was,  as  she  claims,  heading  westerly  on  a 
course  which  took  her  between  the  tow  on  the  south  and  the  schooner 
on  the  north.  The  Carlisle  was  heading  easterly  through  the  lane 
between  the  tow  of  three  barges  on  her  starboard  and  the  steamer  on 
her  port.  Cooper  was  on  the  watch  at  the  window  of  her  pilot  house 
using  his  glasses.  He  was  the  only  witness  who  had  a  correct  per- 
spective. In  other  words,  he  was  like  one  who,  at  one  end  of  a  piece 
of  highway,  looks  down  through  the  center  of  the  highway,  and  can 
thus  arrange  the  order  of  what  is  approaching  thereon.  His  testi- 
mony is  clear  and  unshaken  upon  two  points,  either  of  which  is  im- 
portant, and  one  of  which  is  quite  determinative.  He  saw  the  Edda 
•coming  down,  contrary  to  the  theory  of  the  schooner,  between  the 
schooner  on  her  starboard  and  the  tow  on  her  port,  and  he  saw  the 
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schooner  swing  on  her  course,  with  the  collision  immediately  follow- 
ing. In  view  of  what  we  have  stated,  aside  from  the  testimony  of 
Cooper,  it  would  be  impossible  for  us  to  satisfy  ourselves  that  we 
could  reach  a  conclusion  which  would  approve  itself  to  us  better  than 
that  of  the  learned  District  Judge ;  and,  with  the  testimony  of  Cooper, 
we  feel  that  the  burden  preponderates  in  favor  of  the  steamer. 

The  schooner  appealed  against  a  determination  of  a  question  of 
costs  which  was  in  accordance  with  our  decision  in  The  City  of  Au- 
gusta, 80  Fed.  297,  303,  304,  25  C.  C.  A.  430,  an  opinion  passed  down 
in  1897. 

The  decree  of  the  District  Court  is  affirmed,  with  interest  and  costs 
in  both  courts. 

NOTE.— The  following  Is  the  opinion  of  Dodge,  District  Judge,  in  the  court 
below: 

DODGE,  District  Judge.  The  libelant  is  owner  of  the  four-masted  schooner 
Sagamore,  of  Boston.  It  claims  compensation  for  damage  to  her  in  a  colli- 
sion with  the  Norwegian  stenmship  Edda,  at  about  8  o* clock  in  the  evening 
of  May  11, 1907,  off  Bast  Chop,  in  Vineyard  Sound.  The  schooner,  loaded  with 
coal,  was  bound  eastward,  for  Boston.  The  steamer  was  bound  westward,  for 
Newark,  N.  J.,  with  a  cargo  of  plaster  rock. 

The  Edda  has»  of  course,  the  burden  of  showing  why  she  did  not  keep  clear 
of  the  schooner.  She  undertakes  to  show  that  she  was  prevented  from  doing 
so  by  failure  on  the  schooner's  part  to  hold  her  course. 

The  Sagamore  was  the  larger  vessel  of  the  two.  Her  length  over  all  was 
225  to  230  feet,  her  breadth  of  beam  44  feet,  her  draft  over  20  feet,  and  she 
was  of  1,280  tons  burden.  The  Edda*a  dimensions  were  241  feet  length,  34 
feet  beam,  she  was  drawing  not  over  16  feet,  and  her  tonnage  was  1,138  gross, 
699  net    The  Sagamore  carried  10  men  all  told ;  the  Edda.  14. 

Notwithstanding  that  the  Edda  was  a  steam  vessel,  the  Sagamore  was  mov- 
ing at  the  greater  speed.  With  nearly  all  sail  set,  she  was  heading,  after 
passing  Nobska,  on  her  own  evidence,  southeast  by  east,  having  the  wind  on 
her  port  quarter,  and  her  booms  on  her  starboard  side  held  off  by  boom  tackles. 
The  tide  was  running  to  the  southward  and  eastward,  and  with  her  rather 
than  against  her.  On  her  own  evidence,  the  allegation  of  her  libel  that  her 
speed  was  nine  knots  understates  rather  than  overstates  it  Most  of  her 
witnesses  put  it  at  between  nine  and  ten  knots.  According  to  the  Edda's  evi- 
dence her  speed  was  from  seven  to  eight  knots,  and  in  this  particular  there 
seems  no  attempt  to  controvert  her  evidence. 

Both  parties  have  regarded  the  place  of  collision  as  in  a  "narrow  channel," 
and  the  Edda  was  required  by  article  25  of  the  sailing  rules  (U.  S.  Ck>mp.  St 
1901,  p.  2891),  to  ke^  to  the  northern  side  of  mid-channel,  that  being  the  side 
which  lay  on  her  starboard  side  in  passing  through.  One  charge  of  fault 
made  against  the  Edda  in  the  libel  is  that  she  was  "not  navigating  on  the 
starboard  side  of  the  channel**  (article  3).  According  to  the  libel,  the  Saga- 
more*B  course  through  the  channel  was  southeast  by  east,  and  was  "a  little 
on  the  starboard  side  of  the  center  of  the  channer* ;  the  E3dda,  when  first  seen, 
and  up  to  a  time  "when  the  vessels  approached  close  to  each  other,"  was  at  all 
times  on  the  schooner's  port  bow,  showing  the  schooner  her  red  light  only ;  her 
green  light  was  shown  to  the  schooner  for  the  first  time  when  the  vessels  were 
close  to  each  other;  and  she  then  ran  directly  across  the  schooner's  bow.  It 
is  further  alleged  in  the  libel  that  by  the  collision  which  followed  the  schooner 
was  thrown  around  toward  the  southern  side  of  the  channel,  immediately 
anchored  to  avoid  collision  with  a  barge,  and  sank,  whUe  so  at  anchor,  '^nearly 
in  mid-channel.**  There  is  no  distinct  allegation  that  the  Edda  was  violating 
article  25  before  she  showed  the  schooner  her  green  light,  and  the  allegations 
referred  to  render  it  so  difficult  to  suppose  that  she  could  have  been  much  to 
the  southward  of  mid-channel  previous  to  that  time  that  the  charge  of  vio- 
lating article  25  might  be  taken  as  referring  only  to  her  navigation  afterward. 
97  CO.  A.- 
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If  the  8<^ooner'8  course  was  only  a  little  to  the  southward  of  mid-chaimel,  the 
Edda's  original  coarse  must  have  been  less  so.  If  the  schooner  'sank  neariy 
in  mid-channel,  the  place  of  collision  could  not  have  been  further  south  than 
where  she  sank,  and  the  Edda  must  have  be^i  further  north  than  the  place 
of  collision  before  she  showed  the  schooner  her  green  light 

The  channel  referred  to  lies  between  Hedge  Fence  Shoal  on  the  north  and 
East  Chop  and  Squash  Meadow  Shoal  on  the  south.  What  should  be  re- 
garded as  its  northern  and  southern  limits,  respectively,  for  the  purposes  of 
this  case,  is  in  dispute.  There  can  be  no  dispute  about  the  position  in  it  of 
the  schooner  after  she  sank.  It  is  fixed  by  a  buoy  afterward  placed  near  the 
wreck  and  marked  on  the  Coast  Survey  chart  It  is  somewhat  to  the  south- 
ward of  mid-channel,  if  the  channel  be  regarded  as  Including  the  whole  dis- 
tance between  the  buoy  off  East  Chop  and  the  nearest  point  of  Hedge  f^nce 
Shoal  as  shown  on  the  chart  It  is,  however,  not  further  to  the  southward  of 
mid-channel  than  I  think  the  schooner  must  have  gone  in  that  direction  after 
the  collision,  on  the  evidence  relating  to  that  question.  The  testimony  from 
the  Edda  is  that  she  entered  the  channel  by  passing  to  the  northward  of  the 
gas  buoy  off  the  eastern  end  of  Hedge  Fence  Shoal,  and  that  she  did  so  does 
not  appear  to  be  seriously  questioned.  If  so,  and  if  the  place  of  collision  was 
not  south  of  mid-channel,  as  I  think  it  could  not  have  been,  my  conclusion  mast 
be  that  the  Edda's  course  before  the  collision  did  not  violate  article  25,  what- 
ever be  taken  as  the  boundaries  of  the  channel.  As  will  appear,  she  admits 
having  starboarded  her  helm  to  avoid  the  schooner.  Whether  she  ought  te 
have  ported  it  instead,  in  view  of  article  25,  or  for  anf  reason,  is  a  different 
question. 

The  conflict  upon  which  the  case  really  turns  is  that  which  exists  between 
the  differing  accounts  of  the  approach  of  the  two  vessels  given  in  the  libel 
and  in  the  answer.  The  libel,  as  has  been  stated,  puts  the  Edda  on  the  schoon- 
er's port  bow,  showing  the  red  only  of  her  two  sidelights,  until  the  vess^s  are 
lit  close  quarters,  and  charges  her  with  then  bringing  about  collision  by  a  sud- 
den change  of  course  to  port  under  a  starboard  helm,  such  as  to  run  her  across 
the  schooner's  bow.  According  to  the  answer,  the  E]dda  had  the  schooner  dur- 
ing this  time  on  her  starboard  bow,  and  except  for  a  short  period  after  she  was 
first  sighted  during  which  both  her  lights  were  visible,  showing  the  green  light 
only,  and  the  vessels  would  have  passed  each  other  starboard  to  starboard,  had 
not  the  schooner  prevented  it  by  swinging  to  starboard  directly  toward  the  EA- 
da  under  a  port  helm,  showing  both  lights,  until  she  struck  the  Edda's  starboard 
side  somewhat  aft  of  amidships.  Both  parties  agree  that  the  Edda's  starboard 
side  was  struck  by  the  schooner  about  amidships. 

The  confiict  between  these  two  accounts  is  irreconcilable.  If  the  Eidda  bore 
over  the  Sagamore's  port  bow,  and  her  red  light  only  was  there  visible^  she 
could  not  possibly  have  had  the  Sagamore  over  her  own  starboard  bow  showing 
a  green  light  only.  The  acceptance  of  either  account  as  true  involves  the  con- 
clusion that  the  witnesses  who  support  the  other  are  either  falsifying  or  mis- 
taken. According  to  tlie  witnesses  from  the  Edda,  the  vessels  would  have 
imssed  each  other  starboard  to  starboard,  had  not  the  schooner  made  her. 
change  of  course  to  starboard,  and  according  to  the  schooner's  witnesses  the 
vessels  would  have  passed  each  other  port  to  port  without  collision,  but  for 
the  change  of  course  to  port  by  the  fMda.  A  confiict  of  testimony  of  this 
type  is  not  uncommon  in  collision  cases,  when  the  vessels  have  approached 
each  other  on  nearly  opposite  parallel  courses.  In  such  cases  the  witnesses 
from  each  vessel  are  not  infrequently  found  to  locate  the  other  over  the  bow 
of  their  own  vessel  opposite  to  that  over  which  she  must  in  fact  have  borne 
if  the  witnesses  from  on  board  the  other  are  to  be  believed.  It  would  seem 
that  mistake  in  determining  the  true  bearing  of  another  vessel  so  a^roachiag 
is  easily  possible  without  attentive  care  in  observation. 

The  witnesses  from  the  Sagamore  include  the  entire  watch  on  deck  at  the 
time;  also  the  mate,  who,  though  not  on  duty,  says  that  he  came  <m  deck  be- 
fore the  collision.  The  captain,  whose  watch  It  was  from  6  to  8  o'clo<^,  was 
on  the  quarter-deck,  near  the  wheel.  In  his  watch  were  the  second  mate,  who 
was  engaged  in  clewing  down  the  mizzen  topsail,  and  two  colored  seamen ;  one 
of  them  steering,  the  other  on  lookout  forward.  The  man  on  lookout  had 
partly  lost  the  sight  of  one  eye.    The  captain  and  both  mates  testified  in  per- 
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son  at  the  trial.  The  lookout  and  man  at  the  wheel  gave  their  depoBltions  out 
of  court. 

The  man  on  lookout  testified  that  he  saw  first  the  masthead  light  of  the 
Edda,  and  next  her  red  light,  both  bearing  over  the  schooner's  port  bow.  Some 
time  after  reporting  the  steamer's  red  light,  he  "saw  her  cut  across  our  bow, 
we  struck  her,  and  as  we  were  striking  I  lit  off  the  forecastle  head."  The 
shock  of  collision  knocked  him  down  near  the  mainmast,  on  his  way  aft  The 
steamer's  green  light  he  never  saw  at  all. 

Evidently  the  green  light  must  have  been  at  some  time  shown,  if  the  steamer 
"cut  across  the  wihoonePs  bow  from  a  position  in  which  her  red  light  was  the 
only  side  light  visible,  and  on  the  schooner's  port  bow."  There  must,  of 
necessity,  have  been  a  time  when  both  side  lights  were  visible  on  the  schooner, 
and  a  further  time  during  which  the  green  light  only  was  visible.  But  the 
lookout  is  not  the  only  one  of  the  schooner's  witnesses  who  failed  entirely  to 
see  these  changes.  No  one  on  the  schooner  saw  the  green  light  at  all  until 
after  the  collision.  The  man  at  the  wheel  says  he  never  saw  any  of  the 
steamer's  lights,  except  her  masthead  light.  The  captain,  though  he  got  up 
on  the  poop  deck  forward  of  the  wheel  to  observe  the  steamer  through  his 
glasses,  says  he  saw  her  masthead  and  red  light  a  point  and  a  half  on  the 
schooner's  port  bow,  and  felt  sure  she  was  going  to  pass  clear  of  the  schooner 
to  windward  until  she  had  got  close  to  the  schooner,  when  he  saw  her  keep 
right  off  toward  the  southern  side  of  the  channel,  and  in  a  few  seconds — "Just 
like  a  flash" — the  vessels  were  together ;  but  he  never  feaw  her  green  light  at 
all  until  after  the  collision.  The  statements  of  the  only  other  man  in  the 
watch,  the  second  mate,  are  that  he  went  forward  after  the  steamer  was  first 
reported,  saw  her  masthead  and  red  light  two  points  at  most  on  the  port  bow, 
went  aft  again,  and  set  to  work  clewing  down  the  topsails,  until  the  captain 
exclaimed,  "She  is  crossing  our  Ik>w."  Dropping  the  clew  line,  he  then  ran 
forward  to  the  forecastle  head,  and  found  the  steamer  right  across  the  schoon- 
ers' bow,  not  25  feet  from  the  Jib  boom.  It  was  then  that  he  saw  the  green 
light  for  the  first  time  on  the  schooner's  starboard  bow.  As  to  the  first  mate, 
he  testifies  to  having  seen  the  steamer's  masthead  light  a  point  at  most  on 
the  port  lK>w,  20  minutes  before  the  collision,  after  which  he  went  below  and 
stayed  there  until  he  heard  the  captain  cautioning  the  man  at  the  wheel: 
"Look  out  for  your  steering.  There  is  a  steamer  that  is  acting  queer."  Jumi)- 
ing  on  deck,  he  saw  the  steamer's  hull  and  masts  nearly  ahead,  and  saw  her 
masthead  light,  but.  noticed  no  other  light  on  her  until  after  the  collision. 

There  were  other  vessels  in  the  vicinity  at  the  time  which  may  well  be  sup- 
posed to  have  been  occupying  some  of  the  attention  of  those  in  charge  of  both 
the  colliding  vessels.  The  tug  Paoli,  towing  four  barges,  was  passing  through 
the  same  channel,  in  the  same  direction  with  the  schooner,  and,  like  her, 
meeting  the  Edda,  though  her  course  and  that  of  the  barges  was  considerably 
nearer  to  the  East  Chop  side  of  the  channel  than  the  course  of  either  colliding 
vessel.  Between  each  two  vessels  of  this  fieet  there  was  at  least  175  fathoms 
of  hawser.  The  first  barge  after  the  tug  was  the  Wayne,  the  Radnor  came 
second,  the  Haverford  third,  and  the  Devon  fourth  and  last.  All  these  vessels 
had  passed  West  Chop  ahead  of  the  schooner;  but  the  wind  had  enabled  her 
to  gain  upon  them  between  there  and  East  Chop,  and  at  the  time  of  the  colli- 
sion she  had  passed  the  Devon  and  reached  a  position  opposite  a  point  about 
half  way  between  the  Devon  and  the  Haverford,  next  in  line  ahead.  The  mas- 
ter of  the  schooner  admitted  that  he  was  watching  the  barges  more  closely 
than  the  steamer. 

Failure  on  the  part  of  the  persons  in  charge  of  the  schooner's  navigation 
to  observe  the  approaching  steamer  with  proper  care  is  therefore  manifest 
ui>on  their  own  evidence.  It  is,  of  course,  true  that,  if  the  schooner  held  her 
course  without  change,  the  fact  that  she  was  not  keying  a  proper  lookout 
does  not  constitute  contributory  fault  on  her  part  as  against  a  steamer ;  but 
in  determining  which  of  the  two  conflicting  accounts  above  referred  to  is  the 
true  one,  or  which  of  the  two  sets  of  witnesses  is  most  likely  to  have  mistaken 
the  true  bearing  of  the  other  in  a  case  like  this,  the  fact  that  the  schooner's 
witnesses  paid  so  little  attention  to  the  exact  manner  of  the  steamer's  ap- 
proach is  a  fact  which  must  weigh  strongly  against  her. 

I  do  not  think  it  can  be  said  that  the  like  want  of  care  in  observation  of  the 
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schooner  appears  from  the  evidence  of  the  persons  In  charge  of  the  steamer's 
navigation.  Her  watch  on  deck  consisted  ot  the  chief  officer  and  man  at  the 
wheel,  both  on  the  bridge,  and  of  the  man  on  lookout,  on  the  forecastle  head, 
about  120  feet  forward  of  the  bridge.  They  had  been  on  duty  since  half  past 
7  by  their  time.  When  they  came  on.  duty,  the  Edda  had  passed  Cross  Bip, 
but  had  not  yet  reached  the  gas  buoy.  The  captain  was  also  on  the  bridge 
during  the  same  period.  The  captain,  chief  officer,  and  lookout,  all  Norwegian, 
testified  at  the  trial  In  English,  which  they  spoke  fairly  well.  Captain  and  first 
officer  had  been  long  enough  engaged  in  making  similar  voyages  to  be  familiar 
with  navigation  through  this  channel.  The  man  at  the  wheel,  also  Norwegian, 
testified  at  the  trial  through  an  Interpreter.  He  was  only  17  years  old,  and 
only  5  feet  3  Inches  in  height  Conunent  was  made  in  argument  upon  his  youth 
and  presumed  inexperience.  It  appeared  that  he  had  been  4  months  on  a 
school  ship,  2^  years  at  sea,  and  was  shipped  as  an  ordinary  seaman,  at  $16 
per  month.  His  management  of  the  helm  at  the  time  of  the  collision  was  un- 
der the  immediate  charge,  and  with  the  assistance,  of  the  chief  officer.  It  can- 
not be  said  that  the  wheel  was  obviously  in  incompetent  hands. 

The  man  at  the  wheel  saw  none  of  the  lights  on  the  approaching  yessels. 
If  the  lookout  and  the  two  officers  on  the  bridge  are  to  be  believed,  the  PaoU*8 
towing  lights  were  the  first  vesseVs  lights  seen  after  the  Edda  passed  the  gas 
buoy.  The  tug  was  reported  on  the  port  bow,  her  lights  and  those  of  the 
barges  were  observed  from  the  bridge,  and  it  was  recognized  that  a  tug  and 
barges  were  to  be  passed  in  the  channel,  port  side  to  port  side,  l^e  schooner 
was  next  reported  on  the  Edda's  opposite  or  starboard  bow.  Both  her  lights 
were  visible.  The  captain  and  chief  officer  on  the  bridge  made  them  about 
half  a  point  on  their  starboard  bow.  Hie  sails  of  the  schooner,  as  well  as 
her  lights,  were  seen,  according  to  the  evidence ;  and,  if  the  night  was  clear, 
it  would  seem  that  this  may  well  have  been  the  case.  Sunset  on  May  11th  was 
at  6:53  p.  m.,  by  the  almanac,  and  the  steamer  was  headed  toward  the  western 
sky.  From  what  was  seen  of  the  vessel  or  her  lights,  she  was  judged  to  bear 
on  the  starboard  bow,  and  to  be  headed  to  pass  to  the  northward  of  the  Edda. 
The  schooner*s  red  light  next  disappeared,  the  green  light  alone  remained 
visible  on  the  Edda*s  starboard  bow,  and  the  vessels  continued  to  approach 
in  this  manner  for  some  minutes;  the  green  light  broadening  on  the  Edda*s 
starboard  and  no  danger  of  collision  with  her  appearing.  The  Edda,  if  these 
were  the  facts,  was  necessarily  steering  so  as  to  pass  between  the  tug  and 
barges  and  the  schooner.  When  the  Edda  had  passed  the  Paoli,  and  was 
nearly  opposite  the  first  of  the  barges  which  were  following  her,  the  red  light 
of  the  schooner  began  to  appear  again  with  the  green.  She  was  seen  to  be 
falling  off  toward  the  Eidda,  and  at  this  the  Edda's  wheel  was  starboarded,  so 
that  she  was  kept  off  to  port  and  headed  for  the  last  of  the  barges  passing 
on  her  port  hand.  Notwithstanding  alarm  blasts  twice  given  on  the  E^dda's 
whistle,  the  schooner  continued  to  swing  toward  her  until  she  struck  her  star- 
board side,  as  has  been  described,  at  a  considerable  angle  across  the  Bdda's 
course,  which  had  then  been  changed  not  more  than  two  points  from  that 
which  she  had  been  steering  while  the  green  light  had  been  the  only  one  seen. 
When  the  schooner  was  seen  to  be  keeping  off,  the  signal  for  full  speed  ast^n 
liad  been  rung  to  the  engine  room,  but  instantly  countermanded  before  being 
acted  on,  so  that  the  Edda  was  under  full  speed  ahead  at  the  collision.  To 
have  reversed  the  engine  would  have  thrown  the  Edda's  bow  to  starboard  or 
toward  the  schooner.  At  no  time  was  any  sudden  dtiange  of  course  made^ 
placing  the  Edda  directly  across  the  schooner's  course,  as  claimed  by  the 
witnesses  from  the  schooner.  Such,  in  substance,  is  the  account  of  the  colli- 
sion given  by  the  two  officers  and  lookout  of  the  Edda,  the  three  witnesses 
from  on  board  her  who  claim  to  have  been  observing  it 

Careful  consideration  of  their  testimony  reveals  some  discrepancies  in  it, 
the  most  important  of  which  seems  to  me  to  be  that,  according  to  the  captain, 
the  Edda*s  wheel  was  first  starboarded  while  both  the  schooner's  lights  were 
visible,  before  she  shut  out  her  red  light,  in  order  to  give  her  abundant  room. 
According  to  him  there  was  a  slight  gradual  change  of  the  Edda's  course 
toward  the  tug  and  barges  as  she  got  down  into  the  schooner's  vicinity,  b^ore 
the  schooner  was  seen  to  be  swinging  off,  not  amounting  to  more  than  half  a 
point,  followed  by  a  further  change  in  the  same  directicm  when  the  first  Indl-^ 
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cations  of  the  schooner's  change  were  noticed.  The  chief  oflBcer  mentions  no 
starboarding  until  after  It  was  noticed  that  the  schooner  was  beginning  to 
swing.  Both  agree,  however,  that  the  steamer  was  never  headed  further  to 
port  than  to  be  pointing  for  the  last  barge  in  the  tow,  and,  If  so,  the  entire 
change  of  course  by  the  Edda  must  at  most  have  been  comparatively  small.  It 
appeared  that  after  the  collision  the  captain  had  been  the  only  man  from  the 
steamer  to  get  aboard  the  schooner,  where  he  declared  that  his  vessel  was 
sinking  (as  she  In  fact  was),  and  attempted  to  lower  one  of  the  schooner's 
boats.  It  was  argued  from  this  fact,  and  from  the  facts  that  alarm  blasts 
were  twice  sounded  on  the  steamer's  whistle,  and  the  signal  to  the  engine 
room  Instantly  countermanded,  that  the  captain  must  have  been  in  a  state  of 
confusion  or  alarm  sufficient  to  disturb  his  Judgment,  and  some  indications 
of  nervous  agitation  given  by  him  while  on  the  stand  were  commented  on. 
But,  after  giving  to  all  su^  considerations  the  weight  to  which  In  view  of  all 
the  circumstances  they  seem  entitled,  I  am  still  of  the  opinion  that  on  the 
whole  the  account  given  by  the  witnesses  from  the  Edda  is  the  one  most  likely 
to  be  reliable. 

It  is  certainly  the  one  which  involves  less  improbability  than  the  other.  The 
schooner's  account  requires  a  very  considerable  change  of  course  on  the  Edda's 
part,  and  requires  it  to  be  made  so  rapidly  that  the  attention  of  no  one  on  the 
schooner  was  attracted  until  it  was  made.  The  E>dda's  account  requires  a 
much  less  change  of  course  on  the  schooner's  part,  and  one  occupying  time 
enough  to  permit  its  beginning  and  progress  to  be  observed  on  board  the  Bdda, 
and  alarm  blasts  to  be  twice  sounded  on  her  whistle  in  warning  against  it, 
before  It  was  completed.  The  difficulty  of  understanding  why  the  schooner 
should  change  her  course,  and  change  it  toward  the  barges,  over  whichever 
bow  she  had  the  Edda,  cannot  be  denied ;  but  there  is  at  least  equal  difficulty 
in  understanding  why  the  Edda  should  change  her  course  in  that  direction  in 
the  manner  claimed  by  the  schooner,  and  the  difficulty  is  particularly  great  if 
it  be  supposed  that  she  was  on  the  schooner's  port  bow  at  the  time  she  made 
it  To  convict  her  of  crossing  the  schooner's  bow,  and  placing  herself  directly 
across  the  channel  course,  toward  the  barges,  sounding  alarm  blasts  mean- 
while, stronger  evidence  is  needed,  as  It  seems  to  me,  than  is  furnished  by  the 
witnesses  from  the  schooner,  notwithstanding  the  presumption  in  that  vessel's 
favor. 

No  direct  reference  has  yet  been  made  to  a  part  of  the  evidence  which  con- 
sists of  testimony  from  on  board  some  of  the  barges  in  the  PaoH's  tow,  and  the 
Carlisle,  a  tug  which  was  following  the  Paoli  and  her  barges,  and  was  not  far 
astern  of  the  barge  Devon  when  the  collision  happened.  The  libelant  called 
as  witnesses  the  master  of  the  barge  Haverford,  the  master  of  the  barge 
Devon,  and  his  wife.  The  respondent  called  the  master  of  the  barge  Radnor, 
the  engineer  of  the  barge  Devon,  and  the  master  of  the  tug  Carlisle.  The 
case  is  one  of  the  kind  In  which  the  court  may  well  resort  to  and  depend  largely 
ux)on  the  testimony  of  witnesses  not  identified  with  either  vessel,  as  in  The 
Annie  J.  Pardee  (D.  C.)  25  Fed.  155,  and  The  Charles  H.  Trlckey,  66  Fed. 
1020,  14  C.  C  A.  225,  for  the  purpose  of  determining  which  of  sharply  con- 
flicting accounts  given  by  the  crews  of  the  two  vessels  has  the  best  claim  to 
belief. 

Taking  the  statements  of  these  witnesses  as  given  at  the  trial,  and  without 
regard  to  the  question  whether  different  statements  had  at  any  time  been 
made  by  any  of  them,  I  am  of  opinion  that  the  weight  of  their  evidence  de- 
cidedly tends  to  confirm  the  account  of  the  collision  given  by  the  £}dda's  of- 
ficers and  lookout.  Capt.  McMahon  of  the  D^von  was  below  before  and  at  the 
time  of  the  collision,  and  his  testimony  relates  to  the  position  of  the  two 
vessels  while  they  were  together.  His  wife  and  the  engineer  were  together 
in  the  Devon's  pilot  house.  According  to  the  engineer's  testimony,  which  I 
must  upon  questions  of  this  kind  prefer  to  that  of  Mrs.  McMahon  tending  to 
contradict  it,  the  Edda,  when  abreast  of  the  Paoli,  was  showing  her  green 
light  to  the  schooner,  or  possibly  both  her  lights.  She  was  heading  so  as  to 
pass  about  half  way  between  the  schooner  and  the  barges,  and  there  was 
plenty  of  room  for  her  to  pass  between  them.  Hearing  the  alarm  blasts  from 
the  Edda,  he  noticed  that  the  schooner  had  changed  her  course  and  was  head- 
ing for  the  tow.    At  the  collision  she  had  changed  it  apparently  under  a  port 
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belm  80  far  as  to  be  heeding  ''right  south.**  He  could  see  her  hull  'n)road8lde 
to  us."  The  steamer  had  deflected  only  a  little  from  the  course  on  which  she 
appeared  to  be  before  the  alarm  whistles  were  sounded.  The  Deron  was  the 
nearest  Tessel  to  the  collision.  Capt  Nolan,  of  the  Haverford,  ahead  of  the 
Devon,  says  only  that  he  did  not  see  the  schooner  make  any  change  of  course. 
But  neither  did  he  see  any  change  on  the  part  of  the  Edda.  Capt  Martinolicfa, 
of  the  Radnor,  ahead  of  the  Haverford,  and  Capt  Cooper,  of  the  Carlisle, 
astern  of  the  Devon,  looking  on  from  their  diflfereut  points  of  view,  agree  that 
the  Edda  before  she  whistled  could  safely  have  passed  between  the  schooner 
and  the  tow  if  the  schooner  had  held  her  course,  that  the  schooner  afterward 
swung  rapidly  toward  the  tow  under  a  port  helm,  and  that  until  she  did  this 
her  course  was  to  windward,  or  to  northward  of  the  course  of  the  Edda.  These 
are  the  important  features  of  the  testimony,  and  none  of  the  criticism  upon 
details  of  the  evidence  coming  from  the  respective  witnesses  has  seemed  to 
me  suflScient  to  qualify  the  general  effect 

My  conclusion  must  be  that  the  schooner  did  change  her  course  to  star- 
l)oard  and  thereby  bring  about  the  collision,  notwithstanding  the  testimony 
of  the  man  at  her  wheel  that  after  the  course  southeast  by  east  was  given  him 
it  was  never  changed  at  all,  that  the  schooner  never  varied  from  it  more  than 
one  quarter  of  a  point,  that  he  did  not  leave  the  wheel  until  after  the  collision, 
and  that  at  the  collision  southeast  by  east  by  the  compass  was  the  course 
he  was  on.  This  testimony  and  that  of  her  first  mate,  that  after  he  came  on 
deck,  and  while  the  vessels  were  on  the  point  of  coming  together,  he  stood 
by  the  wheel  until  the  schooner's  Jib  boom  was  right  over  the  Edda  and  the 
vessels  were  within  30  or  40  feet  of  each  other,  that  he  then  looked  at  her 
ifompass  before  running  forward,  and  saw  that  the  schooner's  course  was 
southeast  by  east,  I  eAiould  be  obliged  to  regard  with  some  suspicion,  in  any 
event,  In  view  of  all  the  circumstances  which  appear.  It  is  outweighed,  in  my 
Judgment,  by  the  evidence  tending  to  contradict  it,  upon  which  1  have  relied. 

It  is  to  be  observed  that,  of  the  Independent  witnesses  who  have  testified, 
('apt  Nolan,  called  by  the  libelant,  agrees  with  Capts.  Martlnolich  and  Cooper 
culled  by  the  respondent,  that  the  barges  and  the  Carlisle  were  about  In  mid- 
channel.  This  tends  strongly  to  support  the  conclusion  already  stated  that 
the  Edda's  course  was  to  the  north  of  mid-channel  and  the  further  conclusion 
that  the  Sagamore's  was  still  further  to  the  northward. 

The  rule  requiring  a  steamer  to  keep  clear  of  a  sailing  vessel  by  a  safe 
margin  of  safety  cannot,  of  course,  be  applied  to  its  full  extent  in  a  case  like 
this,  where  so  many  vessels  are  obliged  to  pass  each  other  at  once,  and  all 
within  narrow  limits.  If,  as  1  think  the  conclusion  must  be,  on  the  evidence; 
there  was  room  enough  for  the  E>lda  to  pass  between  the  schooner  and  the 
towing  fleet  In  safety,  had  the  schooner  held  her  course,  she  cannot  be  con- 
demned  merely  for  making  the  attempt  She  had  the  right.  In  attempting 
to  keep  clear  of  the  schooner,  to  go  on  either  side  of  her,  unless  some  st^al 
danger  forbade.  To  attempt  to  pass  the  schooner  on  the  other  side  Involved, 
on  the  facts  as  I  find  them,  crossing  ahead  of  the  schooner  at  some  distance, 
whether  greater  or  less.  The  master  of  the  Edda  gave  also  as  his  reason  for 
not  doing  so  his  desire  to  keep  outside  the  sector  within  whi<A  Nobska 
Lisrlit  shows  red.  The  location  of  this  sector  was  obviously  for  the  purpose 
of  warning  vessels  within  it  of  their  proximity  to  Hedge  Fence  Shoal.  With- 
out deciding  that  this  sector  forms  the  northern  limit  of  the  channel,  or  that 
a  rule  of  navigation  could  be  safely  violated  for  the  mere  purpose  of  keying 
outside  it,  I  do  not  think  the  Edda's  captain  can  be  said,  on  the  evidence,  to 
have  overestimated  the  danger  of  getting  within  it,  or  to  have  done  anything 
for  which  he  ought  to  be  held  in  fault  through  fear  of  that  danger. 

If  I  am  right  in  concluding  that  the  account  of  the  collision  testified  to  by 
the  Edda's  witness  is  the  true  one,  the  evidence  affords  no  ground  for  holding 
tlie  Edda  In  fault    The  libel  against  her  must  therefore  be  dismissed,  wiUi 
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(173  Fed.  445.) 

CATS  et  al.  v.  CONNBLL  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    October  29,  19(^.) 

No.  833. 

1.  Bankbuptot  (i  72*)— Corporations  Subject  to  Acn>— Nature  of  (Corporate 

Business. 

Where  the  business  of  a  corporation,  as  stated  in  its  charter,  included 
some  pursuits  which  are  within  and  others  which  are  without  the  opera- 
tion of  the  bankruptcy  law,  whether  or  not  it  is  subject  to  the  act  depends 
on  the  principal  business  in  which  it  was  actually  engaged  at  or  about  the 
time  the  petition  was  filed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  17 ;  Dec.  Dig. 
I  72.* 

What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat. 
Bank  v.  First  Nat  Bank,  42  C.  O.  A.  4.] 

2.  Bankruptcy  (§  72*)— Corporations  Subject  to  Act— Nature  of  Corporate 

Business— "Manufacturing  Pursuit." 

The  conducting  by  a  corporation  of  a  shop  for  the  repairing  of  auto- 
mobiles, which  repairing  consisted  chiefly  in  the  adjusting  of  parts  pur- 
chased from  other  persons,  was  not  a  manufacturing  pursuit,  within  the 
meaning  of  Bankr.  Act  1898,  c  541,  f  4b,  30  Stat  547  (U.  S.  Comp.  St 
1901,  p.  3423),  which  subjected  the  corporation  to  proceedings  in  bank- 
ruptcy. 

[E3d.  Note. — For  other  oases,  see  Bankruptcy,  Cent  Dig.  f  17 ;  Dec.  Dig. 
i  72.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

In  the  matter  of  the  Concord  Motor  Car  Company,  bankrupt.  From 
an  order  of  adjudication,  Martin  L.  Cate  and  others,  creditors,  appeal. 
Reversed. 

Robert  E.  Goodwin  (Carver,  Wardner  &  Goodwin,  on  the  brief),  for 
appellants. 
Robert  A.  Jordan,  for  appellees. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

LOWELL,  Circuit  Judge.  On  April  9,  1909,  Connell  and  others 
filed  a  petition  in  involuntary  bankruptcy  against  the  Concord  Motor 
Car  Company,  a  corporation  established  under  the  laws  of  Massa- 
chusetts, "to  manufacture,  purchase,  sell,  hire,  lease,  and  operate 
automobiles,  motor  boats,  and  motor  engines,  and,  further,  to  act  as 
general  or  special  agent  of  any  individual,  company,  or  corporation 
now  or  hereafter  engaged  in  the  manufacture  and  sale  of  automobiles, 
motor  boats,  and  motor  engines."  Cate  and  others,  being  creditors  of 
the  respondent,  duly  intervened  to  resist  the  petition,  and  among  other 
defenses  set  up  that  the  respondent  was  not  at  the  time  of  filing  the 
petition  engaged  principally  in  manufacturing,  trading,  printing,  pub- 
lishing, or  mercantile  pursuits,  within  the  meaning  of  the  bankruptcy 
act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p. 
3418]).  The  case  was  referred  to  the  referee,  under  rule  12  of  the 
General  Orders  in  Bankruptcy  (32  C.  C.  A.  xvi,  89  Fed.  vii),  to  ascer- 
tain the  facts  and  report  on  the  question  of  adjudication. 
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The  referee  found  thaf  the  respondent  corporation  was  organized 
in  June,  1906,  and  from  that  time  until  January,  1908,  was  engaged 
in  the  business  of  buying  and  selling  automobiles;  that  at  about  the 
last-mentioned  date  it  added  to  its  business  a  garage  and  a  machine 
shop.  Savell,  the  respondent's  president  and  treasurer,  testified  that 
thereafter  the  respondent  ceased  the  purchase  and  sale  of  automobiles, 
and  this  is  implied  in  the  referee's  report,  though  not  expressly  stated. 
Savell  also  testified  that  from  January  1,  1908,  it  carried  on  the  busi- 
ness of  a  garage,  and  at  the  same  time  repaired  automobiles  and  fur- 
nished them  with  supplies.  These  repairs  and  supplies  were  not  con- 
fined to  the  automobiles  regularly  kept  in  the  garage.  The  referee 
further  found  that  at  least  75  per  cent,  of  the  respondent's  business 
was  that  of  repairing  and  furnishing  supplies.  He  was  of  the  opinion 
that  the  respondent  "was  engaged,  not  only  in  manufacturing,  but 
also  as  a  trader  and  in  a  mercantile  pursuit,"  and  he  recommended 
an  adjudication  of  bankruptcy.  The  learned  judge  of  the  District 
Court  agreed  with  the  finding  of  the  referee,  and  especially : 

"That  at  least  75  per  cent  of  its  [the  respondent's]  business  consisted  in  re- 
pairing automobiles  and  furnishing  supplies  of  all  sorts  for  them,  and  that 
making  such  repairs  and  furnishing  such  supplies  were  its  principal  and  fore- 
most business.*' 

He  therefore  decreed  an  adjudication. 

The  respondent's  business,  as  stated  in  its  charter,  included  some 
pursuits  which  are  within  and  others  which  are  without  the  operation 
of  the  bankruptcy  act.  We  are  here  concerned,  not  with  the  broad 
limits  of  the  respondent's  charter,  but  with  the  nature  of  its  business 
actually  transacted  at  or  about  the  time  the  petition  in  bankruptcy 
was  filed.  In  re  Kingston  Realty  Co.,  160  Fed.  445,  87  C.  C.  A.  406; 
In  re  Quimby  Co.  (D.  C.)  121  Fed.  139,  s.  c.  on  appeal  126  Fed.  167,  61 
C.  C.  A.  111.  Tne  petitioners  do  not  contend  that  the  operation  of  the 
garage,  pure  and  simple,  is  a  pursuit  within  the  purview  of  section  4  of 
the  bankruptcy  act.  The  referee  and  the  learned  judge  of  the  District 
Court  have  agreed  in  finding  that  repairs  and  supplies  constituted  at 
least  75  per  cent,  of  the  respondent's  business.  Neither  of  them  dis- 
criminates by  any  finding  concerning  the  respective  proportions  of 
these  two  kinds  of  business,  and  we  find  no  evidence  in  the  record 
which  enables  us  to  separate  the  two.  The  objecting  creditors  do  not 
deny  that  the  furnishing  of  supplies  is  a  trading  pursuit,  and  so  with- 
in the  purview  of  section  4 ;  but,  inasmuch  as  there  is  no  evidence  that 
the  furnishing  of  supplies  alone  constituted  the  principal  part  of  the 
defendant's  business,  the  petitioners,  in  order  to  maintain  their  case, 
must  show  that  the  repairing,  as  well  as  the  supplying  of  automobiles, 
as  carried  on  by  the  respondent,  is  within  the  purview  of  the  bank- 
ruptcy act.  To  support  their  contention  the  petitioners  do  not  rely 
upon  any  word  in  section  4  except  "manufacturing,"  and  so  the  deci- 
sion of  the  case  is  made  to  turn  upon  the  answer  to  this  question :  Was 
the  repairing  of  automobiles,  as  performed  by  the  respondent,  a  manu- 
facturing pursuit? 

The  words  descriptive  of  the  various  pursuits  which  bring  a  corpora- 
tion within  the  scope  of  the  bankruptcy  act  are  words  in  common  use, 


CATS  y.  CONNBLL.  649 

and  are  to  be  given  their  everyday  meaning.  ,  White  Mountain  Paper 
Co.  V.  Morse  &  Co.,  127  Fed.  643,  62  C.  C.  A.  369.  We  do  not  think 
that  the  repairing  of  automobiles,  as  set  out  in  the  finding  of  the  court 
below  and  in  the  evidence  contained  in  the  record,  can  fairly  be  de- 
scribed as  a  manufacturing  pursuit.  It  seems  to  have  been  chiefly,  if 
not  altogether,  the  adjustment  of  automobile  parts,  bought  from  other 
persons,  to  existing  automobiles.  While  no  decided  case  is  exactly  in 
point,  both  the  definitions  of  manufacture  given  by  courts  of  authority 
and  the  decisions  which  those  courts  have  rendered  on  particular  facts 
are  here  persuasive  against  the  petitioners.  Hall  &  Kaul  Co.  v.  Friday, 
158  Fed.  593,  87  C.  C.  A.  23 ;  In  re  T.  E.  Hill  Co.,  148  Fed.  832,  78 
C.  C.  A.  622 ;  In  re  Kingston  Realty  Co.,  160  Fed.  447.  87  C.  C.  A. 
406.;  In  re  First  Bank  of  Belle  Fourche,  152  Fed.  64,  81  C.  C.  A.  260. 
In  so  far  forth,  therefore,  as  the  defendant's  business  was  repairing, 
that  business  was  outside  the  act.  If  this  be  true,  there  was  no  proof 
that  the  respondent's  principal  business  was  within  the  scope  of  the  act. 
This  conclusion  makes  unnecessary  the  consideration  of  the  other  ques- 
tions presented  at  the  argument.  The  decree  of  the  District  Court  ad- 
judicating the  respondent  a  bankrupt  must  therefore  be  reversed. 

The  decree  of  the  District  Court  is  reversed,  the  case  is  remanded  to 
that  court,  with  instructions  to  dismiss  the  petition  with  costs,  and  the 
appellants  recover  their  costs  of  appeal. 

NOTE. — ^The  following  Is  the  opinion  of  Dodge,  District  Judge,  In  the  court 
below: 

DODGB»  District  Judge.  According  to  the  petition  in  this  ease  the  alleged 
bankrupt  Is  a  corporation  "engaged  principally  in  manufacturing  and  tra<Ung 
automobiles."  According  to  the  answer  which  is  filed,  not  by  the  alleged 
bankrupt,  but  by  a  firm  which  claims  to  be  its  creditor  for  insurance  premi- 
ums, it  was  not  at  the  filing  of  the  petition  a  corporation  engaged  principally 
either  in  manufacturing,  trading,  or  mercantile  pursuits,  and  therefore  not 
within  section  4  of  the  bankruptcy  act  (Act  July  1,  1808,  c.  541,  30  Stat  547 
[U.  S.  Comp.  St  1901,  p.  3423]). 

The  evidence  is  tliat  on  or  about  January  1,  1908,  the  corporation  had 
practically  ceased  the  purchase  and  sale  of  automobiles;  an  agency  under 
which  it  had  previously  dealt  in  them  having  been  wound  up.  EYom  January 
1,  1908,  to  the  filing  of  the  petition  on  April  9,  1909,  it  "operated  a  garage," 
by  which  is  meant  that  it  stored  automobiles,  cared  for  them,  and  furnished 
them  with  gasoline  and  oU.  Had  the  mere  storage  and  care  of  automobiles 
been  the  principal  business  carried  on  during  the  period  referred  to,  the 
analogy  of  the  decisions  which  hold  livery  and  boarding  stables  not  within 
section  4  would  no  doubt  require  me  to  hold  this  corporation  not  subject  to 
adjudication.  Re  H.  J.  Quinby  CJo.  (D.  O.)  121  Fed.  139 ;  Id.,  126  Fed.  167,  61 
O.  O.  A.  Ill ;  Gallagher  v.  De  Lancey  Co.  (D.  C.)  158  Fed.  881.  But  the  referee 
has  found,  and  I  see  no  reason  in  the  evidence  for  disagreeing  with  him,  that, 
besides  operating  a  garage,  the  alleged  bankrupt,  during  the  same  period, 
carried  on  a  machine  shop  at  its  place  of  business;  that  at  least  75  per  cent 
of  its  business  consisted  in  repairing  automobiles  and  furnishing  supplies  of 
all  sorts  for  them;  and  that  making  such  repairs  and  furnishing  such  sup- 
plies were  its  principal  and  foremost  business.  This,  I  think,  is  suflScient 
to  bring  it  within  section  4b. 

The  only  act  of  bankruptcy  charged  is  a  general  assignment  An  Instrument 
purporting  to  be  a  general  assignment  such  as  the  petition  describes  was  exe- 
cuted by  J.  E.  Savell,  the  alleged  bankrupt's  president  and  treasurer,  in  its 
name,  and  was  acknowledged  by  him  to  be  its  free  act  and  deed.  There  had 
been  a  vote  of  the  directors  that  this  assignment  be  made,  and  Savell  be  au> 
thorized  to  sign  the  necessary  papers  as  president  and  treasurer.    The  re- 
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spondent  creditor  objects  that  the  directors'  authority  was  insnfficl^t  for  the 
purpose,  and  that  a  vote  by  the  stockholders  was  necessary,  so  that  the  act 
of  bankruptcy  has  not  been  committed,  because  the  attemprt^  general  assign- 
ment is  Toid.  The  general  principle  is  that  it  lies  within  the  powers  of 
directors,  as  such,  to  make  a  general  assignment  of  a  corporation's  property 
for  its  creditors'  benefit.  In  Re  Bates  Macliine  Oompany  (D.  C)  91  Fed.  625, 
upon  which  the  objecting  creditor  relies,  this  is  conceded  (91  Fed.  628);  but 
the  court  declined  to  infer  from  it  that  the  directors  had  power,  without  the 
stockholders*  assent,  to  admit  the  corporation's  Insolvency  and  its  willingness 
to  be  adjudged  bankrupt  on  that  ground.  This  is  a  Massachusetts  corpora- 
tion, organized  under  St.  1903,  p.  418,  c.  437,  which  in  section  19  assigns  to 
directors  "all  of  the  powers  of  the  corporation,  except  such  as  are  conferred 
by  law  or  by  the  by-laws  of  the  corporation  upon  the  stockholders."  No  pro- 
\ision  of  law  is  referred  to  which  confers  the  power  to  make  a  general  as- 
signment upon  the  stockholders  only,  and  the  by-laws  of  the  corporation  have 
not  been  put  in  evidence.  The  vote  of  tJ^e  directors  and  the  execution  of  the 
assignment  in  pursuance  of  it  having  been  shown,  it  seems  to  me  tliat  the 
general  principle  to  which  I  have  referred  puts  the  burd^i  upon  the  respondent 
creditor  to  show,  by  some  provision  of  law  or  by  some  by-law  of  the  company, 
that  the  directors  did  not  possess  the  power  which  they  undertook  to  exercise. 
There  is  no  proof  at  present  that  the  directors  did  not  possess  it  In  the 
absence  of  such  proof,  I  do  not  see  how  it  can  be  said  that  the  directors'  ac- 
tion was  wholly  and  absolutely  void.  It  might  have  l)ecome  valid  by  the  rati- 
fication or  acquiescence  of  the  stockholders,  and  it  appears  from  the  evid^ice 
that  Mr.  Savell,  who  executed  the  general  assignment,  besides  being  president 
and  treasurer,  owned  or  controlled  a  majority  of  the  stock.  And,  although 
a  stockholder  or  a  creditor  might  have  the  right  to  invalidate  the  assignment, 
it  would  not  follow  that  it  did  not  constitute  an  act  of  bankruptcy,  under 
section  3  (4)  of  the  bankruptcy  act  The  language  of  the  act  is  not  to  be 
limited  in  its  operation  to  assignments  which  are  in  all  respects  valid.  Grif- 
fin V.  Dutton  et  al.,  165  Fed.  626,  91  O.  O.  A.  614,  decided  by  the  CJourt  of 
Appeals  for  this  Circuit,  December  16,  1908.  I  must  also  agree  with  the 
referee,  therefore,  in  his  finding  that  the  act  of  bankruptcy  lias  been  com- 
mitted. 
Adjudication  ordered. 
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UNION  MnrBLOPMENT  ft  (X>NSTRUCTION  CO.,  Limited,  et  aL  T. 

GLOBE  ASPHALT  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    October  4^  1909.) 

No.  1,774. 

Sales  (J  77*)— Contract^— CJoNSTBucrioN—CoMPiwsATiow—CoNTBAcr  to  E*db- 
Misu  Asphalt  Requibeo  bt  Paving  Contbaotb. 

By  a  contract  made  by  an  extended  correspondence  an  asi^alt  company 
agreed  to  furnish  to  a  paving  company  crude  asphalt  from  its  mine  and 
liquid  flux  necessary  to  make  an  asphaltlc  paving  cement,  sufiScient  in 
quantity  to  complete  certain  contracts  of  the  paving  company  with  the 
city  of  New  Orleans,  at  the  price  of  $87  per  ton,  with  a  guaranty  that 
each  ton  of  the  cement  would  lay  90  square  yards  of  pavement  spedfled. 
The  cement  was  to  be  made  in  New  Orleans  by  means  of  a  portable  plant 
furnished  by  the  asphalt  company,  which  was  also  to  furnish  a  man  to 
have  full  charge  of  the  making  and  laying  of  the  same,  his  salary  to  be 
paid  by  the  paving  company.    Held  that,  construing  the  contract  in  the 
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Hght  of  atll  the  correspondence.  It  required  the  paving  company  to  pay  for 
the  asphalt  at  the  rate  of  $37  for  eadi  90  square  yards  of  pavement  laid, 
and  not  for  each  ton  of  the  crude  material  shipped. 
[M.  Note. — For  other  cases,  see  Sales,  Dec.  Dig.  f  77.^ 

Contracts  for  sale  of  things  to  be  produced  or  manufactured,  see  note 
to  Star  Brewery  Co.  v.  Horst,  58  C.  a  A.  863.] 

Appeal  from  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

Suit  in  equity  by  the  Globe  Asphalt  Company  against  the  Union 
Development  &  Construction  Company,  Limited,  and  others.  Decree 
for  complainant,  and  defendants  appeal.    Reversed  in  part. 

J.  D.  Rouse,  Wm.  Grant,  Wm.  B.  Grant,  Harry  H.  Hall,  J.  Blanc 
Monroe,  Emile  Godchaux,  Samuel  L.  Gilmore,  and  H.  G.  Ehipre,  for 
appellants. 

John  Clogg,  Lamar  C.  Quintero,  and  Edgar  H.  Farrar,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  The  Union  Development  &  Con- 
struction Company,  Limited,  one  of  the  appellants,  which  we  will  call 
the  Union  Company,  is  a  corporation  engaged  in  the  paving  business 
in  the  city  of  New  Orleans.  The  appellee,  the  Globe  Asphalt  Compa-. 
ny,  which  we  will  call  the  Globe  Company,  was  the  lessee,  for  a  long 
term,  of  extensive  and  rich  natural  deposits  of  asphalt  on  Moore's 
Ranch,  Goleta,  Cal.,  the  Goleta  mines,  and  refined  the  product  of  these 
mines  at  a  refinery  which  it  installed  and  operated  at  a  point  in  Cali- 
fornia which  it  called  Obispo,  and  from  which  it  marketed  these  prod- 
ucts throughout  the  United  States  under  the  name  of  "Obispo  asphalt." 
On  November  14,  1901,  the  appellee  granted  to  the  Globe  Asphalt  & 
Paving  Company,  of  South  Dakota,  the  exclusive  right  to  use  Obispo 
asphalt  in  the  states  of  Florida,  Louisiana,  Mississippi,  and  Texas. 
This  Paving  Company  agreed  to  take  certain  minimum  amounts  for 
each  state  every  year  during  the  life  of  the  contract,  which  was  to  run 
25  years.  Shipments  under  the  contract  had  to  begin  in  January,  1903, 
and  continue  at  the  rate  of  50  tons  a  month.  The  failure  of  the  Paving 
Company  to  take  the  minimum  amount  authorized  cancellation.  The 
Paving  Company  agreed  to  use  no  other  asphalt,  and  was  to  pay  $30 
per  ton  of  2,000  pounds,  gross  weight,  f .  o.  b.  cars  or  boat  at  Obispo, 
CaJ.  On  October  20,  1902,  this  contract,  with  all  rights  and  benefits 
thereunder,  was  transferred  to  Harold  W.  Newman,  of  New  Orleans, 
and  on  October  27th,  of  the  same  year  the  transfer  was  duly  ratified 
in  writing  by  the  Globe  Company,  and  the  price  reduced  to  $25  per 
ton.  Newman  subsequently  associated  himself  with  other  parties, 
forming  the  Union  Company,  which  company,  with  the  consent  of  the 
appellee^  did,  on  November  29, 1902,  take  over  his  contract.  This  con- 
tract expired  on  June  1,  1903,  but  was  renewed  by  the  Glolje  Company 
on  June  12,  1903,  and  its  privileges  and  benefits  extended  to  the 
Union  Company,  and  to  any  reorganization  thereof  or  formation  of  a 
new  company  as  successor. 

In  April  and  May,  1903,  the  city  of  New  Orleans  advertised  for  bids 
on  several  large  paving  contracts.     After  correspondence  and  per- 
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sonal  conferences  with  the  appellee,  and  obtaining  full  informaticM* 
from  its  president  and  certain  satisfactory  concessions,  the  Union  Com- 
pany prepared  estimates  based  on  Obispo  asphalt  to  be  furnished  by 
the  Globe  Company,  and  on  June  1,  1903,  submitted  bids  on  three- 
pieces  of  paving  on  which  bids  were  solicited,  namely,  on  Canal  street^ 
on  Polymnia  street,  and  on  Pelican  avenue.  There  were  bids  by  other 
parties.  The  bids  of  the  Union  Company  were  the  lowest.  To  these 
bids  objection  was  made  by  a  member  of  the  council  because  of  sug-^ 
gestions  from  certain  owners  of  abutting  property  on  Canal  street  to- 
the  effect  that  the  Globe  Company  was  manufacturing  a  portion  of  its 
asphalt  from  the  residuum  of  petroleum  or  other  oils,  instead  of  ex- 
clusively refining  asphalt  mined  from  natural  deposits.  One  of  the 
specifications  in  the  city's  proposals  for  bids  was  that  asphalt  shall 
be  mined  from  some  natural  deposit ;  that  asphalt  manufactured  sole- 
ly from  petroleum  or  other  oil  residuums,  shall  not  be  employed.  Ul-^ 
timate  action  on  the  Union  Company's  bid  was  postponed,  and  the 
city  council  took  steps  to  have  the  city  chemist,  who  was  then  in  Cali- 
fornia, visit  the  appellee's  Goleta  mines  and  its  Obispo  refinery  and 
make  report  thereon.  The  result  of  this  proceeding  sufficiently  ap- 
pears from  the  following  extracts  from  letters  of  the  appellee,  ad- 
dressed to  the  Union  Company  from  Los  Angeles,  Cal. ;  the  first  bear- 
ing date  of  July  21, 1903,  in  which  it  was  said : 

"For  reasons  not  necessary  to  be  explained  bere,  we  were  compelled  to  deny 
Prof.  Metz  the  prlyllege  of  officially  visiting  the  Goleta  asphalt  mine,  and,  a» 
that  was  part  of  his  investigation,  he  deemed  it  best  to  stop  all  investigations^ 
It  is  doubtful  that,  even  thongh  he  had  finished  up  his  work,  the  r^)ort  tliat 
he  would  have  made,  though  of  the  most  favorable  character,  would  have  re» 
lieved  us  of  any  suspicion  that  the  material  to  be  furnished  your  company  at 
a  later  day  would  not  be  all,  or  in  part,  asphalt  made  from  crude  oil.  In  order 
that  all  suspicion  may  be  eliminated,  we  hereby  propose  to  furnish  your  com- 
pany with  all  the  asphalt  you  may  want  for  use  In  street  paving  in  New 
Orleans,  La.,  direct  from  the  Goleta  asphalt  mine,  and  to  furnish  with  each 
shipment  thereof  the  Goleta  wharfmaster's  shipping  receipt  and  weight  sheets,, 
so  there  may  be  no  question  as  to  where  the  asphalt  comes  from,  and  this 
asphalt  can  then  be  refined  at  your  New  Orleans  asphalt  paving  plant,  im- 
mediately under  the  eye  of  such  city  official  as  may  be  appointed  for  that 
purpose.  This  Goleta  asphalt,  as  it  comes  from  the  mine,  is  much  richer  in 
bitumen  than  the  refined  Trinidad,  and  contains  no  water;  hence  you  can  re> 
fine  and  £hen  flux  it  with  the  liquid  asphalt  we  would  furnish  you  from  our 
Obispo  works,  and  have  exactly  the  same  results  and  product  as  we  obtain 
at  our  works  in  the  shape  of  our  finished  refined  Obispo  asphalt  By  handling 
the  matter  in  this  way,  the  question  of  crude  oil  asphalt  cannot  be  used  in 
any  manner.  •  •  •  As  this  Goleta  asphalt  will  average  60  per  cent,  or 
better  of  bitumen,  as  against  95  to  97  per  cent  that  is  contained  in  our  re- 
fined Obispo,  we  will  make  something  like  a  corresponding  difference  In  price. 
In  other  words,  we  will  make  the  price  for  the  Goleta  asphalt  at  $15  on  board 
steamer  at  the  mine,  or  $18  per  ton  f.  o.  b.  cars  Eiast  San  Pedro  Harbor.  We 
trust  that  the  proposition  will  remove  all  objections  to  awarding  your  com- 
pany the  paving  contracts,  and  should  suggest  that  this  proposal  as  to  tiie 
shipment  of  your  supply  of  asphalt  direct  from  the  Goleta  mine,  and  the  re- 
fining thereof  in  New  Orleans,  be  written  out  and  forntally  presented  to  the 
finance  committee  for  their  consideration." 

And  again  the  next  day  it  wrote : 

"If  the  question  of  the  awarding  of  the  contracts  to  the  Union  DeveloiMneDt 
&  Construction  CJompany  is  not  dependent  upon  strictly  political  grounds,  we 
cannot  see  how  the  city  authorities  can  do  otherwise  than  give  this  company 
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the  work,  since  we  have  made  a  proposition  by  which  the  city  is  sure  of  their 
supply  of  asphalt  direct  from  the  mine,  and  such  evidence  connected  there- 
with as  to  make  it  absolutely  sure  that  their  assignments  can  be  traced  from 
the  Goleta  mine  direct  to  New  Orleans.  Upon  arrival  in  New  Orleans,  this 
asphalt  can  be  refined  Just  as  well  at  the  ground,  wherever  your  asphalt  plant 
Is  located,  and  a  refined  product  obtained  that  would  be  of  the  same  high 
grade  and  quality  as  though  it  was  refined  in  the  modern  asphalt  refinery  of 
this  coast.  If  this  programme  is  carried  out,  the  writer  [the  president  of  the 
Globe  Company]  will  personally  look  after  the  proper  appliances  that  will 
have  to  be  erected  for  this  refining  process.*' 

And  on  July  27, 1903,  its  president  wired  the  Union  Company: 

"We  will  guarantee  cost  and  freight  will  not  be  more  than  $42  per  ton  for 
Mulshed  refined  asphalt  on  final  and  true  delivery  your  works  at  New  Orleans; 
that  Js,  according  to  contract,  regardless  of  cost  to  us.  I  will  pay  for  re- 
fining plant  and  cost  for  refining,  and  will  guarantee  delivery  to  you  asphalt 
equal  in  quality  and  purity  as  though  refined  here." 

This  proposition  was  refused  by  wire.  By  letter  of  the  same  date 
the  Globe  Company  expressed  itself  thus : 

'*It  is  intended  that  the  refined  Obispo  asphalt  shall  be  delivered  to  you  at 
a  cost  price  fixed  by  the  contract  existing  between  the  Globe  A^halt  Company 
and  the  Union  Development  &  Construction  Company ;  the  only  difference  be- 
ing that  the  refining  will  be  done  in  your  city,  instead  of  California.  The 
whole  object  of  this  plan  has  been  given  in  a  former  letter ;  that  is,  to  elimi- 
nate the  crude  oil  asphalt  question,  and,  as  the  finished  material  will  not  cost 
your  company  any  more  per  ton  than  as  provided  for  in  the  contract  between 
us,  we  cannot  see  why  you  would  have  any  serious  objections,  and  surely  the 
eity  officials  wUl  agree  that  the  refining  can  be  done  in  your  city  Just  as  well 
as  though  done  in  California." 

Upon  receipt  of  this  letter,  the  Union  Company  replied  by  wire : 

"Your  telegram  to  hand  of  July  27th.  The  proposal  is  accepted.  Elrect  re- 
finery and  refine  crude  here.  Expense  to  be  paid  by  you.  Only  on  condition 
that  you  guarantee  price  of  $25  and  freight,  $12,  total  $37,  per  ton  of  refined 
asphalt,  in  accordance  with  contract  dated  Los  Angeles,  October  27th  last, 
since  renewed." 

To  this  the  Globe  Company  replied  by  telegram,  dated  Los  Angeles, 
July  28th,  "We  agree  to  $37  as  per  your  telegram  of  to-day,"  which 
it  confirmed  by  letter  of  same  date,  in  which  it  said : 

"Your  company  is  not  expected  to  participate  in  any  expense  necessary  for 
refining  in  New  Orleans.  We  stand  ready  to  supply  you  with  refined  Obispo 
asphalt  made  from  Goleta  crude  asphalt,  either  from  New  Orleans  plant  or 
Obispo,  at  your  option,  and  which  will  comply  with  all  terms  of  your  con- 
tract.   This  proposition  is  made  to  eliminate  the  crude  oil  asphalt  question." 

The  next  day  the  Globe  Company  wrote : 

"In  answer  to  your  telegram  of  the  28th  we  wired  you  as  follows:  *We 
agree  to  $37  as  per  your  telegram  of  to-day* — meaning  by  this  that  the  price 
of  the  refined  Obispo  asphalt  which  we  expect  to  refine  in  New  Orleans  and 
will  be  turned  over  to  your  company  at  the  price  of  $37  per  ton  for  the  refined 
material." 

This  agreement  to  refine  the  asphalt  in  New  Orleans  was  satisfactory 
to  the  city  authorities,  and  on  October  1,  1903,  the  necessary  ordi- 
nances accepting  the  bids  of  the  Union  Company  were  passed  by  the 
city  council.  By  this  time  a  panic  had  so  far  congested  the  money  mar- 
kets that  the  Union  Company  found  itself  unable  to  finance  the  large 
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paving  contracts  which  it  had  undertaken.  Its  duly  authorized  repre- 
sentatives brought  this  phase  of  the  situation  to  the  notice  of  the  Globe 
Company.  That  company  at  once  displayed  active  anxiety  to  get  its 
asphalt  introduced  into  New  Orleans,  and  its  president  undertook  per- 
sonally to  interest  Northern  capitalists  in  the  matter  and  have  them  take 
over  the  paving  contracts  held  by  the  Union  Company.    He  sent  the 

Union  Company  this  dispatch : 

"Pittsburg,  Pa.,  Oct  3,  '03. 
"Flinn  wiU  decide  6th  day  of  October.  The  prospects  are  eneooraglng.  If 
ninn  decides  favorably,  a  special  agent  will  be  sent  immediately  to  New 
Orleans.  If  the  city  can  extend  the  time  that  It  is  necessary  to  take  so  an  agent 
can  send  copy  of  report  Have  received  a  telegram  announcing  Guild  quite 
impossible  at  present" 

And  on  the  same  day  he  wrote  the  Union  Company  as  follows : 

"I  submitted  the  telegram  to  Booth  &  Flinn  to-day,  and,  after  explaining 
matters  fully.  Mr.  Geo.  Flinn  expressed  himself  in  a  way  that  left  no  doubt 
that  he  was  deeply  Interested,  and  that  their  firm  was  at  liberty  to  take  over 
the  contracts.  He  requested  that  I  leave  the  papers  with  him  to  look  over, 
and  that  I  eall  at  his  office  next  Tuesday  at  9:30  a.  m.  Mr.  Flinn  expressed 
himself  in  a  very  frank  manner,  stating  that  he  looked  upon  the  matter  in 
a  very  favorable  light;  that  the  only  difficulty  that  might  arise  would  be  to 
arrange  for  such  a  large  sum  of  money  under  the  present  conditions  of  the 
money  market.  If  this  firm  comes  to  a  favorable  conclusion,  it  will  be  neces- 
sary to  at  once  send  a  representative  to  New  Orleans  to  corroborate  all  that 
I  have  said,  and  at  the  same  time  close  the  deal ;  but,  before  sending  this 
agent,  assurance  of  a  reasonable  time  extension  must  be  guaranteed  by  the 
New  Orleans  city  officials.  You  can  arrange  this  time  extension  business,  ad- 
vise me  of  the  fact,  and  I  can  inform  B.  &  P.,  and  no  doubt  I  will  go  to  your 
city  with  their  agent.  The  inclosed  telegram  from  Guild  &  Co.  was  received 
late  this  afternoon:  *We  have  taken  up  the  matter  with  T.  B.  Redmond.  In- 
formation of  any  kind  will  be  promptly  forwarded  as  fast  as  obtained.* " 

On  October  6,  1903,  the  Union  Company  telegraphed  Mr.  Dubbs : 

"We  have  obtained  extension  until  19th  day  of  October  only  on  condition 
that  if  you  guarantee  Flinn  is  serious  and  will  arrive  not  later  than  12th  day 
of  October." 

To  which  Dubbs  replied: 

"Pittsburg,  Pa.,  Oct   a   '03. 

"Your  telegram  to  hand  during  my  absence.  Under  favorable  conditions 
at  present  existing,  I  am  satisfied  we  can  accomplish  desired  result  within 
ten  days.    We  have  written  full  particulars." 

On  October  8, 1903,  the  Union  Company  wrote  to  Mr.  Dubbs : 

"Your  favor  of  the  6th  Inst,  confirming  your  telegram  of  same  date,  to 
hand.  We  understand  that  thereby  Mr.  Flinn  Intends  to  leave  Pittsburg  for 
this  city  on  Saturday,  and  if  not  able  to  leave  on  that  date  he  will  do  so  on 
a  later  day,  provided  necessary  time  is  given  by  the  city.  As  wired  you,  we 
are  granted  time  by  the  city  notary  to  sign  up  the  contracts  until  October 
19th ;  but,  should  we  be  forced  to  ask  for  further  delay,  we  must  do  so  through 
the  council,  and  thereby  expose  our  weakness  to  the  public  and  injure  our 
credit  It  is  therefore  important  that  you  use  every  endeavor  to  get  Mr.  Flinn 
on  the  way  by  Saturday.  This  would  give  him  a  full  week  to  decide.  After 
he  has  declared  his  decision  to  take  hold  of  these  contracts,  we  can  then  easily 
obtain  further  extension  from  the  council  In  his  t>ehalf  without  injury  to 
ourselves.  ♦  ♦  ♦  Please  wire  us  Saturday  as  to  Mr.  Flinn*8  positive  move- 
ments, as  our  friends  here  want  <to  know  that  we  are  serious  in  our  r^re- 
sentations  to  them.  We,  on  our  part,  will  wire  you  on  Saturday  morning  that 
the  extension  granted  us  still  holds  good  until  October  l^th." 
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Mr.  A.  Ledoux,  president  of  the  Union  Company,  invested  with 
plenary  power  to  represent  it  with  reference  to  these  paving  contracts, 
and  Judge  John  Clegg,  a  member  of  its  executive  committee  and  acting 
as  such,  and  in  part,  also,  as  its  legal  adviser,  visited  Mr.  Dubbs  at 
Pittsburg.  He  (Mr.  Dubbs)  was  president  of  the  Globe  Company  and 
invested  with  plenary  power  to  represent  it  in  all  matters  touching 
these  contracts.  Referring  to  this  visit,  Judge  Clegg  in  his  testimony 
says: 

"We  went  from  here  [New  Orleans]  to  Pittsburg,  and  Mr.  Dubbs  thought  he 
had  parties  there  who  would  take  the  contract,  and,  not  succeeding  there,  he 
Joined  Mr.  Ledoux  and  myself  In  the  visit  to  New  York,  seeking  to  Interest 
people  there.  Being  well  informed  of  the  situation,  he  went  there,  and  was 
very  much  in  earnest  in  seeking  to  get  the  Brooklyn  people  to  take  it  up." 

On  October  10,  1903,  Mr.  Dubbs  wired  the  Union  Company  from 
Brooklyn,  N.  Y. : 
^  "I  have  finally  made  a  deal,  and  will  be  in  New  Orleans  Thursday.** 

On  October  12th,  he  wired  from  Brooklyn: 

"Hare  made  deal  with  New  York  parties,  and  will  arrive  in  New  Orleans 
next  Thursday  with  party.    Wire  me,  care  Astor  House,  if  satisfactory.*' 

On  October  13th,  from  Pittsburg,  Pa.,  Mr.  Ehibbs  wrote  the  Union 
Company : 

"Have  Just  returned  from  New  York  City,  where  I  w«it  first  to  see  Mr. 
Kelly,  of  the  Brooklyn  Alcatraz  Asphalt  Paving  Co.,  who  had  suggested  to 
Mr.  Williams  that  he  would  like  to  take  over  the  New  Orleans  contracts,  but, 
after  going  over  the  matter,  decided  that  it  would  take  more  money  than  he 
commanded.  I  then  took  it  up  with  Mr.  Firmen,  a  contractor  of  New  York, 
who  stated  on  Sunday  positively  that  he  would  take  over  the  business,  and 
on  Monday  we  were  to  draw  up  a  preliminary  contract,  and  then  start  for 
your  city  on  Tuesday  night  On  the  strength  of  this  I  wired  you  that  I  would 
close  the  deal.  On  Monday,  when  we  got  together,  Mr.  Barmen  stated  that 
he  would  be  unable  to  finance  the  business  unless  the  temi>orary  certificates 
could  be  used  as  collateral  in  your  New  Orleans  banks;  hence  my  message 
from  New  York  on  this  subject,  and  my  telegram  of  to-day  from  this  city  on 
the  same  question.  If  your  answer  is  in  the  affirmative,  I  am  to  wire  Mr.  F., 
and  he  will  at  once  start  for  New  Orleans  to  dose  up  the  deal.  He  expressed 
himself  as  only  being  able  to  raise  $100,000  at  the  present  time,  and  he  would 
have  to  depend  on  the  use  of  the  certificates  for  raising  the  balance  of  the 
money  needed  to  carry  out  the  work.  We  are  awaiting  your  reply,  and,  if 
favorable,  you  can  expect  us  in  your  city,  not  later  than  Friday  morning.  H. 
H.  Flinn  dropped  the  matter  at  the  last  moment,  owing  to  the  fact  that  he 
could  not  leave  the  city,  and  would  not  trust  the  matter  to  any  one  else.  Fir- 
men  has  arranged  for  two  portable  asphalt  plants,  steam  rollers,  etc.,  and 
claims  that  he  can  finish  up  the  work  in  less  than  six  months." 

On  October  15,  1903,  Mr.  Dubbs  wired  the  Union  Company  from 

Pittsburg,  Pa. : 

"George  Firmen  requests  us  to  telegraph  you  as  follows:  *!  cannot  con- 
tract immediately  for  New  Orleans  work.  Agnew  will  leave  for  y6ur  place  to- 
night.* " 

To  which  the  Union  Company  replied : 

"Your  telegram  to  hand.  Under  the  circumstances,  have  no  occasion  for 
Agnew*s  coming,  unless  expenses  to  be  paid  by  you." 
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On  October  16,  1903,  Mr.  Dubbs  wrote  the  Union  Company  from 
Pittsburg,  Pa. : 


"Afl  wired  you,  Mr.  Agnew  started  last  night  for  your  city.  He  will  explain 
more  fully  as  to  the  tight  condition  of  the  money  market,  and  for  that  rea- 
son, more  than  anything  else,  it  is  impossible  to  handle  the  New  Orleans  con- 
tracts just  at  this  time.  If  you  can  by  any  means  get  the  city  officials  to  grant 
you  more  time,  and  if  the  money  market  should  ease  up  within  a  reasonable 
time,  there  will  be  no  trouble  in  floating  the  business  on  the  lines  as  desired 
by  you.  Mr.  Agnew  will  hare  some  suggestions  to  make  which  might  be  of 
Interest  to  you,  and  if  you  should  decide  to  act  on  any  of  them  you  can  count 
on  every  assistance  that  this  company  can  give.  We  will  be  at  all  the  expense 
of  Agnew's  trip,  and,  should  he  need  any  funds  before  he  gets  through  in  your 
city,  kindly  advance  same,  and  draw  on  ua  at  this  office,  and  we  will  honor 
same.    We  trust  that  something  will  result  from  Agnew*s  visit" 

Touching  this  letter  the  counsel  for  the  appellee  says  in  his  printed 
brief : 

•The  Union  (Company  was  informed  by  a  letter  of  date  October  16th  that 
all  attempts  to  get  somebody  to  take  over  these  contracts  with  the  city  had* 
failed.    Thereupon  a  syndicate  was  formed,  composed  of  Samuel  Hyman,  who 
had  been  a  member  of  the  executive  committee  of  the  Union  Company,  Alfred 
HiUer,  and  Charles  Godchaux." 

Samuel  Hyman,  above  referred  to,  who  was  a  shareholder  in  the 
Union  Company  and  fully  conversant  with  all  the  correspondence  by 
letter  and  wire  which  that  company  had  had  with  the  Globe  Company 
or  with  its  president,  Mr.  Dubbs,  on  the  subject  of  Obispo  asphalt  and 
the  Union  Company's  contracts  with  the  city  of  New  Orleans,  testi- 
fies that  the  Union  Company  could  not  go  on  with  these  contracts; 
that  he  had  tried  to  raise  money  for  them  in  every  shape  and  form; 
that  Judge  Clegg  had  done  so,  and  Mr.  Ledoux,  and  he  thinks  that  be- 
tween them  they  had  tried  every  contractor  in  the  United  States,  to  get 
them  to  take  over  the  contracts,  but  did  not  succeed. 

Aired  Hiller,  above  named,  is  a  brother-in-law  of  Samuel  Hyman, 
and  became  much  interested  in  the  difficulty  in  which  Hyman  was  in- 
volved with  the  Union  Company,  and  made  diligent  inquiry  into  the 
condition  of  its  affairs,  and  took  into  consideration  the  proposition 
which  Hyman  made  to  him  in  regard  to  forming  a  syndicate  in  which 
he  and  Hyman  and  others  who  might  be  induced  to  take  part  would 
unite  and  take  over  the  contracts  which  the  Union  Company  had  ob- 
tained from  the  city.  It  was  expected  that  F.  B.  Hull,  a  stockholder 
in  the  Union  Company,  and  Charles  Godchaux,  and  perhaps  others, 
would  unite  with  Hyman  and  Hiller  in  forming  the  syndicate;  but 
Hull  concluded  to  confine  his  operations  entirely  to  the  building  de- 
partment of  the  Union  Company,  and  Mr.  Charles  Godchaux  alone 
united  with  the  other  two.  But,  before  he  consented  to  come  in,  he 
pressed  the  question  upon  the  others,  "How  much  is  that  asphalt  going 
to  cost?"  Being  told,  he  asked,  further,  "Are  you  sure  of  it?"  And, 
being  assured,  he  pressed  the  further  question,  "How  much  will  it  lay?" 

Mr.  Hyman,  examined  as  a  witness,  testifies : 

"Then  Mr.  Dubbs  came  down,  and  he  and  his  man,  Agnew,  and  Mr.  Ledoux 
and  myself  (Hyman)  were  all  up  in  the  Union  Development  &  €on8tructi<» 
Company*s  office  one  night,  and  Mr.  Dubbs  gave  us  figures  on  the  whole  thing, 
and  Mr.  Ledoux  put  them  down,  and  it  was  understood  Just  as  plain  as  a  man 
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can  talk  that  they  figured  out  how  much  asphalt  it  was  going  to  take  and 
the  prices." 

Mr.  Hiller  testifies  that,  when  Mr.  Hyman  requested  him  to  go  into 
the  syndicate,  he  stated  the  cost  of  the  asphalt  from  which  a  large  por- 
tion of  the  profit  on  the  work  was  to  come,  and  requested  that  Hiller, 
in  order  to  familiarize  himself  with  the  statements,  should  go  over  the 
figures  which  were  in  the  hands  of  Mr.  Ledoux  and  could  be  seen  at 
the  office  of  the  Union  Company.  They  (Hyman  and  Hiller)  went  to 
the  office  of  the  Union  Company,  and  there  met  Mr.  Ledoux  and  Mr. 
Dubbs,  and  Mr.  Ledoux,  in  the  presence  of  Mr.  Dubbs,  gave  Hiller 
certain  papers  (shown  witness  while  he  was  testifying)  which  showed 
the  cost  of  the  asphalt,  touching  which  the  witness  says : 

**l  went  oyer  these  papers  and  calculations  with  Mr.  Dubbs  and  Mr.  Ledoux. 
These  figures  are  in  the  handwriting  of  Mr.  Ledoux.  They  were  called  out 
by  Mr.  Dubbs,  and  Mr.  Ledoux  wrote  them  down.  They  were  being  gone  over 
with  Mr.  Ledoux  and  Mr.  Dubbs  when  I  stepped  into  the  office.  They  were 
then  already  written.  Upon  the  basis  of  these  figures,  which  practically  veri- 
fied the  statements  made  by  Mr.  Hyman,  I  proceeded  to  form  the  syndicate." 

At  the  request  of  Mr.  Godchaux  that  Mr.  Dubbs  should  confirm  the 
price  made  to  the  Union  Company  for  asphalt  to  the  syndicate,  Mr. 
Hiller  requested  Mr.  Dubbs  to  address  the  parties  a  letter  to  that  ef- 
fect, in  compliance  with  which  request  Mr.  Dubbs  thereafter  handed 
Mr.  Hiller  the  following  typewritten  letter  (with  some  carbon  copies 
thereof) : 

••The  Globe  Asphalt  Ck>mpany  hereby  agrees  to  furnish  the  Union  Develop- 
ment &  Construction  Ck)mpany,  Limited,  and  their  guarantors,  all  the  Obispo 
asphalt,  in  the  shape  and  form  of  Gk>leta  crude  asphalt  and  refined  liquid 
Obispo  fiux,  both  in  such  proportions  as  may  be  necessary  to  make  an  accepta- 
ble asphaltic  cement  and  in  sufficient  quantity  to  complete  and  finish  all  of  the 
asphalt  paring  work  that  your  company  now  has  to  do  in  the  city  of  New 
Orleans,  amounting  approximately  to  130,000  to  140,000  square  yards  of  as- 
phalt surface  street  work,  the  price  for  same  to  be  |37  per  ton  of  2,000  pounds 
gross  weight,  all  f.  o.-  b.  cars  in  New  Orleans.  This  price  of  |37  per  gross 
ton  to  be  the  basic  price  on  our  guarantee  that  each  net  ton  of  2,000  pounds 
of  the  refined  €U)leta  and  Obispo  asphaltic  cement  wiU  lay  an  average  of  90 
square  yards  of  finished  asphalt  pavement,  consisting  of  a  1-inch  binder  course 
and  a  l^^-indi  top  or  wearing  surface ;  it  being  understood  that  in  pavements 
consisting  of  a  2-inch  top  coat  and  1^-inch  binder  course  the  asphalt  cement 
is  to  lay  a  proportionate  number  of  square  yards  of  pavement,  or  67.5  yards 
to  the  net  ton  of  asphaltic  cement  The  Qlobe  Asphalt  Ck>mpany  further 
agrees  to  ship  forward  to  New  Orleans  the  asphalt  and  asphaltic  fiux  as 
rapidly  as  the  same  may  be  needed  for  use  in  the  work  under  consideration. 
Your  company  or  guarantors  to  advance  and  pay  all  freight  and  switching 
charges  on  same.  The  Globe  Company  also  hereby  agrees  to  ship  upon  your 
order,  and  same  is  to  arrive  in  time  for  use,  a  complete  i>ortable  asphalt  pav- 
ing plant  and  one  or  two  asphalt  rollers,  for  which  your  company  or  guar- 
antors is  to  pay  the  Globe  Asphalt  Company  for  use  of  same  as  follows:  Five 
cents  per  square  yard  of  finished  asphalt  street  surface  for  Hie  asphalt  plant 
and  $5  per  working  day  for  each  roller.  Your  company  is  also  to  pay  the 
freight  charges  both  coming  and  going  on  the  asphalt  paving  plant  and  on 
the  one  or  two  rollers.  The  terms  of  payment  and  guaranty  on  said  payment 
to  Globe  Asphalt  Company  for  all  the  asphalt  furnished  and  the  5  cents  i>er 
yard  for  use  of  the  asphalt  plant  and  the  $5  per  day  each,  as  rental  for  the 
steam  roller  or  rollers,  to  be  as  follows:  A  written  guaranty  satisfactory  to 
the  Globe  A^halt  Company  is  to  be  given  to  the  Globe  Asphalt  Company,  prop^ 
erly  signed  by  acceptable  parties  that  all  money  due  for  said  asphalt,  asphalt 
plant,  and  asphalt  roller  or  rollers  shall  and  will  be  paid  In  cash,  or  equiva- 
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lent,  to  the  Glebe  Asphalt  Company  when  the  aq[>halt  street  work  has  been 
finished,  the  eald  money  to  be  paid  to  said  Qlobe  AsiiAialt  Oompany  by  your 
company  or  by  the  parties  signing  the  guaranty  contract  referred  to,  said  pay- 
ment to  be  paid  within  10  days  after  the  said  asphalt  work  Is  completed  and 
accepted  by  the  dty  of  New  Orleans.  It  Is  understood  that  the  asphalt  fur- 
nished by  the  Globe  AjQ)halt  Company  and  that  the  asphalt  street  work  done 
shall  be  (per  se)  acceptable  and  satisfactory  to  the  city  of  New  Orleans.  It 
being  understood  that  all  the  manipulations  of  the  asphalt,  both  at  the  as- 
phalt plant  and  In  laying  of  same  on  the  street  or  streets,  shall  be  under  the 
Inmiiedlate  superrislon  and  control  of  the  Globe  Asphalt  Company,  through  an 
agent  or  representative  that  said  Globe  Asphalt  Company  shall  furnish.  The 
salary  and  expenses  of  said  Globe  Asphalt  Compcoiy  agent,  manager,  or 
representative  shall  be  at  the  rate  of  $2,500  per  year,  payable  by  your  com- 
pany as  guarantors  monthly,  and  your  company  to  also  pay  said  agent  neces- 
sary traveling  expenses  In*  coming  to  New  Orleans  and  returning.  The 
asphalt  paving  plant  is  to  have  an  engineer  accompanying  same,  and  who  is 
to  be  the  responsible  agent  for  the  proper  care  of  same ;  his  wages  and  nec- 
essary traveling  expenses  to  be  also  paid  monthly  by  your  company  or  guar- 
antors. It  is  further  understood  and  agreed  that  the  Globe  Aaphalt  Company 
is  to  attach  to  eadi  bill  of  lading  on  every  asphalt  shipment  a  certificate  giv- 
ing the  amount  of  asphalt  and  the  value  thereof  of  such  shipm^it,  and  said 
certificate  is  to  be  signed  by  a  proper  person,  acting  as  ag^at  of  the  Union 
Development  A  Construction  Company,  Limited,  or  their  guarantors.  All  as- 
phalt is  to  be  consigned  to  the  Globe  Asphalt  Company  with  the  B/L  properly 
indorsed  for  delivery  of  the  asphalt  to  the  Union  Development  &  Construction 
(Company,  Limited,  or  their  guarantors,  said  B/L  to  be  sent  through  a  New 
Orleans  bank  and  surrendered  by  said  bank  upon  receiving  the  signature  to 
the  attached  certificate  above  mentimied  of  the  authorized  agent  of  the  Union 
Development  &  Construction  Company,  Limited,  or  their  guarantors.  This 
proposition  is  made  with  the  understanding  that  all  work  on  the  concrete  and 
other  parts  of  the  qontract  will  be  pushed  with  all  the  due  diligence  necessary 
to  avoid  unnecessary  delay  In  the  prosecution  of  the  asphalt  street  work.  Ac- 
ceptance or  rejection  of  this  proposition  to  be  made  in  writing  by  the  Union 
Development  &  Construction  Company,. Limited,  and  their  guarantors  within 
20  days  from  date  hereof." 

The  board  of  directors  of  the  Union  Company  passed  certain  reso- 
lutions, which  were  approved  at  a  stockholders'  meeting  held  on  No- 
vember 12,  1903,  to  the  effect  that  the  Union  ConSpany  transfers,  sets 
over,  and  assigns,  with  full  substitution,  to  the  syndicate,  all  of  its  right, 
title,  interest,  claim,  and  demands,  of  any  nature  whatsoever  in  and 
to  the  three  paving  contracts  or  bids  hereinbefore  referred  to;  the 
syndicate  agreeing  to  provide  all  funds  for  labor,  material,  superin- 
tendence, etc.,  that  may  be  necessary  for  the  full  carrying  out  of  the 
said  contracts,  etc.  Tnereafter  the  following  letters  were  delivered 
by  the  Union  Company  and  its  guarantors  to  the  Globe  Company : 

"Alfred  HlUer  Company,  Limited. 

'*New  Orleans,  November  19,  1908. 
"Mr.  L.  A.  Dubbs,  President  Globe  Asphalt  OMupany,  No.  405  Blakewell 
Building,  Pittsburg,  Pa. — ^Dear  Sir:  As  you  have  been  advised  through  tde- 
grams  from  Mr.  A.  Ledoux,  president  of  the  Union  Development  &  Construc- 
tion Company,  Limited,  that  all  matters  pertaining  to  the  three  contracts 
with  the  city  of  New  Orleans  which  were  awarded  to  the  Union  Development 
&  Construction  Company,  Limited,  have  been  arranged,  we  now  beg  to  advise 
that  your  agreement  of  date  October  31,  1906,  addressed  to  the  Union  Dev^- 
opment  A  Construction  Company,  Limited,  and  their  guarantors,  is  ace^ted, 
with  the  exception  as  follows:  It  is  to  be  understood  that  the  rental  of 
two  rollers  is  $5  per  day  for  the  two,  not  $5  each.  The  payment  of  the 
cnide  asphalt  and  flux  is  to  be  made  when  the  work  is  c<Hnpleted  and  ac- 
cepted by  the  city  of  New  Orleans,  and,  further,  that  you  are  to  furnish  as- 
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phalt  and  flux  at  the  same  price  for  such  a  quaiytity  as  may  be  necessary  dur- 
ing the  maintenance  feature  of  the  contract  By  this  is  meant  what  asphalt 
and  flux  may  be  needed  to  maintain  the  street  for  a  period  of  five  yeanu 
Whilst  this  last  feature  may  be  practically  covered  by  your  agreement  to 
the  Union  Develc^ment  &  Ck)nstruction  Company,  Limited,  the  guarantors  or 
syndicate  desire  this  to  be  a  special  understanding  with  you,  your  company, 
as  to  its  supplies  for  maintenance.  We  shall  advise  you  in  due  course  con- 
cerning the  shipments  of  asphalt,  also  plant  and  rollers,  and  we  now  l>eg  to 
inclose  to  you  herewith  agreement  as  was  understood  would  be  sent  to  you. 

"Yours  truly,    [Signed]    Union  Development  &  Construction  Co.,  Ltd., 

"A.  Ledoux,  Pres. 
••Alfred    Hiller. 
••Sam.  Hyman. 
••Charles    Godchaux." 

••Alfred  Hiller  Company,  Limited. 

••New  Orleans,  November  19,  1903. 

••Mr.  J.  A.  Dubbs,  Pre&  Globe  Asphalt  Co.,  No.  405  Blakewell  Building, 
Pittsburg,  Pa.:  Referring  to  your  proposal  and  agreement  of  date  October 
31,  1903,  we  hereby  guarantee  the  payment  of  all  crude  asphalt  and  refined 
liquid  Obispo  flux  as  may  l>e  shipped  to  the  Union  Development  &  Construc- 
tion Company,  Limited,  for  asphalting  the  following  streets  in  New  Orleans, 
namely:  Canal  street,  from  Liberty  to  Metairie  Road;  Polymnia,  Coliseum 
to  Carondelet ;  and  Pelican  avenue,  from  Bouny  street  to  Elmira  street  Also, 
for  rental  of  asphalt  plant  and  two  rollers  for  said  above-described  streets. 
Payments  to  be  made  in  accordance  with  terms  expressed  in  said  agreement 
of  October  3l8t,  as  amended  by  letter  of  acceptance  of  November  19,  1903. 

••Union  Development  &  Construction  Company,  Limited, 
••Guarantors:  ''A.  Ledoux,  Pres. 

••Sam.  Hyman. 

••Alfred  Hiller. 

"Charles  Godchaux.** 

In  the  resolution  of  transfer  from  the  Union  Company  to  the  syndi- 
cate, it  was  provided  that  during  the  operation  of  the  paving  contracts 
with  the  city  this  company  (the  Union  Company)  shall  open  and  keep 
a  separate  set  of  books,  wherein  shall  be  entered  exclusively  all  trans- 
actions pertaining  to  said  paving  contracts,  which  books  shall  be  at 
all  times  open  to  the  reasonable  inspection  of  the  syndicate,  the  mem- 
bers thereof,  or  their  assigns.  It  was  also  provided  that  in  considera- 
tion of  the  Union  Company's  furnishing,  during  the  operation  of  the 
contracts,  the  use  free  to  the  syndicate  of  its  office,  office  force,  office 
material,  officers,  and  employes,  the  syndicate  shall  pay  to  the  company 
$ per  month,  payable  monthly,  to  be  continued  until  said  pav- 
ing contracts  have  been  completed.  Books  were  opened  and  proper 
accounts  of  the  proceedings  were  kept  in  the  office  of  the  Union  Compa- 
ny, by  or  under  the  direction  of  Mr.  Ledoux,  the  president  of  the  Union 
Company,  who  acted  also  as  the  agent  or  representative  of  the  paving 

syndicate.    Mr.  Ledoux  died day  of ,  190 — .    Up  to  the 

time  of  his  death  he  had  full  control  in  the  office  of  the  operations  of 
the  Union  Company  and  of  the  work  of  the  syndicate,  except  as  to  the 
refining  of  the  asphalt  and  laying  of  pavements,  which  was  entirely 
subject  to  the  direction  of  Mr.  Agnew,  who  was  an  employe  of  the 
Union  Company  and  its  guarantors,  and  whose  salary  was  paid  by 
them,  but  who  was  also  agent  of  the  Globe  Company  especially  and 
completely  charged  with  the  refining  of  the  asphalt  and  the  construction 
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of  the  pavement  so  as  to  make  it  meet  the  requirements  of  the  city's 
contracts.    Mr.  Dubbs  testifies  that : 

"Mr.  Agnew  was  the  general  manager  of  the  ast^alt  department  for  the 
guarantors  of  the  Union  Development  &  Construction  Company.  He  was  en- 
ployed  on  my  recommendation.  I  guaranteed  the  asphalt  would  be  used  in 
a  proper  manner,  and  a  pavement  laid  that  would  be  acceptable  to  the  city; 
and,  so  far  as  the  manipulating  and  handling  of  the  asphalt  was  concerned, 
Mr.  Agnew  was  under  my  instructions.  In  other  words,  if  I  should  want  to. 
I  could  change  the  form,  or  I  could  change  the  percentage  in  the  pavement 
Beyond  that,  he  was  not  under  my  control  in  any  way.** 

The  witness  Mendlesohn,  whose  duty  it  was  to  follow  up  the  work, 
write  up  the  books  of  the  syndicate,  and  add  up  these  books  for  Mr. 
Ledoux,  testifies  that : 


"Mr.  Agnew  had  absolute  control  of  the  plant  We  did  not  int^fere  with 
him.  Whatever  he  did  he  was  responsible  for.  Mr.  Ledoux,  the  president  of 
the  Union  Company,  was  recognised  as  the  head  of  the  whole  business.  I 
would  not  attempt  to  do  anything  without  consulting  with  Mr.  Ledoux;  but 
there  was  one  party  there  with  whom  he  (Mr.  Ledoux)  would  not  interfere, 
or  to  whom  he  would  not  give  any  instructions.  That  was  Mr.  Agnew.  Mr. 
Ledoux  gave  him  no  instructions  as  to  the  refining  of  the  asphalt  or  as  to 
laying  it  because  the  Globe  Company  undertook  to  furnish  asphalt  that  would 
make  a  good  pavement,  and  that  it  should  be  properly  laid,  and  that  was 
what  Mr.  Agnew's  business  was.*' 

When  the  shipments  of  the  Goleta  crude  asphalt  and  the  refined 
liquid  Obispo  flux  began  to  arrive,  the  Union  Company  and  its  g^uar- 
antors  noted  a  material  discrepancy  between  the  weight  sheets  attached 
to  the  Goleta  wharfmaster's  shipping  receipt  and  the  weight  sheets 
attached  to  the  carrier's  bill  of  lading,  on  which  the  carrier's  charges 
were  demanded ;  and  by  letter  dated  January  6,  1904,  this  matter  was 
brought  to  the  attention  of  the  Globe  Company,  to  which  the  presi- 
dent of  that  company  replied,  on  January  9, 1904,  as  follows : 

"Yours  of  the  6th  inst.,  inclosing  paid  freight  bills,  received.  We  note  tliat 
the  railroad  weights  differ  from  the  wharfinger's  weights;  but,  as  the  final 
settlement  between  your  company  and  ours  is  to  be  based  on  the  number  of 
square  yards  of  finished  pavement  laid  per  ton,  we  need  pay  no  attention  to 
this  difference,  except  to  call  the  wharfinger's  attention  to  the  matter,  which 
we  have  already  done." 

On  July  16,  1904,  the  paving  to  be  done  on  Poljonnia  street  had  been 
completed,  and  the  Union  Company  reported  the  same  by  letter  of  that 
date,  addressed  to  the  president  of  the  Globe  Company  at  its  home  of- 
fice in  Pittsburg,  in  which  it  says,  in  the  first  paragraph  of  the  letter: 

"We  herewith  inclose  you  credit  mem.  for  $1,634.29,  for  proceeds  of  as- 
phalt used  on  Polymnla  street,  as  per  your  guaranty  of  90  yards  of  finished 
pavement  to  the  ton." 

The  body  of  the  memorandum  inclosed  was  in  these  words  and  fig- 
ures I 

"N.  O.,  July  1/04. 
For  44.17  tons  of  asphalt,  $37.00 $1,634J29 

*'Laid  on  Polymnia  street,  3,975.38  sqr.  yds.  (ofllcial  measurement)  at  90 
yards  per  ton,  equal  44.17  tons." 

In  subsequent  statements  rendered  to  the  Globe  Company  of  ex- 
penditures made  and  the  amount  of  asphalt  used,  the  asphalt  was 
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credited  to  the  Globe  Company  on  the  basis  of  one  ton  for  every  90 
square  yards  of  pavement  laid,  or  of  one  ton  for  every  67%  yards  of 
pavement  laid,  according  to  the  thickness  of  the  course  constituting  the 
pavement,  respectively,  and  credited  at  the  rate  of  $37  per  ton  so  found. 
These  statements  so  rendered  by  mail  were  duly  received  and  retained, 
without  notice  of  approval  or  objection  being  given  by  the  Globe  Com- 
pany. The  work  was  finally  completed  and  accepted  by  the  city,  and, 
on  April  10,  1905,  the  Globe  Company  served  upon  the  Union  Com- 
pany and  each  of  its  guarantors  a  sworn  statement  purporting  to  show 
a  balance  in  favor  of  the  Globe  Company  of  $56,176.18.  The  account 
of  the  Union  Company,  made  up  to  April  15,  1905,  showed  a  balance 
against  the  Globe  Company  of  $707.90.  Outside  of  several  minor  dis- 
puted charges,  the  whole  discrepancy  in  these  accounts  arose  from  the 
difference  in  the  interpretation  of  the  contract  by  the  two  respective 
parties.  The  Globe  Company  based  its  statement  on  the  theory  that 
the  Union  Company  was  to  pay  for  the  crude  Goleta  asphalt  at  the 
rate  of  $37  per  ton  for  that  material,  and  for  the  refined  liquid  Obispo 
flux  at  the  rate  of  $37  per  ton  for  that  material.  There  was  a  loss  of 
over  40  per  cent,  in  changing  the  Goleta  crude  asphalt,  as  the  same 
was  done  in  the  Globe  Company's  refinenr  at  New  Orleans,  into  as- 
phaltic  cement  that  was  used  in  paving  the  streets.  This  loss  made 
the  difference,  substantially,  of  the  $56,176.18  between  the  price 
claimed  by  the  Globe  Company  and  that  contended  for  by  the  Union 
Company.  The  Union  Company,  rejecting  the  interpretation  con- 
tended for  by  the  Globe  Company,  refused  payment  of  this  account 
rendered.  Thereupon  the  Globe  Company  entered  its  suit  at  law 
against  the  Union  Company  and  its  guarantors  for  the  amount  claimed. 
On  motion  of  the  defendants,  not  resisted  by  the  plaintiffs,  the  Circuit 
Court  ordered  the  pleadings  to  be  reformed  according  to  the  practice 
in  courts  of  equity,  and  in  compliance  therewith  in  due  course  the 
proper  pleadings  were  filed.  Thereupon  the  Circuit  Court,  of  its  own 
motion,  ordered  the  case  to  be  referred  to  a  special  master,  with  direc- 
tion and  authority  to  report  on  all  questions  of  fact  and  law  therein, 
his  report  to  be  merely  advisory  to  the  court. 

The  pleadings  are  extended  and  somewhat  confusing,  and  the  result 
of  the  pleadings  and  of  the  findings  of  the  master  and  the  substantial 
admissions  of  the  parties  bring  the  cause  to  a  single  issue,  which  is: 
Must  the  defendants  pay  for  crude  Goleta  asphalt  and  for  the  refined 
Obispo  flux,  each,  $37  per  gross  ton  f .  o.  b.  New  Orleans,  or  must  they 
pay  for  asphaltic  cement  net  to  them  on  the  basis  of  the  number  of 
square  yards  of  pavement  laid.  The  special  master  duly  reported,  after 
full  hearing,  his  findings  of  fact,  resulting  in  the  ultimate  conclusion 
that  the  statement  of  the  defendants,  showing  a  balance  of  $707.90  due 
them  by  complainant,  is  correct,  with  the  following  exceptions  (noting 
the  exceptions),  which  change  the  balance  from  $707.90  against  com- 
plainants to  the  sum  of  $1,074.1^  in  favor  of  the  complainants.  There 
were  very  numerous  exceptions  to  the  findings  of  the  master,  and  at 
the  hearing  the  Circuit  Court  sustained  these  exceptions  and  passed 
its  decree  in  favor  of  the  complainants.  Due  exceptions  were  reserved 
to  this  action  of  the  court  and  are  presented  to  us  by  the  assignment 
of  errors. 
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\Vc  arc  clear  in  our  conviction  that  the  Circuit  Court  erred  in  pass- 
ing its  decree  for  the  complainants.  The  complainants  insisted  below, 
and  now  urge,  that  the  letter  of  October  31,  1903,  addressed  to  the 
Union  Development  &  Construction  Company,  Limited,  and  their 
guarantors,  and  signed  "The  Globe  Asphalt  Company,  J.  A.  Dubbs, 
President,"  and  the  letter  of  acceptance  of  November  19,  1903,  ad- 
dressed to  Mr.  J.  A.  Dubbs,  President  Globe  Asphalt  Company,  and 
signed,  "Union  Development  &  Construction  Company,  Limited,  A. 
Ledoux,  President,"  "Alfred  Hiller,"  "Sam.  Hyman,"  and  "Charles  , 
Godchaux,"  and  the  letter  of  guaranty  of  same  date  signed  by  the 
same  parties,  constitute  a  new,  separate,  unambiguous  written  contract, 
susceptible  of  no  other  construction  than  that  which  complainants  put 
upon  it.  Without  rehearsing  the  master's  arguments,  we  concur  with 
him  in  concluding  that  the  contract  claimed  to  be  evidenced  by  the 
letters  to  which  we  have  just  referred  is  not  plain  and  tmambiguous, 
and  that  all  competent  evidence  tending  to  throw  light  on  what  was  the 
real  intent  of  the  parties  should  be  considered.  It  is  clear  that  from 
July  27  to  October  31,  1903,  the  contract  was  that  the  Globe  Company 
would  sell  to  the  Union  Company  Obispo  asphalt  at  the  price  of  $37 
per  ton,  which  would  lay  90  square  yards  of  pavement  to  the  ton  of 
2,000  pounds,  finished  asphalt  pavement,  consisting  of  1-inch  binder 
course  and  a  IV^-inch  top  or  wearing  surface ;  it  being  understood  that 
in  pavements  consisting  of  2-inch  top  coat  and  a  1%-inch  binder  course, 
the  asphalt  cement  is  to  lay  a  proportionate  number  of  square  yards 
of  pavement,  or  67.5  yards  tOythe  net  ton  of  asphaltic  cement.  From 
a  consideration  of  all  the  proof,  we  conclude,  with  the  master,  that 
this  feature  of  the  contract  was  not  changed  by  the  writings  of  October 
31st  and  November  19th,  and  that  the  account  rendered  by  the  Union 
Company  on  the  basis  of  this  construction  of  the  contract  was  the  cor- 
rect account  as  to  that  item,  and  that  the  correction  made  by  the  master 
of  some  of  the  smaller  details  of  debits  and  credits,  showing  a  balance 
in  favor  of  the  complainant  of  $1,074.12,  is  correct,  and  should  have 
been  made  the  basis  of  the  decree. 

The  decree  is,  therefore,  in  the  largest  part  reversed,  and  is  here 
so  amended  as  to  be  rendered  in  favor  of  the  appellee  for  the  stun  of 
$1,074.12,  with  legal  interest  from  the  date  of  the  filing  of  complain- 
ant's bill,  and  that  the  costs  in  both  courts  be  adjudged  against  the  ap- 
pellee. 
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<173  Fed.  4S3.) 

ERBAUGH  V.  UNITED  STATES. 

(ClrcQit  Court  of  Appeals,  laghth  Circuit    November  1, 1900.) 

No.  3,053. 

1.  Post  Dffios  (§  35*) — Fkaudulknt  Use  of  Mails— Statutes— Construc- 

tion—Intent TO  Effect  Scheme  by  Cobbespondbncb  with  One's  Self 
No  Offense. 

One  wiio  devises  a  fraudulent  scheme,  to  be  effected  by  opening  or 
intending  to  open  a  correspondence  or  communication  with  himself  by 
means  of  the  post  office  establishment  of  the  United  States,  is  guilty  of 
no  offense  punishable  under  section  5480,  Rev.  St  U.  S.  (U.  S.  Comp.  St. 
1901,  p.  3696). 

A  fraudulent  scheme,  which  the  deviser  Intends  to  effect  by  either 
opening  or  intending  to  open  a  correspondence  or  communication  with 
some  other  person  by  means  of  the  post  office  establishment,  or  by  inciting 
6on)e  other  person  to  open  communication  with  him,  is  essential  to  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  |  55 ;  Dec.  Dig. 
{  35.*] 

2.  Statutes    (S    241*) — Constbuctton— Penal    Statute    Includes    Parties 

Within  Its  Express  Terms  Only. 

A  penal  statute,  which  creates  and  prescribes  the  punishment  for  a 
new  offense,  must  be  strictly  construed. 

One  who  was  not  beyond  reasonable  doubt  by  the  express  terms  of  the 
statute  within  the  class  of  those  punishable  thereunder  may  not  be 
brought  within  it  after  the  event  by  interpretation. 

Eax  post  facto  law  by  judicial  construction  is  as  pernicious  as  ex  post 
facto  legislation. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  |§  322-323 ;  Dec. 
Dig.  §  241.«] 

<Syllabus  by  the  Court) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado. 

Charles  O.  Erbaugh  was  convicted  of  using  the  mails  to  defraud,  and  . 
brings  error.    Reversed  and  remanded. 

Caesar  A.  Roberts  and  Henry  J.  O'Bryan,  for  plaintiff  in  error. 
Ralph  Hartzell,  Asst.  U.  S.  Atty.,  and  Thomas  Ward,  Jr.,  U.  S. 
Atty. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
WILLIAM  H.  MUNGER,  District  Judge. 

SANBORN,  Circuit  Judge.  The  complaint  in  this  case  is  that  the 
<lefendant  below  was  convicted  and  sentenced  for  using  the  mails  to 
defraud,  in  violation  of  section  5480  of  the  Revised  Statutes  (3  XJ.  S. 
Comp.  St  1901,  p.  3696,  Act  June  8,  1872,  c.  335,  17  Stat.  323,  as 
amended  by  Act  March  2,  1889,  c.  393,  §  1,  25  Stat.  873). 

There  are  many  specifications  of  error,  but  the  most  serious  one 
is  that  the  defendant's  motion  for  arrest  of  judgment  upon  the  groimd 
that  the  indictment  charged  no  offense  was  denied,  and  he  was  sen- 
tenced for  devising  a  fraudulent  scheme  to  be  effected  by  intending  to 
•open  and  opening  a  correspondence  with  himself  by  means  of  the  post 
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office  establishment,  when  the  only  offense  denounced  by  the  statute 
is  devising  a  fraudulent  scheme  to  be  effected,  either  by  opening 
or  intending  to  open  correspondence  with  some  other  person  by  means 
of  the  post  office  establishment,  or  inciting  such  other  person  to  open 
communication  with  him.    The  statute,  so  far  as  material  here,  reads : 

"If  any  person  bavlng  devised  or  intending  to  dOTlse  any  scheme  or  artifice 
to  defraud,  *  *  *  to  be  effected  by  either  opening  or  intending  to  open 
correspond^ice  or  communication  with  any  person,  whether  resident  wittiin 
or  outside  the  United  States,  by  means  of  the  poet  office  establishment  of  the 
United  States,  or  by  inciting  such  other  person  or  any  person  to  open  com- 
munication with  the  person  so  devising  or  Intending,  shall,  in  and  for  exe- 
cuting such  scheme  or  artifice  or  attempting  so  to  do,'*  mail  any  letter  or  re- 
ceive any  letter  from  the  maU,  he  shall,  upon  conviction,  be  punisliaMe  by  a 
fine  or  imprisonment,  or  both. 

The  gravamen  of  this  offense  is  not  the  intended  or  perpetrated 
fraud,  but  the  intended  use  of  the  post  office  establishment  of  the 
United  States  to  perpetrate  the  fraud.  The  charge  in  the  indictment 
was  that  the  defendant  had  devised  a  scheme  to  defraud  which  he  "in- 
tended to  effect  by  opening  correspondence  with  himself  under  an  as- 
sumed and  fictitious  name  by  means  of  the  post  office  establishment 
of  the  United  States,"  and  that  he  assumed  a  false  name  and  caused 
letters  to  be  written,  to  be  signed  by  that  name,  to  be  sent  to  and  re- 
ceived by  himself  through  the  post  office  establishment  for  the  purpose 
of  carrying  out  his  scheme  to  defraud. 

The  act  forbidden  by  the  statute  is  not  the  deposit  in  or  the  re- 
ceipt from  the  Post  Office  Department  of  the  United  States  of  a  letter 
or  circular  for  the  purpose  of  executing  a  fraudulent  scheme,  as  in 
section  215  of  the  Criminal  Code  (Act  March  4,  1909,  c.  321,  §  215, 
35  Stat.  1130).  It  is  the  intent  to  effect  the  scheme  to  defraud  by  either 
opening  or  intending  to  open  correspondence  or  communication  with 
any  person  by  means  of  the  mails,  or  by  inciting  such  other  person  or 
any  person  to  open  communication  with  the  schemer. 

The  obvious  and  common  meaning  of  opening  or  intending  to  open 
correspondence  with  a  person  imports  distance  between  him  who  opens 
or  intends  to  open  it  and  his  intended  correspondent,  which  renders 
the  use  of  the  mails  convenient  or  necessary,  and  that  his  correspond- 
ent is  some  other  person  than  himself,  for  one  cannot  open  communi- 
cation with  himself  by  means  of  the  post  office  establishment  by  writ- 
ing and  sending  letters  to  himself  through  the  mails,  because  the  com- 
munication with  himself  in  such  a  case  must  necessarily  be  opened 
and  intended  to  be  opened  when  the  letter  is  written  and  before  it  is 
mailed.  The  clause  in  this  section  of  the  statute,  "or  by  inciting  such 
other  person  or  any  person  to  open  communication  with  the  persons 
so  devising  or  intending,"  clearly  indicates  that  the  person  mentioned 
in  the  preceding  clause,  with  whom  the  deviser  opens  or  intends  to 
open  correspondence,  is  to  be  such  "other  person"  and  not  himself. 

In  1894  in  Stokes  v.  United  States,  167  U.  S.  187,  188,  16  Sup.  Ct 
617,  618,  39  L.  Ed.  667,  the  Supreme  Court  declared  that  there  were 
three  matters  of  fact  which  must  be  charged  in  the  indictment  and  es- 
tablished by  the  evidence  under  this  statute,  and  that  the  second  of 
these  was  that  the  persons  charged  "must  have  intended  to  effect  this 
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scheme  by  opening  or  intending  to  open  correspondence  with  some  oth- 
er persons  through  the  post  office  establishment,  or  by  inciting  such 
other  persons  to  open  communication  with  them,"  and  this  proposition 
has  been  sustained  without  dissent  by  the  opinions  and  the  practice  of 
the  courts.  United  States  v.  Long  (D.  C.)  68 '  Fed.  348,  349 ;  Milby 
V.  United  States,  109  Fed.  638,  640,  641,  48  C.  C.  A.  674;  United 
States  V.  Post  (D.  C.)  113  Fed.  852,  853 ;  Horman  v.  United  States, 
116  Fed.  350,  351,  53  C.  C.  A.  570;  Stewart  v.  United  States,  119  Fed. 
89,  93,  65  C.  C.  A.  641 ;  Ewing  v.  United  States,  136  Fed.  53,  54,  69 
C.  C.  A.  61,  62 ;  Brown  v.  United  States,  74  C.  C.  A.  214,  216,  219, 
143  Fed.  60,  62,  65 ;  Rumble  v.  United  States,  143  Fed.  772,  776,  75 
C.  C.  A.  30 1  United  States  v.  Smith  (D.  C.)  166  Fed.  958,  960. 

Counsel  for  the  United  States,  in  support  of  their  contention  that 
the  intent  to  effect  the  scheme  by  opening  correspondence  with  one's 
self  constitutes  an  offense  within  the  meaning  of  this  statute,  cite 
Weeber  v.  United  States  (C.  C.)  62  Fed.  740,  741,  and  United  States  v. 
Ryan  (D.  C.)  123  Fed.  634.  The  opinion  in  the  latter  case  is  founded 
upon  the  decision  in  the  Weeber  Case,  and  a  perusal  of  the  indictment 
in  the  Weeber  Case,  which  does  not  appear  in  the  report,  has  disclosed 
the  fact  that  it  expressly  charged  that  the  defendant  intended  to  effect 
his  scheme  by  opening  correspondence  and  communication  by  means 
of  the  post  office  establishment  with  another  person,  and  the  opinion 
of  Mr.  Justice  Brewer  shows  that  the  defendant  was  charged  with 
using  the  post  office  establishment  to  open  a  correspondence  with 
one  Stevens,  or  to  incite  the  latter  to  open  a  correspondence  with  him. 
The  question  presented  in  this  case  was  not  at  issue  in  the  Weeber 
Case,  was  not  presented  to  the  court  that  decided  that  case,  and  it  was 
not  suggested  to  the  minds  of  the  judges  who  participated  in  its  con- 
sideration. The  decision  in  that  case  neither  rules  nor  purports  to 
rule  the  question  under  consideration  here. 

The  offense  denounced  by  section  5480  was  created  by  that  stat- 
ute, the  punishment  it  prescribes  is  severe,  and  a  penal  statute  which 
creates  and  denounces  a  new  offense  should  be  strictly  construed.  The 
definition  of  the  offense  and  the  classification  of  the  offenders  are  legis- 
lative, not  judicial,  functions,  and  one  who  was  not  beyond  reasonable 
doubt  within  the  class  declared  punishable  by  the  expressed  will  of 
Congress  may  not  be  brought  within  that  class  after  the  event  by  in- 
terpretation. Ex  post  facto  law  by  judicial  construction  is  as  per- 
nicious as  ex  post  facto  legislation.  United  States  v.  Wiltberger,  5 
Wheat.  77,  96,  5  L.  Ed.  37 ;  United  States  v.  Germaine,  99  U.  S.  508, 
510,  25  L.  Ed.  482 ;  Martin  v.  United  States  (C.  C.  A.)  168  Fed.  198,* 
202,  203 ;  Field  v.  United  States,  137  Fed.  6,  8,  69  C.  C.  A.  668,  570 ; 
United  States  v.  Clayton,  Fed.  Cas.  No.  14,814;  In  re  McDonough 
(D.  C.)  49  Fed.  360 ;  United  States  v.  Lake  (D.  C.)  129  Fed.  499. 

At  the  time  when  the  defendant  is  alleged  to  have  committed  the 
acts  for  which  he  was  sentenced,  the  common  and  natural  meaning  of 
the  terms  of  this  section  5480,  and  the  uniform  judicial  interpretation 
of  it  for  many  years,  limited  the  class  punishable  under  it  to  those 
who  intended  to  effect  their  fraudulent  schemes  either  by  opening 
or  by  intending  to  open  correspondence  or  communication  with  some 
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other  person  or  persons  by  means  of  the  post  office  establishment  of  the 
United  States,  or  by  inciting  such  other  person  or  persons  to  open 
communication  with  them.  This  was  the  true  interpretation  of  this 
law,  and  the  averments  in  the  indictment  that  the  defendant  intended 
to  effect  his  scheme  by  opening  correspondence  or  communication  with 
himself  by  means  of  the  post  office  establishment  failed  to  bring  his 
case  within  this  statute  and  charged  no  offense  against  him. 

The  judgment  below  must  accordingly  be  reversed,  and  the  case 
must  be  remanded  to  the  District  Court,  with  directions  to  grant  the 
motion  in  arrest  of  judgment,  to  set  aside  the  verdict,  to  quash  the 
indictment,  and  to  discharge  the  defendant ;  and  it  is  so  ordered. 


MEMORANDUM  DECISIONS. 


(173  Fed.  1019.) 

BAGLIN  v.  CUSENIER  OO.  (arcuit  Ck)urt  of  AM>eal«,  Second  CircalL 
November  S,  1909.)  No.  205.  Appeal  from  and  Writ  of  Error  to  the  (Mrcolt 
Court  of  the  United  .States  for  the  Southern  District  of  New  York.  See,  also^ 
156  Fed.  1015 ;  104  Fed.  25,  90  C  C.  A.  499.  A.  U  Plncoffs  and  Roger  Foet^, 
for  plaintiff  in  error  and  appellant  Philip  Mauro,  C.  A.  L.  ^lasaie,  and  Ralph 
L.  Seott,  for  defendant  in  error  and  appellee.  Before  LACOMBE,  COX£;  and 
WARD,  Circuit  Judgea. 

PER  CURIAM.  We  are  satisfied  it  was  error  to  hold  defendant  in  con- 
tempt for  translating  the  whole  or  any  part  of  the  label  whidi  the  court  said 
it  might  use;  the  court  having  expressly  stated  that  such  label  might  be 
translated  into  any  language.    No  mistranslation  is  proved.    Order  reversed. 


<173  Fed.  1019.) 

BASS  et  al.  v.  FOREST  PRODUCTS  &  MFG.  OO.  (arcuit  Court  of  Ap- 
peals, Fifth  Circuit.  October  4,  1909.)  No.  1,897.  Appeal  from  the  Circuit 
i^ourt  of  the  United  States  for  the  Southern  District  of  Mississlppt  For  opin- 
ion below,  see  161  Fed.  1004.  R.  V.  Fletcher  and  R.  V.  Willing,  for  appellants. 
Garner  Wynn  Green  and  Marcellus  Green  (Marlin  B.  Olmsted,  of  counsel), 
for  appellee.    Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  The  legal  questions  involved  in  this  case  are  con- 
ceded by  the  counsel  for  both  parties  to  be  identical  with  those  involved  in 
Simpson  County  v.  Wlsner-Cox  Lumber  &  Mfg.  Co.  (decided  by  this  court  Beiay 
10,  1909)  170  Fed.  52.  i  The  only  difference  between  this  case  and  the  one  cited 
is  that  here  the  appellee,  which  claimed  to  own  the  lease  for  99  years  de- 
scribed in  its  bill,  took  the  initiative  and  appeared  in  the  court  below  as  com- 
plainant Demurrers  were  filed  to  the  bill,  which  raised  the  same  questions 
we  decided  in  Simpson  County  v.  Wisner-Cox  Lumber  &  Mfg.  Co.,  supra. 
The  Circuit  Court  overruled  the  demurrers,  and,  after  defendants  had  an- 
swered, sustained  exceptions  to  the  answer,  and  rendered  final  decree  for  the 
complainant,  the  appellee  here.  On  the  authority  of  Simpson  County  v.  Wls- 
ner-Cox  Lumber  &  Mfg.  Co.,  supra,  and  the  opinions  of  the  Supreme  Court  of 
Mississippi  there  dted,  the  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformi^  with  the  said  opinion 
of  this  court. 

1  05  C.  C.  A.  227. 
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<173  Fed.  1019.) 

BROD  T.  J.  K.  ORR  SHOE  CO.  et  al.  (Circuit  Court  of  Appeals,  Fifth  ar- 
cult.  October  25,  1909.)  No.  1,914.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Georgia.  Harry  Dodd,  and  Thos. 
F.  Rawls,  for  appellant    W.  G.  Post,  for  appellees. 

PER  CURIAM.  In  this  case  we  reach  the  same  conclusion  as  that  reached 
l>y  the  District  Judge,  and  the  judgment  of  the  District  Court  is  affirmed. 
See  166  Fed.  1011. 


X173  Fed.  1020.) 

THE  CHARLES  E.  MATTHEWS.  THE  EUGENE  F.  MORAN.  THE 
SCOWS  15D  AND  18D.  (Circuit  Court  of  Appeals,  Second  Circuit  Norem- 
ber  29,  1909.)  Appeals  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  Motion  to  amend  mandate.  For  opinion  be- 
low, see  170  Fed.  928.    Before  LACOMBE  and  NOTES,  Circuit  Judges. 

PER  CURIAM.  The  decision  In  The  Express,  59  Fed.  476,  8  C.  C.  A.  182, 
applies.  In  the  first  of  the  above  causes  the  interest  to  which  libelant  is  en- 
titled should  be  paid  by  the  interests  which,  by  appealing,  tied  up  the  litiga- 
tion. In  the  second  cause  no  interest  should  be  allowed  upon  that  part  of  the 
decree  payable  by  the  Matthews.  We  are  not  Inclined  to  allow  the  claim  for 
premiums  paid  on  account  of  the  stipulations  for  value;  The  decrees  may  be 
amended  accordingly. 


(173  Fed.  1020.) 

COMMONWEALTH  NAT.  BANK  v.  FIDELITY  &  DEPOSIT  CO.  OF 
MARYLAND  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit  December  7, 
tOOO.)  No.  2,008.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas.  Nelson  Phillips  and  Yancey  Lewis,  for  appellant. 
A.  P.  Wozencraft,  Joseph  A.  L.  Wolfe,  and  D.  A.  Frank,  for  appellees.  Be- 
fore PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Without  committing  this  court  to  the  propositions  that  the 
letter  of  the  Stevenson  Contract  Company  to  the  disbursing  agent  constituted, 
under  the  evidence,  an  assignment  of  the  contractor's  claim  against  the  gov- 
•emment  for  the  money  then  due  on  final  estimate,  and  that  as  an  assignment 
It  was  absolutely  void  or  only  voidable  under  sections  3477  and  3737,  Rev.  St. 
(U.  S.  Comp.  St.  1901,  pp.  2320,  2507),  we  hold  that  the  Circuit  Court  had  juris- 
diction, and  that  the  case  was  well  ruled  and  correctly  decided  in  regard  to 
the  equities  involved.    The  decree  of  the  Circuit  Court  is  affirmed. 


<173  Fed.  1020.) 

CONTINENTAL  OIL  &  COTTON  CO.  v.  ARMOUR  &  CO.  (Circuit  Court 
of  Appeals,  Fifth  Circuit  November  30,  1909.)  No.  1,982.  In  Error  to  the 
Circuit  CJourt  of  the  United  States,  for  the  Northern  District  of  Texas.  S. 
P.  Hardwicke,  for  plaintiff  in  error.  H.  M.  Chapman,  for  defendant  in  error. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  CJircuit  Judges. 

PER  CURIAM.  In  this  case  trial  by  Jury  was  waived,  and  a  trial  was  had 
before  the  court  Our  examination  of  the  transcript  results  in  finding  that 
the  general  verdict  found  by  the  court  is  Supported  by  the  findings  of  fact  and 
evidence  incorporated  in  the  bill  of  exceptions,  and  the  Judgment  rendered  on 
the  verdict  is  consonant  with  the  pleadings.    Judgment  affirmed. 
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(173  Fted.  1020.) 

HOGUE  T.  UNITED  STATES,  (arcult  C!ourt  of  Appeals,  Fifth  CircDit. 
December  7,  1909.)  No.  1,919.  In  Error  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Texas.  Israel  Dreeben,  for  plaintiflF  in  er- 
ror. Wm.  H.  Atwell,  for  defendant  in  error.  Before  PARDEE^  McCORMICK^ 
and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  A  trial  was  had  on  two  counts  in  the  indictment  On  the 
first  the  plaintiff  in  error  was  acquitted,  and  on  the  second  convicted.  Tlie 
second  count  is  good  in  form  and  substance,  and  the  assignments  of  error  in 
relation  thereto  are  not  well  taken.  The  verdict  thereon  is  fully  supported 
by  the  evidence,  all  of  which  has  been  submitted  to  this  court  by  the  plain- 
tiff in  error  in  support  of  his  motion  in  the  court  below  to  direct  a  verdict 
On  the  entire  record  we  find  no  reversible  error,  and  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 


a73  Fed.  1021.) 

HOUSTON  OIL  CO.  OF  TEXAS  et  al.  v.  POLLARD  et  al.  (Circuit  Court 
of  Appeals,  Fifth  Circuit  December  7,  1909.)  No.  1.997.  Appeal  and  Cross- 
Appeal  from  the  Circuit  Court  of  the  United  States,  for  the  Southern  District 
of  Texas.  H.  O.  Head  and  T.  M.  Kennerly,  for  appellants.  Presley  K.  Ewing, 
Sam  Streetman,  and  Frank  Andrews,  for  appellees.  Before  PARDEE,  MC- 
CORMICK, and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  decree  in  favor  of  Ellen  Lee  Mason  is  affirmed,  for  the 
reasons  given  in  the  master's  report ;  and  the  decree  in  favor  of  the  Houston 
Oil  Company  against  Uriah  A.  Pollard  and  others  is  affirmed,  for  the  reasons 
given  in  the  master's  report,  to  wit:  "The  special  master  finds  the  title  to  the 
land  claimed  by  them  to  be  in  the  Houston  Oil  Company  of  Texas,  and  rec- 
ommends Judgment  accordingly,  because  it  is  not  shown  that  they  have  evi- 
denced or  set  up  any  claim  whatever  to  the  land  until  November  17,  1908 — 
more  than  60  years  after  the  execution  of  the  deeds  under  which  they  hold — 
beyond  the  filing  of  their  deeds  for  .record  in  the  deed  records  of  a  county, 
whose  name  is  not  given" — and  because  the  evidence  shows  that  the  Houston 
Oil  Company  deraigned  title  through  duly  recorded  deeds  from  the  sovereign 
to  the  present  time,  under  which  deeds  it  and  its  predecessor  have  constantly 
asserted  title  to  and  exercised  ownership  since  1882  of  the  land  in  question, 
by  returning  the  same  for  taxes,  pasring  some  taxes,  appropriating  timber 
thereon,  and  by  frequent  actual  possession  through  agents  and  tenants.  The 
costs  of  this  court  to  be  divided. 

Mccormick,  circuit  judge,  concurs  as  to  the  decree  in  favor  of  Ellen  Lee 
Mason,  but  dissents  as  to  the  appeal  of  Uriah  A.  Pollard  and  others. 


a73  Fed.  1021.) 

PHILIPS  V.  FABER  SULKY  CO.  (Circuit  Court  of  Appeals,  Second  Cir- 
cuit November  17,  1909.)  No.  27.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  New  York.  This  is  an  appeal  from 
an  interlocutory  decree  of  the  Circuit  Court,  Western  District  of  New  York, 
holding  certain  claims  of  letters  patent  611,438,  issue<J  Sept  27,  1898,  to  PhU- 
ips,  for  a  speed  wagon,  to  be  valid  and  infringed.  The  opinion  of  the  Circuit 
Court  is  reported  in  160  Fed.  966.  Osgood  &  Davis,  for  appellant  L.  H. 
Groat,  for  appellee.    Before  LAOOMBB,  COXB,  and  WARD,  Circuit  Judges 

PER  CURIAM.  We  concur  in  the  reasoning  and  conclusions  of  the  Judge 
who  heard  the  cause  at  circuit,  and  do  not  find  it  necessary  further  to  discuss 
the  patent  or  the  proofs.  It  is  contended  that  the  claims  should  be  so  narrow- 
ly construed  that  defendant's  structure  will  not  infringe.  The  defendant's 
truss  frame  does  not  extend  upward  '^perpendicularly  from  the  i^indles,"  nor 
^'between  two  vertical  planes  from  said  spindles" ;  the  quoted  phrases  being 
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taken  from  claims  1  and  2,  respectirely.  But  the  deflection  from  the  perpen- 
dicular is  slight,  and  effects  no  new  result ;  and  we  are  of  the  opinion  that  a 
truss  substantially  perpendicular  to  the  spindles  is  fairly  within  the  claim, 
<x>ncurrfaig  with  Judge  Hazel  In  his  conclusions  as  to  infringement  It  is  con- 
tended, however,  that  the  words  "perpendicular"  and  **vertical"  are  to  be 
strictly  construed,  for  the  reason  that  they  were  inserted  while  the  applica- 
tion was  pending  in  the  Patent  Office,  after  rejection  of  original  claims  upon 
a  reference  to  patent  to  Wells,  No.  577,339,  for  a  sulky.  The  theory  is  that 
the  Patent  Office  required  applicant  to  make  an  election,  either  to  be  rejected 
on  this  reference  or  to  avoid  the  reference  by  confining  himself  strictly  to  an 
absolutely  perpendicular  truss.  But  we  are  not  satisfied  that  this  theory  is 
correct,  or  that  it  was  the  insertion  of  the  words  "perpendicular"  and  *'verti- 
car*  that  saved  the  claims.  The  proposed  amend^  claims  were  inclosed  in 
a  letter  to  the  examiner,  which  discussed  the  Wells  sulky  and  pointed  out  that 
it  did  not  have  the  inclined  brace,  which  was  referred  to  in  applicant's  speci- 
fication as  "particularly  effective."  Presumably  this  argument  convinced  the 
examiner — the  Wells  sulky  was  quite  a  different  contrivance — and  induced 
allowance  of  the  claims.  It  is  difficult  to  see  how  the  mere  restriction  of  them 
to  perpendicular  trusses  would  have  avoided  the  reference,  because  in  the 
Wells  sulky  the  "main  or  central  bow,  4,"  on  which  alone  the  driver's  seat  is 
mounted,  extends  up  perpendicularly  from  the  spindles,  so  that  "its  top  por- 
tion [is]  directly  over  the  axles  of  the  wheels."    Decree  affirmed,  with  costs. 


<173  Fed.  1022.) 

RICE  et  al.  v.  McGREW.  (Circuit  Court  of  Appeals,  Fifth  Circuit  No- 
vember 16,  1909.)  No.  1,946.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Texas.  Clarence  R.  Wharton,  for  appel- 
lants. John  W.  Parker,  for  appellee.  Before  PARDEIE,  McCORMIOE,  and 
SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  case  is  one  for  damages  on  behalf  of  a  minor,  a  deaf 
mute,  to  recover  damages  from  the  receivers,  operating  a  sawmill  under  the 
appointment  and  orders  of  the  Circuit  Court  in  the  case  of  Maryland  Trust 
Company  v.  Klrby  Lumber  Company,  and  it  is  appealed  here  by  the  said  re- 
<;eivers,  complaining  of  the  finding  of  facts  made  by  the  special  master.  The 
report  of  the  special  master  on  law  and  facts  seems  to  have  been  well  con- 
-sidered,  and,  as  it  was  approved  and  confirmed  by  the  Circuit  Court  we  are 
not  disposed  to  go  behind  it  The  decree  of  the  Circuit  Court  is  therefore  af- 
firmed. 


<173  Fed.  1022.) 

SANGER  V.  ROVBLLO  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit  De- 
cember 7, 1909.)  No.  2,010.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Texas.  H.  <X  Llndsey,  for  plaintiff  in  error. 
Ridiard  I.  Munroe  and  J.  R.  Downs,  for  defendants  in  error.  Before  PAR- 
DEB,  Mccormick,  and  SHELBT,  circuit  judges. 

PER  CURIAM.  The  plaintiff  in  error  took  no  better  title  to  the  property 
purchased  at  execution  sale  than  Peter  McClellan  had;  and  said  Peter  Mc- 
Clellan,  as  appears  by  the  record,  had  no  title  subject  to  execution,  as  settled 
in  the  courts  of  the  state  of  Texas  long  prior  to  plaintiff  In  error's  purchase. 
See  McClelland  v.  McClelland  (Tex.  Civ.  App.)  37  S.  W.  350;  Wood  v.  Mc- 
Clelland (Tex.  Civ.  App.)  53  S.  W.  381;  Mcaelland  v.  McClelland,  46  Tex. 
Civ.  App.  26,  101  S.  W.  1171.    The  judgment  of  the  Circuit  Court  is  affirmed. 


(173  Fed.  1022.) 

TEXAS  CANNEL  COAL  CO.  v.  CONSUMERS'  LIGNITE  CO.  (Circuit 
Court  of  Appeals,  Fifth  Circuit  November  30,  1900.)  No.  1.986.  Appeal  from 
the  C^cuit  0>urt  of  the  United  States  for  the  Northern  District  of  Texas. 
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Bennett  Hill,  for  appellant    J.  M.  McCormick,  for  appellee.    Before  PARDEE^. 
Mccormick,  and  SHELBY,  circuit  judges. 

PER  CURIAM.  The  controversy  in  this  case  is  over  the  amount  of  dama- 
ges to  be  recovered  for  lignite  unlawfully  removed  by  the  appellant  from  ap- 
pellee's land;  the  question  being  whether  the  trespass  was  inadvertent  or 
willful.  We  find  that  Lowery,  the  general  manager,  was  the  representative  of 
the  appellant  in  determining  how  far  mining  operations  should  be  carried  on 
and  extended,  and  it  was  conceded  that  he  had  full  knowledge  of  the  trespass 
committed.  See  U.  S.  v.  Ute  Coal  &  Coke  Co.,  158  Fed.  20,  85  a  a  A«  302. 
The  decree  of  the  Circuit  Court  is  aflirmed. 


(173  Fed.  1022.) 

TEXAS  &  P.  RT.  00.  v.  MORRIS  et  al.  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  November  16,  1909.)  No.  1,917.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Texas.  F.  H.  Prendergast,  for 
plaintiff  in  error.  S.  P.  Jones,  for  defendants  in  error.  Before  PARDEE,  MC- 
CORMICK, and  SHELBY,  Circuit  Jtidges. 

PER  CURIAM.*  All  the  assignm^its  of  error  in  this  case  complain  of  er- 
roneous charges  to  the  jury;  but  the  record  shows  no  seasonable  exceptions 
were  taken  In  the  court  below,  either  to  the  judge's  charge  as  a  whole  or  to 
any  part  thereof.    The  Judgment  of  the  Circuit  Court  is  affirmed. 


(173  Fed.  1023.) 

TRADEiRS'  NAT.  BANK  v.  RUMSBY  et  al.  (Circuit  Court  at  Appeals, 
Fifth  Circuit  November  30,  1909.)  No.  1.983.  Appeal  from  the  Circuit  Court 
of  the  United  States-  for  the  Northern  District  of  Texas.  W.  P.  McLean,  S. 
B.  Oantey,  and  R  I*  Carlock,  for  appellant  John  W.  Wray,  for  appellees. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  record  shows  that  the  transactions  of  Lee  M.  Rumsey 
with  the  Ft  Worth  Machine  &  Foundry  Company,  wherein  the  said  foundry 
company  Issued  five  promissory  notes  for  the  purchase  of  the  stock  of  the  said 
Rumsey,  and  granted  its  mortgage  up<m  all  the  property  of  the  company  to 
secure  payment  of  the  same,  were  prior  to  the  acquisition  of  interest  by  the 
appellants  in  this  case,  and  that  by  the  recording  of  the  mortgage  according 
to  law  and  otherwise  appellants  had  full  notice  of  the  same.  The  decree  of 
the  Circuit  Court  is  affirmed. 


(173  Fed.  1023.) 

UNITED  STATES  v.  LECHBNGER  et  aL  (Circuit  (3ourt  of  Appeals,  Fifth 
Circuit  November  9,  1009.)  No.  1,86a  In  Error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  Texas.  Chas.  A.  Boynton,  for  the 
United  States.  Winchester  Kelso  and  CSias.  W.  Ogden,  for  defendants  in  er- 
ror.   Before  PARDEE,  McCORMICK,  and  SHELBY,  CHrcuit  Judges. 

PER  CURIAM.  This  case,  brought  by  information  in  rem  for  the  condem- 
nation of  certain  alleged  smuggled  goods,  was  tried  oi^  the  claimants'  plea  of 
former  jeopardy  by  the  court  under  a  stipulation  in  writing  waiving  a  jury, 
and  the  finding  was  general  in  favor  of  the  claimants.  The  assignments  of 
error  suggest  conclusions  of  law  based  upon  the  evidence.  There  was  no  find- 
ing of  facts  nor  bill  of  exceptions  showing  the  evidence  or  any  rulings  of  the 
court  in  the  progress  of  the  trial,  and  the  only  questions  reviewable  are  as  to 
the  sufficiency  of  the  pleadings  to  warrant  the  judgment  of  the  court  The 
pleadings  are  sufficient,  and  the  judgment  of  the  District  Court  Is  therefore 
affirmed,  on  authority  of  Coffey  v.  United  States,  116  U.  S.  436,  6  Saj;i.  Ct  437, 
29  L.  Ed.  684 ;  United  States  v.  McKee,  Fed.  Oas.  No.  15,688. 
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(173  Fed.  1023.) 

WILLIAM  A.  FOBCB  &  CO.,  Ina,  ▼.  BATES  MACH.  00.  (Clrcnit  Court  of 
Appeals,  Second  Circuit  October  14,  1909.)  No.  100.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  New  York.  For 
opinions  below,  see  169  Fed.  647;  170  Fed.  446.  Before  LACOMBB,  COXE, 
and  WABD,  Circuit  Judges. 

PER  CUBIAM*    Affirmed,  without  costs,  by  consent 
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ABATEMENT  AND  REVIVAL 

§   1.    Transfer  or  deTolution  of  title,  rightf  interestt  or  liAbillty. 

A  pending  action  to  recover  damages  is  not  abated  by  a  judicial  sale  of 
the  plaintiff's  property,  including  the  cbose  in  action  in  suit,  and  proof  of 
such  sale  constitutes  no  defense  to  the  action. 

— Pennsylvania  R.  Co.  v.  International  Coal  Mining  Oo.,  173  Fed.  1. . 
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ACCEPTANCE. 

Of  goods  sold  in  general,  see  Sales,  |  8. 

ACCIDENT. 

Cause  of  death,  see  Death,  i  1. 

ACCORD  AND  SATISFACTION. 

See  Payment. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence,  see  Criminal  Law,  I  1 ;   SM- 

dence,  J  1. 
Operation  and  effect  of  admissions  as  ground  of  estoppel,  see  EJstoppel,  1 1« 

ACTION. 

Abatement  see  Abatement  and  RevivaL 
Jurisdiction  of  courts,  see  Courts. 
Restraining  action  at  law,  see  Injunction,  |  !• 

ActUmt  l^etween  partie$  in  particular  relaiiom. 
See  Master  and  Servant,  |  1. 

Actions  by  or  against  particular  classes  of  persons. 

See  Corporations,  |  3 ;  Master  and  Servant,  |  2. 

Taxpayers,  see  Municipal  Corporations,  §  3L 
Trustee  in  bankruptcy,  see  Bankruptcy,  |  3. 

Particular  causes  or  grounds  of  action. 

See  Death,  1 1 ;  Insurance,  §  1 ;  Libel  and  Slander,  §  3 ;  Negligence,  I  2, 

Infringement  of  patent,  see  Patents,  §  5. 

Infringement  of  trade-mark   or  trade-name,  see  Trade-Marlu   and  Trade- 
Nfunes,  |  2. 

97C.C.A.— i3  (673) 
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Injuries  cauMd  by  ne^igmce  of  senrant,  see  Master  and  Ssnranty  i  % 
Injuries  from  operation  of  railroad,  see  Railroads,  1 1. 
Injuries  to  senrant,  see  Master  and  Servant,  1 3L 
Loss  of  or  injuries  to  cargo,  see  Shipping,  f  X 
llecoyery  of  freight  on  cargo,  see  Shipping,  |  & 

Particulat  forms  of  action. 
See  Ejectment 

Particular  forms  of  special  relief. 

See  Injunction;   Specific  Performance. 

Ekiforcement  or  foreclosure  of  lien,  see  Maritime  liens,  |  2. 

Particular  proceedings  in  actions. 
See  DepositiCMUi ;  Bvldence;   Stipulations;   TriaL 

Particular  remedies  in  or  incident  to  actions* 
See  Injunction. 

Proceedings  in  exercise  of  special  or  limited  jurisdictions. 

Criminal  prosecutions,  see  Criminal  Law. 

Suits  in  admiralty,  see  Admii^lty ;  Maritime  Liens,  |  2. 

'Suits  in  equity,  see  E^ity. 

Review  of  proceedings. 
See  Appeal  and  Error. 

ADJUDICATION. 

In  bankruptcy,  see  Bankruptcy,  §  2. 
Of  courts  in  general,  see  Courts,  |  1* 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  Bankruptcy,  §  3. 

ADMIRALTY. 

See  Collision ;  Maritime  Liens ;  Salvage ;   Seamen ;  Shipping. 

I   1.    Erideneey  and  taking  and  fllimg  proofs. 

It  is  the  better  practice  to  introduce  the  log  of  a  vess^  In  evidence,  aft- 
er being  duly  authenticated,  to  prove  facts  stated  therein,  rather  than  to 
rely  on  the  testimony  of  the  officer  who  made  the  entries  after  reading 
the  same,  when  much  time  has  elapsed,  and  the  facts  are  of  such  a  char- 
acter, that  he  cannot  be  supposed  to  have  any  independent  recollection  of 
them. 

^Bacon  ▼•  Conroy,  172  Fed.  532 97  C.  C.  A.  158 

ADMISSIONS. 

As  evidence  in  dvU  actions,  see  Evidence,  |  1. 

As  evidence  in  criminal  prosecutions,  see  (Mminal  Law,  |  1. 

ADVERSE  POSSESSION. 

I   1.    Hatnre  and  requisites. 

Possession  of  land,  although  in  admitted  subordination  to  the  United 
States,  from  which  the  person  in  possession  is  seeking  to  obtain  title,  may 
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Deyertheless  be  advene  to  every  one  else,  and,  when  continued  for  the 
statutory  period,  may  be  set  up  in  bar  to  an  action  by  one  claiming  under 
a  prior  grant 

— Eastern  Oregon  Land  Co.  ▼.  Brosnan,  178  Fed.  07.  .97  0.  O.  A.  382 

The  notorious  actual  possession  of  real  estate  it  notice  to  all  of  the 
title  and  of  the  rights  of  the  possessors  thereto. 

—Central  Coal  &  Coke  Co.  v.  Penny,  173  Fed.  340. ..97  0.  a  A.  600 

I  2*    Operatioai  and  effeet. 

A  conclusive  legal  presumption  of  a  grant  of  the  character  necessary 
to  sustain  title  In  the  possessor  arises  from  the  exclusive,  uninterrupted, 
adverse  possession  of  real  estate  for  20  years,  unless  there  is  proof  that 
such  a  title  could  not  have  been  acquired  by  the  possessor  by  any  legal 
possibility. 

—Central  Coal  &  Coke  Co.  v.  Penny,  173  Fed.  340. ..97  C.  C.  A.  600 

The  fact  that  the  grantor,  under  whom  the  plaintiflTs,  who  had  been  in 
exclusive  possession  for  more  than  20  years,  claimed,  had  attempted  in 
vain  to  convey  the  land  to  others,  is  no  substantial  proof  that  he  could 
not,  by  ai\y  legal  possibility,  have  conveyed  the  land  in  the  possession  of 
the  plaintiffs  to  them. 

—Central  Coal  &  Coke  Co.  v.  Penny,  173  Fed.  340... 97  C.  O.  A.  600 

AFFIDAVITS. 

See  Depositions. 

AFFREIGHTMENT. 

Contracts,  see  Shipping,  |  8. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Irrigation,  see  Waters  and  Water  Courses,  §  4. 

ALASKA. 

Apportionment  of  license  fees  in  towns,  see  Licenses,  1 1. 

ALIENS. 

See  Indians. 

Right  to  sue  for  wrongful  death,  see  Death,  §  1. 

I   1.    Exoliui€M&  or  ezpiilsioii. 

The  minor  son  of  a  Chinese  merchant  lawfully  domiciled  in  the  United 
States,  who  Immigrated  and  entered  the  United  States  while  a  minor  with- 
out trick,  deception,  or  fraud,  under  a  certificate  issued  by  the  Registrar 
General  at  Hongkong  and  vised  by  the  acting  United  States  Consul  Gen- 
eral at  the  same  place,  and  who  during  the  remainder  of  his  minority 
labored  and  studied  in/the  United  States,  is  entitled  to  remain  after  at- 
taining his  majority,  though  he  has  since  worked  as  a  laborer. 

^United  States  v.  Foo  Duck,  172  Fed.  856 97  C.  C.  A.  204 

ALLOTMENT. 

Of  Indian  lands,  see  Indians. 
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AMOUNT  IN  CONTROVERSY. 

JurlBdlctlonal  amount,  see  Courts,  |  2. 

ANIMALS. 

Carrla^  of  live  stock,  see  Carriers,  §  3. 
Taxation  of  live  stock,  see  Taxation,  1 1, 

ANTICIPATION. 

Of  patent,  see  Patents,  |  L 

APPEAL  AND  ERROR. 

Review  of  bankruptcy  proceedings,  see  Bankruptcy,  §  5. 
Review  of  criminal  prosecutliMis,  see  Criminal  Law,  §  8. 

i  1*    Rl^ht  of  rerlew. 

A  Stipulation  by  the  parties  to  a  suit  that  no  appeal  shall  be  taken 
from  the  decree  of  the  trial  court.  If  based  on  a  valid  and  legal  consider- 
ation, will  be  enforced  by  the  appellate  court,  and  an  appc^  if  taken, 
dismissed. 

— United  States  ConsoL  Seeded  Raisin  Co.  ▼.  Cbaddodc  &  Co.,  173 
Fed.   577 97  C.  a  A«  527 

An  appeal  dismissed,  as  in  violation  of  a  valid  stipulation  not  to  appeal 

— United  States  ConsoL  Seeded  Raisin  Co.  v.  Chaddock  &  Co.,  173 

Fed.  577 97  C.  a  A.  527 


i  2.    Presentation  and  reservation  in  lower  eonrt  of  gronnds  of 
▼iew. 

The  rule  applied  that,  under  the  federal  practice,  a  party  who  relies  <m 
a  general  objection  to  evidence  must  show  that  the  defects  in  the  evidence 
admitted,  which  are  relied  on,  could  not  have  been  cured  by  the  party  of- 
fering it,  if  his  attention  had  been  called  to  them. 

— WeUlngton  v.  PeUetier,  173  Fed.  908 97  a  C.  A.  458 

It  is  indispensable  to  the  review  In  a  federal  appellate  court  of  a  ruling 
upon  a  request  for  an  instruction  to  the  jury  that  it  should  have  been  chal- 
lenged by  an  exception. 

— ^American  Smelting  &  Refining  Co.  v.  Karapa,  173  Fed.  607 

97  C.  C.  A.  517 

It  is  the  settled  rule  of  the  federal  courts  that  a  charge  not  exc^>ted 
to  below  cannot  be  assigned  as  error  in  a  court  of  review. 

—Louisville  &  N.  R.  Co.  v.  Woma<*,  173  Fed.  752. . .  .97  a  C.  A«  55B 

A  motion  by  defendant  at  tiie  close  of  the  evidence  for  a  directed  ver- 
dict, although  not  required  by  the  practice  of  the  Circuit  Court  of  Ap- 
peals to  specify  the  grrounds  on  which  It  is  based,  will  not  be  considered 
by  such  court  as  embracing  the  question  of  the  applicability  of  a  state 
statute  to  the  facts  of  the  case,  where  it  was  tried  by  both  parties  on  the 
theory  that  the  statute  was  applicable,  and  submitted  to  the  Jury  by  the 
court  on  such  theory  by  instructions  to  which  no  exceptions  were  tak&L 
— LoulsviUe  &  N.  R.  Co.  v.  Womack,  173  Fed.  752. . .  .97  a  C.  A.  559 


I  3.    Reeord  and  proeeedinss  not  in  reeord* 

The  refusal  of  requests  to  charge  cannot  be  reviewed  on  a  writ  ci  er* 

ror,  where  the  bill  of  exceptions  does  not  contain  the  entire  charge  giveo. 

—National  Cash  Register  Co.  v.  Sailing,  173  Fed.  22.  .97  a  a  A.  334 
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Asslgiiments  of  error  relating  to  the  admission  of  evidence  cannot  be 
considered,  where  the  record  contains  only  a  portion  of  the  evidence. 
— Johnson  v.  WUlapa  Lumber  Co.,  173  Fed.  488 97  C.  C.  A.  494 

Assignments  of  error  relating  to  instructions  cannot  be  considered 
where  the  record  contains  only  a  portion  of  the  charge  of  the  court 

— Johnson  v.  WUlai)a  Lumber  Co.,  173  Fed.  488 97  C.  0.  A*  494 

§  4«    Review. 

Permitting  leading  and  suggestive  questions  to  a  witness,  over  objec- 
tion, may  constitute  reversible  error,  where  the  answers  elicited  are  the 
only  basis  in  the  evidence  for  an  instruction  given  on  a  material  issue. 
— Baldi  V.  Cedar  Hill  Coal  &  Coke  Cb.,  173  Fed.  781.  .97  O.  C.  A.  505 

When  a  federal  trial. court  has  jurisdiction  to  grant  or  refuse  a  new 
trial,  its  order  on  the  subject  is  discretionary,  and  it  Is  not  reviewable  in 
an  appellate  court 

— ^American  Smelting  &  Refining  Co.  v.  Karapa,  173  Fed.  607 

97  C.  0.  A.  517 

APPLIANCES. 

Liability  of  employer  for  defects^  see  Master  and  Servant,  |  1. 

APPORTIONMENT. 

Of  license  fees,  see  Licenses,  1 1. 

Of  salvage  compensation,  see  Salvage,  |  2. 

APPROPRIATION. 

Of  water  rights  in  public  lands,  see  Waters  and  Water  Courses,  1 1. 

ARREST. 

Illegal  arrest,  see  False  Imprisonment 

I   1.    On  oriminal  oliArses. 

Under  Code  Civ.  Proc.  N.  T.  §  177,  which  allows  an  arrest  by  an  officer 
without  a  warrant  only  for  a  crime  committed  or  attempted  in  his  pres- 
ence, or  when  the  person  arrested  has  committed  a  felony,  although  not 
in  his  presence,  or  when  a  felony  has  in  fact  been  committed  and  he  has 
reasonable  cause  for  believing  the  person  arrested  to  have  committed  It, 
the  arrest  without  a  warrant  of  a  person  charged  only  with  a  misdemeanor 
not  committed  in  the  officer's  presence  is  illegal. 

— ^Knickerbocker  Steamboat  Co.  v.  Cusack,  172  Fed.  358 

97  a  O.  A.  56 

ASSESSMENT. 

Of  tax,  see  Taxation,  |  2. 

ASSIGNMENTS. 

In  bankruptcy,  see  Bankruptcy,  |  3. 
Of  patents,  see  Patents,  |  4. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  Bankruptcy,  §  3. 
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ASSUMPTION. 

Of  tUOl  by  emploT^,  see  Master  and  Servant,  1 1« 

AUTHORITY. 

To  arrest  without  warrant,  see  Arrest,  |  1. 

AUTOMOBILES. 

Negligence  of  cfaanfTear  as  imputed  to  occapant,  see  Negligence,  1 1« 

BAILMENT. 

See  Carriers,  |  2. 

BANKRUPTCY. 

I   1.    Gonstitutloiud  and  statutory  pvorisioms. 

Tlie  constltntlonal  requirement  tliat  a  bankruptcy  law  shall  be  uniform 
throughout  the  United  States  means  no  more  than  that  it  shall  by  its 
terms  be  applicable  alike  to  all  of  the  states,  and  does  not  require  uni- 
formity in  Its  operation  on  the  varying  rights  of  debtor  and  creditor 
under  the  laws  of  the  several  states.  Such  provision  has  no  bearing  on 
the  right  of  dower  of  a  bankrupt*s  wife^  which  depends  entirely  on  the 
st&te  la\78 

—Thomas  v.  Woods,  173  Fed.  585 97  C.  C.  A.  535 

§   2.    Petition,  adjudioatiom,  warrant,  and  enstody  of  property. 

It  is  at  least  doubtful  whether  a  receiver  appointed  for  the  property  of 
an  alleged  bankrupt  on  the  filing  of  an  involuntary  petition  against  him, 
in  the  absence  of  an  express  provision  to  that  effect,  can  delegate  to  an- 
other his  authority  originally. to  take  possession  of  the  property;  and  in 
any  event  the  alleged  bankrupt  or  members  of  his  family  cannot  be  held 
in  contempt  of  court  for  a  refusal  to  surrender  property  or  books  and 
papers  to  one  claiming  to  represent  the  receiver,  but  who  produces  no 
written  evidence  of  his  authority. 

— Skubinsky  v.  Bodek,  172  Fed.  340 97  C.  C.  A.  38 

A  receiver  In  bankruptcy,  appointed  under  Bankr.  Act  July  1,  1898,  c. 
541,  i  2  (3),  30  Stat.  545  (U.  S.  Ck)mp.  St  1901,  p.  3421),  is  charged  with 
the  duty  of  preserving  the  property  of  the  bankrupt  and  to  that  end, 
where  property  is  situated  at  a  distance  from  the  court  of  his  appoint- 
ment and  is  in  danger  of  being  dissipated  through  sales  by  Judgment  cred- 
itors, which  would  cause  irreparable  damage  to  the  estate  before  he  can 
apply  to  that  court,  he  may  maintain  any  plenary  suit  or  action  necessary 
for  its  protection  In  the  district  where  the  property  is  situated. 

— In  re  Dempster,  172  Fed.  353;  Dempster  v.  Waters-Pierce  Oil  Co., 
Id 97  C.  C.  A.  51 

The  validity  of  an  adjudication  of  bankruptcy  cannot  be  collaterally 
attacked  by  a  creditor  in  a  court  of  another  Jurisdiction. 

— In  re  Dempster,  172  Fed.  353;  Dempster  v.  Waters-Pierce  Oil  Co., 
Id 97  C.  a  A.  51 

A  court  of  bankruptcy  is  without  Jurisdiction,  on  a  petition  or  motion 

filed  by  a  receiver  in  bankruptcy  appointed  in  another  district,  to  appoint 

-  an  ancillary  receiver ;  its  power  to  entertain  such  a  petition  or  motion, 

or  to  grant  such  relief,  being  limited  to  causes  or  proceedings  regularly 

pending  before  it. 

— In  re  Dempster,  172  Fed.  353 ;  Dempster  v.  Waters-Pierce  Oil  Ca, 
Id 97  C.  C.  A.  51 
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A  court  of  bankruptcy  is  without  jurisdiction,  on  a  petition  or  motion 
filed  by  a  receiver  in  bankruptcy  appointed  In  another  district,  to  grant 
an  injunction  to  restrain  a  sale  of  property  of  the  bankrupt  within  its 
district;  its  power  to  entertain  sudi  a  petition  or  motion,  or  to  grant 
such  relief,  being  limited  to  causes  or  proceedings  regularly  pending  be- 
fore it. 

— In  re  Dempster,  172  Fed.  353 ;  Dempster  ▼.  Waters-Pierce  Oil  Co., 
Id.    97  C.  0.  A.  51 

Under  the  bankruptcy  law  there  are  no  courts  of  primary  and  ancillary 
jurisdiction ;  but  the  jurisdiction  of  the  court  which  makes  an  adjudica- 
tion extends  to  all  property  of  the  bankrupt  situated  anywhere  in  the 
United  States,  and  it  may  make  such  orders  with  respect  thereto  as  are 
necessary  for  the  preservation,  collection,  and  administration  of  such 
property. 

— In  re  Dempster,  172  Fed.  353 ;  Dempster  ▼.  Waters-Pierce  Oil  Co., 
Id.    97  C.  C.  A.  51 

Where  a  third  party  claims  an  interest  In  property  which  was  in  the 
possession  of  a  bankrupt  at  the  time  of  the  bankruptcy  and  passed  into 
that  of  his  trustee,  the  referee  may  by  a  summary  proceeding  require  such 
third  party  to  appear  in  the  bankruptcy  court  and  present  his  claim, 
and  may  adjudicate  the  rights  of  the  parties  in  respect  thereof. 

— Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  882 97  C.  C.  A.  394 

Where  a  corporation's  articles  provided  that  the  corporation's  activities 
should  be  the  roofing  of  buildings  and  other  structures,  the  installation 
of  heating  apparatus,  the  construction  of  houses  and  other  structures,  and 
the  carrying  on  of  a  general  roofing,  heating,  and  construction  business, 
and  such  was  the  corporation's  principal  business,  its  manufacturing  being 
only  incidental  thereto,  it  was  pot  engaged  in  manufacturing  within  the 
bankruptcy  act  of  1898,  and  was  not  subject  thereto. 

—Walker  Roofing  &  Heating  Co.  v.  Merchant  &  Evans  Co.,  173  Feci. 
771   97  C.  C.  A.  49.") 

Evidence  that  a  corporation's  predecessors  in  business  had  sold  consid- 
erable merchandise  was  Irrelevant  on  the  issue  whether  the  corporation 
was  a  manufacturing  or  business  corporation  within  the  bankruptcy  act. 
— ^Walker  Roofing  &  Heating  Co.  ▼.  Merchant  &  Evans  Co.,  173  Fed. 
771    97  C.  C.  A.  495 

On  an  involuntary  bankruptcy  petition  against  a  corporation,  the  bur- 
den is  on  petitioner  to  show  by  a  prei>onderance  of  the  evidence  that  the 
corporation  conducted  a  business  which  could  be  properly  termed  ''manu- 
facturing," "trading,"  or  "mercantile." 

— ^Walker  Roofing  &  Heating  Co.  v.  Merchant  &  Evans  Co.,  173  Fed. 
771    97  C.  C.  A.  495 

The  term  "manufacturing,"  as  used  in  the  bankruptcy  act  of  1898,  au- 
tiiorizlng  involuntary  bankruptcy  against  corporations  engaged  in  manufac- 
turing, embraces  only  such  corporations  as  are  engaged  in  manufacturing 
as  a  business  and  selling  their  wares  on  the  market,  doing  those  things 
usually  done  by  those  who  not  only  manufacture  their  wares  and  goods, 
but  place  them  on  the  market  for  sale  either  by  wholesale  or  retail. 

— ^Walker  Roofing  &  Heating  Co.  v.  Merchant  &  Evans  Co.,  173  Fed. 
771   97  C.  C.  A.  495 

The  conducting  by  a  corporation  of  a  shop  for  the  repairing  of  auto- 
mobiles, which  repairing  consisted  chiefly  in  the  adjusting  of  parts  pur- 
chased from  other  persons,  was  not  a  manufacturing  pursuit,  within  the 
meaning  of  Bankr.  Act  1898,  c.  541,  i  4b,  30  Stat  547  (U.  S.  Conip.  St. 
1901,  p.  3423),  which  subjected  the  corporation  to  proceedings  in  bank- 
ruptcy. 

— Cate  ▼.  Connell,  173  Fed.  445 97  C.  C.  A.  647 

Where  the  business  of  a  corporation,  as  stated  in  its  charter,  included 
some  pursuits  which  are  within  and  others  which  are  without  the  opera- 
tion of  the  bankruptcy  law,  whether  or  not  It  Is  subject  to  the  act  det)euds 
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on  the  principal  business  In  which  It  was  actually  engaged  at  or  about  the 
time  the  petition  was  filed. 

— Cate  V.  Oonnell,  173  Fed.  445 97  C.  C.  A.  647 


I  3.    AsiisBJiieBt,  mdmlnlitimtion,  and  distrilmtion  of  baaknipt's 
tate. 

Bankr.  Act  July  1,  1898,  c.  541,  §  21a,  30  Stat  552  (U.  S.  Ck)mp.  St  1901, 
p.  3430),  which  empowers  a  court  of  bankruptcy  to  require  a  bankrupt  to 
appear  before  a  referee  "to  be  examined  concerning  the  acts,  conduct  or 
property  of  a  bankrupt,  whose  estate  Is  In  process  of  administration  un- 
der this  act,"  does  not  authorize  a  reference  for  the  examination  of  an 
alleged  bankrupt  before  his  adjudication  and  before  the  time  has  arrived 
when  he  is  required  to  answer  the  petition,  on  motion  of  a  receiver  ap- 
pointed for  his  property,  which  cannot  be  said  to  be  "In  process  of  ad- 
ministration*' under  the  act;  the  function  of  the  receivership  being  solely 
preservative  of  the  estate,  and  not  administrative. 

— Skubinsky  v.  Bodek,  172  Fed.  332 97  C.  C.  A.  116 

Where  an  Indorser  of  a  bankrupt's  paper,  well  secured  by  the  indorser's 
collateral,  paid  the  paper  to  the  bank  and  charged  the  amount  against  its 
debt  on  open  account  to  the  bankrupt,  equity  did  not  require  that  the 
IMiyment  be  held  to  constitute  a  preference  to  the  bank  by  the  bankrupt 
on  the  theory  that  the  transaction  was  an  evasion  of  Bankrupt  Act,  July 
1,  1898»  c.  541,  §  6Sb,  30  Stat.  565  (U.  S.  Comp.  St.  1901,  p.  3450),  provid- 
ing that  a  set-off  or  counterclaim  shall  not  be  allowed  In  favor  of  any 
debtor  of  a  bankrupt  which  was  purdiased  by  or  transferred  to  him,  after 
the  filing  of  the  x)etltion  or  within  four  months  before  such  filing,  with 
a  view  to  su<A  use,  and  with  knowledge  or  notice  that  the  bankrupt  was 
insolvent  or  had  committed  an  act  of  bankruptcy. 

— ^Mason  v.  National  Herkimer  County  Bank  of  Little  Falls,  172  Fed. 
529  97  a  C.  A.  155 

The  S.  CJompany  In  January  received  a  bankrupt's  note  in  payment  for 
certain  machinery  and  merchandise,  which  the  S.  Company  indorsed  and 
discounted  at  defendant  bank.  The  note  was  renewed  from  time  to  time, 
being  secured  by  the  S.  Company's  collateral,  in  which  the  bankrupt  had 
no  Interest  until  on  September  26,  1903,  before  the  maturity  of  the  last 
renewal,  the  S.  Company  paid  the  note  to  the  bank  from  its  own  funds, 
received  back  its  collateral,  and  charged  the  amount  to  the  bankrupt's 
account ;  the  S.  Company  being  then  indebted  to  the  bankrupt  on  such  ac- 
count in  a  sum  in  excess  of  the  amount  of  the  note,  and  within  four 
months  the  adjudication  was  entered.  Held,  that  such  facts  did  not  justi- 
fy an  inference  that  the  note  was  paid  by  the  bankrupt  or  with  its  prop- 
erty, and  hence  the  payment  of  the  note  by  the  S.  Company  was  not  a 
Yoidable  preference  as  to  the  bank. 

— Mason  v.  National  Herkimer  County  Bank  of  Little  Falls,  172  Fed. 
529  97  a  C.  A.  155 

Bankr.  Act  July  1,  1898,  c.  541,  $  68b,  30  Stat.  665  (U.  S.  Comp.  St  1901^ 
p.  3450),  provides  that  a  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  a  bankrupt  which  was  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition  or  within  four  mouths  before  such 
filing  with  a  view  to  such  use,  and  with  knowledge  or  notice  that  the 
bankrupt  was  insolvent,  or  had  committed  an  act  of  bankruptcy.  Held, 
that  where  an  indorser  of  a  bankrupt's  paper  took  it  up  within  four 
months  prior  to  bankruptcy,  knowing  that  the  bankrupt  was  insolvent 
and  for  the  purpose  of  setting  it  off  against  its  debt  to  the  bankrupt  It 
was  not  available  as  a  set-off  as  against  the  bankrupt's  trustee. 

— Mason  v.  National  Herkimer  County  Bank  of  Little  Falls,  172  Fed. 
529  97  a  C.  A.  155 

It  is  essential  to  a  voidable  preference  in  bankruptcy  that  the  bankrupt 

shall  have  transferred  some  portion  of  his  own  property  to  the  creditor. 

— Mason  v.  National  Herkimer  County  Bank  of  Little  Falls.  172  Fed. 

529 97  C.  a  A.  155 
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A  New  York  banking  house,  by  agreement,  and  in  order  to  provide- 
security  for  drafts  drawn  by  it  in  the  coarse  of  business  on  its  cor- 
respondent in  Manchester,  England,  placed  certain  stocks  and  bonds  ei- 
ther transferable  by  delivery  or  indorsed  in  blank  in  an  envelope  in 
its  safe  deposit  vaults  marked  "Escrow,  for  account  of"  the  Manchester 
house,  which  was  furnished  with  a  list  of  the  securities  giving  their  mar- 
ket value.  The  New  York  house  also  entered  the  transfers  on  its  books 
and  with  permission  of  the  Manchester  house,  from  time  to  time,  with- 
drew certain  of  the  securities  and  substituted  others  of  equal  value.  The 
arrangement  was  made  in  entire  good  faith  and  continued  for  a  number 
of  years,  when  the  New  York  house,  having  then  outstanding  unprotect- 
ed drafts,  and  its  condition  having  become  uncertain  by  reason  of  a 
panic,  delivered  the  securities  to  an  agent  of  the  Manchester  house  and 
within  four  months  thereafter  was  adjudged  a  bankrupt  Held:  That 
the  Manchester  house  had  an  equitable  lien  on  the  securities  while 
in  the  possession  of  its  debtor  in  the  nature  both  of  a  mortgage  and  an 
agreement  for  a  pledge  which  gave  it  the  right  to  take  possession  of  the- 
same  at  any  time;  that,  when  it  took  possession,  it  did  so  by  virtue  of 
such  prior  right,  and  its  title  was  that  of  mortgagee  and  pledgee,  relat- 
ing back  to  the  time  of  the  original  transaction,  and  did  not  constitute  a 
transfer  of  property  within  four  months  of  the  bankruptcy,  which  could 
be  avoided  as  a  preference  under  Bankr.  Act  July  1,  1898,  c.  541,  §  60b, 
80  Stat.  562  (U.  8.  Comp.  St.  1901,  p.  3445). 

—Sexton  V.  Kessler  &  Co.,  172  Fed.  535 97  C.  C.  A.  161 

On  the  filing  of  a  petition  in  bankruptcy,  all  property  held  by  or  for 
the  bankrupt  is  brought  within  the  custody  of  the  court  of  bankruptcy, 
and  upon  adjudication  that  court  is  vested  with  Jurisdiction  to  determine 
all  liens  or  interests  affecting  it,  which  Jurisdiction  is  coextensive  with  the- 
United  States 

—Thomas  v.  Woods,  173  Fed.  585 97  C.  C.  A.  535 

Bankruptcy  acts  are  intended  to  deal  only  with  the  property  of  the- 
debtor,  which  is  subject  to  his  debts  and  cannot  affect  his  wife's  dower 
interest,  which  by  the  law  of  the  state  can  neither  be  alienated  nor  ex- 
tinguished by  him  nor  seized  by  his  creditors.  Bankr.  Act  July  1,  1898, 
c.  541,  i  8a,  30  Stat  549  (U.  S.  Comp.  St  1901,  p.  3425),  providing  that 
the  death  of  a  bankrupt  shall  not  abate  the  proceedings,  which  shall  b& 
conducted  in  the  same  manner  as  though  he  had  not  died,  "provided  that 
in  case  of  death  the  widow  and  children  shall  be  entitled  to  all  rights  of 
dower  and  allowance  fixed  by  the  laws  of  the  state  of  the  bankrupt's  resi- 
dence," applies  by  its  terms  only  in  case  of  the  bankrupt's  death,  and  in 
that  case  the  proviso,  inserted  out  of  an  abundance  of  caution,  is  not 
intended  to  restrict  the  widow's  dower  rights,  but  to  preserve  such  rights 
as  may  have  been  rendered  doubtful  by  the  prior  proceedings,  and  where 
the  bankrupt  is  still  living  such  proviso  does  not  prevent  his  wife  from 
asserting  her  inchoate  right  of  dower  in  his  lands  in  accordance  with  the 
laws  of  the  state  in  which  they  are  situated. 

—Thomas  v.  Woods,  173  Fed.  585 97  C.  0.  A.  536^ 

The  right  of  a  bankrupt's  wife  to  dower  in  lands  owned  by  him  is  gov- 
erned by  the  laws  of  the  state  in  which  the  land  Is  situated,  and  is  not 
affected  by  the  right  of  homestead  and  exemption  given  by  the  law  of  his 
domicile. 

—Thomas  v.  Woods,  173  Fed.  585 97  C.  0.  A.  53e 

A  trustee  in  bankruptcy  represents  all  persons  interested  in  the  estate, 
and  may  enforce  in  the  court  of  bankruptcy  equitable  rights  existing  in 
favor  of  certain  of  the  creditors  only. 

—In  re  Bothe,  173  Fed.  597 97  C.  0.  A.  54T 

i  4.    Rights,  remedies,  and  disoHarKe  of  bankrupt. 

A  ^)ecification  of  objection  to  the  discharge  of  a  bankrupt  on  the  ground 
that  he  made  a  false  oath  to  his  schedules  is  sufficient,  where  it  alleged 
that  such  schedules  contained  no  mention  of  certain  stocks,  or  of  any 
interest  therein  or  claim  against  any  third  person  on  account  of  the  same,. 
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but  that  shortly  after  the  adjudication  the  bankrupt  commenced  a  suit 
to  recover  such  stocks  from  one  to  whom  he  alleged  that  he  had  pledged 
the  same  and  claiming  to  be  their  owner;  and  proof  of  such  allegations 
and  of  the  bankrupt's  ownership  of  the  stocks  subject  to  the  rights  of  the 
alleged  pledgee  is  sufficient  to  bar  his  right  to  a  discharge. 

— Remmers  v.  Merchants -Laclede  Nat.  Bank  of  St.  Louis,  173  Fed. 
4S4  97  C.  C.  A.  490 

To  justify  the  denial  of  a  bankrupt's  discharge  on  the  ground  that  he 
made  a  false  oath  to  his  schedules,  the  evidence  must  be  of  sufficiently 
clear  and  convincing  character  to  overcome  the  presumption  of  his  hones- 
ty ;  but  it  is  not  required  to  l)e  of  the  high  degree  necessary  to  sustain 
a  conviction  for  perjury. 

— Remmers  v.  Alerchants -Laclede  Nat.  Bank  of  St.  Louis,  173  Fed. 
484  97  C.  C.  A.  490 

To  justify  the  omission  by  a  bankrupt  of  property  from  his  schedule 
on  the  ground  that  he  acted  on  advice  of  counsel,  it  must  be  shown  that 
he  fully  and  fairly  stated  the  facts  to  his  counsel,  and  acted  on  his  opin- 
ion on  a  matter  of  law  only. 

— Remmers  v.  Merchants -Laclede  Nat.  Bank  of  St.  Tx)uis,  173  Fed. 
484 97  C.  C.  A.  490 

§  5.    Appeal  mad  revision  at  proo«edinss* 

A  decree  of  a  District  Court  in  bankruptcy,  summarily  adjudicating  the 
right  to  property  in  the  possession  of  a  trustee  as  between  him  and  an 
adverse  claimant,  is  reviewable  by  api)eal. 

—Mound  Mines  Go.  v.  Hawthorne,  173  Fed.  882 97  C.  C.  A.  3JH 

The  petition  of  a  trustee  in  bankruptcy,  filed  in  the  bankruptcy  court, 
to  have  certain  adverse  claims  and  liens  on  property  belonging  to  the 
estate  declared  void,  and  for  a  sale  of  the  property  free  and  clear  of  the 
same,  has  all  the  elements  of  a  suit  in  equity,  and  the  decision  therein  is 
reviewable  by  the  Circuit  Court  of  Appeals  on  appeal,  under  Bankr.  Act 
July  1,  1898,  c.  541,  i  24a,  30  Stat  553  (U.  S.  Comp.  St.  1901,  p.  3431). 
—Thomas  v.  Woods,  173  Fed.  585 97  a  C  A.  535 

BANKS  AND  BANKING. 

I   1.    Funotions  and  dealincs* 

Where  a  bank  purchased  certain  securities  at  the  suggestion  of  its 
vice  president,  who  announced  that  he  would  make  the  purchase  on  be- 
half of  the  bank,  and  subsequently  informed  the  directors  that  he  had 
done  so,  and  still  later  turned  over  certain  of  the  securities  to  the  bank 
with  a  letter  authorizing  it  to  receive  the  balance,  and  at  the  trial  of 
an  action  for  conversion  acknowledged  that  his  intention  had  been  to  turn 
over  the  securities  to  the  bank  on  payment  of  a  note  for  which  they  were 
pledged,  his  possession  of  the  securities  was  the  possession  of  the  bank, 
and  title  to  the  securities  was  in  it. 

— Metropolitan  Trust  Co.  of  New  York  v.  McKinnon,  172  Fed.  846. . . 

97  0.  C.  A.  194 

That  a  bank's  purchase  of  stock  in  another  bank  was  ultra  vires  did 
not  prevent  it  from  getting  title  to  the  stock,  both  because  an  ultra  vires 
contract  is  simply  unauthorized  and  not  forbidden  by  law,  and  because 
the  passing  of  title  depends  on  the  intention  of  the  parties  and  the  per- 
formance of  the  requisite  formalities  by  the  parties,  regardless  of  whetli- 
er  they  are  engaged  in  an  illegal  enterprise. 

— Metropolitan  Trust  Co.  of  New  York  v.  McKinnon,  172  Fed.  846. . . 

97  C.  C.  A.  194 

§  2.    National  banks. 

Purchase  of  national  bank  stock  for  speculation  by  a  national  bank  is 
ultra  vires. 

— Metropolitan  Trust  Co.  of  New  York  v.  McKinnon,  172  Fed.  846. .. 

97  0.  C.  A-  194 
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"Willful  misapplication"  of  the  funds  of  a  national  bank,  in  order  to 
constitute  an  offense  denounced  by  Rev.  St  |  5209  (U.  S.  Ck)mp.  St  1901, 
p.  8497),  must  be  a  willful  misapplication  for  the  use  or  benefit  of  accused, 
or  of  some  person  or  company  other  than  the  banking  association,  with  in- 
tent to  injure  and  defraud  the  association,  or  some  other  body  corporate 
or  natural  person,  being  entirely  different  from  acts  constituting  an  of- 
ficial maladministration,  subjecting  the  bank  to  a  forfeiture  of  its  charter, 
as  provided  by  section  5239  (page  351^. 

—United  States  v.  Steinman,  172  Fed.  913 97  C.  C.  A.  271 

An  unintentional  overdraft  by  a  depositor  in  good  standing  and  possess- 
ing ample  means  to  pay,  or  an  overdraft  to  be  paid  pursuant  to  a  prior 
agreement  resting  on  abundant  credit,  does  not  constitute  a  willful  mis- 
application of  a  national  bank's  funds,  in  violation  of  Rev.  St  |  5209  (U. 
S.  Comp.  St  1901,  p.  3497). 

—United  States  v.  Steinman,  172  Fed.  913 97  C.  O.  A.  271 

In  a  prosecution  for  aiding  and  abetting  the  officers  of  a  national  bank 
to  willfully  abstract  the  funds  of  the  bank  by  means  of  certain  overdrafts, 
evidence  that  prior  to  the  making  of  such  overdrafts  it  was  agreed  that 
the  bank  should  furnish  funds  for  the  operations  of  certain  corporations  in 
which  accused  and  the  bank's  president  and  cashier  were  officers,  and 
that  from  time  to  time  notes  should  be  given  by  such  corporations  to  take 
up  the  overdrafts,  and  that  at  the  time  of  the  advances  the  value  of  the 
corporation's  property  was  more  than  $300,000,  while  the  overdrafts  ag- 
gregated only  $30,872.24,  was  admissible  to  show  absence  of  criminal  in- 
tent 

—United  States  v.  Steinman,  172  Fed.  913 97  0.  C.  A.  271 

In  a  prosecution  for  aiding  and  abetting  the  willful  misapplication  of 
the  funds  of  a  national  bank  by  its  officers  by  overdrafts,  an  instruction 
that  an  arrangement  by  which  the  cashier  and  president  of  a  banking  in- 
stitution allows  its  funds  to  be  taken  out  is  not  a  Justification,  since  the 
funds  of  a  national  banking  institution  can  only  be  taken  out  by  the  ac- 
tion of  its  board  of  directors,  and  that  if  by  the  paying  of  the  checks  con- 
stituting the  overdrafts,  or  any  of  them,  either  the  money  of  the  bank  was 
removed  from  its  resources,  or  its  capital  reduced,  or  its  charter  endanger- 
ed, any  one  of  such  things  would  be  sufficient  to  warrant  the  Jury  in  find- 
ing a  misapplication  with  intent  to  injure  the  bank,  was  erroneous. 

—United  States  ▼.  Steinman,  172  Fed.  913 97  C.  C.  A.  271 

BILL  OF  LADING. 

See  Carriers,  |  2;  Shipping,  |  3. 

BILLS  AND  NOTES. 

Payment  by  note,  see  Payment  §  1« 

BONDS. 

Issuance  by  city,  see  Municipal  CJorporations,  |  1. 

Jurisdiction  of  United  States  court  to  restrain  issuance  of  municipal  bonds  as 
dependent  on  amount  in  controversy,  see  Courts,  §  2. 

BRAIDS. 

Custom  duties  on,  see  Customs  Duties,  §  1. 

BREACH. 

Of  contract  see  Sales,  |  8. 
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CANALS. 

See  Waters  and  Water  Conrses,  |§  3,  4. 

CANCELUTION  OF  INSTRUMENTS. 

Rescission  of  contracts  for  sale  of  goods,  see  Sales,  1 2L 

CARGO. 

See  Shipping. 

CARRIERS. 

Carriage  of  goods  by  vessels;  see  Shipping,  |  3. 

I   1.    Control  mad  regniilAtion  of  oommim  oarHers. 

In  Interstate  Commerce  Act  Feb.  4,  1887,  c  104,  |  2,  24  Stat  379  (U.  S. 
Comp.  St  1901,  p.  3155),  which  prohibits  discrimination  between  shippers 
under  "substantially  similar  circumstances  and  conditions,"  such  phrase 
relates  to  the  circumstances  and  conditions  of  carriage  only,  and  4oe8  not 
include  matters  affecting  indlyidual  shippers;  and  a  railroad  company  is 
not  authorized  to  charge  one  shipper  of  coal  a  lower  rate  than  is  charged 
another  shipper  between  the  same  terminals,  because  the  former  is 
shipping  under  contracts  extending  over  a  term  of  years,  based  on  lower 
rates  wbidi  were  in  force  when  such  contracts  were  made,  while  the  other 
shipper  has  no  such  contracts. 

— Pennsylvania  R.  Co.  v.  International  Coal  Mining  Co.,  173  Fed.  1. . . 

97  C.  C.  A.  383 

Where  a  railroad  company  operating  an  interstate  road  treated  points 
on  a  connecting  road  which  it  also  operated  as  within  a  certain  coal  dis- 
trict from  all  points  in  which,  whether  on  such  line  or  its  own  line,  it 
made  and  published  the  same  rates,  such  road  for  freight  purposes  was  a 
part  of  its  line,  and  its  relations  with  the  owner  thereof  are  ImmateriaL 
— Pennsylvania  R.  Co.  v.  International  Coal  Mining  Co.,  173  Fed.  1. . . 

97  C.  a  A.  383 

In  an  action  by  a  coal  mining  company  against  a  railroad  company  un- 
der Interstate  Commerce  Act  Feb.  4.  1887,  c.  104,  §  8,  24  Stat  382  (U.  S. 
Comp.  St.  1901,  p.  3159),  to  recover  damages  because  of  discrimination  in 
rates  made  in  favor  of  other  shippers  between  the  same  terminals,  the 
measure  of  damages  recoverable  is  the  diflTerence  t)etween  the  amount  paid 
by  plaintiff  and  the  amount  it  would  have  paid  at  the  lowest  rate  charged 
on  any  other  shipments  carried  under  substantially  the  same  circum- 
stances and  conditions  during  the  same  time,  and  not  the  difference  be- 
tween the  rates  paid  by  it  and  the  average  rate  paid  by  any  other  shii^>er. 
— Pennsylvania  R.  Co.  v.  International  Coal  Mining  Co.,  173  Fed-  1. . . 

97  C.  a  A.  383 

To  entitle  a  shipper  to  maintain  an  action  against  a  railroad  company 
under  Interstate  Commerce  Act  Feb.  4,  1887,  c  104,  §  8,  24  Stat  382  (U. 
S.  Comp.  St  1901,  p.  3159),  to  recover  damages  for  being  unjustly  difr 
criminated  against  in  rates,  it  is  not  necessary  that  he  should  have  paid 
the  freight  charged  under  protest 

— Pennsylvania  R.  Co.  v.  International  Coal  Mining  Co.,  173  Fed.  1... 

97  C.  a  A.  384 

A  coal  shipper,  which,  with  others,  was  given  rebates  by  a  railroad 
company  in  violation  of  law,  cannot  maintain  an  action  against  the  com- 
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pany  to  recover  damages  for  discrimination  because  others  were  granted 
larger  rebates. 

— ^Pennsylvania  R.  Co.  v.  International  Coal  Mining  Co.,  173  Fed.  1. . . 

97  C.  C.  A.  384 

{   2.    Carriac^  of  goods. 

The  Hepburn  act  (Act  June  29,  1906,  c.  3591,  $  7,  34  Stat  595  [U.  S. 
Comp.  St.  Supp.  1907,  p.  909]),  relating  to  the  liability  of  common  carriers 
of  property  in  interstate  commerce  for  loss  or  damage  to  such  property, 
but  which  contains  the  proviso  "that  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right 
of  action  which  he  has  under  existing  law,"  leaves  a  shipper  free  to  re- 
sort to  the  laws  of  a  state  applicable  to  his  contract. 

— Latta  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  172  Fed.  850 

97  C.  C.  A.  198 

I  3.    Carriage  of  live  stock. 

Const  Neb.  art  11,  §  4,  which  provides  that  "the  liability  of  railroad 
corporations  as  conmion  carriers  shall  never  be  limited,'*  applies  to  con- 
tracts involving  interstate  commerce,  and  under  such  provision,  as  con- 
strued by  the  Supreme  Court  of  the  state,  contracts  made  in  Nebraska 
for  the  shipment  of  horses  to  another  state,  in  whidi,  in  order  to  obtain 
the  rate  of  freight  named  in  the  tariff  schedules  of  the  company,  based 
on  such  valuation,  the  shipper  is  obliged  to  agree  that  the  liability  of 
the  company  shall,  in  case  of  loss,  be  limited  to  $100  per  head,  regard- 
less of  actual  value,  are  void  as  to  such  attempted  limitation,  and  the 
shipper  may  recover  the  actual  value. 

— Latta  v.  Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  172  Fed.  850 

97  C.  C.  A.  198 

I  4.    Carriaso  of  passengers. 

Under  the  provisions  of  Gen.  St.  Kan.  1901,  f§  5857,  5858,  making  rail- 
road companies  liable  for  all  damages  to  persons  or  property  caused  by 
their  negligence,  and  for  injuries  to  employ^  through  their  negligence  or 
that  of  other  employ^,  which,  as  construed  by  the  Supreme  Court  of  the 
state,  render  void  any  contract  limiting  such  liability,  a  contract  between 
an  express  company  and  a  railroad  company  that  the  former  shall  in- 
demnify and  save  the  latter  harmless  against  any  liability  on  account  of 
the  injury  or  death  of  any  employe  of  the  express  company  while  in  the 
cars  or  about  the  platforms  of  the  railroad  company,  whether  resulting 
from  its  negligence  or  otherwise,  and  a  second  contract  between  the  ex- 
press company  and  an  employ^  by  which  the  employ^  assumes  all  risks 
of  accidents  or  injuries  while  riding  on  the  cars  of  any  railroad,  and  ex- 
pressly ratifies  the  contract  between  the  express  company  and  railroad 
company,  and  agrees  to  save  the  express  company  harmless  from  any  lia- 
bility thereon,  wherever  such  contracts  were  made,  are  not  available  as 
a  defense  to  an  action  against  the  railroad  company  by  the  widow  of  the 
employ^  to  recover  damages  for  his  death,  occurring  in  Kansas  through 
the  alleged  negligence  of  the  railroad  company. 

—Weir  V.  Rountree,  173  Fed.  776 97  a  a  A.  500 


CHANCERY. 

See  ESquity. 

CHARGE 

To  Jury  in  dvll  actions,  see  Trial,  §  2. 

To  jury  in  criminal  prosecutions,  see  Criminal  Law,  (  2. 

CHARTER  PARTIES. 

See  Shipping,  {  2. 
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CHATTEL  MORTGAGES. 

(   !•    Requisites  and  Talidity. 

A  chattel  mortgage  on  property  described  only  as  "five  wagons,**  when 
the  mortgagor  owned  more  than  five  wagons,  Is  void  for  insufficiency  of 
description. 

—In  re  Bothe,  173  Fed.  597 97  C.  C.  A.  547 

S  2«    Rifl^lits  and  remedies  of  ereditors* 

Under  Rev.  St  Mo.  1899.  {  3404  (Ann.  St  1906,  p.  1930),  which  provides 
that  a  chattel  mortgage  shall  be  void  against  any  other  person  than  the 
parties  thereto  unless  possession  of  the  property  is  taken  by  the  mort- 
gagee or  the  mortgage  Is  recorded,  as  construed  by  the  appellate  courts 
of  the  state,  creditors  of  a  mortgagor  who  became  such  after  the  mort- 
gage was  given,  but  before  it  was  recorded,  have  equities  superior  to 
those  of  the  mortgagee,  and  the  mortgage  remains  void  as  to  them,  al- 
though subsequently  recorded,  and  although  they  have  acquired  no  title 
to  or  lien  upon  the  property. 

—In  re  Bothe,  173  Fed.  597 97  C.  C.  A.  547 

CHEAT. 

See  Fraud. 

CHINESE. 

Exclusion  or  expulsion,  see  Aliens,  §  1. 

CIRCUIT  COURTS  OF  APPEALS. 

See  Courts,  f  2. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Aliens ;  Indians. 

Citizenship  ground  of  Jurisdiction  of  United  States  courts,  see  Courts,  f  2. 
Equal  protection  of  laws,  see  Constitutional  Law,  f  2. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  f  2. 

claim's. 

Mining  claims,  see  Mines  and  Minerals,  §  1« 

COAL 

Discrimination  between  shippers  of,  see  Carriers,  §  L 

COLLATERAL  ATTACK. 

On  adjudication  in  bankruptcy,  see  Bankruptcy,  |  2. 
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COLLATERAL  UNDERTAKING. 

« 

See  Guaranty. 

COLLECTION. 

Of  taxes,  see  Taxation,  |  3. 

COLLISION. 

S    !•    Stemat  Teasels  aad  sail  Tessels. 

The  rule  of  evidence  applied,  in  cases  of  collision  between  sailing  vessels, 
where  the  evidence  is  conflicting,  that  it  is  more  probable  that  one  vessel 
fell  off  from  her  course  than  that  the  other  changed  her  course  many 
points,  applies  with  less  force  to  a  collision  between  a  sailing  vessel  and 
a  steamer. 

—The  Edda,  173  Fed.  436 97  C.  C.  A.  638 

A  decree  of  the  trial  court  affirmed  which  found  that  a  collision  in 
Vineyard  Sound,  on  a  clear  evening,  between  a  schooner  and  a  steamer 
meeting,  was  due  solely  to  the  fault  of  the  schooner  in  deviating  from  her 
course  to  one  across  that  of  the  steamer. 

—The  Edda,  173  Fed.  436 97  C.  C.  A.  638 

I  2.    Vessels  in  tow. 

A  derrick,  lawfully  anchored  about  the  middle  of  the  East  river  while 
engaged  in  raising  a  sunken  vessel,  held  entitled  to  recover  damages  from 
a  tug  whose  tow  came  into  collision  with  her,  on  the  ground  that  it  was 
the  duty  of  the  tug  to  use  ordinary  care  and  skill  to  avoid  the  derrick  and 
that  under  the  evidence  she  failed  to  do  so. 

—The  James  McWilliams,  172  Fed.  919 97  C.  0.  A.  277 

§  3.    Narrow  oliaauftelsy  Itarbors,  rlTers,  and  eanals. 

A  collision  between  a  tug  coming  out  from  a  basin  and  a  carfloat  on  the 
side  of  another  tug,  which  had  just  passed  out,  held  due  to  the  fault  of 
the  latter  in  backing  her  tow  across  the  narrow  entrance  in  maneuveriug 
to  get  her  direction,  without  taking  any  precaution  to  notify  vessels  which 
might  be  coming  out. 

—The  William  Tracy,  172  Fed.  922 97  C.  C.  A.  280 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  Adverse  Possession. 

COMBINATIONS. 

See  Monopolies,  f  1. 

COMITY. 

Between  courts,  see  Courts,  f  3. 

COMMERCE 

Carriage  of  goods  and  passengers,  see  Carriers ;  Shipping. 

I   1.    Po'wer  to  ronilate  in  Keneral. 

Laws  Neb.  1907,  p.  191,  c.  48,  §  1,  which  provides.  Inter  alia,  that  rail- 
road companies  operating  trains  within  the  state  shall  be  liable  for  in- 
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Juries  to  employ^  resulting  from  the  uegligence  of  other  employ^,  is 
comprehensive  in  its  terms,  and  applies  to  railroads  doing  an  interstate 
business,  and  governs  the  liability  of  such  companies  to  employ^  operating 
trains  engaged  in  interstate  commerce  in  the  absence  of  valid  legislation 
by  Congress  covering  such  liability. 

—Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  841 97  C.  a  A.  124 

The  liability  of  a  railroad  company  for  an  injury  resulting  from  its 
negligence,  in  the  absence  of  any  controlling  federal  statute  relating  to 
interstate  commerce,  is  governed  by  the  law  of  the  state  where  the  in- 
Jury  occurred,  whether  statutory  or  the  common  law  as  construed  by  its 
courts. 

—Weir  T.  Rountree,  173  Fed.  776 97  0.  C.  A.  500 

COMMISSION. 

To  take  testimony,  see  Depositions. 

COMMON  CARRIERS. 

See  Carriers. 

COMPENSATION. 

Salvage,  see  Salvage,  (S  1,  2. 

COMPETENCY. 

Of  experts  as  witnesses,  see  Evidence,  §  3. 
Of  witnesses  in  general,  see  Witnesses^  1 1. 

COMPETITION. 

Unfair  competition,  see  Trade-Marks  and  Trade-Names,  f  2. 

COMPLAINT. 

In  criminal  prosecutions,  see  Indictment  and  Information. 

COMPROMISE  AND  SEHLEMENT. 

See  Payment 

CONCLUSION. 

Of  witness,  see  Evidence,  f  3. 

CONCURRENT  JURISDICTION. 

Of  courts,  see  Courts,  f  8. 

CONDITIONS. 

Precedent  to  rescission  of  sale,  see  Sales,  |  2; 
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CONFIDENTIAL  RELATIONS. 

rMsdoBiire  of  communications,  see  Witnesses,  f  1. 

CONFLICT  OF  LAWS. 

As  to  constraction  of  railroad,  see  Ontracts,  f  1. 
As  to  dower  right,  see  Dower,  f  1. 
As  to  liability  of  carriers,  see  Carriers,  f  2. 
Conflicting  jurisdiction  of  courts,  see  Courts,  |  8. 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  Monopolies,  f  1. 

Evidence  of  acts  and  declarations  of  conspirators,  see  Criminal  Law,  1 1. 

CONSTITUTIONAL  LAW. 

ProvisioM  relating  to  partUmlar  aubfecU. 

See  Bankruptcy,  f  1 ;  Commerce,  1 1. 

Necessity  of  indictment  or  presentment  In  criminal  prosecution,  see  Indictment 
and  Information,  |  1. 

I   1.    OblleatioB  of  oontraots. 

TMe  construction  and  maintenance  by  a  telephone  company  of  its  lines 
in  the  streets  of  a  city  under  authority  conferred  by  a  state  statute  is  an 
acceptance  by  it  of  the  provisions  of  such  statute,  and  creates  a  contract 
between  it  and  the  state,  which  is  protected  from  impairment  by  the  fed- 
eral Constitution. 

— Sunset  Telephone  ft  Telegraph  Co.  ▼•  City  of  Pomona,  172  Fed.  829 

97  C.  C.  A.  251 
I  8.    X«4iiml  preteotioB  of  laws. 

Laws  Neb.  1907,  p.  102,  c.  48,  |  2,  which  provides  for  the  application  of 
the  rule  of  comparative  negligence  in  actions  by  employ^  against  railroad 
companies  for  personal  injuries  is  within  the  constitutional  power  of  the 
Legislature,  and  does  not  deprive  the  defendant  in  such  cases  of  the  equal 
protection  of  the  lawa 

—Missouri  Pac.  Ry.  Oo.  v.  Cftstle,  172  Fed.  841 97  a  C.  A.  12i 

Laws  Neb.  1907,  p.  192,  c.  48,  i  2,  which  provides  that  "all  questions 
of  negligence  and  contributory  negligence  shall  be  for  the  jury"  in  actions 
by  employes  against  railroad  companies  for  personal  injuries,  is  within 
the  constitutional  power  of  the  Legislature,  and  does  not  deprive  the  de- 
fendant in  such  cases  of  the  equal  protection  of  the  laws. 

—Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  841 97  C.  C.  A.  124 

CONSTRUCTION. 

Of  contracts,  instruments,  or  judicial  acts  or  proceedings. 

See  Indemnity ;  Patents,  §  4 ;  Statutes,  1 1 ;  Stipulations. 

Contract  of  sale,  see  Sales,  1 1. 
Contracts  in  general,  see  Contracts,  f  2. 

CONTEMPT. 

Violation  of  Injunction^  see  Injunction,  |  8. 
97  aaA.— 44 
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CONTRACTS. 

Agreemonti  within  itatnte  of  frauds,  see  Frauds,  Statute  of,  f  1. 
Estoppel  by  contract,  see  Estoppel,  S  1. 
Impairing  obligation,  see  Constitutional  Law,  §  1. 

Jurisdiction  of  United  States  court  to  restrain  execution  of  contract  as  depend- 
ent on  amount  in  controversy,  see  Courts,  S  2. 
Parol  or  extrinsic  evidence,  see  Evidence,  S  2. 
Specific  performance,  see  Specific  Performance. 
Subrogation  to  rights  or  remedies  of  creditors,  see  Subrogation. 

Contracts  of  particular  cUu9€9  of  persons. 
See  Carriers,  {  2;  Master  and  Servant 

Contracts  relatinff  to  particular  suhfeets. 

See  Mines  and  Minerals,  §  2 ;  Waters  and  Water  Courses,  S  2. 

Limitation  of  liability  of  carrier,  see  Carriers,  If  3,  i. 
Transportation  of  goods,  see  Carriers,  §  2. 

Particular  classes  of  express  contracts. 

See  Guaranty ;  Indemnity ;  Insurance ;  Sales. 

AfTreightment,  see  Shipping,  f  3. 
Bills  of  lading,  see  Cnrriers,  f  2. 
Charter  parties,  see  Shipping.  S  2. 
Employment,  see  Master  and  Servant 
Snles  of  realty,  see  Vendor  and  Purchaser. 
Stipulations  In  actions,  see  Stipulations. 

Particular  modes  of  discharging  contracts. 
See  Payment 

I   1.    Requisites  and  Talidity. 

Bates'  Rev.  St  Ohio,  %  3207,  which  requires  a  railroad  company,  con- 
tracting for  construction  work,  to  stipulate  In  Its  contract  that  it  will  pay 
out  the  contract  price  to  the  persons  and  in  the  order  named  therein,  con- 
ceding its  validity,  can  have  no  application  to  a  contract  made  In  anotbtf 
state  for  work  to  be  done  in  such  state. 

—George  A.  Shaw  &  Co.  v.  Cleveland,  C,  C.  ft  St  L.  Ry.  Co.,  173 
Fed.    746 97  C.  C.  A.  520 

\   2.    Constmction  and  operation. 

Although  time  is  made  an  essential  element  of  a  contract  by  express 
stipulation,  the  party  who  is  entitled  to  insist  on  a  punctual  performance 
by  the  other,  or  else  that  the  agreement  be  ended,  may  waive  bis  right 
and  the  benefit  of  any  objection  he  might  raise  to  a  performance  after  the 
prescribed  term,  either  expressly  or  by  his  conduct,  and  his  conduct  will 
operate  as  a  waiver  when  It  Is  consistent  only  with  a  purpose  on  his  part 
to  regard  the  contract  as  still  subsisting  after  the  other  party's  default 
—Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  882 97  C.  C.  A.  394 

A  street  railway  company  leased  its  entire  system  and  property  for  a 
long  term.  A  contract  was  subsequently  made  between  them  by  which 
the  lessee  agreed  to  furnish  to  the  lessor  $8,000,000  in  cash  to  make  certain 
extensions  and  pay  indebtedness,  and  the  lessor  agreed  to  issue  its  im- 
provement notes  for  the  same  amount  to  defendant  a  security  company, 
with  collateral  security.  By  a  contemporaneous  agreement  between  the 
lessee  and  defendant  the  latter  agreed  that  it  would  when  required,  on 
reasonable  notice,  and  in  any  event  before  January  1,  1909.  funiish  to 
tlie  lessee  such  sums  as  might  be  required  by  It  to  carry  out  its  agree- 
UK  lit  with  the  lessor.  A  third  agreement  was  made  between  defendant 
and  a  fourth  corporation  by  which  defendant  was  to  deliver  the  notes  and 
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security  received  from  the  lessor  to  the  other  party,  which  was  to  supply 
the  $8,000,000,  to  be  raised  by  a  sale  of  Us  own  obligations,  secured  by 
collateral  dei)osited  with  a  trust  company,  in  accordance  with  a  fourth 
contract  between  them.  The  several  contracts  were  fully  performed,  ex- 
cept that  defendant  paid  over  to  the  lessee  only  a  part  of  the  money,  re- 
fusing on  the  lessee*s  insolvency  to  pay  more.  The  several  corporations, 
except  the  trust  company,  were  practically  controlled  by  the  same  per- 
sons, the  fourth  corporation,  which  in  fact  furnished  the  money  owning 
OC  per  cent,  of  the  stock  of  defendant,  and  defendant  the  entire  stock  of 
the  lessee.  Held,  that  all  the  contracts  must  be  construed  together  as 
one,  and,  so  construed,  the  transaction  was  not  a  loan  by  defendant,  but 
it  simply  acted  at  a  conduit  for  the  transfer  of  the  securities  and  pay- 
ment of  the  money  to  the  lessee,  and  that,  having  received  It  for  the  pur- 
pose, and  the  contracts  having  been  fully  executed  by  all  other  parties, 
It  had  no  concern  with  the  solvency  or  insolvency  of  the  lessee,  whose  re- 
ceivers were  entitled  to  recover  the  unpaid  part  of  the  money. 

—Metropolitan  Securities  Co.  v.  Ladd,  173  Fed.  260.  .97  C.  C.  A.  435 

The  Intention  of  the  parties,  when  manifest,  or  when  ascertained  from 
the  written  agreement,  must  control  and  be  enforced,  without  regard  to 
inapt  expressions  or  the  dry  words  of  the  contract,  unless  that  intention 
is  directly  contrary  to  the  plain  sense  of  the  binding  words  of  the  agree- 
ment. 

— A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  C.  C.  A.  465 

The  >?ourt,  so  far  as  possible,  should  put  Itself  in  the  place  of  the  par- 
ties to  the  contract  when  their  minds  met  upon  the  terms  of  the  agree- 
ment, and  then  from  a  consideration  of  the  writing  Itself,  of  Its  purpose, 
and  of  the  circumstances  which  conditioned  its  making,  endeavor  to  as- 
certain what  they  Intended  to  agree  to  do,  upon  what  sense  and  meaning 
of  the  terms  they  used  their  minds  actually  met 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  C.  C.  A.  465 

Where  the  language  of  the  agreement  is  contradictory,  obscure,  or  am- 
biguous, or  where  its  meaning  is  doubtful,  so  that  the  contract  is  fairly 
susceptible  of  two  constructions,  one  of  which  makes  it  fair,  customary, 
and  such  as  prudent  men  would  naturally  execute,  while  the  other  makes 
it  inequitable,  unusual,  or  such  as  reasonable  men  would  not  be  likely  to 
enter  into,  the  interpretation  which  makes  it  a  rational  and  probable 
agreement  must  be  preferred  to  that  which  makes  it  an  unusual,  unfair, 
or  improbable  contract. 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  C.  C.  A.  465 

A  provision  of  a  contract  for  railroad  construction,  giving  the  railroad 
company  the  right  to  apply  any  money  due  or  to  become  due  under  the 
contract  to  the  payment  of  liens  for  labor  or  materials  furnished  to  the 
contractor,  is  wholly  for  the  company's  benefit,  and  does  not  Impose  any 
contract  obligation  upon  it  to  pay  siich  lieus. 

— George  A.  Shaw  &  Co.  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  173  Fed. 
746 97  C.  C.  A.  520 


CONTRADICTION. 

Of  witnesses,  see  Witnesses,  S  2. 


CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  f  1. 

Of  person  injured  by  operation  of  railroad,  see  Railroads,  |  1. 

Of  servant,  see  Master  and  Servant,  |  1. 
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CONVEYANCES. 

See  Chattel  Mortgagee. 

Of  water  rights,  see  Waters  and  Water  Coorses,  f  2L 

CORPORATIONS. 

Oomblnatlon  between  corporation  and  Its  agents  in  violation  of  antl-tmst  ad; 

see  Monopolies,  S  1. 
Subject  to  bankruptcy  act,  see  Bankruptcy,  |  2. 
Taxation  of  corporations  and  corporate  property,  see  Taxation,  |  2. 

Particular  clastes  of  corporations. 

See  Municipal  Corporations ;  Railroads ;  Street  Railroads. 

Banks,  see  Banks  and  Banking. 

Telegraph  and  telephone  companies,  see  Telegraphs  and  Telephones. 

Water  companies,  see  Waters  and  Water  Courses,  S  4. 

I   1.    Ineorporation  aaid  orsanlsatkni* 

G.,  who  was  the  owner  of  certain  patent  rights,  agreed  that  plaintiff 
should  receive  25  per  cent  of  the  actual  stock  of  any  company  which 
should  be  organized  to  exploit  or  purchase  the  patents.  Defendant  com- 
pany was  thereafter  organized,  partly  through  plaintiff's  endeavors,  and 
purchased  the  patent  right  from  G.  Held,  that  defendant's  acceptance 
of  the  benefit  of  whatever  value  was  contributed  by  plaintiff's  services 
did  not  constitute  such  a  ratification  of  the  understandiug  between  plain- 
tiff and  G.  as  would  warrant  a  submission  of  the  question  of  defendant's 
liability  to  plaintiff  thereon  to  the  jury. 

— Dickinson  v.  Matheson  Motor  Car  Cd.,  171  Fed.  646.  .97  C.  C.  A.  29 

I  2,    Kemliers  and  stookl&olders. 

A  violation  of  a  law  by  a  corporation  does  not  render  Its  nonpar- 
tlclpating  stockholders  criminally  liable  therefor. 

—Union  Pacific  Goal  Co.  v.  United  States,  173  Fed.  737 

97  C.  C.  A.  578 

I  3.    Corporate  powers  and  liabilities. 

The  obligation  of  an  ultra  vires  contract  is  void,  whether  executed  or 
executory. 

— Metropolitan  Trust  Co.  of  New  York  v.  McKlnnon,  172  Fed.  846... 

97  C.  C.  A.  194 

Under  Rev.  St  Colo.  1008,  S  865,  which  provides  that  each  stockholder 
of  a  corporation  shall  have  the  right  to  nominate  directors  to  be  voted 
for,  and  to  vote  the  number  of  shares  held  by  him  for  as  many  directors 
as  are  to  be  chosen,  or  to  cumulate  the  same  upon  one  or  more  candidates, 
and  that  directors  shall  not  be  elected  in  any  other  way,  the  right  to  elect 
directors  Is  a  right  of  the  stockholders  as  such,  as  distinguished  from  the 
conioration,  and  the  validity  of  a  contract  made  by  the  corporation,  giving 
another  corporation  the  right  to  select  a  certain  number  of  Its  directors, 
should  not  be  determined  in  a  suit  to  which  the  stockholders  are  not 
parties,  otherwise  than  as  represented  by  the  corporation. 

— Arkansas  Valley   Sugar  Beet  &  Irrigated  Land  Co.   v.  Ft.  Lyon 
Canal  Co.,  173  Fed.  601 97  C.  C.  A.  551 

I  4«    Foreisn  oorporations. 

A  coriioration  organized  under  the  laws  of  Delaware  by  residents  of 
Pennsylvania  for  the  purpose  of  owning  the  stock  of  and  financing  cer- 
tain Pennsylvania  corporations  having  the  same  oflficers  and  substantially 
the  same  stockholders  and  which  in  fact  did  nothing  else,  but  maintain- 
ed its  office,  held  its  directors'  meetings,  registered  Its  bonds,  and  made 
'    the  loans  to  the  other  corporations  in  Pennsylvania,  was  doing  buslne» 
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in  that  state  within  the  meaning  of  Act  Pa.  April  22,  1874  (P.  I/.  10$),  and 
its  failure  to  file  its  statement  and  otherwise  comply  with  the  require- 
ments of  that  act  rendered  its  contracts  made  within  the  state  void  and 
unenforceable. 

—Colonial  Trust  Co.  t.  Montello  Brlclt  Works,  172  Fed.  310 

97  C.  O.  A.  144 

CORROBORATION. 

Of  witness  in  general,  see  Witnesses,  (  2. 

COSTS. 

In  action  for  infringement  of  patent,  see  Patents,  |  5L 

COUNTERFEITING. 

Declarations  of  co-conspirator  as  evidence,  see  Criminal  Law,  1 1. 
Demonstratiye  evidence,  see  Criminal  Law,  f  1. 

An  indictment  charging  accused  with  unlawfully,  etc.,  making  and  forg- 
ing a  large  number,  to  wit,  110  coins,  in  resemblance  and  similitude  of  the 
true  and  genuine  coin  theretofore  coined  at  the  mint  of  the  United  States, 
called  a  "dollar,"  contrary  to  the  form  of  the  statute,  etc.,  was  not  ob- 
jectionable for  failure  to  charge  the  kind  of  dollar  alleged  to  have  been 
counterfeited,  whether  silver  or  gold. 

—Hanger  v.  United  States,  173  Fed.  54 97  0.  C.  A.  872 

COUNTIES. 

See  municipal  Corporationa 

COURTS. 

Review  of  decisions,  see  Appeal  and  Error. 

Juriadietion  of  particular  actions  or  proceedings. 

See  Bankruptcy,  §  2. 

To  enforce  maritime  lien,  see  Maritime  Liens,  §  2. 

To  restrain  diversion  of  water,  see  Waters  and  Water  Courses,  (  S. 

I   1.    Establiskment,  organixatlon,  and  procedure  in  general. 

While  it  is  desirable  that  there  should  be  uniformity  of  decision  upon 
the  same  question,  there  rests  upon  the  court  the  duty  of  determining  by 
its  own  investigation  the  matter  at  issue;  and,  though  it  may  have  be^i 
decided  In  one  way  by  a  court  of  similar  authority  in  another  jurisdiction, 
such  decision  is  not  of  binding  force,  though  possessing  certain  persuasive 
value,  determined  by  the  strength  and  logic  of  its  statement. 

— F.  B.  Vandegrift  &  Co.  v.  United  States,  173  Fed.  609 

97  C.  C.  A.  469 
I  2.    United  States  oonrts. 

Under  the  rule  of  the  federal  courts,  an  offer  to  prove  certain  facts  may 
be  made  without  first  propounding  a  question  to  a  witness  as  a  basis  for 
such  offer,  and,  if  the  offer  is  rejected,  error  may  be  assigned  thereon 
where  there  is  nothing  to  indicate  that  the  offer  was  not  made  in  good 
faith,  or  that  the  proof  would  not  have  been  produced  if  permitted. 

—Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  841 97  C.  0.  A.  124 

Rev.  St  I  723  (U.  S.  Comp.  St.  1901,  p.  583),  providing  that  suits  in 
equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United  States 
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in  any  case  where  a  plain,  adequate,  and  complete  remedy  may  be  had  at 
law,  it  merely  declaratory,  and  does  not  narrow  the  jurisdiction  of  courts 
of  equity,  nor  prevent  the  granting  of  legal  relief  therein  where  Juris- 
diction has  been  acquired  to  grant  equitable  relief,  and  the  legal  remedy 
is  not  as  practical  and  efficient. 

—The  Salton  Sea  Cases,  172  Fed.  792;  Oalifomla  Development  Co.  t. 
New  Liverpool   Salt  Co.,    Id 97  a  C.  A.  214 

A  bill  may  be  maintained  In  the  federal  Circuit  Court  to  restrain  the 
infringement  of  a  common-law  trade-mark  where  other  Jurisdictional  facts 
are  present. 

— -Capewell  Horse  Nail  Co.  v.  Mooney,  172  Fed,  826.  .97  C.  C.  A.  248 

In  determining  whether  a  complainant  has  acquired  contract  rights  un- 
der a  state  statute,  which  are  protected  from  impairment  by  the  federal 
Constitution,  a  federal  court  will  follow  the  construction  placed  upon  such 
statute  by  the  highest  court  of  the  state,  where  it  is  in  favor  of  the  con- 
tract relied  on. 

— Sunset  Telephone  &  Tel^n*aph  Oo.  v.  City  of  Pomona,  172  Fed.  820 

97  C.  C.  A.  251 

The  Supreme  Court  of  California,  in  construing  section  591  of  the  Peial 
Code,  which  makes  it  a  penal  offense  for  any  person  to  maliciously  take 
down  or  injure  any  line  of  telegraph,  held  that  the  word  **telegraph,"  as 
used  in  such  section,  included  in  its  meaning  ''telephone."  Pol.  Code  Cal. 
I  4480,  provides  that  with  relation  to  each  other  the  provisions  of  the  four 
Codes  are  to  be  construed  as  though  parts  of  the  same  statute.  Held 
that,  under  such  rule  and  decision.  Civ.  Code  Cal.  |  536,  which  provides 
that  "telegraph  corporations  may  construct  lines  of  telegraph  along  and 
ui>on  any  public  road  or  highway  *  *  *  within  this  state,**  must  be 
construed  by  a  federal  court  as  including  telephone  corporations,  and  as 
authorizing  them  to  construct  and  maintain  their  lines  in  the  streets  ot 
cities  and  towns  without  first  procuring  the  consent  of  the  municipal  au- 
thorities. 

— Sunset  Telephone  ft  Telegraph  Co.  v.  City  of  Pomona.  172  Fed.  829 

97  C.  C.  A.  251 

A  federal  court  will  not  adjudge  a  state  statute  Invalid,  as  in  violation 
of  the  state  Constitution,  where  its  validity  has  been  expressly  recognised 
by  the  highest  court  of  the  state. 

— Sunset  Telephone  &  Telegraph  Co.  v.  City  of  Pomona,  172  Fed,  829 

97  C.  C.  A.  251 

Where  the  primary  purpose  of  a  bill  was  to  enjoin  the  execution  of  a 
contract  for  the  construction  of  a  city  water  system  and  to  restrain  the  is- 
suance and  delivery  of  city  bonds  to  the  extent  of  $600,000  on  the  ground 
that  the  issue  of  the  bonds  was  void,  and  the  bill  alleged  that  if  the  bonds 
were  issued  complainant  would  be  required  to  pay  in  taxes  a  sum  exceed- 
ing $10,000,  such  amount  represented  the  amount  in  controversy  for  the 
purpose  of  determining  federal  Jurisdiction,  and  not  the  amount  of  the 
0rst  annual  assessment  on  complainant's  property  to  pay  interest  and 
provide  a  sinking  fund  for  the  payment  of  the  bonds. 

—City  of  Helena  v.  Helena  Waterworks  Co.,  173  Fed.  18 

97  C.  a  A.  320 

An  order  of  a  Circuit  Court  of  the  United  States  declaring  a  Judgment 
In  a  criminal  action  abated  by  reason  of  the  death  of  the  defendant  after 
the  entry  of  the  Judgment  is  in  an  independent  proceeding  of  a  civil  na- 
ture, and  reviewable  on  writ  of  error  by  the  Circuit  Court  of  Appeals  at 
the  instance  of  the  United  States. 

—United   States   v.   Dunne,   173   Fed.   254 97  C  C.  A.  420 

The  construction  of  a  state  Constitution  or  statute  by  the  highest  court 
of  the  state  is  binding  upon  the  federal  courts  in  cases  involving  rights 
which  arose  after  such  construction  was  given. 

— George  A.  Shaw  &  Co.  v.  Cleveland,  C,  C.  ft  St  Ij.  Ry.  Co.,  173  Fed. 
746 97  a  a  A.  520 
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Bates'  Her.  St  Ohio,  |  8231 — 1,  which  gives  an  absolute  Hen  upon  the 
property  of  a  railroad  company  for  supplies  or  materials  furnished  for 
the  construction  of  its  road  to  any  contractor  or  subcontractor,  is  uncon- 
stitutional and  void,  as  an  abridgment  of  the  liberty  of  contract  secured 
by  the  Bill  of  Rights  of  the  state  Constitution,  under  the  construction 
placed  on  such  constitutional  provision  by  the  Supreme  Court  of  the  state. 
—George  A.  Shaw  &  Co.  v.  Cleveland,  C,  C.  &  St  L.  Ry.  Co.,  173  Fed. 
746 97  C.  C.  A.  520 

Where  facts  have  been  found  by  the  Circuit  Court  of  Appeals  and  stated 
to  the  Supreme  Court  as  a  basis  for  asking  its  instructions,  the  court  will 
not,  after  such  instructions  have  been  obtained,  re-examine  upon  the 
identical  evidence  already  considered  controverted  questions  of  fact  which 
have  been  advisedly  determined. 

—The  Folmina,  173  Fed.  G15 97  C.  C.  A.  557 

If  a  cross-bill  in  a  federal  court  assumes  the  character  of  an  original 
bill,  it  will  be  dismissed  for  want  of  jurisdiction,  where  the  parties  to  the 
controversy  presented  thereby  are  citizens  of  the  same  state. 

— Fatten  v.  Marshall,  173  Fed.  350 97  C.  C.  A.  610 

I   3*    Concurrent  and  conflicting  jurisdiction,  and  comity. 

Under  Rev.  St  |  720  (U.  S.  Comp.  St.  1901,  p.  581),  which  provides  that 
a  writ  of  injunction  shall  not  be  granted  by  a  federal  court  to  stay. pro- 
ceedings in  any  court  of  a  state,  a  federal  court  has  no  power  to  enjoin 
the  further  prosecution  of  an  action  at  law  in  a  state  court  between  citi- 
zens of  the  same  state  to  permit  one  of  the  parties  to  litigate  the  same 
question  before  it  by  making  the  other  party  a  defendant  In  a  suit  in  equity 
pending  therein. 

—Fatten  v.  Marshall,  173  Fed.  350 97  C.  O.  A.  610 

CREDIBILITY. 

Of  witness,  see  Witnesses,  (  2. 

CREDITORS. 

See  Bankruptcy. 

Rights  as  to  chattel  mortgage  by  debtor,  see  Chattel  Mortgages,  §  2. 

Subrogation  to  rights  of  creditor,  see  Subrogation. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  Arrest,  1 1. 
Fines,  see  Fines. 

Indictment  Information,  or  complaint  see  Indictment  and  Information. 
Nonliability  of  nonpartlcipatlng  stockholders  for  acts   of  corporation,  see 
Corporations,  (  2. 

Offenses  5y  particular  classes  of  persons. 
Bank  officers,  see  Banks  and  Banking,  S  2. 

Particular  offenses. 
See  Counterfeiting. 

Against  anti-trust  law»  see  Monopolies,  S  1* 
Against  bankruptcy  act,  see  Bankruptcy,  $  4. 
Against  postal  laws,  see  Post  Office,  1 1. 

I   1.    Bvidmioe. 

Declarations  of  an  alleged  co-conspirator  to  a  witness  are  inadmissible 

to  prove  the  existence  of  the  conspiracy  as  against  another  party  thereto. 

—Hanger  v.  United  States,  173  Fed.  54 97  C.  C.  A.  372 
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In  a  profecntion  of  defendant  for  counterfeiting,  the  confesBlon  of  an  al- 
leged co-conspirator  while  in  jail  to  his  keeper,  implicating  accused  in  a 
scheme  to  manufacture  and  pass  counterfeit  money,  was  inadmissible  as 
res  gestsB  prior  to  or  in  the  absence  of  competent  testimony  to  establish 
the  conspiracy. 

— Hauger  v.  United  States,  173  Fed.  54 97  C.  C.  A.  372 

Declarations  and  confessions  of  an  alleged  co-conspirator  after  the  of- 
fense had  been  committed  and  the  parties  had  been  arrested  were  inad- 
missible against  accused. 

—Hanger  v.  United  States,  173  Fed.  54 97  a  C.  A.  372 

In  criminal  cases,  alleged  admissions  by  accused  from  his  failure  to 
deny  incriminating  statements  made  in  his  presence  are  subject  to  the 
same  rules  as  applied  to  confessions. 

—Hauger  v.  United  States,  173  Fed.  64 97  C.  C.  A.  372 

Where  only  portions  of  the  confession  of  an  alleged  co-conspirator  had 
been  repeated  to  defendant,  his  failure  to  deny  the  same  did  not  justify 
the  admission  of  the  entire  confession  of  such  co-consplrator. 

—Hauger  v.  United  States,  173  Fed.  54 97  C.  C.  A.  372 

Hearsay  evidence  is  Incompetent  to  establish  any  specific  fact,  the  na- 
ture of  which  is  susceptible  of  proof  by  witnesses  who  speak  from  their 
own  knowledge. 

—Hauger  v.  United  States,  173  Fed.  64 97  C.  a  A.  372 

Where  defendant  was  under  arrest  and  In  charge  of  an  officer  in  one 
room  of  his  house,  while  another  officer  with  defendant's  wife  searched 
the  adjoining  room,  incriminating  statements  made  by  the  wife  were  in- 
admissible against  accused  on  the  theory  that  he  could  have  heard  and  did 
not  deny  them,  since  even  if  he  heard,  being  under  arrest,  he  might  have 
felt  that  he  was  not  at  liberty  to  speak. 

—Hauger  v.  United  States,  173  Fed.  54 97  C.  C.  A.  372 

In  a  prosecution  for  counterfeiting,  counterfeit  coin  alleged  to  have  been 
obtained  by  the  witness  from  a  police  officer  In  Pittsburg,  who^  name 
he  could  not  remember,  and  who  said  he  obtained  the  same  from  M.,  whom 
the  government  claimed  was  an  accomplice,  and  others  obtained  from  vari- 
ous persons  In  the  same  place,  whose  names  the  witness  could  not  remem- 
ber, also  claiming  to  have  obtained  them  from  M.  before  his  arrest,  was 
inadmissible  against  the  defendant ;  there  being  no  proof  to  connect  him 
with  them. 

—Hauger  v.  United  States,  173  Fed.  54 97  C.  C.  A.  372 

f  8.    Trial. 

While  it  is  the  right  of  the  judge  of  a  federal  court,  in  a  criminal  as 
well  as  a  civil  case,  to  comment  on  the  facts  in  his  charge  to  the  jury,  his 
comments  should  be  judicial  and  dispassionate,  and  so  carefully  guarded 
that  the  jurors,  who  are  the  triers  of  them,  may  be  left  free  to  exercise 
their  independent  judgment 

— Rudd  V.  United  States,  173  Fed.  912 97  C.  C.  A.  462 

Where  the  language  of  a  court  in  commenting  on  the  defense  relied  on 
in  a  criminal  case  in  its  charge  to  the  jury  was  so  positive  and  emphatic 
and  of  such  a  character  that  the  jury  may  have  believed  that  a  finding  for 
the  defendant  would  subject  them  to  ridicule,  a  mere  withdrawal  of  such 
language,  and  a  direction  to  the  jury  that  the  question  Is  for  them,  may 
be  of  doubtful  sufficiency  to  correct  such  Impression,  and  in  such  case  the 
Just  remedy  is  a  new  trial. 

—Rudd  V.  United  States,  173  Fed.  912 97  C.  C.  A.  462 

Unless  there  is  substantial  evidence  of  facts  which  exclude  every  other 
hypothesis  but  that  of  guilt,  it  is  the  duty  of  the  trial  court  to  instruct 
the  jury  to  return  a  verdict  for  the  accused. 

And  where  all  the  substantial  evidence  is  as  consistent  with  innocence 
as  with  guilt,  it  is  the  duty  of  the  appellate  court  to  reverse  a  judgment 
of  conviction. 

—Union  Pacific  Coal  Co.  y.  United  States,  173  Fed.  737 

97  a  a  A.  57a 
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I   3«    Appeal  and  error,  and  oertiorarl. 

Where,  upon  the  death  of  a  defendant  In  a  criminal  case  In  a  federal 
court  pending  proceedings  in  error  in  the  Supreme  Court  to  review  a  Judg- 
ment of  conviction,  the  writ  of  error  was  dismissed  and  the  cause  was 
remanded  for  such  further  proceedings  as  "according  to  right  and  Jus- 
tice and  the  laws  of  the  United  States  ought' to  he  had,"  on  the  filing  of 
such  mandate  the  Jurisdiction  of  the  trial  court  reattached,  and  con- 
tinued until  action  was  taken  pursuant  to  the  mandate,  and  the  court  had 
authority  to  consider  and  act  upon  a  motion  in  abatement. 

—United  States  v.  Dunne,  173  Fed.  254 97  C.  C.  A,  420 

Unless  there  is  substantial  evidence  of  facts  which  exclude  every  other 
hyiK>the8ls  but  that  of  guilt,  it  is  the  duty  of  the  trial  court  to  Instruct  the 
Jury  to  return  a  verdict  for  the  accused. 

And  where  all  the  substantial  evidence  is  as  consistent  with  innocence 
as  with  guilt,  it  is  the  duty  of  the  api)ellate  court  to  reverse  a  Judgment 
of  conviction. 

—Union  Pacific  Coal  Co.  v.  United  States,  173  Fed.  737 

97  O.  O.  A.  578 

CROSS-BILL 

See  Equity,  f  2. 

CURTESY. 

See  Dower. 

CUSTOMS  DUTIES. 

I   1.    Goods  snbieot  to  duty,  rate,  and  amount. 

Braids  used  as  bindings  are  specially  provided  for  as  "bindings*'  in 
Tariff  Act  July  34,  1897,  c.  11,  §  1,  Schedule  I,  par.  320.  30  Stat  179  (U. 
B.  Copap.  St  1901,  p.  1661),  and,  though  commercially  known  as  "feather* 
stifch  braids,"  are  therefore  removed  from  the  provision  for  "braids 
♦  ♦  ♦  not  elsewhere  specially  provided  for,"  In  Schedule  J,  par.  339, 
30  Stat  181  (U.  S.  Comp.  St.  1901,  p.  1662). 

— Baruch  v.  United  States,  172  Fed.  342 97  C.  C.  A.  40 

Ramie  sliver  Is  dutiable  as  cotton  silver  by  similitude,  under  Tariff  Act 
July  24,  1897,  c.  11,  S  1,  Schedule  I,  par.  302,  30  Stat  175  (U.  S.  Comp. 
St  1901,  p.  1655). 

— F.  B.  Vandegrift  &  Co.  v.  United  States,  173  Fed.  600 

97  C.  C.  A.  469 

Within  the  meaning  of  the  similitude  clause  in  Tariff  Act  July  34,  1897, 
c.  11.  {  7.  30  Stat  205  (F.  S.  Comp.  St.  1901,  p.  1693),  ramie  sliver  re- 
sembles cotton  sliver  (1)  in  "material."  because  it  is  a  vegetable  fiber;  (2) 
in  "quality."  because  it  has  reached  the  same  degree  of  purity,  or  freedom 
from  objectionable  substances;  (3)  in  "texture,''  because  the  fibers  are  in 
the  same  form;  and  (4)  in  "use,"  because,  like  cotton  sliver,  it  is  spun 
into  yarn  and  thread,  so  as  to  be  manufactured  into  fabrli-s. 

— F.  B.  Vandegrift  &  Co.  v.  United  States,  173  Fed.  609 

97  C.  0.  A.  409 

DAMAGES. 

For  discrimination  in  rates  between  shippers,  s6e  Carriers,  §  1. 
Recovery  in  injunction  suit,  see  Injunction,  §  2. 

DEATH. 

Nonretroactive  operation  of  employers*  liability  act,  see  Master  and  Servant, 
§1. 

I   1.    Actions  for  oanslag  doatli. 

Ballinger's  Ann.  Codes  &  St  §  4829  (Piercers  Code,  i  257),  gives  the  right 
of  action  for  wrongful  death  of  an  unemancipated  minor  to  recover  loss  of 
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earnings  during  bis  minority  to  the  father,  or,  in  case  of  his  death  or  de- 
sertion of  his  family,  to  the  mother,  and  not  to  the  minor's  personal  repre- 
sentative. 

— Winfree  v.  Northern  Pac.  By.  Ck).,  178  Fed.  65 97  a  a  A.  392 

Act  Cong.  June  11,  1906,  c.  3073,  5  If  34  Stat  232  (U.  S.  Comp.  St  Supp. 
1907,  p.  891).  giving  the  right  of  action  for  the  wrongful  death  of  an  em- 
ploye* engaged  in  interstate  commerce  to  decedent's  personal  representative, 
limits  such  right  of  action  to  one  year  from  the  date  of  the  injnry  com- 
plained of. 

—Winfree  t.  Northern  Pac.  Ry.  Co.,  173  Fed.  65 97  C.  C.  A-  392 

Ballinger*s  Ann.  Codes  ft  St  Wash.  S  4828  (Pierce's  Code,  S  256),  which 
provides  that  when  the  death  of  a  person  is  caused  by  the  wrongful  act 
or  neglect  of  another,  an  action  for  damages  may  be  maintained  for  the 
benefit  of  his  widow  and  children,  as  construed  by  the  Supreme  Court  of 
the  state,  gives  such  right  of  action,  although  the  widow  and  children 
are  nonresident  aliens. 

— Saveljich  v.  Lytle  Logging  &  Mercantile  Co.,  173  Fed.  277 

97  C.  C.  A.  443 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy. 

DECEIT. 

See  Fraud. 

DECLARATIONS. 

As  evidence  in  criminal  prosecutions,  see  Criminal  Law,  (  1. 

DEEDS. 

Of  trust,  see  Chattel  Mortgages,  {  1. 

Of  water  rights,  see  Waters  and  Water  Courses,  |  2. 

Parol  or  extrinsic  evidence,  see  Evidence,  f  2. 

DEFAMATION. 

See  Libel  and  Slander. 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  {  1. 

DEMURRAGE. 

See  Shipping,  f  4. 

DEPOSITIONS. 

See  Witnesses. 

When  a  deposition  has  been  properly  taken,  either  party  may  introduce 
all  or  any  competent  or  relevant  part  of  it  which  Is  not  clearly  fragmen- 
tary and  misleading,  and  the  opposing  party  may  put  in  evidence  any  other 
like  part  of  it. 

—Central  Coal  &  Coke  Oo.  v.  Penny,  173  Fed.  340. . .  .97  C.  a  A.  000 
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DESCENT  AND  DISTRIBUTION. 

See  Dower. 

DESCRIPTION. 

Of  mortgaged  property,  see  Chattel  Mortgages,  |  1, 

DILIGENCE. 

Of  party  asking  relief,  see  Specific  Performance.  §  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  Trial,  f  1. 

DISCHARGE. 

From  indebtedness,  see  Bankruptcy,  §  4. 

DISCRETION  OF  COURT. 

Beriew  in  civil  actions,  see  Appeal  and  Error,  f  4. 

DISCRIMINATION. 

Between  shippers,  see  Carriers,  §  1 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal,  see  Appeal  and  Error,  |  1. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts,  see  Courts,  §  2. 

DIVERSION. 

Of  waters,  see  Waters  and  Water  Courses,  §  3* 

DOMICILE. 

Residence  as  ground  of  jurisdiction,  see  Courts,  (  2. 

DOWER. 

Bankruptcy  affecting  dower  rights  of  wife,  see  Bankruptcy,  (  8. 

I   !•    Nature  and  reqniflite*. 

Under  Rev.  St.  Mo.  gf  2933,  2Mg  (Ann.  St.  1906,  pp.  1690,  1698),  a  wife 
is  entitled  to  dower  in  lands  acquired  by  the  husband  in  that  state,  unless 
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she  has  released  the  same,  without  regard  to  whether  the  parties  are  resi* 
dents  or  nooresidents. 

-Thomas  v.  Woods,  173  Fed.  585 97  C.  C.  A.  536 

DUTIES. 

Customs  duties,  see  Customs  Duties. 

EJECTMENT. 

8   1*    Jvricdiction,  parties,  prooeai,  and  Ineideatal  proeeedlnffs. 

Under  Gen.  St.  Kan.  1905,  §  4909,  providing  that,  "when  In  an  action 
for  tlie  recovery  of  real  or  personal  property  any  person  having  an  In- 
terest in  the  property  applies  to  be  made  a  party,  the  court  may  order  It 
done,"  it  is  incumbent  on  one  applying  to  be  made  a  party  to  an  action  of 
ejectment  to  plead  facts  showing  that  he  has  a  direct  and  immediate  in- 
terest in  the  property,  which  will  be  affected  by  the  judgment. 

—Howe  V.  Meriwether,  172  Fed.  8C8 97  C.  C.  A.  288 

ELECTRICITY. 

Appropriation  of  water  for  electric  power,  see  Waters  and  Water  Goursee,  1 1. 

EMPLOYER'S  LIABILITY  ACTS. 

See  Master  and  Servant,  1 1. 

EMPLOYfS. 

See  Master  and  Servant. 

ENTRY,  WRIT  OF. 


See  Ejectment. 


See  Estoppel,  1 1. 


EQUITABLE  ESTOPPEL 


EQUITY. 


Equitable  estoppel,  see  Estoppel.  §  1. 

Equity  Jurisdiction  of  United  States  courts,  see  Courts,  i  2. 

Farticulnr  subjects  of  equUahle  jurisdiction  and  equitable  remedie9. 

See  Injunction ;  Specific  Performance. 

Enforcement  of  maritime  lien,  see  Maritime  Liens,  |  2. 

Suits  for  infringement  of  patents,  see  Patents,  §  5. 

I   1.    Jurisdiction,  principles,  and  nuudms. 

A  court  of  equity  having  jurisdiction  of  the  parties  may  enjoin  a  con- 
tinuing injury  to  real  property  within  its  jurisdiction  by  flooding  caused 
by  the  improper  construction  of  worlcs  maintained  by  defendant  for  di- 
verting the  water  of  a  river  into  a  canal,  although  such  works  are  across 
the  boundary  within  the  republic  of  Mexica 

^The  Salton  Sea  Oases,  172  Fed.  792;   Galifomla  Development  Co. 
V.  New  Liverpool  Salt  Co.,  Id. 97  a  O.  A.  214 
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Complainants  cannot  join  in  invoking  the  jurisdiction  of  a  court  of 
equity,  on  the  ground  that  It  will  prevent  a  multiplicity  of  suits,  because 
defendant  has  brought  similar  actions  at  law  against  each  of  complainants 
on  a  separate  cause  of  action,  and  where  complainants  separately  have  no 
cause  of  action  against  defendant,  either  legal  or  equitable. 

— Mechanics'  Ins.  Co.  of  Philadelphia  v.  C.  A.  Hoover  Distilling  Co., 
173   Fed.   888 97  C.  0.  A.  400 

I   2.    Pleading. 

New  parties  cannot  be  brought  into  a  suit  in  equity  by  a  cross-bill ;  but, 
if  the  interest  of  defendant  requires  their  presence,  he  should  take  the 
objection  of  nonjoinder  and  compel  complainant  to  amend. 

— Patton  V.  Marshall,  173  Fed.  350 97  C.  C.  A.  610 

In  a  suit  in  equity  by  the  purchaser  of  coal  rights  in  lands  for  a  specific 
enforcement  of  the  contract,  the  terms  of  which  were  in  dispute  between 
the  parties,  the  defendant  cannot  by  cross-bill  bring  in  as  parties  defend- 
ant the  agents  who  made  the  contract,  on  his  behalf  and  with  his  approval, 
to-  have  their  right  to  commissions  detenuined,  a  controversy  which  has 
no  relevancy  to  the  principal  suit,  and  in  which  complainant  has  no  in- 
terest 

—Patton  V.  Marshall,  173  BM.  350 97  C.  0.  A-  610 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTABLISHMENT. 

Of  courts,  see  Courts,  §  1. 

Of  telegraphs  or  telephones,  see  Telegraphs  and  Telephones. 

ESTATES. 

See  Dower. 

ESTOPPEL 

To  take  appeal,  see  Appeal  and  Error,  i  !• 

f   1.    Equitable  estoppel. 

Where  a  pledgee  of  certain  bank  stock  did  not  act  on  the  owner's  re- 
pudiation of  the  pledge,  the  owner  was  not  estopped  to  change  Its  posi- 
tion, and  by  subsequently  tendering  the  amount  of  the  debt  acquire  a 
right  to  the  stock. 

— Metropolitan  Trust  Oo.  of  New  York  v.  McKinnon,  172  Fed.  846. . .. 

97  C.  C.  A.  194 

The  doctrine  of  estoppel  in  pais,  while  of  equitable  origin,  is  by  the 
modern  practice  generally  applied  in  actions  at  law,  and  facts  constitu- 
ting such  an  estoppel  against  a  defendant  may  properly  be  pleaded  in  a 
complaint. 

— Kellogg-Mackay-Cameron  Co.  v.  Havre  Hotel  Co.,  173  Fed.  249 

97  C.  C.  A.  415 

Defendant  entered  into  a  contract  to  sell  to  plaintiffs  the  hops  raised 
by  him  on  his  farm  for  the  ensuing  two  years.  Held,  in  an  action  to  re- 
cover damages  for  breach  of  such  contract,  that  defendant  was  entitled 
to  show  as  an  estoppel  that  it  was  agreed  when  and  after  the  contract 
was  made  that  it  should  terminate  and  not  be  enforced  hi  case  he  sold 
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bis  farm,  and  that  when  he  contemplated  such  sale  he  was  assured  by 
plaintiff  of  the  same  thing,  and  made  the  sale  in  reliance  on  such  as- 
surance 

— Llllenthal  v.  Cartwright,  173  Fed.  580 97  O.  C  A.  530 

EVIDENCE. 

See  Depositions;   Witnesses. 

Questions  of  fact  for  jury,  see  Trial,  f  1. 

As  to  particular  facts  or  issues. 
See  Pajrment,  |  2. 
Fault  of  Tessel  in  collision^  see  Collision,  i§  1,  2. 

In  particular  civil  actions  or  proceedings. 

See  Bankruptcy,  S  2;    Libel  and  Slander,  §  3. 

Admiralty,  see  Adniimlty,  {  1. 

Fur  discharKe  of  bankrupt,  see  Bankniptcy,  §  4. 

For  infringement  of  patent,  see  Patents,  §  5. 

For  injuries  caused  by  negligence  of  servant,  see  Master  and  Servant,  |  2. 

For  injuries  caused  by  operation  of  railroad,  see  Railroads,  {  1. 

For  injuries  to  servant,  see  Master  and  Servant,  §  1. 

For  loss  of  or  Injuries  to  cargo,  see  Shipping,  §  3. 

To  recover  freight  on  cargo,  see  Shipping,  §  3. 

Review  and  procedure  thereon  in  appellate  courts, 

Iliinnlesa  error  in  rulings  on,  see  Appeal  and  Error,  §  4. 
Ke>le\v  of  rulings  on,  as  depeadent  on  record  On  appeal  or  error,  see  Appeal 
and  Error,  {  3. 

I    1.    Admivsions. 

A  report  made  by  a  railway  company  to  taxing  officers  in  pursuance  of 
the  requirement  of  a  state  statute,  for  the  purpose  of  aiding  the  officers 
in  properly  assessing  its  property,  is  competent  evidence  against  it  of  the 
facts  stated  therein,  in  a  suit  by  it  to  enjoin  the  collection  of  taxes  levied 
upon  an  assessment  based  upon  the  report. 

But  a  report  of  the  company  to  the  Interstate  Commerce  Commission, 
covering  a  period  of  time  other  than  that  on  which  the  statute  required 
the  assessment  to  be  based,  and  not  made  for  taxation,  is  not  competent 
evidence  against  It  in  such  a  suit 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  45G 

97  O.  C.  A.  1 

The  admissions  of  agents  and  attorneys  authorized  to  act  in  a  suit  or 
loiral  i)roi*eeding  estop  tlieir  principals  therein;  but  they  are  not  cora- 
p«*tent  evidence  against  the  latter  in  another  suit  or  legal  proc»eeding  in 
which  different  issues  are  involved. 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 

97  C.  C.  A.  1 

I   2.    Parol  or  extrinsic  evidenoe  affeotins  writings. 

In  an  action  on  a  written  contract,  by  which  defendant,  who  owned  a 
hop  farm,  agreed  to  sell  to  plaintiff  the  crop  on  such  farm  for  the  ensu- 
ing two  years,  the  defense  was  that  it  was  orally  agreed,  both  before  and 
after  the  contract  was  signed,  that  it  should  be  void  or  should  terminate 
in  case  he  should  sell  his  land,  and  that  he  did  sell  It  Held,  that  it  was 
not  error  to  admit  evidence  of  a  similar  understanding  at  the  time  of  the 
making  of  a  contract  two  years  before  l>etween  the  same  parties,  and  that 
on  the  sale  by  defendant  of  a  part  of  his  land  the  contract  was  modified 
accordingly,  where  the  jury  were  instructed  that  such  evidence  was  not 
to  be  considered  on  the  question  whether  the  contract  in  suit  was  modified, 
but  only  to  aid  in  determining  the  condition  of  the  minds  of  the  parties 
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when  it  was  made,  and  the  probability  that  the  modification  claimed 
would  be  assented  to  by  plaintiff. 

— Lillenthal  v.  Cartwright,  173  Fed.  580 97  a  C.  A.  530 

f  3*    Opinion,  evidenoe. 

The  exclusion  of  a  question  asked  an  expert  witness  because  too  gen- 
eral is  largely  within  the  discretion  of  the  court. 

— C&rter,  Rice  &  Co.  v.  Aubin,  172  Fed.  916 97  C.  C.  A.  274 

The  exclusion  of  a  question  asked  an  expert  witness  on  the  ground  that 
.  he  was  not  shown  to  be  qualified  is  largely  within  the  discretion  of  the 
court. 

—Carter,  Rice  &  Co.  v.  Aubin,  172  Fed.  916 97  C.  C.  A.  274 

In  an  action  by  an  employ^  against  a  mining  company  to  recover  for 
a  personal  injury  caused  by  the  falling  of  a  rock  from  the  roof  of  an 
entry,  where  there  were  issues  as  to  whether  the  roof  was  unsafe,  and, 
if  so.  whether  defendant  should  have  known  it  in  the  exercise  of  rea- 
sonable care,  it  was  not  error  to  admit  in  evidence  the  opinions  of  prac- 
tical miners  familiar  with  the  place,  to  aid  the  jury  on  such  issues, 
which  were  presumably  unfamiliar  to  the  ordinary  juror. 

—Central  Coal  &  Coke  Co.  v.  Williams,  173  Fed.  337 

97  C.  C.  A.  597 

EXAMINATION. 

Of  expert  witnesses,  see  Elvidence,  §  3. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  Appeal  and  Error,  §  2. 

EXEMPTIONS. 

Of  vessel  from  liability,  see  Shipping,  |  3. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  f  3. 

FALSE  IMPRISONMENT. 

I   1.    CiTil  Uability. 

In  an  action  solely  for  false  imprisonment,  the  termination  of  the  crimi- 
nal proceedings  is  Immaterial,  and  it  is  not  a  defense  that  the  plaintifT 
pleaded  guilty  to  the  charge  made  against  him. 

— Knickerbocker  Steamboat  Co.  v.  Cusack,  172  Fed.  358 

97  0.  C.  A.  56 

Under  the  general  rule  of  damages  in  cases  of  false  imprisonment  that 
the  person  causing  a  wrongful  imprisonment  is  liable  for  all  the  natural 
and  probable  consequences  thereof,  where  the  mate  of  defendant's  vessel 
pointed  out  the  plaintiff,  who  was  a  passenger,  to  an  officer,  and  demanded 
his  arrest,  and  after  the  officer  had  illegally  arrested  him  without  a  war- 
rant and  taken  him  before  a  magistrate  the  mate  filed  a  complaint  against 
him  falsely  charging  him  with  a  criminal  offense,  plaintiff's  imprisonment 
on  such  charge  may  properly  be  regarded  as  a  continuation  of  the  original 
wrong,  for  which  defendant  was  liable  in  damages. 

— Knickerbocker  Steamboat  Co.  v.  Cusack,  172  Fed.  358 

97  0.  C.  A.  50 
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FEDERAL  COURTS. 


See  Courta,  {  2. 


FEDERAL  QUESTIONS. 

'Ground  for  Jurisdiction,  see  Courts,  I  2. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  |  1. 

FILING. 

Indictment  <^  presentment,  see  Indictment  and  Information,  i  2. 

FINES. 

A  Judgment  entered  against  a  defendant  convicted  under  Ber.  St  | 
1782  (U.  S.  Comp.  St.  1901,  p.  1212),  which  provides  that  any  person  vio- 
lating the  same  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be 
imprisoned  and  fined,  is  wholly  penal,  and  the  death  of  the  defendant  after 
Judgment  and  while  the  case  is  pending  in  an  appellate  court  on  writ  of 
error  operates  to  abate  the  entire  cause  of  action,  and  the  fine  is  not  col- 
lectible from  the  defendant's  estate. 

—United  States  v.  Dunne,  173  Fed.  254 97  a  C.  A.  420 

FIRE  INSURANCL 

"See  Insurance. 

FLOWAGL 

See  Waters  and  Water  Ck)ur8e8,  |  3. 

FOREIGN  CORPORATIONS. 

»      See  Corporations,  |  4. 

FORGERY. 


See  Counterfeiting. 


Soe  Ejectment 


FORMS  OF  ACTION. 


FRAUD. 


Inducing,  see  Sales,  f  1. 

Use  of  mails  to  defraud,  see  Post  Office,  f  1. 

I   1\    Deception  oonstitvtins  fravd,  and  liability  therefor. 

Defendant,  while  acting  for  a  trust  company  to  which  a  corporation 
was  largely  indebted,  induced  plaintifTs  attorney  to  refrain  from  pressing 
plaintiff's  claim  against  the  corporation  then  due  by  attachment  or  oth- 
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er  process  by  falsely  representing  to  such  attorney  that  the  corporation 
was  In  good  financial  condition,  that  the  trust  company  would  extend  the 
corporation's  credit  by  loaning  an  additional  $25,000,  and  that,  if  plain- 
tiff and  the  trust  company  and  another  constituting  the  corporation's  lar- 
gest creditors  would  permit  the  corporation  to  continue,  the  corporation 
would  make  pro  rata  payments,  and  would  be  able  to  relieve  itself  from 
its  difficulties.  The  trust  company  at  this  time,  however,  was  secretly 
gaining  absolute  control  of  the  corporation's  assets,  and  recovered  for  it- 
self a  large  portion  of  its  indebtedness  before  plaintiff  discovered  defend- 
ant's duplicity,  when  the  corporation  was  found  to  be  bankrupt  and  pro- 
ceedings in  bankruptcy  were  instituted  against  it  Held,  that  such  facts 
were  Insufficient  to  sustain  an  action  for  deceit  against  defendant  Brad- 
ley V.  Fuller,  118  Mass.  239,  applied. 

— Graham  v.  Peale,  Peacock  &  Kerr  of  New  York,  173  Fed.  9 

97  O.  C.  A.  311 

FRAUDS,  STATUTE  OF. 

i   !•    Operation  and  effeot  of  statvte. 

An  oral  contract,  extending  an  option  to  purchase  certain  mining  claims, 
and  to  waive  a  forfeiture  in  consideration  of  defendant's  doing  the  assess- 
ment work  on  the  claims  required  by  law  for  the  year  1907,  was  not  with- 
in the  statute  of  frauds,  under  the  rule  that,  if  an  agreement  required  to 
be  in  writing  under  the  statute  is  modified  by  a  subsequent  oral  agree- 
ment, which  does  not  in  itself  constitute  a  contract  within  the  statute  of 
frauds,  the  modification  is  valid,  especially  where  it  merely  amounts  to 
an  extension  of  the  time  of  performance  of  the  written  contract 

— Stamey  v.  Hemple,  173  Fed.  61 97  O.  G.  A.  379 

FRAUDULENT  CONVEYANCES. 

By  bankrupt  see  Bankruptcy,  f  8. 

GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  Specific  Performance^  i  1. 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

See  .Indemnity. 

I   1.    Reniodies  of  ereditors. 

Defendants,  who  were  building  a  hotel,  let  a  contract  for  a  heating  plant 
for  the  building  to  one  Brader,  who  placed  an  order  for  the  materials 
needed  with  plaintiff.  Shortly  afterward  defendants  wrote  plaintiff,  re- 
citing such  facts  and  the  terms  of  payment  named  in  the  order,  followed 
by  the  following  statement:  "We  are  prepared  to  meet  these  terms  with 
Mr.  Brader,  so  that  you  will  be  perfectly  safe  in  shipping  him  this  ma- 
terial." To  this  plaintiff  replied  as  follows:  **Your  communication  of  the 
7th  instant,  guaranteeing  the  account  of  P.  H.  Brader  for  the  material 
which  we  are  to  ship  him  for  the  new  Hotel  Havre,  and  stating  terms  of 
payment  on  same,  received.  The  same  is  satisfactory  to  us.*'  To  this 
letter  defendants  made  no  reply.  Held  that,  in  an  action  against  defend- 
ants as  guarantors  of  the  account,  the  complaint  properly  alleged  that  de- 
fendants intended  their  letter  as  an  offer  to  guarantee  the  account,  and 

97  COJl.- 
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conflrmed  the  lame  by  their  failure  to  reply  to  plaintiifB' letter  accepting 
the  lame  as  a  gnaran^,  and  that  with  such  allegatiomi  the  complaint  stat- 
ed a  canse  of  action. 

— Kellogg-Mackay-Cameron  Co.  v.  Havre  Hotel  Co.,  173  Fed.  249 — 

97  C.  a  A.  415 

HARMLESS  ERROR. 

In  dyU  actions,  see  Appeal  and  Error,  i  4^ 

HEARSAY. 

In  criminal  prosecutions,  see  Criminal  Law,  1 1. 

HIGHWAYS. 

Accidents  at  railroad  crossings,  see  Railroads,  |  1. 

HUSBAND  AND  WIFE. 

See  Dower. 

IMPAIRING  OBLIGATION  OF  CONTRACT. 

See  Constitntiona]  Law,  i  1. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  i  2. 

IMPORTS. 

Duties,  see  Customs  Duties. 

IMPRISONMENT. 

See  Arrest;   False  Imprisonment 

IMPUTED  NEGLIGENCE 

See  Negligence,  I  1. 

INCORPORATION. 

See  Corporations,  i  1* 

INDEMNITY. 

See  Guaranty. 

Contracts  of  Indemnity,  such  as  those  given  by  a  contractor  for  work 
done  In  public  streets,  are  usually  intended  to  provide  against  loss  or 
liability  of  one  party  through  the  operations  of  the  other,  or  caused  by 
physical  conditions  which  are  under  the  control  of  the  other,  and  over 
which  the  indemnified  has  no  control,  and  are  not  ordinarily  to  be  cod- 


INDEX.  707 

Btnied  as  covering  liability  for  injuries  or  accident^  the  proximate  cause 
of  which  is  the  negligence  of  the  party  indemnified. 

— North  American  Ry.  Const.  Co.  v.  Cincinnati  Traction  Co.,  172  Fed. 
214   97  C.  C.  A.  32 

A  contract  for  the  rehabilitation  of  the  tracks  of  a  street  railroad  com- 
pany, the  work  to  be  done  without  interfering  with  the  operation  of  its 
cars,  provided  that  the  contractor  should  indemnify  the  company  against 
all  suits  brought  against  it  on  account  of  claims  for  damages  done  or 
caused  in  the  course  of  construction  of  the  work,  "or  in  consequence  there- 
of," including  Injury  to  persons,  land,  or  buildings.  At  a  place  where 
the  company  switched  its  east-bound  cars  onto  the  west-bound  track  to 
pass  around  a  long  excavation,  14  inches  in  depth,  made  by  the  con- 
tractor for  replacing  the  east-bound  track,  a  car  was  stopped  in  the  night 
between  street  crossings,  and  a  passenger  flighting  on  the  right-hand 
side  fell  into  the  excavation  and  received  injuries  for  which  she  recov- 
ered a  judgment  against  the  company.  Held,  that  the  Injury  was  not 
one  received  **ln  consequence"  of  the  contractor's  work,  but  was  proximate- 
ly due  to  the  negligence  of  the  company's  employ^  operating  the  car.  who 
with  knowledge  of  the  excavation  permitted  the  passenger  to  alight  on 
that  side  of  the  car  at  an  unusual  place,  and  that  the  company  could  not 
recover  over  on  its  indemnity  contract 

— North  American  Ry.  Const  Co.  v.  Cincinnati  Traction  Co.,  172  Fed. 
214  97  C.  C.  A.  32 

INDIANS. 

Originally  the  test  of  the  right  of  individual  Indians  to  share  in  tribal 
lands  and  other  tribal  property  was  existing  membership  in  the  tribe ;  but 
this  rule  has  been  so  broadened  by  Act  March  3,  1875,  c.  131,  §  15,  18  Stat 
420  (U.  S.  Comp.  St  1901,  p.  1419).  and  Act  Feb.  8,  1887,  c.  119,  $  6,  24 
Stat  390,  and  other  acts,  as  to  place  individual  Indians  who  have  abandon- 
ed tribal  relations,  once  existing,  and  have  adopted  the  customs,  habits, 
and  manners  of  civilized  life,  upon  the  same  footing  In  respect  of  this 
right  as  though  they  had  maintained  their  tribal  relations. 

— Oakes  v.  United  States,  172  Fed.  305 97  C.  C.  A.  139 

Act  Jan.  14,  1889,  c.  24,  25  Stat.  642,  relating  to  the  cession  of  part  of 
the  Chippewa  reservations  In  Minnesota  and  to  the  allotment  In  severalty 
of  the  remainder,  does  not  expressly  or  by  necessary  Implication  displace 
the  saving  provisions  of  the  acts  of  1875  and  1887,  above  named,  whereby 
individual  Indians  who  have  abandoned  tribal  relations,  once  existing, 
and  have  adopted  the  customs,  habits,  and  manners  of  civilized  life,  are 
accorded  the  same  right  to  share  In  tribal  property  as  though  they  had 
maintained  their  tribal  relations ;  nor  does  It  render  those  provisions  less 
applicable  to  the  Chippewas  In  Minnesota  than  to  other  Indians. 

—Oakes  v.  United  States,  172  Fed.  305 97  C.  C.  A.  139 

Act  June  7,  1897,  c.  3,  30  Stat  62,  relating  to  the  rights  of  children  of 
a  white  man  and  an  Indian  woman  in  tribal  property,  does  not  embrace  the 
children  of  a  mother  who  was  living  at  the  time  of  Its  passage  and  was 
not  then  recognized  by  the  tribe  as  one  of  its  members. 

—Oakes  v.  United  States,  172  Fed.  305 97  C.  C.  A.  139 

INDICTMENT  AND  INFORMATION. 

For  counterfeiting,  see  Counterfeiting. 

{   1*    Heeessitjr  of  indlotment  or  presentment. 

The  fifth  constitutional  amendment  In  providing  that  "no  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  Infamous  crime  unless  on 
a  presentment  or  Indictment  of  a  grand  Jury"  Intends  not  merely  an  Indict- 
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ment  In  form,  but  a  valid  indictment  found  and  presented  according  to 
the  settled  usage  and  established  mode  of  procedure. 

— Renigar  v.  United  States,  172  Fed.  646 97  C.  a  A.  172 

I  2.    Flmdliis  And  fllias  of  iBdietmemt  or  presemtmemt. 

To  constitute  a  Talid  indictment  for  an  infamous  crime  In  a  federal 
court,  it  must  have  been  publicly  presented  in  open  court,  all  the  grand 
Jurors  being  present  and  answering  to  their  names,  the  indictment  then 
being  delivered  by  the  foreman  to  the  clerk  of  the  court,  and  the  fact 
entered  of  record. 

—Renigar  v.  United  States,  172  Fed.  646 97  C.  C.  A.  172 

A  paper  purporting  to  be  an  Indictment,  indorsed  as  a  true  bill  by  the 

foreman  of  a  federal  grand  jury,  and  delivered'  by  him  alone  to  the  cleric 

of  the  court  in  the  couitroom  when  court  was  not  in  session,  is  not  an 

indictment,  and  confers  no  Jurisdiction  on  the  court  to  try  the  accused. 

—Renigar  v.  United  States,  172  Fed.  646 97  C.  C.  A.  172 

i  3.    Requisites  and  sviRoiency  of  aeeusation. 

The  true  test  of  the  sufficiency  of  an  indictment  is  not  whether  it  might 
possibly  have  been  more  certain,  but  whether  it  sufficiently  apprises  de- 
fendant of  what  he  must  be  prepared  to  meet,  and  is  sufficiently  explicit 
to  avail  him  on  a  subsequent  plea  of  former  conviction  or  acquittal. 

—Hanger  v.  United  States,  173  Fed.  M 97  C.  C.  A.  372 

I  4.    IXTalTer  of  defects  and  objeetioms,  and  alder  liy  Terdiet. 

Rev.  St  I  1025  (U.  S.  Comp.  St  1901,  p.  720),  providing  that  ••no  indict- 
ment found  and  presented  by  a  grand  Jury  ♦  ♦  ♦  shall  be  deemed 
Insufficient  ♦  ♦  ♦  by  reason  of  any  defect  or  imperfection  in  matter 
of  form  only,"  has  no  application  to  an  indictment  not  duly  found  and 
presented;  the  defect  in  such  case  not  being  one  of  form,  but  of  sub- 
stance. 

—Renigar  r.  United  SUtes,  172  Fed.  616 97  C.  C.  A.  172 

INFORMATION. 

Oriminal  accusation,  see  Indictment  and  Information. 

INFRINGEMENT. 

Jurisdiction  of  United  States  courts  to  restrain  infringement  of  trade-marfc» 

see  Courts,  f  2. 
Of  patent,  see  Patents,  f  5. 
Of  trade-mariL,  see  Trade-Marks  and  Trade-Names,  i  2. 

INJUNCTION. 

By  United  States  courts  against  proceedings  by  state  court,  see  Courts,  i  3. 
Jurisdiction  of  equity  to  restrain  injury  from  flooding  caused  by  waterworks 

in  Mexico,  see  Equity,  §  1. 
Jurisdiction  of  United  States  courts  to  restrain  infringement  of  trade-mark, 

see  Courts,  |  2. 
Jurisdiction  of  United  States  courts  to  restrain  issuance  of  municipal  b<»ds 

as  dependent  on  amount  in  controversy,  see  Courts,  |  2. 

Relief  against  particular  acts  or  proceedings. 

Collection  of  tax,  see  Taxation,  %  3. 

lufriDgemeut  of  trade-mark,  see  Trade-Marks  and  Trade-Names,  |  Z 

Injuries  by  flowage,  see  Waters  and  Water  Courses,  |  4. 
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Issuance  of  bonds  by  city,  see  Municipal  Corporations,  f  1. 

Maintenance  of  waterworks  causing  injuries  to  realty,  see  Waters  and  Water 

Courses,  §  3. 
Sale  of  property  of  bankrupt,  see  Bankruptcy,  I  2. 

S   1.    Svbjeets  of  proteetiom  and  relief. 

TEe  fact  that  the  several  policies  of  insurance  on  property  destroyed  by 
fire  each  contained  a  clause  providing  that  the  insurer  should  not  be  liable 
thereunder  for  a  greater  proportion  of  any  loss  than  the  amount  of  such 
policy  bore  to  the  total  amount  of  valid  insurance  on  the  property  does  not 
give  a  court  of  equity  Jurisdiction  of  a  Joint  bill  by  the  insurers  to  enjoin 
the  insured  from  maintaining  actions  at  law  on  the  policies,  and  to  draw 
to  itself  the  adjudication  of  the  rights  of  the  parties  on  the  ground  that 
the  policies  are  interdependent  contracts  and  that  an  accounting  is  neces- 
sary; neither  one  of  complainants  having  in  fact  any  interest  in  the 
amount  of  recovery  from  any  other. 

— Mechanics'  Ins.  Co.  of  Philadelphia  v.  C.  A.  Hoover  Distilling  Co., 
173  Fed.   888 97  C.  C.  A.  400 

f  2.    Permanemt  Inimtctioii  and  oilier  relief. 

Where  a  court  of  equity  has  acquired  Jurisdiction  of  a  suit  to  enjoin  a 
continuing  trespass  upon  land,  it  may  also,  to  prevent  a  multiplicity  of 
suits,  award  damages  for  the  injury  already  done,  although  the  same 
would  also  be  recoverable  by  an  action  at  law. 

—The  Salton  Sea  Oases,  172  Fed.  792;   California  Development  Co. 
V.  New  Liverpool  Salt  Co.,  Id 97  O.  C.  A.  214 

i  3.    Violation  and  punishment. 

Defendant  by  the  negligent  construction  of  the  works  by  which  It  divert- 
ed water  from  the  Colorado  river  Into  Its  irrigation  canal  caused  an  over- 
flow through  a  breach  in  the  bank,  creating  a  lake  in  the  Salton  Basin, 
which  covered  and  practically  destroyed  the  value  of  complainant's  prop- 
erty situated  in  the  basin.  In  a  suit  by  complainant  it  was  awarded  dam* 
ages  for  the  injury,  and  also  an  injunction  restraining  defendant  from  di- 
verting water  from  the  river  in  excess  of  the  substantial  needs  of  the 
people  dependent  on  its  canal,  from  permitting  any  waste  water  to  flow 
on  or  over  complainant's  land,  or  into  the  lake  in  such  amount  as  would 
"substantially  increase  the  amount  of  water  therein,"  or  prevent  the  de- 
crease thereof  by  natural  causes.  Defendant's  canal  was  the  only  source 
of  water  supply  for  an  arid  valley  some  30  miles  long  and  containing  20,- 
000  people,  who  were  wholly  dependent  thereon  for  water  for  domestic 
purposes  and  the  raising  of  crops.  It  appeared  that  in  order  to  supply 
their  needs,  and  especially  to  meet  emergencies,  as  in  case  of  hot  winds 
to  which  the  valley  was  subject,  it  was  necessary  to  run  through  the  canal, 
which  was  61  miles  long,  a  quantity  of  water  somewhat  in  excess  of  the 
average  consumption,  and  that  the  excess,  when  unused,  was  discharged 
through  waste  gates  and  flowed  into  the  lake  at  a  point  some  40  miles 
from  complainant's  land,  but  not  in  such  quantity  as  to  materially  af- 
fect its  volume.  Held  that,  giving  the  decree  a  proper  and  reasonable 
construction,  such  waste  of  water  into  the  lake  did  not  work  substantial 
injury  to  complainant,  and  was  not  a  violation  of  the  injunction. 

— The  Salton  Sea  Cases,  172  Fed.  820;    New  Liverpool  Salt  Co.,  v. 
California  Development  Co.,  Id. 97  O.  C.  A.  242 

IN  PAIS. 

Estoppel,  Bee  Estoppel,  i  1. 

INSOLVENCY. 

See  Bankruptcy. 
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INSTRUCTIONS. 

In  clTll  acttOQi,  see  Trial,  i  2. 

In  criminal  proeecntlonB,  see  Criminal  Law,  |  2. 

INSURANCE. 

i   1.    Aetioas  on  polieles. 

An  open  policy  of  marine  Insurance  issued  to  a  carrier  on  its  cargoes. 
Insuring  them  "for  account  of  whom  It  may  concern,"  contained  a  pro- 
vision that  no  actions  should  be  maintained  thereon  "unless  commenced 
within  the  time  of  12  months  next  after  the  disaster  causing  such  loss 
or  damage  shall  occur/*  Held,  that  such  policy  was  not  one  of  liability 
insurance,  but  that  the  sinking  of  a  vessel*  causing  damage  to  its  cargo, 
was  the  "disaster"  causing  the  loss,  and  that  the  insured  had  Imme- 
diately a  right  of  action  for  the  benefit  of  any  party  In  Interest,  in- 
dependently of  any  antecedent  recovery  against  It  by  the  cargo  owner, 
and  that  an  action  was  barred  in  12  months  thereafter. 

— Lehigh  Valley  R.  Co.  v.  Providence  Washington  Ins.  Co.,  172  Fed. 
364   97  C.  C.  A.  62 

An  averment  by  Insurers  that  an  insured  made  excessive  and  fraudu- 
lent claims  of  loss  under  policies  may  be  tried  and  determined  In  actions 
at  law  on  the  policies,  and  is  no  ground  of  equitable  Jurisdiction. 

— Mechanics'  Ins.  Co.  of  Philadelphia  v.  C  A.  Hoover  Distilling  Co« 
173  Fed.   888 97  a  C.  A.  400 


INTERNATIONAL  LAW. 


See  Aliens ;  Treaties. 


INTERPRETATION. 


Of  contracts,  instruments,  or  judicial  acts  and  proceedingt. 

See  Indemnity;   Patents,  §  4;   Statutes,  |  1;   Stipulations. 
Contracts  in  general,  see  Contracts,  f  2. 
Contract  of  sale,  see  Sales,  |  1. 

INTERROGATORIES. 

To  witnesses,  see  Depositlona 

INTERSTATE  COMMERCE 

Regulation,  see  Carriers,  |  1;  Commerce. 

INTERVENTION. 

In  ejectment,  see  Ejectment,  f  1. 

INVENTION. 

See  Patents. 
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IRRIGATION. 

See  Waters  and  Water  €k>ur8es,  |  4. 

JUDGES. 

See  Courts* 

JUDGMENT. 

Decisions  of  courts  In  general,  see  Courts,  |  1. 
Review,  see  Appeal  and  Error. 

JURISDICTION. 

Amount  in  controversy,  see  Courts,  |  2. 

Jurisdiction  of  particular  actions  or  proceedingB. 

See  Ejectment,  f  1. 

For  causing  death,  see  Death,  §  1. 

To  enforce  maritime  lien,  see  Maritime  Liens.  |  2. 

To  restrain  diversion  of  water,  see  Waters  and  Water  Courses,  I  3. 

Special  jurisdictions  and  jurisdictions  of  particular  classes  of  courts^ 

See  Banliruptcy,  |  2;    Equity,  §  1. 
Particular  courts,  see  Courts. 

JURY. 

Instructions  in  civil  actions,  see  Trial,  §  2. 

Instructions  in  criminal  prosecutions,  see  Criminal  Law,  ^  2. 

Questions  for  jury  in  civil  actions,  see  Trial,  §  1. 

Questions  for  jury  in  criminal  prosecutions,  see  Criminal  Law,  ^  2. 

Talking  case  or  question  from  jury  at  trial,  see  Trial,  |  L 

LANDLORD  AND  TENANT. 

Construction  of  contracts  between  lessor  and  lessee  of  street  railroad,  see  Con- 
tracts, I  2. 
Mining  leases,  see  Mines  and  Minei^ls,  f  2. 

LETTERS  PATENT. 

For  inventions,  see  Patents. 

LEX  LOCI. 

As  to  construction  of  railroad,  see  Contracts,  |  1, 

As  to  dower  right,  see  Dower,  I  1. 

As  to  liability  of  carrier,  see  Carriers,  S  2. 

LIBEL  AND  SLANDER. 

i  1*    'Wardm  and  aets  AotionaUe,  and  liability  tberefor. 

In  an  action  for  libel,  malice  may  be  inferred  from  the  fact  that  the 
defamatory  communication  was  false,  and  known  to  be  so  by  him  who 
uttered  it 

— Natiimal  Cash  Register  Co.  r.  Sailing,  173  Fed.  22.  .97  0.  a  A.  334 
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I  2.    PiiTilesed  comaiiudoatio&s,  and  niAlice  therein. 

The  rule  that  commuDications  by  one  having  an  Interest  to  one  having 
an  equal  interest  are  privileged,  if  made  in  good  faith  and  without  malice, 
does  not  protect  against  a  communication  which  is  unnecessarily  d^ama- 
tory. 

—National  Cash  Register  Co.  v.  SaUing,  173  Fed.  22.  .97  0.  C.  A.  334 

Where  plaintiff  had  resigned  his  position,  and  his  resignation  had  been 
accepted,  and  his  employment  terminated,  several  days  before  the  writing 
of  the  letter  which  purported  to  discharge  him,  a  conmiunication  to  de- 
fendant's agent,  reciting  that  plaintiff  had  been  discharged  from  his  em- 
ployment for  cause,  that  defendant  would  not  again  give  him  a  positicoi 
under  any  circumstances,  and  that  he  was  "a  dirty  dog  and  a  traitor,^ 
known  by  the  writer  to  be  false,  and  intended  to  prevent  plaintiff's  success 
in  his  endeavor  to  go  into  business  for  himself,  was  not  privileged. 

—National  Cash  Register  Co.  v.  SaUing,  173  Fed.  22.  .97  C.  C*  A.  334 

In  the  law  of  libel,  the  subject  may  be  privileged,  while  the  communi- 
cation may  not 

—National  Cash  Register  Co.  v.  Sailing,  173  Fed.  22.  .97  C.  C.  A.  334 

A  libelous  communication  is  not  qualifiedly  privileged,  unless  made  in 
good  faith,  with  the  honest  belief  that  it  is  true. 

—National  Cash  Register  Co.  r.  Sailing,  173  Fed.  22.  .97  C.  C.  A.  334 

I  8*    Aetloms. 

Where  there  is  uncertainty  whether  the  facts  which  give  an  alleged 
libelous  communication  a  privileged  character  have  been  established  by 
proof,  it  is  not  error  to  submit  such  question  to  the  Jury. 

—National  Cash  Register  Co.  v.  Sailing,  173  Fed.  22.  .97  C.  C.  A.  334 

Where  a  communication  was  false,  known  by  the  writer  to  be  so,  aad 
was  too  defamatory  to  be  privileged,  an  instruction  defining  ''prima  fade'* 
to  be  that  the  law  assumes  the  communication  was  false  and  unprivileged^ 
that  the  presumptions  were  disputable,  and  that  defendant  was  allowed, 
where  the  falsity  and  unprivileged  character  of  the  publication  was  specif- 
ically denied,  to  establish  both  by  proof,  was  not  error. 

—National  Cash  Register  Co.  v.  Sailing,  173  Fed.  22.  .97  C.  C.  A.  334 

The  burden  of  proof  of  privilege  is  on  the  defendant 
—National  Cash  Register  Co.  v.  Sailing,  173  Fed.  22.  .97  C.  C.  A.  334 

Where  defendant  wrote  a  letter  concerning  plaintiff,  falsely  stating  that 
he  had  l>een  discharged  for  cause,  that  he  was  **a  dirty  dog  and  a  trai- 
tor,*' and  one  whom  defendant  would  not  give  a  position  to  under  any 
circumstances,  and  the  writer  of  the  letter,  in  an  action  for  slander,  testi- 
fied that  it  was  part  of  his  business  to  look  out  for  people  going  into  busi- 
ness in  opposition  to  defendant,  and  that  he  had  heard  that  pkilntiff  was 
about  to  go  into  business  for  himself,  and  wrote  the  letter  '*to  nip  plaln- 
tiCTs  proposition  in  the  bud,*'  such  facts  were  sufficient  to  prove  malice. 
—National  Cash  Register  Co.  v.  SaUing,  173  Fed.  22.  .97  C.  a  A.  334 

Whether  a  libelous  communication  was  made  In  good  faith  is  for  the 
Jury. 

—National  Cash  Register  Co.  r.  Sailing,  173  Fed.  22.  .97  a  C.  A.  334 

LICENSES. 

i   1*    Tor  oeeupatioAS  and  priTilesMi* 

The  power  given  to  the  District  Court  in  Alaska  by  Act  March  2, 1903,  c 
978,  32  Stat  944,  to  apportion  the  license  moneys  collected  from  persons 
for  doing  business  within  an  incorporated  town,  and  thereby  required  to 
be  paid  over  by  the  clerk  of  the  court  to  the  treasurer  of  the  municipality, 
and  to  designate  by  order  the  proportion  that  should  be  used  for  school 
and  for  municipal  purposes,  respectively,  was  taken  away  by  Act  April 
28,  1904,  c.  1778,  33  Stat.  529,  which  for  the  first  time  authorized  the  com- 
mon councU  of  incorporated  towns  to  levy  a  general  tax  for  school  pur- 
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poses,  and  required  it  to  establish  and  maintain  schools  and  provide  th& 
necessary  funds  therefor,  and  which  also  provided  that  the  license  moneys 
should  be  paid  over  to  the  municipal  treasurer  without  qualification,  "to 
be  used  for  school  and  municipal  purposes,*'  and  repealed  all  inconsistent 
acts.  Since  such  act  the  apportionment  of  such  fund  rests  with  the  com- 
mon council  of  the  town. 

— Freeding  v.  Allen,  173  Fed.  263 97  0.  0.  A.  42^ 

LIENS. 

See  Maritime  Liens. 

Elffect  of  proceedings  in  bankruptcy,  see  Bankruptcy,  I  3. 

LIFE  ESTATES. 

See  Dower. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Action  for  causing  death,  see  Death,  $  1. 

Action  on  Insurance  policy,  see  Insurance,  1 1. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  Carriers,  $§  3,  4. 
Of  vessel,  see  Shipping,  f  3. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  $  3. 

LOCATION. 

Of  mining  claim,  see  Mines  and  Minerals,  $  1. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master  and  Servant,  i  L 

MALICE. 

fSement  of  libel,  see  Libel  and  Slander,  §|  1,  2. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

MANUFACTURES. 

Manufacturing  corporation  within  bankruptcy  act,  see  Bankruptcy,  i  2l 
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MARITIME  LIENS. 

f   !•    Nature,  sromads,  and  snbjeot-matter  in  general. 

Gen.  St.  N.  J.  1895,  p.  1960  (Act  March  20,  1857  [P.-L.  p.  382];  Act 
March  20,  1878  [P.  L.  p.  158] ;  Act  April  24,  1884  [P.  L.  p.  248]),  which 
makes  a  debt  contracted  for  the  building  of  a  vessel  a  lien  thereon,  whidi 
shall  continue  a  lien  until  paid,  is  constitutional  and  valid,  and  applies  to 
vessels  owned  outside  of  the  state,  but  the  unfinished  hulls  of  which 
were  brought  therein  for  completion  by  equipment  with  machinery. 

— ^American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed.  471 

97  C.  C.  A-  477 

f   2.    Enforcement. 

(1)  For  foreign  repairs  and  supplies  for  a  yessel  there  arises  a  lien, 
apart  from  statute,  enforceable  in  rem  in  a  court  of  admiralty,  and  not 
so  enforceable  in  the  state  courts.  (2)  For  domestic  repairs  and  supplies 
there  is  no  lien,  apart  from  statute,  except  a  possessory  lien.  (3)  For 
construction  there  is  no  lien  apart  from  statute. 

—American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed.  471 

97  C.  C.  A.  477 

Gen.  St  N.  J.  1895,  p.  1960  (Act  March  20,  1857  [P.  L.  p.  382] ;  Act  March 
20,  1878  [P.  li.  p.  158] :  Act  April  24,  1884  [P.  L.  p.  248]),  which  provides 
that  a  debt  contracted  for  the  building,  repairing,  fitting,  furnishing,  or 
equipping  of  a  vessel  "shall  be  a  lien  upon' such  ship  or  vessel  ♦  •  ♦ 
and  continue  to  be  a  lien  on  the  same  until  paid,"  as  construed  by  the 
courts  of  the  state,  creates  a  positive  lien,  enforceable  in  any  court  of 
equity  by  appropriate  proceedings;  the  procedure  prescribed  therein  not 
being  exclusive. 

—American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed,  471 

97  C.  C.  A.  477 

A  state  statute  may  give  a  maritime  Hen  for  domestic  repairs  and  sup- 
plies, enforceable  in  rem  in  a  court  of  admiralty,  and  not  so  enforceable 
in  the  state  courts,  but  a  state  statute  may  give  a  lien,  for  construction 
not  ordinarily  enforceable.  In  rem  or  otherwise,  in  a  court  of  admiralty, 
but  enforceable  in  the  state  courts  by  proceedings  which  are  undistin- 
guishable  from  proceedings  in  rem,  and  also  enforceable  under  certain 
conditions  in  federal  courts. 

— ^American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed.  471 

97  C.  C.  A.  477 

Gen.  St.  N.  J.  1895,  p.  1960  (Act  March  20,  1857  [P.  L.  p.  382] ;  Act 
March  20,  3878  [P.  L.  p.  158] ;  Act  April  24,  18i^  [P.  L.  p.  248J).  which 
makes  a  debt  contracted  for  the  building  of  a  vessel  a  lien  thereon, 
which  shall  continue  a  lien  until  paid,  gives  the  builder  a  right  of  property 
in  such  vessels,  which  follows  them  into  another  Jurisdiction,  and  is  there 
enforceable  according  to  the  rules  of  the  chancery  courts,  where  the  stat- 
ute is  not  in  conflict  with  the  public  policy  of  the  state  in  which  it  is  so 
sought  to  enforce  it. 

— ^American  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed.  471 

97  a  C.  A.  477 

MASTER  AND  SERVANT. 

Exclusion  of  Chinese  laborers,  see  Aliens,  |  1. 

Laws  applying  rule  of  comparative  negligence  in  actions  by  servant  against 

railroad  as  denying  equal  protection  of  law,  see  Constitutional  Law,  f  2. 
Limitations  affecting  right  to  sue  for  wrongful  death,  see  Death,  |  l. 
Opinion  evidence  in  action  for  injuries  to  servant,  see  £iVidence,  |  3. 
State  laws  relating  to  liability  for  injuries  to  servants  as  affecting  interstate 

railroads,  see  Commerce,  {  1. 
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f   1.    Master*s  UaMlity  for  injiiries  to  servant. 

Plaintiff  was  employed  In  the  car  manufacturing  and  repairing  works 
of  defendant,  and  was  sent  by  a  foreman  with  another  employ^  to  put 
pin  lifters  on  cars  then  standing  on  switch  tracks  In  the  yards,  and  while 
so  at  work  was  injured  when  the  string  of  cars  on  which  he  was  working 
was  moved  by  a  switch  engine  from  the  opposite  end.  It  appeared  that 
it  was  customary,  when  workmen  were  working  on  cars  on  any  of  such 
trac)j[S,  to  put  up  a  signal  flag  to  warn  the  engineer;  but  plaintiff  had 
not  worked  there  before,  and  was  not  given  a  flag,  nor  instructed  to  use 
one.  Held,  that  be  could  not  be  charged  with  having  assumed  the  risk 
as  matter  of  law ;  it  being  the  duty  of  defendant  to  see  that  proper  ac- 
tion was  taken  to  make  the  place  safe. 

— Womack  v.  Hicks  Locomotive  &  Car  Works,  172  Fed.  217 

97  C.  C.  A.  35 

A  railroad  company,  wTiich  selects  a  customary  method  of  operation  or 
construction  which  is  neither  palpably  unreasonable  nor  clearly  danger- 
ous, owes  its  servants  no  duty  to  adopt  a  different  method,  and  it  is  not 
guilty  of  negligence  for  a  failure  to  do  so. 

Its  officers  have  and  must  exercise  discretion  and  Judgment  In  the  se- 
lection of  such  methods,  and  their  decisions  of  doubtful  questions  re- 
garding such  matters  are  presumptively  right  and  may  not  be  held  to 
constitute  actionable  negligence,  In  the  absence  of  dear  proof  to  that  effect 
—Canadian  Northern  Ry.  Co.  v.  Walker,  172  Fed.  346.  .97  C.  C.  A.  44 

A  railroad  company  is  not  liable  to  Its  servants  for  the  negligence  of 
shippers  in  their  use  and  removal  of  instrumentalities  for  loading  aud 
unloading  cars  which  form  temporary  obstructions  to  the  safe  movement 
of  the  ca  rs 

—Canadian  Northern  Ry.  Co.  v.  Walker,  172  Fed.  346.  .97  C.  C.  A.  44 

A  railroad  company  Is  not  guilty  of  negligence  because  it  leaves  to 
shippers  who  use  them  the  duty  of  removing  from  its  cars  necessary  in- 
strumentalities for  loading  or  unloading  them  which  form  temporary  ob- 
structions near  them,  and  to  its  servants  who  move  the  cars  the  duty  to 
see  that  loading  or  unloading  is  not  in  progress  Just  before  they  start  the 
cars. 

—Canadian  Northern  Ry.  Co.  v.  Walker,  172  Fed.  346.  .97  C.  C.  A.  44 

A  railroad  company  provided  a  cattle  pen,  a  platform,  and  means  to 
form  a  temporary  chute  from  the  pen  to  the  door  of  the  car  to  enable 
shippers  to  load  stock  into  the  car.  A  gate  which  opened  from  the  pen 
upon  the  platform  formed,  when  open,  one  side  of  this  chute  and  ex- 
tended to  within  four  or  five  inches  of  the  car.  The  company  left  the 
duty  of  loading  and  unloading  their  stock  and  of  closing  this  gate  when 
they  had  completed  their  work  to  the  shippers,  and  the  duty  to  ascertain. 
Just  before  the  cars  were  started,  whether  or  not  any  loading  or  unload- 
ing was  in  progress  to  the  plaintiff.  He  could  not  have  discharged  that 
duty  without  learning  that  the  gate  was  open.  He  did  not  discharge  that 
duty.  He  knew  the  method  of  using  the  gate,  and  that  If  It  was  open  it 
would  strike  one  riding  on  the  ladder  on  the  side  of  one  of  the  cars  toward 
the  gate;  but  he  did  not  think  of  the  gate,  and  when  he  had  failed  to 
make  his  inspection,  and  the  cars  started,  he  rode  along  on  the  side  of  the 
ladder  of  one  of  them  until  the  open  gate  knocked  him  off. 

Held,  the  company  was  not  guilty  of  any  lack  of  ordinary  care  to  provide 
the  plaintiff  with  a  reasonably  safe  place  in  which  to  discharge  the  duties 
of  his  employment 

—Canadian  Northern  Ry.  Co.  v.  Walker,  172  Fed.  346.  .97  C.  C.  A.  44 

Plaintiff,  a  miner  employed  by  defendant,  was  coming  out  of  the  mine, 
riding  on  the  front  bumpers  of  a  cable  car  being  drawn  up  a  slope,  with 
his  arm  resting  on  the  top  edge  of  the  car,  when  he  was  struck  by  a 
stream  or  sheet  of  water  escaping  from  a  defective  Joint  In  a  pipe  used 
for  pumping  water  from  the  mine,  which  was  supported  along  the  roof 
of  the  tunnel,  was  thrown  around  to  one  side,  and  his  arm  was  crushed 
against  the  roof  timbers,  which  were  some  six  inches  above  the  top  of  the 
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car.  Held  that,  to  render  defendant  liable  for  the  Injnry,  It  was  not  nec- 
essary to  show  that  the  force  of  the  water  was  such  as  to  phjrslcally 
throw  plaintiff  around  and  brln^  his  arm  in  contact  with  the  timbers, 
but  that  it  was  sufficient  if  it  caused  him  to  instinctively  throw  up  his 
arm. 

— Tremont  Coal  &  Coke  Co.  v.  Johnson,  172  Fed.  785.  .97  C.  C.  A.  207 

In  such  case  the  primary  act  of  negligence  was  that  of  defendant  in 
maintaining  the  pipe  in  its  defective  condition,  which  was  a  breach  of 
its  legal  duty  to  furnish  plaintiff  with  a  reasonably  safe  passageway  to 
and  from  his  work,  and  was  the  proximate  cause  of  the  injury. 

—Tremont  Coal  &  Coke  Co.  v.  Johnson,  172  Fed.  785 97  C.  a  207 

Where  plaintiff,  a  miner  employed  by  defendant,  while  coming*  out  of 
the  mine,  was  struck  by  a  stream  of  water  escaping  from  a  defective 
joint  in  a  pipe  used  for  pumping  water  from  the  mine  and  was  injured 
thereby,  the  fact  that  there  had  been  a  small  leak  in  the  pipe  at  the  same 
place  for  some  time  was  not  sufficient  to  charge  plaintiff  as  a  matter  of 
law  with  assumption  of  the  risk,  where  it  had  not  before  been  8u<^  as 
to  cause  any  reasonable  apprehension  of  danger. 

—Tremont  Coal  &  Coke  Co.  v.  Johnson,  172  Fed.  785.  ,97  C.  CL  A.  207 

In  an  action  by  a  servant  against  the  master  to  recover  for  an  injury 
resulting  from  the  explosion  of  a  can  of  wood  alcohol,  which  he  had  set 
upon  a  bench  on  which  was  also  a  lighted  lamp,  contributory  negligence 
as  matter  of  law  in  setting  the  can  very  close  to  the  lamp  was  not  estab- 
lished by  the  opinion  of  an  expert  that  there  could  have  been  no  explosion 
if  the  can  had  been  placed  at  the  distance  testified  by  plaintiff,  where  such 
opinion  was  based  on  the  assumption  that  the  vapor  from  the  can  would 
distribute  itself  evenly  in  all  directions,  without  allowance  for  actual  con-  • 
ditions,  such  as  drafts  or  surrounding  objects  by  which  it  might  be  af- 
fected. 

—Carter,  Rice  &  Co.  v.  Aubin,  172  Fed.  916 97  C.  O.  A.  274 

In  an  action  against  a  railroad  company  for  the  death  of  a  brakeman, 
alleged  to  have  resulted  from  a  defective  hand  hold  on  a  car,  where  the 
right  of  recovery  depended  upon  whether  the  defect  existed  when  the  car 
was  inspected  on  the  evening  before,  and  was  of  such  nature  that  it 
should  have  been  disclosed  by  a  careful  inspection,  or  whether  it  was  caus- 
ed by  the  subsequent  handling  of  the  car,  an.  instruction  that  the  burden 
rested  upon  the  defendant  to  prove  a  proper  inspection  by  a  preponder- 
ance of  the  evidence  was  erroneous  and  prejudicial  to  defendant,  since,, 
while  it  was  its  duty  to  produce  evidence  of  the  Inspection,  the  burden 
of  proof  to  establish  its  negligence  remained  on  the  plaintiff. 

—Chicago,  I.  &  L.  Ry.  Co.  v.  Davis,  172  Fed.  861 97  C.  a  A.  281 

The  employer's  liability  act  (Act  Cong.  April  22,  1908,  35  Stat.  65,  c 
149)  is  not  retroactive,  and  does  not  authorize  an  action  for  the  wrongful 
death  by  the  administrator  of  an  employ^  engaged  in  interstate  commerce 
against  his  master  occurring  prior  to  the  time  the  act  took  effect. 

— Wlnfree  v.  Northern  Pac.  Ry.  Co.,  173  Fed.  65 97  a  C.  A.  392 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
injury  resulting  from  the  falling  of  a  drawbridge,  the  construction  of 
which  was  alleged  to  be  defective  and  dangerous,  it  was  not  error  to 
permit  a  workman,  who  assisted  in  building  the  bridge,  and  who  testified 
that  he  told  defendant's  foreman  in  charge  that  the  mode  of  construction 
was  improper  and  dangerous,  to  state  his  reasons,  by  pointing  out  the  de- 
fects, where  such  testimony  was  limited  by  the  court  to  the  purpose  of 
showing  that  knowledge  of  the  defective  construction  was  brou^^t  home 
to  defendant. 

—Griffin  Wheel  Co,  v.  Smith,  173  Fed.  245 97  C  C.  A.  411 

Plaintiffs  decedent,  while  at  work  making  a  trendi  between  the  rails  of 
a  private  spur  track  which  led  from  a  railroad  siding  to  defendant's 
quarry,  was  struck  and  killed  by  a  car  which  had  been  standing  with 
others  on  the  siding,  but,  being  insufficiently  blocked,  started  and  ran. 
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downgrade  upon  the  spur  track.  Held,  that  the  circumstances  were  not 
fiuch  as  to  make  the  rule  applicable  which  requires  unusual  care  and  vigi- 
lance on  the  part  of  persons  on  railroad  tracks  where  trains  are  fre- 
quently passing,  and  that  deceased  was  not  chargeable  with  contributory 
negligence  because  he  did  not  keep  a  constant  lookout,  and  that  the  cir- 
cumstances are  analogous  to  those  cases  requiring  the  employer  to  furnish 
a  safe  place  for  working. 

—Wellington  v.  Pelletier,  173  Fed.  908 97  O.  O.  A.  458 

Where  cars  were  negligently  left  standing  on  a  side  track  at  the  top  of 
a  grade  by  defendants*  employ^  without  being  secured,  except  by  the 
setting  of  the  brakes,  and  one  of  such  cars  ran  down  upon  and  killed 
plaintiffs  intestate,  the  fact  that  the  brake  was  released  by  children  play- 
ing about  the  cars  did  not  constitute  such  an  intervening  cause  as  would 
prevent  defendant's  negligence  from  being  the  efficient  proximate  cause 
of  the  Injury. 

—Wellington  v.  Pelletier.  173  Fed.  908 97  C  C.  A.  458 

The  question  whether  a  person  temporarily  in  charge  of  defendant's 
business  was  one  whose  principal  duty  was  that  of  superintendence,  so 
as  to  render  defendant  liable  for  Injury  to  another  employ^  through  his 
negligence  under  the  Massachusetts  employer's  liability  statute,  held  prop- 
erly submitted  to  the  Jury. 

—Wellington  v.  Pelletier,  173  Fed.  908 97  O.  O.  A.  458 

The  place  in  which  plaintiff  and  another  were  working  in  a  coal  mine 
when  plaintiff  was  Injured  by  falling  rock,  while  designed  for  a  passage- 
way when  completed,  but  which  was  then  completed  only  a  part  of  the 
way,  held  not  to  have  been  a  "traveling  way,"  within  the  meaning  of  the 
Colorado  statute  requiring  mining  companies  to  timber  traveling  ways, 
but  in  the  nature  of  a  room,  for  which  the  company  was  required  to  fur- 
nish the  timbers,  to  be  placed  by  the  workmen. 

— Baldi  V.  Cedar  Hill  Coal  &  Coke  Co.,  173  Fed.  781..  97  C.  C.  A.  505 

When  It  Is  the  duty  of  a  master  to  exercise  ordinary  care  to  furnish  a 

reasonably  safe  place  for  an  employ^  to  work,  the  employ^  has  the  right  to 

assume  that  such  duty  has  been  performed,  and  is  not  required  to  exercise 

care  to  discover  unknown  dangers,  which  are  not  plainly  observable. 

— Baldl  V.  Cedar  Hill  Coal  A  Coke  Co.,  173  Fed.  781..  97  C.  C.  A.  505 

Plaintiff  was  employed  by  defendant  at  its  stone  quarry,  and  engaged  in 
breaking  waste  rock,  working  beside  a  large  pile,  on  which  the  rock  were 
dropped  from  time  to  time  by  a  derrick.  The  derrick  was  in  charge  of 
a  boss  derrickman,  whose  duty  It  was,  under  instructions  from  defendant, 
to  operate  the  same,  and  also  to  give  warning  to  plaintiff  and  other  work- 
men when  rock  were  about  to  be  deposited  on  the  pile.  On  one  occasion 
he  neglected  to  give  such  warning,  and  a  rock  slid  down  the  pile  and  in- 
jured plaintiff.  Held,  that  the  giving  of  such  warning  signals  was  a 
part  of  the  work  of  operation,  in  which  the  boss  derrickman  acted  as  a 
**fellow  servant''  of  plaintiff,  and  not  as  representative  of  the  master  In 
the  performance  of  a  nondelegable  duty  to  provide  a  safe  place  to  work, 
and  that  his  negligence  gave  plaintiff  no  right  of  recovery  against  de- 
fendant 

—Maine  &  N.  H.  Granite  Corp.  v.  Hachey,  173  Fed.  784 

97  C.  C.  A.  508 

A  general  denial  constitutes  a  good  reply  to  averments  in  an  answer  of 
plaintiff's  contributory  negligence  and  his  assumption  of  the  risk. 

— ^American  Smelting  &  Refining  Co.  v.  Kara  pa,  173  Fed.  607 

97  C.  C.  A.  517 

A  servant  has  the  right  to  assume  that  the  master  has  performed  his 
duty  to  provide  and  maintain  a  reasonably  safe  place  in  which  to  work, 
and  is  not  required  to  exercise  care  to  ascertain  such  fact,  but  assumes 
the  risk  from  an  unsafe  place  only  where  he  knows  it  to  be  unsafe,  or  its 
dangerous  condition  is  obvious. 

—Central  Coal  &  Coke  Co.  v.  Williams,  173  Fed.  337.  .97  C.  C.  A.  597 
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Gen.  St  Kan.  1905,  ff  6312,  6313,  which  make  railroad  companleB  liable 
for  injuries  to  or  the  death  of  employ^  Uirough  the  negligence  of  fellow 
servants,  "provided  that  a  notice  in  writing  that  an  injury  has  been  sus- 
tained, stating  the  time  and  place  thereof,  shall  have  been  given  by.  or 
on  behalf  of,  the  person  injured  to  such  railroad  company  within  eight 
months  after  the  occurrence  of  the  injury,"  create  a  new  liability  and 
confer  a  new  right  not  before  existing  in  the  state,  both  conditioned,  how- 
ever, on  the  giving  of  the  stated  notice,  which  is  an  essential  condition 
precedent  to  the  right  to  maintain  an  action  on  such  statute;  and  the 
necessity  of  such  notice  is  not  obviated  by  the  fact  that  the  action  is 
commenced  within  eight  months  after  the  injury  occurred. 

— SImerson  v.  St.  Louis  &  S.  F.  R,  Co.,  173  Fed.  612.  .97  a  C.  A.  618 

I   2.    Itiabilities  for  inJiirieB  to  tldrd  persons. 

In  an  action  against  a  master  to  recover  for  an  injury  to  a  third  per- 
son through  the  alleged  negligence  of  a  servant  in  the  line  of  his  employ- 
ment, the  liability  of  defendant  depends  wholly  upon  the  question  wheth- 
er the  injury  was  caused  by  such  negligence  without  contributory  neg- 
ligence. The  question  of  the  general  competency  or  incompetency  of  the 
servant  is  immaterial  in  such  case,  and  the  reception  of  evid^ice  on  such 
an  issue,  tendered  by  plaintiff,  and  its  submission  to  the  jury,  constitute 
error  prejudicial  to  tl^  defendant. 

— Minot  v.  Suavely.  172  Fed.  212 97  a  a  A.  30 

MEASURE  OF  DAMAGES. 

For  discrimination  In  rates  between  8hii^>ers,  see  Carriers,  f  1. 

MINES  AND  MINERALS. 

Discrimination  between  8hii^)ers  of  coal,  see  Carriers,  |  1. 

Liabilities  for  injuries  to  servant  in  operation  of  mine,  see  Master  and  Serv- 
ant, f  1. 

Opinion  evidence  in  action  for  injuries  to  servant,  see  Evidence,  §  3. 

Requirements  of  statute  of  frauds  affecting  option  to  purchase  mining  claims, 
see  Brands.  Statute  of,  i  1. 

Sale  of  coal  in  violation  of  anti-trust  law,  see  Monopolies,  {  1. 

I   1*    Pnblie  mineral  lands. 

The  provision  of  Rev.  St.  {  2324  (U.  S.  Comp.  St.  1901,  p.  1426),  for  the 
extinguishment  of  the  Interest  of  a  co-owner  in  a  miniug  claim  for  bis 
failure  to  contribute  to  the  assessment  work  required  thereby,  is  constitu- 
tional and  valid. 

—Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  895 97  C.  C.  A.  587 

A  forfeiture  will  be  enforced  In  a  court  of  equity,  when  such  relief  ac- 
cords more  with  the  principles  of  right  and  justice  than  would  the  deuial 
thereof;  and  this  rule  is  particularly  applicable  to  a  forfeiture  of  the 
interest  of  a  co-owner  in  a  mining  claim,  expressly  provided  for  by  Rev. 
St.  f  2324  (U.  S.  Comp.  St  1901,  p.  1426),  for  his  failure  to  contribute  to 
the  work  of  development  required  thereby  as  a  matter  of  public  policy. 
—Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  895 97  a  C.  A.  587 

The  beneficial  owners  of  part  interests  in  a  mining  claim  are  the  proper 

parties  to  give  the  notice  to  a  co-owner,  under  Rev.  St  f  2324  (U.  S.  Comp. 

St  1901,  p.  1426),  to  forfeit  his  interest  for  a  failure  to  contribute  to 

assessment  work,  although  they  have  conveyed  their  interests  in  trust 

—Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  895 97  C.  C.  A.  587 

It  is  a  common  and  approved  practice  to  obtain  patents  from  the  gov- 
ernment to  mining  claims  in  the  names  of  the  original  locators,  without 
regard  to  intervening  changes  in  right  or  ownership,  and  the  fact  that  a 
'corporation  grantee   of   certain  owners  proceeded  upon   an  application 
made  by  prior  owners,  and  obtained  a  patent  running  to  them  or  their 
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heirs  and  assigns,  does  not  estop  it  from  asserting  that  the  interest  of 
one  of  such  patentees  had  been  forfeited  under  the  statute  and  vested  in 
its  grantors  prior  to  the  patent 

—Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  895 97  C.  C.  A.  587 

I  8«    Title,  oomTeyaiioes,  and  eontraots. 

A  complaint  which  alleges  that  plaintiff  and  defendant  entered  into  a 
written  contract  by  which  plaintiff  agreed  to  sell  to  defendant  certain 
mining  claims,  payments  to  be  made  at  stated  times,  and  that  in  consid' 
eration  of  an  extension  by  plaintiff  of  the  time  for  making  the  final  pay- 
ment from  October  Ist  to  December  Ist  defendant  agreed  to  do  the  as- 
sessment worlc  for  that  year,  but  that  he  failed  to  complete  the  payment 
or  to  do  the  work,  In  consequence  of  which  the  claims  were  forfeited,  re- 
located by  others,  and  lost  to  plaintiff,  to  his  damage  to  the  extent  of 
their  value,  for  which  he  asks  Judgment,  states  a  cause  of  action  for 
breach  of  the  contract  and  for  the  recovery  of  damages  in  some  amount, 
the  true  measure  of  which  is  a  matter  to  he  determined  on  the  proofs. 
— Stamey  v.  Hemple,  173  Fed.  61 97  C.  C.  A.  379 

One  who,  unintentionally  and  In  the  honest  belief  that  he  is  lawfully 
exercising  a  right  he  has,  enters  upon  the  property  of  another  and  re- 
moves his  ore,  his  coal,  his  timber,  or  any  other  valuable  appurtenant  to 
his  land,  is  liable  in  damages  for  the  value  of  the  ore,  timber,  or  other 
thing,  in  its  original  place,  but  for  no  more. 

But  one  who  willfully,  intentionally,  or  with  reckless  disregard  of  the 
rights  of  another,  takes  his  ore,  timber,  or  other  property,  and  appropri- 
ates it  to  his  own  use,  must  respond  to  the  owner  for  the  full  value  of  the 
property  at  the  time  he  converts  it,  without  deduction  for  the  labor  be- 
stowed or  expenses  incurred  In  removing  and  preparing  It  for  market 

—Central  Coal  &  Coke  Co.  v.  Penny,  173  Fed.  340. ..  .97  C.  C.  A.  600 

The  wrongful  taking  of  the  ore  or  timber  of  another,  in  the  absence  of 

all  other  evidence,  raises  a  presumption  of  fact  that  the  trespasser  took  it 

Intentionally,  willfully,  or  in  reckless  disregard  of  the  rights  of  the  owner. 

— Central  Coal  &  Coke  Co.  v.  Penny,  173  Fed.  340 97  a  C.  A.  600 

When  the  defendant  bought  the  land  around  the  two  acres  claimed 
by  the  plaintiffs,  and  while  it  was  taking  ore  from  beneath  the  surface 
of  their  land,  they  were,  and  had  been  for  more  than  20  years,  in  the 
notorious,  ud interrupted,  exclusive,  adverse  possession  of  their  land,  upon 
which  they  had  maintained  a  church  and  a  graveyard.  The  church  and 
cemetery  were  within  200  feet  of  the  shaft  of  the  mine  which  the  defend- 
ant bought.  In  the  deed  under  which  the  defendant  claimed  was  an  ex- 
ception of  two  acres  upon  which  stands  a  church  building,  heretofore 
known  as  the  Wollage  Colored  Church,  and  the  plaintiffs*  church  was  so 
known.  The  officers  of  the  defendant  testified  that  when  they  bought  the 
property  their  attorney  advised  them  that  the  exception  was  void,  and 
that  they  had  acquired  good  title  to  the  plaintiffs'  land  and  coal;  that 
they  believed  that  they  owned  the  coal,  when  they  took  it  from  the  land  of 
the  plaintiffs ;  that  they  inquired  of  their  grantor  what  title  the  plaintiffs 
had,  and  were  informed  that  they  had  none,  but  were  there  by  permission ; 
but  that  they  did  not  inquire  of  the  plaintiffs,  or  of  any  of  the  members 
of  the  church,  concerning  their  claim  of  title. 

Held,  here  was  substantial  evidence  for  the  Jury  upon  the  question 
whether  or  not  the  defendant  took  the  plaintiffs*  coal  willfully,  or  with 
a  reckless  disregard  of  their  rights. 

— Central  Coal  &  Coke  Co.  v.  Penny,  173  Fed.  340 97  0.  C.  A.  600 

MISREPRESENTATION. 

See  Fraud.  , 

MODIFICATION. 

Of  contract,  see  Sales,  f  2. 
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MONOPOLIES. 

I   1.    Tnuts  and  other  eombliuitioiM  in  restraint  of  trade. 

The  organization  by  a  number  of  mercantile  Jobbers  located  in  the  same 
city  of  a  brokerage  company,  of  which  they  owned  the  stock,  and  the 
purchase  of  merchandise  required  by  them  from  manufacturers  and  job- 
bers in  other  states  through  such  compcmy,  instead  of  through  other 
brokers  previously  patronized,  although  there  was  no  agreement  binding 
them  to  do  so,  and  the  use  of  their  influence  to  extend  its  business,  did 
not  constitute  a  combination  or  conspiracy  in  restraint  of  interstate  trade 
or  commerce,  or  to  monopolize  the  same,  in  violation  of  the  Sherman 
anti-trust  act  (Act  July  2,  1890,  c.  647,  SS  1,  2,  2G  Stat.  209  [U.  S.  Oomp. 
St  1901,  p.  3200]),  but  was  a  legitimate  and^  lawful  business  enterprise. 

— Arkansas  Brokerage  Co.  v.  Dunn  &  Powell,  173  Fed.  899 

97  C.  C.  A.  454 

The  test  of  an  "unlawful  combination**  under  Act  July  2.  1890,  c.  647, 
i  1,  26  Stat  209  (U.  S.  Comp.  St.  1901,  p.  3200),  is  its  necessary  effect  upon 
free  competition  in  commerce  among  the  states  or  with  foreign  nations. 

A  combination,  the  necessary  effect  of  which  is  to  stifle,  or  directly  and 
substantially  to  restrict,  such  competition,  is  unlawful  under  that  act 

But  if  the  necessary  effect  of  a  combination  is  but  incidentally  and 
indirectly  to  restrict  competition,  while  its  clilef  result  is  to  foster  the 
trade  and  increase  the  business  of  those  who  make  and  operate  it,  it 
does  not  fall  under  the  ban  of  this  law. 

— ^Union  Pacific  Ck>al  Co.  v.  United  States,  173  Fed.  737 

97  C.  C.  A.  578 

A  coal  company  engaged  in  mining  and  selling  its  coal  is  not  prohibited 
by  the  anti-trust  act  (Act  July  2,  1890,  c.  647,  I  1,  26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200]),  or  by  the  law,  from  refusing  to  sell  its  coal, 
from  selecting  its  customers,  from  fixing  the  price  and  terms  on  which  it 
will  sell  its  product,  or  from  selling  to  different  customers  for  different 
prices  and  on  different  terms. 

—Union  Pacific  Coal  Oo.  v.  United  States,  173  Fed.  737 

97  C.  C.  A.  578 

The  Union  Pacific  Coal  Company,  Moore,  its  western  sales  agent,  the 
Union  Pacific  Railroad  Company,  which  owned  all  the  stock  of  the  coal 
company,  the  Oregon  Short  Line  Railroad  Company,  and  Buckingham, 
the  superintendent  of  transportation  of  the  railroad  companies,  were  in- 
dicted and  convicted  for  combining  to  restrain  interstate  commerce  by 
refusing  to  sell  coal  to  and  to  transport  coal  for  one  Sharp  unless  he 
would  discontinue  an  advertisement  of  sale  of  coal  at  a  reduced  rate. 

Held,  there  was  no  substantial  evidence  of  any  combination  between 
any  two  of  the  defendants  either  to  refuse  to  sell  coal  to  Sharp  or  to  re- 
fuse to  transport  it  for  him. 

—Union  Pacific  Coal  Co.  v.  United  States,  173  Fed  737 

97  C.  C.  A.  578 

A  combination  l>etween  a  corporation  and  its  officer  or  agent  in  violation 
of  the  anti-trust  act  (Act  July  2,  1890,  c.  647,  §  1,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200])  cannot  be  formed  by  the  thoughts  or  acts  of  the  officer 
or  agent  alone,  without  the  conscious  participation  In  it  of  any  other 
officer  or  agent  of  the  corporation. 

The  union  of  two  or  more  persons,  the  conscious  participation  of  two 
or  more  minds,  is  indispensable  to  an  unlawful  combination. 

—Union  Pacific  Coal  Co.  r.  United  States,  173  Fed.  737 

97  a  a  A.  578 


MORTGAGES. 

Of  personal  property,  see  Chattel  Mortgages. 
Of  vessels,  see  Shipping,  §  1. 


INDEX.  721 


MOTIONS. 

Direction  of  verdict  In  civil  actions,  see  Trial,  f  1. 
Presentation  of  objections  for  review,  see  Appeal  and  Error,  |  21 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see  E>iuity,  |  1. 

MUNICIPAL  CORPORATIONS. 

Apportionment  of  license  fees  in  towns  In  Alaska,  see  licenses,  1 1. 

Jurisdiction  of  United  States  court  to  restrain  Issuance  of  municipal  bonds 
as  dependent  on  amount  in  controversy,  see  Courts,  {  2. 

Laws  impairing  contract  of  telephone  company  to  use  street,  see  Constitu- 
tional Law,  §  1. 

Street  railroads,  see  Street  Railroads. 

I    !•    Fiscal  management,  pnblio  debt,  seonritles,  and  taxation. 

Where  a  bill  sought  to  restrain  the  issuance  of  bonds  by  a  city  for  the 
construction  of  a  waterworlcs  system  and  to  restrain  the  city  from  enter- 
ing into  a  contract  for  the  construction  of  such  system  on  the  ground  that 
the  proceedings  were  void,  a  preliminary  injunction  restraining  the  issu- 
ance of  the  bonds,  and  also  restraining  the  city  from  malting  any  contract 
or  incurring  any  Indebtedness  for  a  waterworks  system  or  supply,  was 
to  be  construed  in  accordance  with  the  allegations  of  the  bill  and  the  pur- 
poses of  the  suit,  and  was,  therefore,  not  objectionable  as  enjoining  the 
city  from  taking  further  steps  for  a  new  bond  issue  to  acquire  a  water 
system. 

— City  of  Helena  v.  Helena  Waterworks  Co.,  173  Fed.  18 

97  C.  C.  A.  320 

NAMES. 

See  Trade-Marks  and  Trade-Names. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  }  2. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NEGLIGENCL 

Causing  death,  see  Death,  }  1. 

Laws  applying  rule  of  comparative  negligence  In  action  by  servant  against 
railroad  as  denying  the  equal  protection  of  law,  see  Constitutional  Law,  §  2. 

By  particular  classes  of  persons* 
See  Carriers,  S  4;  Railroads,  }  1. 
Employers,  see  Master  and  Servant,  |  1 
97  aCA.— 46 
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Condition  or  use  of  particular  ipecies  of  property,  worki,  macMnen/t  or  other 

instrumentalities. 

See  RailroadB,  f  1 ;  Street  Railroads,  }  1. 

Contributory  negligence. 

Of  person  injured  by  operation  of  railroad,  see  Railroads,  1 1. 
Of  serrant,  see  Master  and  Servant,  i  1. 

f   1*    Oontrilnitory  necllsemoe. 

The  negligence  of  the  driver  of  an  automobile  is  not  imputable  to  an 
occupant,  who  is  riding  as  the  guest  of  another  and  has  no  control  over 
the  movements  of  the  car. 

— Dale  V.  Denver  City  Tramway  Co.,  173  Fed.  787. .  .97  O.  O.  A.  511 

f  2.    AotiOBS.  * 

Under  the  settled  doctrine  of  the  federal  courts,  a  municipal  ordinance 
to  be  admissible  in  evidence  in  support  of  a  charge  of  negligence,  must  be 
pleaded. 

—Dale  v.  Denver  City  Tramway  Co.,  173  Fed.  787. .  .97  a  a  A.  511 

NEW  TRIAL 

Review  of  discretionary  rulings  on  motioh  for,  see  Appeal  and  Error,  f  4. 

NOTICE. 

Of  injuries  to  servant,  see  Master  and  Servant,  |  1. 

OBLIGATION  OF  CONTRACTS. 

Laws  impairing,  see  Constitutional  Law,  |  1. 

OFFICERS. 

Authority  to  arrest  without  warrant  see  Arrest,  }  1. 
Bank  officers,  see  Banks  and  Banking,  §f  1,  2. 

OPINION  EVIDENCE. 

In  civil  actions,  see  Evidence,  }  3. 

OPINIONS. 

Of  courts,  see  Courts,  }  1. 

ORDERS. 

Heview  of  appealable  orders,  see  Appeal  and  Error. 

PAROL  EVIDENCE 

In  civil  actions,  see  Evidence,  f  2. 
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PARTIES. 

Bringing  in  parties  by  cross-bill  In  equity,  see  Equity,  |  2. 

Character  ground  of  Jurisdiction,  see  Courts,  f  2. 

Defects,  ground  for  abatement,  see  Abatement  and  Revival,  f  !• 

In  actions  hy  or  against  particular  classes  of  persona. 
See  Corporations,  |  3. 

In  particular  actions  or  proceedings. 

See  Ejectment,  }  !.• 

For  Injuries  by  flowage,  see  Waters  and  Water  Courses,  i  4 
For  wrongful  death,  see  Death,  {  1. 

To  conveyances,  contracts,  or  other  transaction$» 
See  Contracts,  }  2. 


PASSENGERS. 


See  Carriers,  {  4. 


PATENTS. 

f   1.    PatentabiUty. 

A  pioneer  patent  Is  one  which  first  discloses  means  to  accomplish  a 
certain  result,  and  the  term  does  not  apply  to  a  patent  for  new  means  to 
accomplish  a  result  already  attained  in  another  way,  although  they  may 
be  an  improvement  on  the  old  way. 

—National  Dump  Car  Co.  v.  Ralston  Steel  Car  Co.,  172  Fed.  393 

97  C.  C.  A.  91 

Where  the  question  of  invention  is  left  to  the  Jury  in  an  action  for  In- 
fringement of  a  patent  no  evidence  tending  to  show  the  true  state  of 
the  art  at  the  date  of  the  claimed  invention  should  be  excluded. 

—Holt  Mfg.  Co.  V.  Best  Mfg.  Co.,  172  Fed.  409 97  C.  C.  A..  107 

A  device  which  does  not  operate  on  the  same  principle  as  that  of  a  pat- 
ent cannot  be  an  anticipation. 

—Los  Alamltos  Sugar  Co.  v.  Carroll,  173  Fed.  280.  ..97  C.  C.  A.  446 

It  is  not  sufficient  to  constitute  anticipation  that  the  devices  relied  upon 
might,  by  a  process  of  modification,  reorganization,  or  combination,  be 
made  to  accomplish  the  function  performed  by  the  device  of  the  patent 
—Los  Alamltos  Sugar  Co.  v.  Carroll,  173  Fed.  280.  ..97  O.  C.  A.  446 

{   2.    ApplieatioBS,  and  prooeedinss  thereon. 

The  presumption  of  the  validity  of  a  patent  arising  from  its  issuance 
Is  weakened  by  the  fact  that  certain  prior  patents,  claimed  to  antlcii)ale, 
were  not  cited  to  nor  considered  by  the  examiner. 

— Westlnghouse  Electric  &  Mfg.  Co.  v.  Toledo,  P.  C.  &  L.  Ry.  Co.,  172 
Fed.   371 97  O.  a  A.  69 

I   3.    Term. 

The  provisions  of  Rev.  St.  $  4887,  before  its  amendment  in  1807  (U.  S. 
Comp.  St.  1901,  p.  3382),  that  •*every  patent  granted  for  an  Invention 
which  has  been  previously  patented  in  a  foreign  country  sliall  be  so  lim- 
ited as  to  expire  at  the  same  time  with  the  foreign  patent,"  related  to 
matters  of  substance  and  not  of  form  merely,  applying  only  where  there 
is  a  valid  foreign  patent,  and  a  United  States  patent  for  an  alleged  In- 
vention which  was  covered  by  a  prior  certificate  of  addition  to  a  French 
patent  is  not  limited  to  the  term  of  the  French  patent,  where  the  same 
was  adjudged  null  and  void  by  the  French  courts  on  the  ground  of  antic- 
ipation;  the  etfect  of  such  judgment  under  the  law  of  France  being  to 
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render  the  pat^it,  with  any  certificates  of  addition  thereto,  a  nullity 
from  the  beginning.    Bufflngton,  Circuit  Judge,  dissenting. 

— Hennebique  Const,  Co.  t.  Myers,  172  Fed.  869 97  a  a  A.  288 


I   4*    Constmetlon  amd  opermtton  of  letters  patemt. 

While  the  fact  that  the  device  of  a  patent  has  never  been  put  in  use 
does  not  affect  the  validity  of  the  patent,  it  is  ground  for  giving  it  a 
strict  construction. 

— WesUnghouse  Electric  &  Mfg.  Co.  v.  Toledo,  P.  C.  &  L.  Ry.  Co.,  172 
Fed.   371 97  C.  C.  A.  69 

Where  terms  which  are  not  technical  terms  of  the  art  are  used  in  the 
claims  of  a  patent  to  differentiate  between  different  tubes  In  the  patented 
structure,  the  specification  may  be  referred  to  for  the  purpose  of  ascer- 
taining their  meaning  as  so  used. 

—Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172  Fed.  661. .. 

97  O.  C.  A.  aS7 

A  patent  expressly  for  an  improvement  on  the  device  of  a  prior  patent 
to  the  same  Inventor  should  be  read  in  connection  with  the  first,  and  will 
not  be  declared  void  because,  standing  alone.  It  does  not  describe  an  opera- 
tive apparatus.  * 

— lios  Alamitos  Sugar  Co.  v.  Carroll,  173  Fed.  280. .  .97  a  C.  A.  446 

I   5.    Infrinceniieiit. 

Rev.  St  %  4922  (U.  S.  Comp.  St  1901,  p.  3396),  which  provides  that  a 
patentee  who  has  inadvertently  claimed  more  than  he  is  entitled  to  can- 
not recover  costs  in  a  suit  for  infringement  unless  he  has  filed  a  disclaimer 
as  to  the  invalid  claims  before  commencement  of  the  suit,  makes  it  ob- 
ligatory on  the  courts  to  deny  costs  in  such  case  both  in  the  Circuit  and 
appellate  courts,  although  the  decision  that  certain  claims  are  invalid  is 
first  made  by  the  latter  court  in  affirming  the  decree  of  the  court  below 
as  to  other  claims  on  general  assignments  of  error  which  challenge  the 
validity  of  all  of  the  claims. 

—Novelty  Glass  Mfg.  Co.  v.  Brookfield,  172  Fed.  221.  .97  C.  C.  A.  25 

Hie  question  does  not  depend  on  the  pleadings  in  the  appellate  court, 
and  cannot  be  made  to.  E\'en,  therefore,  if  the  assignments  of  errors 
are  severable  or  distributive  between  the  different  claims  of  patents,  and 
In  consequence  have  to  be  overruled,  the  costs  must  nevertheless  be 
denied;  such  assignments  only  going  to  the  issues  raised  according  to 
which  the  decree  below  is  to  be  considered. 

—Novelty  Glass  Mfg.  Co.  v.  Brookfield,  172  Fed.  221.  .97  C.  C.  A.  25 

The  effect  of  fkilure  to  disclaim  is  negative  merely.  The  statute  denies 
costs,  but  does  not  give  them,  and  defendant  is  not  entitled  to  recover 
costs,  because  of  the  want  of  disclaimer. 

—Novelty  Glass  Mfg.  Co.  v.  Brookfield,  172  Fed.  221.  .97  C.  C.  A.  25 

Under  Rev.  St  4922  (U.  S.  Comp.  St  1901,  p.  3396),  providing  that  a 
patentee  who  has  inadvertently  claimed  more  than  he  is  entitled  to  can- 
not recover  costs  In  a  suit  for  infringement  unless  he  has  filed  a  dls-_ 
claimer  as  to  the  invalid  claims  before  commencement  of  the  suit,   a' 
plaintiff  who  falls  to  file  a  disclaimer,  cannot  upon  that  account  be  re- 
fused an  account  for  profits  and  damages. 

—Novelty  Glass  Mfg.  Co.  v.  Brookfield,  172  Fed.  221,  .97  C.  C,  A.  25 

Where  no  special  equities  are  pleaded,  a  suit  In  equity  cannot  be  main- 
tained for  infringement  of  a  patent  which  expired  before  the  suit  was 
brought 

— T.  W.  &  C.  B.  Sheridan  Co.  v.  Robert  O.  Law  Co.,  172  Fed.  223 

97  C.  C.  A  27 

The  Best  patent.  No.  410,306,  for  a  combined  steam  harvester  and 
thrasher,  is  for  a  claimed  combination  of  elements  all  of  which  were  old ; 
the  chief  feature  of  novelty  claimed  for  the  combination  being  the  opera- 
tion of  the  cutting  and  thrashing  machinery  by  means  of  a  supplementary 
engine  mounted  upon  the  thrasher  frame,  to  which  steam  is  supplied  from 


INDEX.  725 

the  boiler  of  the  traction  engine  by  means  of  a  flexible  pipe.  Such  sup- 
plementary engines  had  previously  been  used  for  the  same  purpose  on  simi- 
lar machines  driven  by  horse  power.  Held,  that  such  patent  was  not  a 
pioneer  patent,  but  an  improvement  patent  only,  and  that  it  was  error  in 
an  action  for  its  infringement  to  refuse  to  so  instruct  the  Jury,  and  to  sub- 
mit the  question  to  them  for  decision. 

—Holt  Mfg.  Co.  V.  Best  Mfg.  Ck>.,  172  Fed.  409 97  C.  C.  A.  107 

The  defense  of  laches  to  a  suit  for  infringement  of  patents  held  not  sus- 
tained by  the  evidence. 

—Los  Alamitos  Sugar  Oo.  v.  Carroll,  173  Fed.  280.  ..97  O.  C.  A.  440 

Where  an  infringing  article  contains  a  material  and  substantial  im- 
provement over  that  of  the  patent,  the  burden  rests  upon  the  patentee  to 
separate  the  profits  arising  from  the  infringing  parts  by  reliable  and 
tangible  evidence;  nor  does  the  fact  that  the  infringer  kept  no  seimrate 
account  of  such  profits  relieve  him  from  such  burden,  where  the  books 
were  so  kept  before  there  was  any  knowledge  or  belief  of  infringement, 
and  without  reference  thereto.  Decree  (O.  C.  1904)  129  F.  604,  affirmed. 
— Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co., 
173   Fed.   361 97  C.  C.  A.  621 

Where  an  infringing  article  contains  a  material  and  substantial  im- 
provement over  that  of  the  patent,  the  patentee  is  not  entitled  to  recover 
all  of  the  profits  made  by  the  infringer,  but  only  such  as  resulted  from  the 
use  of  the  infringing  parts. 

— Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co., 
173  Fed.  301 97  C.  C.  A.  621 

f   6.    Deoiiions  on  the  Talidity,  constmetlon,  and  infringenient  of  par- 
tienlar  patents. 

The  Brown  patent.  No.  618,163,  claimi  6,  for  a  method  of  electrical 
control,  designed  to  secure  an  acceleration  of  speed  of  motors  and  at  tlie 
same  time  protect  them  from  injury,  is  void  for  anticipation  by  the  Pot- 
ter patent,  No.  524,396. 

—Westinghouse  Electric  &  Mfg.  Co.  v.  Toledo,  P.  C.  &  L.  Ry.  Co.,  172 
Fed.    371 97  C.  C.  A.  61) 

The  Caswell  reissue  patent.  No.  12,447  (original  No.  806,394),  for  an 
improvement  in  cars,  consisting  of  trapdoors  in  the  bottom  of  the  car 
which  may  be  opened  to  dump  its  load,  claims  31,  32,  44,  48,  58,  59,  60, 
61,  62,  and  63,  which  relate  only  to  the  doors,  and  means  for  operating 
them,  disclose  invention,  but  not  of  a  primary  character,  and  are  not 
infringed  by  a  device  which  does  not  contain  the  longitudinal  shaft  op- 
erated by  means  of  cogged  pinions  and  plates  to  open  and  close  the  doors, 
which  is  an  essential  feature  of  each  claim,  nor  any  equivalent  therefor 
having  substantially  the  same  mode  of  or)eration. 

—National  Dump  Car  Co.  v.  Ralston  Steel  Car  Co.,  172  Fed.  393 

97  C.  C.  A.  91 

The  Fowler  patent.  No.  609,800,  for  a  radiator,  narrowly  construed  as 
required  by  the  prior  art,  held  not  infringed. 

—Fowler  &  Wolfe  Mfg.  Co.  v.  National  Radiator  Co.,  172  Fed.  601 . . 

97  C.  C.  A.  187 

The  Hill  patent.  No.  527,792,  for  a  bracket  for  car  doors,  fastened  to 
the  side  of  the  car  by  a  screw  having  a  square  countersunk  head,  not 
rotatable  on  the  bracket,  and  removable  only  by  revolving  the  bracket 
itself,  which  cannot  be  done  when  the  door  is  closed,  is  void  for  anticipa- 
tion by  the  Eubank  patent,  No.  512,467,  the  device  of  which  operates  on 
the  same  principle;  the  only  dllTerence  being  that  instead  of  a  screw,  a 
stud  integral  with  the  bracket,  and  having  flanges  working  in  the  manner 
of  the  threads  of  a  screw,  is  used. 

—Chicago  Grain  Door  Co.  v.  National  Malleable  Castings  Co.,  173 
Fed.    918 97  C.  C.  A.  324 

The  Carroll  patent  No.  .^»61,485,  for  a  load-dumping  apparatus,  claims  1 
and  2,  which  cover  a  combination  of  elements  in  an  apparatus  especially 
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desired  to  dnmp  wagon  loads  of  beets,  and  which  Is  highly  gnccessful  in 
accomplishing  such  purpose  in  much  less  time  than  required  by  any  pre- 
Tiously  known  means,  were  not  anticipated,  although  the  elements  of  the 
combination  were  separately  old,  and  disclose  invention.  Patent  Na  595,- 
236  to  the  same  inventor  for  an  improvement  on  the  apparatus  of  the  prior 
patent  also  held  valid,  and  both  held  infringed. 

— LoB  Alamitos  Sugar  Ck).  v.  Carroll,  173  Fed.  280.  ..97  C.  O.  A.  446 

The  Thalacker  patent  No.  502,541,  for  an  electric  safety  fuse,  the  es- 
sential feature  of  which  is  the  use  of  an  auxiliary  fuse,  so  placed  that 
it  may  be  seen,  and  which  will  be  destroyed  when  the  main  fuse  is  blown, 
as  an  indicator  of  the  condition  of  the  main  fuse,  was  not  anticipated, 
and  discloses  invention,  and  is  entitled  to  a  fairly  broad  construction; 
also  h^ld  infringed. 

—General  Electric  Co.  v.  Smith,  173  Fed.  790 97  C.  C.  A.  514 

The  Westingbouse  patent.  No.  366,362,  claim  4,  for  the  combination,  sub- 
stantially as  described,  of  an  electric  converter  constructed  with  open 
spaces  in  its  core,  an  inclosing  case,  and  a  nonconducting  fluid  or  gas  in 
said  case,  adapted  to  circulate  through  said  spaces  and  about  the  con- 
verter for  the  purpose  of  cooling  the  same,  construed,  and  held  not  in* 
fringed  by  a  converter  in  which  spaces  were  left  between  the  coils,  and  be- 
tween them  and  the  inclosing  case,  for  containing  a  cooling  liquid,  but 
which  had  no  open  spaces  in  its  core;  that  being  an  essential  element  ot 
the  patented  combination. 

— Westingbouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric  &  Mfg.  Co., 
173   Fed.   361 97  C.  C.  A.  621 


I   7.    Patents  ennmerated. 

ENGLISH. 

8,709.  Dump  car,  cited 

11,017.  Dump  car,  cited 


1890. 
10,076.  Electric  safety  fuse,  cited. . 

FRENCH. 

220,546.  Concrete  construction,  held 
not  to  cause  United 
States  patent  No.  611,- 
907  to  expire • .  • . . 

UNITED  STATES. 

DESIGN. 

28,761.  Radiator    


91 
91 


514 


289 


<i0.07r>. 

101  .o.m 

1(«MS8. 

ir»4.(r)i. 
2c»4.r>r»i). 
:{42.r»2(;. 

.'547.127. 

:r.."»,2ir». 

36(5,362. 


39.*^.323. 
4(«.."84. 
410,306. 


ORIGINAL. 

Dump  car,  cited 

Dump  car,  cited 

Dump  car,  cited 

Radiator,  cited 

Electric  safety   fuse,   cited 

Dumping  car,  cited 

Radiator,   cited 

Radiator,  cited 

Electrical  converter,  claim 
4.  construed  and  held  not 
infringed    

Electric  switch,  cited 

Dumping  car,  cited 

Combined  steam  harvester 
and  thiiisher,  construed 
and  held  not  a  pioneer 
patent     


187 


91 

91 

91 

187 

514 

91 

187 

187 


621 
69 
91 


417,122. 
428,741. 

435,958. 

470,299. 
476,366. 
484,491. 
489,111. 
493,553. 


495,096. 
502,541. 


512,467. 
524,396. 

527,792. 

561,485. 


577,339. 
587,442. 

590,637. 
595,236. 


107 '  598,130. 


Electric   safety   fuse,   cited  514 
Machine  for  covering  and 

binding  books,  cited....     27 
Method    of    electric    motor 

controller,  cited 69 

Apparatus  for  electric  mo- 
tor controller,  cited 69 

Dump  car,  cited 91 

Dump  car,  cited 91 

Dump  car,  cited 91 

Dump  car,  cited 91 

Machine  for  covering  and 
binding  books,  decree 
sustaining    bill    for    in- 

fringment    affirmed 27 

Dump  car,  cited 91 

Electric  safety  fuse,  con- 
strued and  held  not  an- 
ticipated, valid,  and  in- 
fringed   514 

Bracket  for  car  doors,  held 
to  anticipate  patent  No. 

527.792 324 

Apparatus  for  electric  mo- 
tor controller,  held  to  an- 
ticipate claim  6  of  pat- 
ent No.  618,163 60 

Bracket  for  car  doors,  con- 
strued and  held  void  for 
anticipation     by     patent 

No.  512,467 324 

Load  dumping  apparatus, 
claims  1  and  2,  held  not 
anticipated  and  infringed  446 

Sulky,   cited 668 

Electric    motor    controller, 

cited   60 

Dump  car,  cited 91 

Load    dumping    apparatus, 

held   Infringed 446 

Dump  car,  cited 91 
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609,800.  Radiator,  held  limited  and 

not  infringed 187 

610,218.  Dump  car,  cited 91 

611.438.  Speed  wa^n,  cited 6G8 

611,907.  Construction  of  joists,  gir- 
ders and  the  like,  held 
not  to  exj^ire  by  reason 
of  expiration  of  French 

patent  No.  223,546 289 

6134279.  Dump  car,  cited 91 

618,163.  Method  and  apparatus  for 
electric  motor  control, 
claim  6  held  void  for  an- 
ticipation by  patent  No. 

524,396    69 

619,670.  Dump  car,  cited 91 

644,890.  Steel  car  and  door  mechan- 
ism therefor,  cited 91 

645,587.  Dump  car,  cited 91 

t>57,0l2.  Dump  car,  cited 91 

676,101.  Dump  car,  cited 91 


689,197.  Dump  car,  cited 91 

707,342.  Dump  car,  cited 91 

736,471.  Dump  car,  cited 91 

762,118.  Dump  car,  cited 91 

763,841.  Dumping    mechanism     for 

metallic  cars,  cited 91 

763,947.  Dump  car,  cited 91 

768,722.  Dumpins:     mechanism     for 

metallic  cars,  cited 91 

806,394.  Trap  door  for  dump  car, 
claims  31,  32,  44,  48.  58, 
59.  60,  61,  62.  and  63, 
held  valid  and  not  in- 
fringed       91 

REISSUED. 

12,447.  Trap  door  for  dump  car, 
claims  31,  32,  44,  48,  58, 
59,  60,  61,  62  and  63, 
held  valid  and  not  in- 
fringed       91 


PAYMENT. 

Subrogation  on  payment,  see  Subrogation. 


S   1*    Requisites  and  siiffioieney. 

The  acceptance  by  a  creditor  of  a  promissory  note  of  Tils  debtor  for  his 
antecedent  debt  does  not  extinguish  it,  unless  the  note  is  paid.  It  is  a 
conditional,  and  not  an  absolute,  paymeut 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  C.  C.  A.  465 

A  dear  agreement  by  the  creditor  that  he  will  take  the  risk  of  the  pay- 
ment of  the  note,  and  that  the  debt  is  discharged  thereby,  or  an  indubita- 
ble intention  so  to  do,  is  requisite  to  extinguish  a  debt  by  the  taking  of 
the  debtor's  note. 

— ^A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  C.  C.  A.  465 

An  agreement  that  a  debt  shall  be  paid,  or  that  it  has  been  paid,  by  the 
note  of  the  debtor,  Is  a  contract  for  an  extension  of  time,  and  that  the 
debt  shall  be  paid,  or  has  been  paid,  by  the  note  on  condition  that  the  note 
is  paid. 

— A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  C.  C.  A.  465 

I   2.    PleadincTf  eTidenee,  trial,  and  review. 

A  lien,  a  title,  or  other  security  held  for  the  payment  of  a  debt 
strengthens  the  presumption  that  an  agreement  that  a  debt  is  to  be  paid, 
or  has  been  paid,  by  the  note  of  a  debtor.  Is  subject  to  the  condition  that 
the  note  is  subsequently  paid. 

— A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Mining  &  Reduc- 
tion Co.,  173  Fed.  855 97  O.  C.  A.  465 

PENAL  STATUTES. 

Construction,  see  Statutes,  f  1. 


PERSONAL  INJURIES. 

Particular  causes  or  means  of  injury. 


See  Negligence. 

Operation  of  railroads,  see  Railroads,  §  1. 
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Particular  dla39e9  of  penons  injured. 

Employ^  see  Master  and  Servant,  f  J 

Passenger,  see  Carriers,  i  4. 

Traveler  <m  highway  crossing  railroad,  see  Bailroads»  |  1. 

PETITION. 

In  bankruptcy,  see  Bankruptcy,  }  2. 

PLEADING. 

AUegatioM  as  to  particular  facts,  acts,  cr  iransaoHon9» 
See  Estoppel,  1 1. 

In  particular  <ictions  or  proceedings. 

See  Equity,  |  2;  Negligence,  |  2. 
For  injuries  to  servant,  see  Master  and  Servant,  }  1. 

Indictment  or  criminal  information  or  complaint,  see  Indictment  and  Infor- 
mation. 
On  guaranty,  see  Guaranty,  |  1. 
On  insurance  policy,  see  Insurance,  }  1. 

POLICY. 

Of  Insurance,  see  Insurance. 

POSSESSION. 

See  Adverse  Possession. 

POST  OFFICL 

I   1*    Offemaes  as*inat  postal  laws. 

In  a  prosecution  under  Rev.  St  i  5480  (U.  S.  Comp.  St  1901,  p.  3606), 
for  using  the  mails  to  defraud,  it  is  a  defense  that  defendant  honestly 
(relieved  that  the  representations  made  in  the  letters  or  circulars  whidi 
he  is  charged  with  having  sent  through  the  malls  were  true,  and  that  he 
bad  no  actual  intent  to  defraud. 

— Rudd  V.  United  States,  173  Fed.  912 97  C.  C.  A.  462 

In  a  prosecution  under  Rev.  St  f  5480  (U.  S.  Comp.  St  1901,  p.  3606). 
for  using  the  mails  to  defraud,  if  a  defense  ttiat  defendant  honestly  be- 
lieved that  the  representations  made  in  the  letters  or  circulars  which  he 
is  charged  with  having  sent  through  the  mails  were  true,  and  that  he  had 
no  actual  intent  to  defraud,  is  made,  it  is  for  the  determination  of  the 
jury. 

—Rudd  V.  United  States,  173  Fed.  912 97  C.  C.  A.  462 

One  who  devises  a  fraudulent  scheme,  to  be  effected  by  opening  or 
Intending  to  open  a  correspondence  or  communication  with  himself  by 
means  of  the  post  office  establishment  of  the  United  States,  Is  guilty  of 
no  offense  punishable  under  section  5480,  Rev.  St  U.  S.  (U.  S.  Comp.  St 
1901,  p.  3696). 

A  fraudulent  scheme,  which  the  deviser  intends  to  effect  by  either 
opening  or  intending  to  open  a  correspondence  or  communication  with 
some  other  person  by  means  of  the  post  office  establishment  or  by  inciting 
some  other  person  to  open  communication  with  him,  is  essential  to  the 
offense. 

— Erbaugh  v.  United  States,  173  Fed.  433 97  0.  C.  A.  663 
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PRACTICL 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  Courts,  |  2. 
In  patent  office,  see  Patents,  }  2. 

In  particular  civil  actions  or  proceedings* 
See  Ejectment 

Particular  proceedings  in  actions. 
See  Abatement  and  Revival;    Depositions;    Evidence;    Stipulations;    Trial. 

Particular  remedies  in  or  incident  to  actions. 
See  Injunction. 

Procedure  in  criminal  prosecutions. 
See  Criminal  Law. 

Procedure  in  exercise  of  special  or  limited  jurisdiction. 

In  admiralty,  see  Admiralty;   Maritime  Liens,  f  2. 
In  bankruptcy,  see  Bankruptcy,  i  2. 
In  equity,  see  Equity. 

Procedure  in  or  hg  particular  courts  or  trihunaU, 
Procedure  of  particular  courts,  see  Courts. 

Procedure  on  review. 
See  Appeal  and  Error. 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  Bankruptcy,  f  8. 

PREJUDICE. 

Ground  for  reversal  in  dvil  actions,  see  Appeal  and  Error,  |  4. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  Possession,  f  1. 

PRESENTMENT. 

By  grand  jury,  see  Indictment  and  Information,  |  1. 

PRESUMPTIONS. 

Of  grant  to  sustain  adverse  possession,  see  Adverse  Possession,  |  2. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  Evidence,  |  1. 

PRINCIPAL  AND  SURETY. 

See  Guaranty ;  Indemnity. 
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PRIVILEGED  COMMUNICATIONS. 

Defamatory  communications,  see  Libel  and  Slander,  |  2. 
Disclosure  by  witness,  see  Witnesses,  |  I. 

PROCEDURE 

See  cross-references  under  Practice. 

PROCESS. 

Particular  fortns  of  torits  or  other  prooesM. 
See  Arrest;   Injunction. 

PROMOTERS. 

Of  corporation,  see  Corporations*  |  1. 

PROOF.. 

Taking  and  filing  proofs  in  admiralty,  see  Admiralty,  |  !• 

PROPERTY. 

Particular  specie*  of  property. 
See  Mines  and  Minerals;   Shilling;  Trade-Marks  and  Trade-Names. 

Transfers  and  other  matters  affecting  title. 
See  Adverse  Possession. 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  Oiminal  Law,  |  2. 

PROXIMATE  CAUSL 

Of  injuries  to  servant,  see  Master  and  Servant,  1 1. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  |  1. 

PUBLIC  LANDS. 

Appropriation  of  water  rights,  see  Waters  and  Water  Courses,  |  1« 
Mineral  lands,  see  Mines  and  Minerals,  |  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads;   Street  Railroads;   Telegraphs  and  Telephones. 
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PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  {  4. 

PUNISHMENT. 

Fines,  see  Fines. 

For  violation  of  Injunction,  see  Injunction,  f  3. 

Of  seamen,  see  Seamen. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  |  1. 

In  criminal  prosecutions,  see  Criminal  Law,  §  2. 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Carriers. 

Laws  applying  rule  of  comparative  negligence  in  action  by  servant  against 

railroad  as  denying  equal  protection  of  law,  see  Constitutional  Law,  §  2. 
Laws  governing  contract  for  construction  work,  see  Contracts,  §  1. 
Reports  by  railroad  to  taxing  officers  as  evidence,  see  Elvidence,  f  1. 
Taxation  of,  see  Taxation,  §  2 

{   1*    Operation. 

Evidence  held  to  establish  contributory  negligence  of  a  plaintiff,  who 
was  struck  and  injured  by  a  fast  train  while  driving  over  a  dangerous 
crossing  on  defendant's  railroad,  where  there  were  a  number  of  tracks, 
with  which  she  was  familiar,  where  by  her  own  testimony,  after  having 
stopi)ed  to  look  and  listen  at  the  usual  place,  some  40  feet  before  reach- 
ing the  first  track,  and  waiting  for  a  freight  train  on  such  track  to  pass, 
which  train,  owing  to  a  curve  in  the  track,  obstructed  the  view  of  any 
train  approaching  from  the  opposite  direction,  she  at  once  drove  on  the 
crossing  behind  such  train,  without  waiting  until  she  could  see  whether 
the  other  tracks  were  clear,  and  was  struck  while  crossing  the  second 
track. 

—Delaware  &  H.  Co.  v.  Flannelly,  172  Fed.  328 97  C.  C.  A.  112 

A  locomotive  engine  used  in  interstate  commerce  need  not  necessarily 

have  automatic  couplers  at  both  ends  to  comply  with  Safety  Appliance 

Act  March  2,  1893,  c.  196,  §  2,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174). 

where  one  end  only  is  coupled  and  intended  to  be  coupled  to  other  cars. 

—Wabash  R.  Ca  v.  United  States,  172  Fed.  804 97  C.  C.  A.  284 

The  requirement  of  Safety  Appliance  Act  March  2,  1893,  c.  196,  §  2,  27 
Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174),  that  all  cars  used  in  moving  inter- 
state traffic  shall  be  equipped  with  automatic  couplers  coupling  by  impact, 
and  which  can  be  uncoupled  without  the  necessity  of  men  going  between 
the  ends  of  the  cars,  is  absolute ;  and  it  is  no  defense  to  an  action  against 
a  railroad  company  for  Its  violation  by  using  cars  on  which  the  couplers 
were  so  out  of  repair  as  to  necessitate  men  going  between  the  cars  to 
operate  the  same  that  the  company  used  due  diligence  to  keep  the  couplers 
in  good  repair. 

—Wabash  R.  Co.  v.  United  States,  172  Fed.  804 97  O.  C.  A.  284 

Where  a  railroad  company  contracted  with  a  landowner  In  securing 
right  of  way  to  build  and  maintain  a  safe  and  adequate  crossing  on  the 
land  for  the  owner's  use,  and  thereafter  made  a  crossing  which  remained 
for  a  year  without  alteration,  such  facts  are  sufficient  to  establish  that 
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tbe  crossing  made  was  Intended  as  the  one  required  by  the  contract,  and 
the  company  is  liable  for  an  Injury  to  the  landowner  resulting  from  its 
failure  to  comply  with  such  contract  by  making  it  reasonably  safe  and 
adequate. 

— Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Ck).  v.  Stevenson,  172  Fed.  866. . 

97  C.  C.  A.  286 

In  an  action  against  a  railroad  company  to  recover  for  an  injury  to 
plaintiff  by  reason  of  the  alleged  negligence  of  defendant  in  constructing  a 
private  crossing,  the  question  of  defendant's  negligence  and  of  plaintiff's 
contributory  negligence  held  properly  submitted  to  the  jury  under  the 
evidence. 

—Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  CJo.  v.  Stevenson,  172  Fed.  866. . 

97  C.  C.  A.  286 

The  rule  Is  well  settled  that,  notwithstanding  such  contributory  negli- 
gence of  a  traveler  in  crossing  railroad  tracks  as  will  preclude  recovery 
for  any  primary  negligence  of  the  railroad  company  in  operating  its  trains 
so  as  to  cause  his  injury,  he  may  still  recover  if,  after  actually  discovering 
«  that  he  was  in  Imminent  peril,  the  railroad  company  by  the  exercise  of 
ordinary  care  could  have  prevented  his  injury  and  failed  to  do  so;  but 
in  such  case  some  new  act  of  negligence  must  arise  to  create  the  cause  of 
action,  and  must  he  established  by  proof,  unaided  by  the  former  acts, 
which  have  been  excused  by  the  traveler's  contributory  negligence. 

— St.  Louis  &  S.  F.  R.  Co.  v.  Summers,  173  Fed.  358.  .97  C.  C.  A.  328 

The  fact  alone  that  those  in  charge  of  a  railroad  train  observe  a  person 
driving  with  a  team  toward  a  crossing  ahead  of  the  train  is  not  sufficient 
to  apprise  them  that  he  is  in  danger,  or  to  charge  them  with  negligence  for 
not  stopping  the  train;  but  they  liave  the  right  to  presume  that  the 
traveler  will  stop  before  reaching  the  crossing,  as  the  law  requires, 

—St.  Louis  &  S.  F.  R.  Co.  v.  Summers,  173  Fed.  358.  .97  C.  C.  A.  328 

Under  the  rule  that  a  railroad  company  may  be  liable  for  the  injury  of 
a  person  at  a  crossing,  notwithstanding  his  contributory  negligence,  if 
after  actually  discovering  his  peril  the  servants  of  the  company  could  by 
the  exercise  of  ordinary  care  have  avoided  his  injury,  but  failed  to  do  so, 
the  company  cannot  be  held  liable  if  such  failure  resulted  from  a  defect 
in  appliances  of  the  train,  which  existed  previously,  and  which  made  it 
imi)ossible  to  stop  the  train  in  time,  notwithstanding  the  efforts  of  the 
trainmen. 

—Illinois  Cent.  R.  Co.  v.  Nelson,  173  Fed.  915 97  C.  0.  A.  331 

Plaintiff's  intestate  negligently  walked  upon  a  railroad  crossing  im- 
mediately in  front  of  a  freight  train,  which  was  being  backed  toward  the 
crossing  at  a  speed  of  four  or  five  miles  an  hour,  and  was  knocked  down 
between  the  rails,  and  two  or  three  cars  passed  over  him,  causing  his 
death.  It  was  claimed  by  plaintiff  that  he  was  not  killed  until  struck  by 
the  second  car,  and  that  the  train  could  have  been  stopped  before  such 
car  reached  him  by  the  exercise  of  proper  care  after  his  danger  was  dis- 
covered; but  the  evidence  left  both  of  such  questions  in  doubt*  It  was 
further  shown  that,  as  soon  as  the  brakemen  on  the  cars  saw  that  de- 
ceased was  about  to  step  upon  the  track,  they  shouted  warnings  to  him, 
and  also  signaled  the  engineer,  and  that  as  soon  as  the  latter  saw  the 
signals  he  did  everything  possible  to  stop  the  train ;  but  he  was  not  cer- 
tain that  he  saw  the  first  signal,  nor  was  it  certain  that  the  failure  to 
stop  within  a  shorter  distance  was  not  due  to  defective  brake  appliances. 
Held,  that  such  evidence  did  not  warrant  a  recovery  against  the  com- 
pany ;  the  negligence  of  deceased  being  conceded. 

—Illinois  Cent  R.  Co.  v.  Nelson,  173  Fed.  915 97  C.  C  A.  331 

A  man  who  in  the  daytime  walked  upon  a  railroad  crossing  immediately 
in  the  way  of  an  engine,  which  was  backing  toward  the  crossing  at  a  speed 
of  five  or  six  miles  an  hour,  and  which  was  in  plain  sight  as  it  approached, 
with  nothing  to  obstruct  his  view.  Is  as  matter  of  law  chargeable  with 
contributory  negligence,  which  precludes  recovery  for  his  death  so  caused. 
—Colorado  &  S.  Ry.  Co.  v.  Tucker,  173  Fed.  605 97  a  C.  A.  555 
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Under  the  common  law  a  railroad  company  owes  no  duty  to  a  mere 
trespasser,  on  its  tracks  without  the  consent  of  any  one  having  author- 
ity to  permit  his  presence,  except  to  do  him  no  Intentional  or  wanton  in- 
jury. 

—Louisville  &  N.  R.  Co.  v.  Womack,  173  Fed.  752 97  C.  C.  A.  559 

Evidence  held  sufficient  to  warrant  the  submission  to  the  Jury  of  the 
question  whether  the  employes  of  a  railroad  company,  in  charge  of  the 
engine  of  a  freight  train,  which  collided  with  a  hand  car,  complied  with 
Shannon's  Code  Tenn.  §  1574,  subsec.  4,  which  provides  that  the  engineer, 
fireman,  or  some  other  person  on  the  locomotive  shall  be  kept  always  up- 
on the  lookout  ahead,  and  that  when  any  person,  animal,  or  other  ob- 
struction appears  on  the  road  the  alarm  whistle  shall  be  sounded,  the 
brakes  put  down,  and  every  possible  means  employed  to  stop  the  train 
and  prevent  an  accident;  there  being  evidence- that  the  persons  ui)on 
the  hand  car  saw  the  engine  when  200  yards  distant,  but  that  those  on 
the  engine  did  not  see  the  hand  car  until  within  a  car's  length. 

—Louisville  &  N.  R.  Co.  v.  Womack,  173  Fed.  752 97  C.  C.  A.  559 

Plaintiff  was  driving  with  a  load  of  lumber  over  the  tracks  at  a  street 
crossing  of  defendant's  railroad,  when  the  wagon  was  struck  by  a  passing 
engine  and  he  was  injured.  There  were  six  tracks,  and  on  the  outside 
track,  which  was  the  second  from  that  on  which  he  was  struck,  cars 
were  standing,  which  obstructed  the  view.  There  were  gates  at  the  cross- 
ing in  charge  of  a  watchman,  which  were  up  when  plaintiff  drove  in ;  but 
whether  they  were  closed  when  a  train  passed.  Just  prior  to  that,  or 
whether,  if  not,  plaintiff  observed  the  fact,  was  left  uncertain  by  the  evi- 
dence. Plaintiff  was  familiar  with  the  crossing  and  knew  it  was  danger- 
ous. Held,  that  it  was  his  duty  to  stop  and  listen  before  driving  on  the 
through  track,  where  he  was  struck,  if  his  view  was  so  obstructed  that 
he  could  not  see.  and  that  in  failing  to  do  so,  and  in  driving  on  the  track 
without  exercising  any  care  whatever  to  ascertain  whether  a  train  or 
engine  was  approaching,  he  was  guilty  of  contributory  negligence. 

—Erie  R.  Co.  V.  Schultz,  173  Fed.  759 97  C.  C.  A.  573 

RATE. 

Discrimination  in  rates  between  shippers,  see  Carriers,  §  1. 

RATIFICATION. 

Of  act  of  promoter  of  corporation,  see  Corporations,  §  L 

REAL  ACTIONS. 

See  Ejectment. 

REBATES. 

By  carrier,  see  Carriers,  {  1. 

RECEIVERS. 

Appointment  in  bankruptcy  proceedings,  see  Bankruptcy,  §  2. 

RECORDS. 

Of  chattel  mortgages,  see  Chattel  Mortgages,  §  2. 

Transcript  on  appeal  or  writ  of  error,  see  Appeal  and  Error,  §  3L 
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RELEASE 

See  Payment 

REQUESTS. 

For  instructions  in  civil  actions,  see  Trial,  §  2. 

RESCISSION. 

Of  contract  for  sale  of  goods,  see  Sales,  |  2. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  Monopolies,  I  !• 

REVENUE 

See  Customs  Duties ;  Taxation. 

REVIEW. 

See  Appeal  and  Error ;  Criminal  Law,  §  3. 

RISKS. 

Assumed  by  employ^,  see  Master  and  Servant,  1 1. 

SAFETY  APPLIANCE  ACT. 

See  Railroads,  §  1. 

SALES. 

Of  realty,  see  Vendor  and  Purchaser. 

I    1.    Requisites  and  Talidity  of  contraot. 

The  Metropolitan  Street  Railway  Company  having  leased  its  road  to 
the  New  York  City  Railway  Company,  the  lessee's  vice  president  and  gen- 
eral manager  received  on  May  10,  1907,  from  claimant  a  written  proposal 
to  furnish  certain  cables.  This  proposal  was  accepted  and  ratified  by 
both  parties  on  May  1.3th  following.  The  agreement  required  formal  or- 
ders to  be  sent  from  time  to  time  by  the  purchasing  agent  of  the  railway 
company  to  claimants,  stating  the  amount  of  cables  needed  and  other  de- 
tails. Three  orders  were  sent  and  signed,  "Metropolitan  Street  Railway 
Company,  per  A.  C.  Tully,  Purchasing  Agent,"  and  required  the  cable  com- 
pany to  deliver  specified  cables  to  "New  York  City  Railway  Company"  in 
accordance  with  proposal  of  May  10th  and  letter  of  acceptance,  etc  Such 
orders  were  on  the  printed  forms  of  the  Metropolitan  Company,  and  were 
accompanied  by  printed  bill  forms  setting  forth  the  Metropolitan  Company 
as  the  one  to  be  billed  against.  Held,  that  the  purchaser  of  the  cables  was 
the  New  York  City  Railway  Company,  and  that  the  Metropolitan  Company 


INDEX.  735 

could  not  be  made  liable  therefor,  though  they  were  to  be  used  as  a  part 
of  the  Metropolitan's  property. 

-—Pennsylvania  Steel  Co.  v.  New  "York  City  Ry.  Co.,  172  Fed.  659. . . 

97  a  C.  A.  185 

Misrepresentation  of  a  material  fact  on  which  a  seller  relies  in  making 
a  sale  is  ground  for  rescission,  though  the  misrepresentation  was  innocent 

— In  re  American  Knit  Goods  Mfg.  Co.,  173  Fed.  480 

97  C.  C.  A.  486 

Where  a  corporation  credit  statement  recited  that  the  present  mortgages 
did  not  cover  any  of  the  "quick  assets"  of  the  company,  amounting  to 
$635,165.35  in  cash,  merchandise,  accounts  receivable,  etc.,  which,  to- 
gether with  equities  In  real  estate  and  machinery  of  $194,775.01,  made  the 
total  assets  $829,940.36,  the  term  "quick  assets''  was  used  merely  to  dis- 
tinguish liquid  assets  from  those  permanently  invested  in  the  business, 
like  real  estate  and  machinery,  and  included  amounts  charged  against 
officers  for  return  of  part  of  salaries  paid  them  in  a  previous  year,  in 
accordance  with  the  agreement  of  employment 

— In  re  American  Knit  Goods  Mfg.  Co.,  173  Fed.  480 

97  C.  C.  A.  486 

In  a  proceeding  against  a  bankrupt's  estate  to  recover  merchandise  on 
rescission  of  a  contract  of  sale  for  alleged  misrepresentation  in  a  financial 
statement  of  the  bankrupt's  assets,  the  burden  was  on  petitioner  to. show 
that  the  statement  contained  a  material  misrepresentation  of  fact  on 
which  petitioner  relied. 

— In  re  American  Knit  Goods  Mfg.  Co.,  173  Fed.  480 

97  C.  C.  A.  486 

A  court  could  not  infer  that  a  bankrupt's  financial  statement  used  as 
a  basis  for  credit  was  false  on  February  28,  1905,  because  the  bankrupt's 
assets  realized  very  much  less  than  the  amounts  called  for  in  the  state- 
ment when  they  came  into  the  possession  of  the  receiver  In  bankruptcy 
in  August  following. 

— In  re  American  Knit  Goods  Mfg.  Co.,  173  Fed.  480 

97  C.  C.  A.  486 

By  a  contract  made  by  an  extended  correspondence  an  asphalt  company 
agreed  to  furnish  to  a  paving  company  crude  asphalt  from  its  mine  and 
liquid  flux  necessary  to  make  an  asphaltic  paving  cement,  sufficient  in 
quantity  to  complete  certain  contracts  of  the  paving  company  with  the 
city  of  New  Orleans,  at  the  price  of  $37  per  ton,  with  a  guaranty  that 
each  ton  of  the  cement  would  lay  90  square  yards  of  pavement  specified. 
The  cement  was  to  be  made  in  New  Orleans  by  means  of  a  portable  plant 
furnished  by  the  asphalt  company,  which  was  also  to  furnish  a  man  to 
have  full  charge  of  the  making  and  laying  of  the  same,  his  salary  to  be 
paid  by  the  paving  company.  Held  that,  construing  the  contract  in  the 
light  of  all  the  correspondence,  it  required  the  paving  company  to  pay  for 
the  asphalt  at  the  rate  of  $37  for  each  90  square  yards  of  pavement  laid, 
and  not  for  each  ton  of  the  crude  material  shipped. 

— Union  Development  &  Construction  Co.  v.  Globe  Asphalt  Co.,  173 
Fed.    866 97  C.  a  A.  650 

I  2.    Modifloation  or  resoission  of  contraot. 

A  seller  is  only  required  to  return  benefits  as  a  condition  precederft  to 
a  rescission  of  the  sale  for  misrepresentations,  in  an  action  at  law  when 
the  rescission  is  the  act  of  the  seller ;  no  such  return  being  required  where 
the  rescission  is  asked  of  a  court  of  equity,  since  in  that  case  all  equities 
will  be  protected  by  the  decree. 

— In  re  American  Knit  Goods  Mfg.  Co.,  173  Fed.  480 

97  C.  C.  A.  486 

I  3.    Perfonnamoe  of  oontraot. 

A  contract  to  furnish  certain  machinery,  to  be  subject  to  tests  after 
its  shipment  and  installation  to  determine  whether  it  met  the  warranties 
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on  which  It  was  sold  before  it  was  to  be  fully  paid  for,  which  installa- 
tion and  tests  would  necessarily  require  a  considerable  time,  provided  that 
"the  acceptance  of  the  machinery  upon  arrival  shall  constitute  a  waiver 
of  all  damages  for  delays."  Held  that,  construing  the  entire  contract  to- 
gether, the  word  "acceptance**  in  such  provision  was  used  in  the  sense 
only  of  "receipt,**  meaning  that  the  voluntary  receipt  of  the  machinery  on 
its  shipment,  notwithstandlDg  delays,  should  be  a  waiver  of  the  same,  al- 
though still  subject  to  the  tests  as  to  its  efficiency  and  final  acceptance. 
— ^Lancaster  Electric  Light,  Heat  &  Power  Co.  v.  Piatt  Iron  Works 
Co.,  172  Fed.  314 97  a  a  A.  14S 

SALVAGE. 

I   1*    RIclit  to  eoB&peiisation. 

The  principles  which  govern  the  allowance  of  compensation  for  a  sal- 
vage service  are  not  the  same  where  the  service  is  rendered  under  an  em- 
ployment and  where  it  is  volunteered.  In  the  latter  case  it  is  more  meri- 
torious, and  the  salving  vessel  takes  the  risk  of  receiving  nothing  if  the 
service  is  unsuccessful,  and  if  successful  is  entitled  to  a  liberal  reward; 
while  if  employed  she  is  entitled  to  payment  on  a  quantum  meruit  in  any 
event,  and  whether  entitled  to  more  in  case  of  success  depends  on  the  cir- 
cumstances and  the  spirit  in  which  the  service  is  rendered. 

—Pacific  Mail  S.  S.  Co.  v.  Cominerclal  Pacific  Cable  Co.,  173  Fed.  28. . 

97  O.  C.  A.  340 

I  2.    Amonmt  and  apportiomB&emt. 

The  steamship  Manchuria  grounded  on  a  coral  reef  In  the  bay  of  Wal- 
manalo  on  the  northeast  side  of  the  island  of  Oahu,  Hawaii.  Being  unable 
to  free  herself  with  the  aid  of  three  other  vessels  which  went  to  her  as- 
sistance, the  owners*  agent  applied  for  tlie  assistance  of  lil)elant*s  cable 
ship.  Restorer,  a  vessel  of  4,000  horse  power,  then  lying  idle  at  Honolulu. 
Libelant's  superintendent  stated  that  she  could  not  go  without  permis- 
sion from  New  York,  which  was  cabled  for  and  obtained.  In  the  mean- 
time the  master  refused  to  fire  up  unless  the  expense  was  guaranteed,  and 
such  guaranty  was  given.  On  receiving  permission  libelant's  agent  requir- 
ed a  written  request  for  her  services,  which  being  given,  the  Restorer 
went  to  the  assistance  of  the  Manchuria;  but  her  efforts,  added  to  those 
of  the  other  vessels,  were  unsuccessful,  and  on  the  next  day  an  expert 
salvor  employed  by  the  underwriters  with  a  powerful  wrecking  outfit 
started  from  San  Francisco,  arriving  nine  days  after  the  stranding.  In 
the  meantime  the  Restorer  and  other  vessels  had  assisted  in  keeping  the 
Manchuria  in  ppsition  and  from  further  injury,  and  she  was  retained  by 
the  expert  who  took  charge  of  the  work,  and  who  understood  that  she  was 
under  employment,  until  the  Manchuria  was  finally  released.  Throughout 
libelant  and  its  representatives  worked  with  a  view  to  making  as  large 
a  salvage  claim  as  possible.  The  Restorer  was  at  no  time  in  any  special 
peril,  nor  did  It  appear  that  her  services  were  indispensable  to  the  safety 
or  rescue  of  the  Manchuria.  Held,  that  she  was  entitled  to  recover  for 
her  consumption  and  loss  of  stores  and  expenses  on  account  of  the  salvage 
operations,  and  to  a  per  diem  allowance  for  the  time  employed,  but  to  no 
bonus  in  addition  as  a  purely  salvage  reward. 

— Pacific  Mail  S.  S.  Co.  v.  Commercial  Pacific  Cable  Co.,  173  Fed.  28. . 

97  a  C.  A.  346 

SATISFACTION. 

See  Payment 

SCHEDULL 

Of  bankrupt,  see  Bankruptcy,  §  4. 
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SEAMEN. 


::.  Rev.  St  |  4596,  as  amended  by  Act  Dec.  21,  1808,  a  28,  |  19,  80  Stat 

760  (U.  S.  Comp.  St  1901,  p.  3113),  which  provides  that  seamen  for  will- 
ful disol)edience  to  lawful  commands  shall  be  punishable  at  the  option 

i.;  of  the  master  by  being  placed  in  irons  and  by  a  forfeiture  of  pay,  and  for 

continued  willful  disobedience  by  being  placed  in  irons  on  bread  and  wa- 

c  .  ter  until  such  disobedience  shall  cease,  and  also  by  a  forfeiture  of  pay, 

1^,  does  not  deprive  the  master  of  authority  in  his  discretion  to  impose  a 

milder  punishment 

—The  Thrasher,  173  Fed.  258 97  C.  0.  A.  424 

In  Rev.  St.  §  4596,  as  amended  by  Act  Dec.  21,  1898,  c.  28,  §  19,  30  Stat 
700  (U.  S.  Comp.  St  1901,  p.  3113),  providing  that  offenses  by  seamen 
shall  be  punishable  as  therein  prescribed,  the  word  **punishable*'  does 
not  mean  *'must  be  punished,''  but  *'may  be  punished"  as  therein  pro- 
vided. 

—The  Thrasher.  173  Fed.  258 97  0.  0.  A.  424 

An  order  of  the  master  of  a  vessel  requiring  a  seaman  to  go  aloft  and 
scrape  the  masts  as  a  punishment  for  fighting  in  violation  of  orders,  field 
within  the  master's  discretion,  and  the  placing  of  the  seaman  in  Irons 
with  a  stick  under  his  knees  and  over  his  arms  for  his  refusal  to  obey 
the  first  order,  until  he  would  consent  to  do  so,  not  to  entitle  him  to  re- 
cover damages  against  the  ship;  the  evidence  being  that  It  caused  him 
no  appreciable  suffering. 

—The  Thrasher,  173  Fed.  258 97  0.  0.  A.  424 

SET-OFF  AND  COUNTERCLAIM. 

Set-off  against  bankrupt's  trustee,  see  Bankruptcy,  {  8. 

SETTLEMENT. 

See  Payment 

SHIPPING. 

See  Admiralty;   Collision;   Maritime  Liens;   Salvage;   Seamen. 

I   1.    Title. 

A  purchaser  of  a  half  interest  In  a  steamer,  which  contracted  to  pay 
therefor  one-half  her  cost,  to  be  shown  by  an  Itemized  bill  to  be  furnish- 
ed by  the  seller,  and  on  the  transfer  of  such  half  by  a  good  and  sufficient 
bill  of  sale  free  from  liens,  held  not  bound  for  the  purchase  price,  where 
no  bill  of  the  cost  nor  bill  of  sale  was  tendered  prior  to  the  time  when 
the  vessel  was  lost 

—El  Cambio  Gold  Mining  Co.  v.  Cucharas  Mining  Co.,  172  Fed.  366. . 

97  C.  C.  A.  64 

A  mortgage  given  by  a  steamship  company,  covering  all  the  vessels  it 
then  owned  and  all  It  should  afterwards  acquire,  cannot  bind  after-ac- 
quired vessels,  as  against  liens  given  by  statute  for  their  construction. 

— ^Amerlcan  Trust  Co.  v.  W.  &  A.  Fletcher  Co.,  173  Fed.  471 

97  C.  O.  A.  477 

I  2.    Oliarters. 

Bailees  for  hire  of  a  scow,  bound  to  exercise  ordinary  care  to  protect 
her  from  injury,  are  not  liable  for  her  injury  by  being  pierced  by  a  timber 
standing  upright  in  the  bottom  under  her,  where  she  lay  while  being  un- 
loaded, where  the  place  had  been  dredged  and  swept  for  obstructions  but 

97  C.O.A.— 47 
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a  month  before  by  the  city,  and  where  their  own  Tessel,  whidi  was  largtf » 
had  safely  lain  in  the  same  position  only  five  days  before. 

— Hastorf  t.  O'Brien,  173  Fed.  346 97  a  O.  A.  606 

I  3.    Carriage  of  soods. 

To  entitle  a  shipper  to  recover  for  damage  to  cargo  from  heat,  when 
liability  for  such  damage  is  excited  in  the  bill  of  lading,  the  harden  rests 
on  him  to  show  that  the  carrier  was  negligent  in  stowing  or  ventilating 
the  cargo. 

—The  Baralong,  172  Fed.  220 97  C.  a  A.  24 

When  it  is  shown  that  goods,  wh^i  delivered  by  a  vessel  which  was 
the  last  carrier  to  the  consignee,  were  deficient  in  quantity,  the  presomp- 
tion  is  that  the  missing  goods  were  delivered  to  such  vessel,  and  the  prima 
facie  case  so  made  ont  is  not  only  one  of  liability  against  the  owner,  but 
of  a  maritime  lien  against  the  ship,  and  the  burden  rests  upon  her  to 
prove  that  she  delivered  all  that  she  received. 

—The  Qhasee,  172  Fed.  368 97  a  C.  A.  66 

An  exemption  in  a  bill  of  lading  of  liability  for  loss  of  cargo  by  theft 
does  not  rdieve  the  vessel,  where  there  was  negligence  on  her  part  which 
contributed  to  or  facilitated  the  theft 

—The  Qhasee,  172  Fed.  368 97  C.  C.  A.  (5*5 

Where  tiirongh  bills  of  lading  for  boxes  of  bristles  recited  that  the 
weight  and  quantity  were  unknown,  the  burden  rests  upon  the  shipper  to 
show  their  weii^t,  when  received,  in  order  to  hold  the  last  carrier  liable 
for  a  claimed  short  weight  in  the  quantity  delivered. 

—The  Seneca,  172  Fed.  870 97  a  a  A.  68 

£>ridence  held  sufficient  to  sustain  a  finding  that  the  weight  of  a  cargo 
of  chalk  carried  by  a  vessel  was  in  excess  of  that  reported  by  the  con- 
signee and  on  which  freight  was  paid. 

—Bacon  v.  Conroy,  172  Fed.  532 97  a  C.  A.  158 

I  4.    Demurraca. 

The  steamship  Eva  was  chartered  to  carry  a  cargo  of  coal  to  be  loaded 
at  Philadelphia ;  the  charter  party  providing  for  **customary  steamer  dis- 
patch loading,  steamer  to  take  turn  with  other  steamers  loading  coaL** 
By  the  rules  of  the  Greenwich  coal  pier,  where  she  was  to  load,  each 
vessel  was  required  to  register  when  ready  to  load,  and  was  loaded  in  turn, 
unless  she  failed  to  dock  when  her  berth  was  ready,  in  which  case  she 
lost  her  place  and  must  re-register.  The  Eva  registered,  and  her  master 
was  told  by  the  charterer's  agent  that  she  could  not  be  loaded  for  about  a 
week.  She  then  went  to  a  shipyard  to  have  some  changes  made  in  her 
bulkheads,  which,  however,  were  not  necessary  for  her  coal  cargo,  and 
could  be  suspended  at  any  time  on  notice,  and  she  could  have  reached  the 
coal  dock  within  an  hour.  When  her  turn  for  loading  was  reached,  she 
was  not  notified ;  but  another  vessel  was  given  her  place  apparently  at  the 
instance  of  the  charterer,  and  she  was  delayed  for  several  days.  Held 
that,  after  registering,  she  was  not  required  to  remain  anchored  near  the 
docks,  but  was  within  her  rights  in  utilizing  the  time  whUe  waiting  for  re- 
pairs, and  was  entitled  to  reasonable  notice  when  her  turn  to  load  came, 
and  that  the  charterer  was  liable  for  demurrage  for  the  time  she  was  de- 
layed. 

^Bull  T.  United  States  Shipping  Co.,  173  Fed.  46. .  .97  O.  C.  A.  364 

SHIP'S  LOG. 

As  documentary  evidence  in  admiralty,  see  Admiralty,  i  !• 

SLANDER. 

See  Libel  and  Slander. 
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SPECIFIC  PERFORMANCL 

I   1*    Good  f  Aitb  and  dlUseoMo. 

Where,  under  a  contract  by  which  one  party  agrees  to  sell  and  convey 
real  estate  on  payment  therefor  at  a  stated  time,  and  the  other  agrees 
to  make  such  payment,  and  providing  that,  if  payment  is  not  made  at  the 
time  stipulated,  the  purchaser  shall  forfeit  all  right  and  the  seller  be 
released  from  all  obligation  ,to  convey,  the  purchaser  has  gone  into  pos- 
session and  made  valuable  improvements  on  the  property,  a  court  of  eq- 
uity will  decree  a  specific  performance  in  his  favor,  notwithstanding  his 
default  in  payment  at  the  time  promised,  when  there  has  been  no  change 
of  circumstances  or  conditions  to  defeat  his  equity. 

— Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  882 97  a  0.  A.  394 


See  Courts,  §  1. 


STARE  DECISIS. 


STATEMENT. 


By  witness  inconsistent  with  testimony,  see  Witnesses,  §  2. 


STATES. 

Courts,  see  Courts. 

Jurisdiction  of  state  court  to  enforce  maritime  lien,  see  Maritime  Liens,  §  2. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see  the  various  specific  topics. 
Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 

Courts,  I  2. 
Laws  denying  equal  protection  of  law,  see  Constitutional  Law,  §  2. 
Laws  impairing  obligation  of  contract,  see  Constitutional  Law,  {  1* 
Statute  of  frauds,  see  Frauds,  Statute  of. 

I   1*    Constmotlon  and  operation. 

A  penal  statute,  which  creates  and  prescribes  the  punishment  for  a 
new  offense,  must  be  strictly  construed. 

One  who  was  not  beyond  reasonable  doubt  by  the  express  terms  of  the 
statute  within  the  class  of  those  punishable  thereunder  may  not  be 
brought  within  it  after  the  event  by  interpretation. 

£hc  post  facto  law  by  Judicial  construction  is  as  pernicious  as  ex  post 
facto  legislation. 

— Erbaugh  v.  United  States;  173  Fed.  433 97  C.  C.  A.  6C3 


STATUTES  CONSTRUED. 


UHITED  STATES* 

CONSTITUTION. 
Amend.  5 172 

STATUTES  AT  LARGE. 

1875,  March  3,  ch.  131,  I  15,  18 
Stat.  420  (U.  S.  Comp.  St.  1901, 
p.  1419) 139 


1887,  Feb.  4,  cb.  104,  §  2.  24  Stat. 

379    (U.   «.    Comp.    St.   1901,   p. 

3155) .    r.  383 

1887,  Feb.*  4,*  VhVloi,*  V  8,'  24  Stat. 

382   (U.    S.    Comp.    St    1901,   p. 

3159)    383,384 

1887,  Feb.  8,  ch.  119,  |  6,  24  Stat 

390  139 

1889,  'jan.*i4rch.'24'/25  Stat*642  13» 
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,  ft47,  I  2,  26  Stat, 
lomp.   3t.    1001,    p. 


.  3.  30  Stat.  02....  1 
1.  11.  t  1,  Schpdule 
0  Stat.   175  (U.   8. 

1,  p.  i6r.5) i 

h.  11,  !  1.  Schedule 

0  But.   178  (U.   8. 

1.  p.  1601) 

ti.  11.  I  1,  Scbpdttle 

0  StBi.  181  (U.  S. 

1.  p.  1662) 

h.  11.  i  7.  30  Stat. 

lomp.   St.   1901,   p. 

1693)   :..  4 

1808.  Julj  1.  eh.  Ml.  j  2(3).  30 
StaL  MB  (D.  8.  Comp.  St.  1001. 

p.  3421) 

1^  July  1,  cb.  &41.  I  4b.  30  Stat. 
.147  (U.   S.  Comp.    St.   1001,   p. 

3423)  fl 

law,  July  1,  ch.  541,  I  8a,  30  Stat. 
549   (U.    8.    Comp.    St.    1901.    p. 

342.'-.) ;...  B 

1898.  July  1.  ch.  541.  g  21a.  .10  Stat. 
r^t^   <U.    8.   Comp.   St.    1901.    p. 

3430)   1 

1808,  July  1.  ch.  541,  |  24a,  30  Stat. 

.-iW    (U.    S.   Comp.    St.    1901,    p. 

3431)  3 

1898.  July  1.  ch.  .■>41.  «  fiOb,  30  Stat. 

B62   (U.    S.    Comp.    St.    1901.   p. 

S445) :.   1 

1898,  July  1.  ch.  541,  t  OSb.  30  Stat. 

50.'>   (if.    S,    Comp.    St.    1901.    p. 

3450) 1 

1898.  Dec.  21,  ch.  28,  |  19,  30  Stat. 

760   (D.    S.   Comp.    St.    1901,    p; 

3113) 4 

1901.  Feb.  6,  ch.  217,  31  Stat.  760. .  1 

1903.  Marcb  2.  ch.  978,  32  Stat. 
944    4 

1904.  April  28,  ch.  1778.  33  Stat. 
529    4 

1906.  June  11,  ch.  3073,  S  1.  34 
Stat.  232  {U.  S.  Comp.  St.  Supp. 
1007,  p.  891) 3 

3900.  Jun»  29.  ch.  3591.  8  7,  34 
Stat.  505  (U.  S.  Comp.  St.  Supp. 


i  4887  (O.  8.  Comp.  SL  1901.  p. 


IS  5209.    6239    (U.    S.    Comp.    St. 

1901.  pp.  3497.  3515) 271 

f  5480  (V.   8.   Comp.    SL   1901.   p. 

3C90)    4<i2.  663 

COMPILED  STATUTES  1901. 

Page  581  fill 

Paice  5S3 ' 214 

I'nge  720  172 

Page  1212  421 

Page  1419 139 

Page  142G W7 

Page  lfi-15 4'iO 

Page  lOfil   40 

PHge  1062 41 

Page  loas   46» 

Page  3113 424 

Page  31."m 383 

Page  3ir.9   383.  3S4 

Page  3174   284 

Page  3200 4r>4.  578.  579 

Page  3.182 2S9.  290 

Page  3.3.'« 25 

Page  3421   .11 

Page  3423 B47 

Page  342.-> 536 

Paee  34.30  116 

Page  3431    SSi 

Page  .1445 161 

Page  34.-.0 1.15 

Pages  3497,    3515 271 

Page  .169(t   462.663 

COMPILED  STATUTES  8DPP.  1907. 

Page  891 392 

Page  909 198 

TREATIES. 


CAIJFORMIA. 

CIVIL  CODE. 


S  536   . 
g  501   . 


PENAL  CODE. 


REVISED  STATUTES. 
f  720  (U.  8.  Comp.  St.  1901,  p.  581)  fl 

i723  (U.  S.  Comp.  St.  1901.  p.  .183)  2 
1025   (U.   S.   Comp.   St.    1901,   p. 

720)   1 

g  1782  (U.  8.  Comp.  St.  1901.  p. 

1212) 4 

I  2324   (U.   S.   Comp.   St.   1901,   p. 

1426)  . 
I  4596. 

21,  cb.  _.,  ..  _.,  __  _ __  ,_. 

S.  Comp.  St.  1901,  p.  3113) 424  > 


COUIRABO. 


REVISED  STATUTES  1908. 
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GENERAL  STATUTES  1901. 
|§  5857,  5858 500 

GENERAL  STATUTES  1905. 

§  4909  288 

|§  6312,  6313 618 

mssouRi. 

REVISED  STATUTES  1899. 

IS  2933,  2946  (Ann.  St  1906,  pp. 

1090.  1698) 536 

§  3404  (Ann.  St.  1906,  p.  1936) 548 

ANNOTATED  STATUTES  1906. 

fS  2933,  2946 536 

I  340i   548 


CONSTITUTION. 
Art  11,  §  4 198 

CODE  OF  CIVIL  PROCEDURE. 
§  333   124 

COMPILED  STATUTES  1901. 
§  5907  124 

LAWS. 
1907,  ch.  48,  {§  1,  2 124 

NEW  JERSEY. 

GENERAL  STATUTES  1895. 

Volume  2. 
Page  1960 478 


L^iWS. 

1857.  p.  382 478 

1878,  p.  158 478 

1884,  p.  248 478 


NEW  YORK. 

CODE  OF  CIVIL  PROCEDURE. 
S  177   


56 


OHIO. 

CONSTITUTION. 


Art.  1 


520 


REVISED  STATUTES  1908. 
§§  3231—1,  3207 520 

PENN8YI.VANIA. 

LAWS. 
1874,  p.  108 144 

TENNESSEE. 

SHANNON'S  CODE. 
§  1574,  Bubsec.  4 560 

WASHINGTON. 

BALLINGER'S  ANNOTATED  CODES 
&  STATUTES. 

I  4099  (Pierce's  Code,  |  5139) 591 

i  4«2S  (Pierce's  Code,  {  2.^>6) 443 

§  4829  (Pierce's  Code,  |  257) 392 

PIERCE'S  CODE. 

§  256  (Ballinger's  Ann.  Codes  &  St 
S  4828) 443 

§  257  (Baliinger's  Ann.  Codes  &  St. 
§  4829) 392 

§  5189  (Bailinger's  Ann.  Codes  &  St. 
§  4(m) 591 


STIPULATIONS. 

As  to  appeal,  see  Appeal  and  Error,  |  1. 

A  stipulation  to  settle  controTersies  or  to  assist  a  court  In  deciding 
them  ought  not  to  be  discouraged  by  a  narrow  and  unreasonable  con- 
struction that  would  defeat  the  manifest  intention  of  one  of  the  parties, 
acceded  to  by  the  other. 

— Arkansas  Valley  Sugar  Beet  &  Irrigated  Land  Co.  v.  B^.  Lyon  Ca- 
nal Co.,  173  Fed.  601 97  O.  O.  A.  551 


STOCKHOLDERS. 


Of  corporations,  see  Corporations,  |  2. 
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ff 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  C&rriers. 

Construction  of  contracts  between  lessor  and  lessee  of  street  railroad,  sec 
Contracts,  |  2. 


I   1.    Reffmlatiom  amd  operatton. 

A  street  railway  company  is  not  chargeable  with  negligence,  which 
renders  it  liable  for  the  killing  of  a  passenger  In  an  automobile  by  a  col- 
lision between  such  machine  and  a  car  at  a  street  crossing,  where  the 
car  was  not  being  run  at  an  excessive  speed,  and  the  antomobOe,  which 
had  been  proceeding  along  the  same  street  a  short  distance  ahead  of  the 
car,  suddenly  turned  across  the  track  so  dose  to  the  car  that  the  motor- 
man  could  not  stop  before  the  collision  occurred,  a  movement  which  he 
■was  not  bound  to  anticipate. 

—Dale  V.  Denver  City  Tramway  Co.,  178  Fed.  787. .  .97  0.  a  A.  511 

SUBROGATION. 

Where  certain  stock  was  purchased  by  a  bank*s  vice  president  and  an- 
other in  separate  shares,  and  all  of  the  stock  was  pledged  for  a  loan  to 
both,  the  bank,  being  compelled  to  pay  the  whole  loan  in  order  to  re- 
lease its  share  of  the  stock,  was  subrogated  to  the  rights  of  the  pledgee 
as  against  the  balance. 

— Metropolitan  Trust  Co.  of  New  York  v.  McKinnon,  172  Fed.  846.. 

97  a  a  A.  194 

SUPREME  COURTS. 

See  Courts,  |  2. 

TARIFF. 

See  Customs  Duties. 

TAXATION. 

See  Customs  Duties. 

License  taxes,  see  Licenses,  §  1. 

Ileport  by  railroad  to  taxing  officers  as  evidence,. see  Evidence,  |  1* 


I   1.    IdabUitj  of  persons  amd  property. 

Under  section  3927t.  Mills*  Ann.  St.  Rev.  Supp.  Colo.,  live  stock  brought 
into  a  county  l>etween  September  1st  and  December  31st  of  one  year,  and 
shipped  out  between  January  1st  and  April  1st  of  the  succeeding  year,  is 
taxable  In  that  county  for  the  latter  year. 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 

97  C.  a  A.  1 

§   2.    I«OT7  and  assessment. 

Where  the  basis  of  assessing  the  property  of  a  railroad  company  in  a 
state  for  taxation  prescribed  by  statute  and  followed  Is  to  ascertain  the 
value  of  its  corporate  plant  used  or  convenient  for  operating  its  railroad, 
wherever  situated,  excluding  its  property  not  necessary  or  convenient  for 
that  purpose  which  is  otlierwise  assessed,  and  then  to  take  such  a  portion 
of  that  value  as  the  number  of  miles  of  its  main  track  in  the  state  bears 
to  the  number  of  miles  of  its  entire  main  track,  the  current  cash  value  of 
all  the  obligations  which  constitute  its  funded  debt,  and  of  all  its  out- 
standing shares  of  stock,  are  competent  evidence  of  the  value  of  Its  cor- 
porate plant,  and,  in  connection  with  its  entire  mileage  and  its  mileage  in 
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the  state,  more  persuasive  eyldence  of  the  value  of  that  part  of  its  cor- 
porate plant  in  the  state,  than  the  cost  of  reproduction  of  its  tangible 
property  therein. 

—Atchison,  T.  &  S.  F.  Ry.  CJo.  v.  Sullivan,  173  Fed.  456 

97  C.  C.  A.  1 

Evidence  of  the  value  of  pr(^)erty  not  necessary  for  railroad  purposes, 
and  that  parts  of  the  corx)orate  plant  of  a  railroad  company,  Including  Its 
various  terminals,  are  of  exceptional  value,  Is  competent,  and,  when  of- 
fered, must  be  given  effect  by  the  assessing  board  and  by  the  court  in 
ascertaining  the  value  of  Its  corporate  plant  in  the  state. 

But  in  the  absence  (^  such  evidence  the  presumption  is  that  all  its 
property  is  part  of  its  corx)orate  plant,  and  that  its  tangible  and  in- 
tangible property  are  equally  distributed  throughout  its  mileage. 

—Atchison,  T.  &  &  F.  Ry.  Co.  v.  Sullivan,  173  Ffed.  456 

97  C.  C.  A.  1 

The  intangible  property  of  an  operating  railroad  company,  its  fran- 
chises, contracts,  privileges,  and  good  will,  are  presumptively  combined 
unavoidably  and  inextricably  with,  automatically  distributed  to,  and  they 
enhance  the  value  of,  every  part  of  its  tangible  corporate  plant 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 

97  C.  C.  A.  1 

I   3*    Colleotion  and  eBLforcenient  asalast  persons  ov  personal  prop- 
erty. 

A  systematic,  Intentional,  continuing  omission  or  undervaluation  of 
other  taxable  property,  in  violation  of  the  Ck)nstitutlon  or  statute,  by  the 
taxing  officers  of  a  state  or  county,  pursuant  to  a  rule  or  practice  adopted 
by  them,  the  Inevitable  effect  of  which  Is  an  unjust  discrimination  in 
taxation  against  the  property  of  complainant,  and  against  other  property 
similarly  situated,  will  sustain  a  bill  in  equity  in  a  national  court  to  en- 
join the  collection  of  the  tax  based  on  the  illegal  discrimination. 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 

97  C.  C.  A.  1 

The  adequate  remedy  at  law,  which  will  deprive  a  court  of  equity  of 
jurisdiction,  must  be  as  certain,  com^ilete,  prompt,  and  efficient  to  attain 
the  ends  of  justice  as  the  remedy  in  equity. 

And  in  a  case  of  this  nature  the  payment  of  the  Illegal  portion  of  the 
tax  and  the  prosecution  of  an  action  at  law  to  recover  it  back  is  neither 
as  prompt,  certain,  complete,  nor  efficient  a  remedy  as  a  suit  for  an  in- 
junction against  its  collection. 

— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 

97  O.  C.  A.  1 

The  law  presumes  that  every  man  intends  the  natural  and  inevitable 
effect  of  his  deeds,  and  that  taxing  officers  who  intentionally  omit  or 
undervalue  other  taxable  property  in  violation  of  the  Constitution  or  the 
statute,  60  that  an  undue  share  of  the  burden  of  taxation  is  necessarily 
thrown  upon  the  property  of  complainant,  intended  to  discriminate  against 
its  property.  It  is  not  necessary  to  its  cause  of  action  that  the  officers 
should  have  had  any  such  actual  intention,  for  their  acts  were  as  in- 
jurious and  as  remediable  without  as  with  that  intention. 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 

97  C.  C.  A.  1 

Parties  to  a  suit  who  admit  in  their  pleadings  that  the  actual  value  of 
property  was  far  in  excess  of  its  assessed  value  are  estopi>ed  from  in- 
voking, to  sustain  the  assessment,  the  rule  that  where  the  determination 
of  an  issue  of  fact,  like  the  valuation  of  property  for  taxation,  is  in- 
trusted by  statute  to  the  judgment  of  an  officer  or  a  board,  his  or  its 
decision  raises  more  than  a  presumption  of  fact,  and  may  not  be  over- 
thrown by  the  testimony  of  two  or  three  witnesses. . 

—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  456 i 

97  C.  C.  A.  1 
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Where  the  property  of  the  complainant  and  of  others  whose  property 
1b  subject  to  a  like  levy  for  taxat](Hi  is  illegally  und^assessed  to  sab- 
stantially  the  same  extent,  the  complainant  is  entitled  to  no  relief.  Re- 
sulting legal  injury,  continuing  or  threatening,  is  as  ess^itial  to  relief  in 
equity  as  causal  wrong. 

—Atchison,  T.  &  a  F.  Ry.  Co.  v.  SuUiyan,  173  Fed.  456 

97  C.  a  A.  1 

TELEGRAPHS  AND  TELEPHONES. 

Decision  of  state  court  construing  statute  relating  to  telegraph  companies  as 
authority  in  United  States  court,  see  Courts,  |  2. 

Laws  impairing  contract  of  telephone  company  to  use  street,  see  Constitu- 
tional Law,  f  1. 

I   1*    EstAblisluAent,  oonstmotlon,  and  audntenanoe* 

Where  a  tel^hone  company  is  authorissed  by  its  charter  to  do  an  inter- 
state business,  and  uses  its  lines  for  tliat  purpose,  a  right  to  build  and 
maintain  such  lines  in  the  streets  of  a  city  for  that  purpose,  conferred  by 
statute,  is  not  limited  nor  affected  by  the  fact  that  they  are  also  used  to 
transact  local  or  intrastate  business. 

— Sunaet  Telephone  &  Telegraph  Co.  v.  City  of  Pomona,  172  Fed. 
829  97  C.  a  A.  251 

TERMS. 

Of  patents,  see  Patents,  {  3. 

TIME. 

For  performance  of  contract,  see  Contracts,  |  2. 

TITLL 

Color  of  title,  see  Adverse  Possession. 

Effect  <^  adverse  possession,  see  Adverse  Possession,  {  2. 

To  minerals,  see  Mines  and  Minerals,  |  Z 

To  vessel,  see  Shipping,  |  1. 

TOOLS. 

Liability  of  employer  for  defects,  see  Master  and  Servant,  1 1. 

TORTS. 

LiaWitiea  of  particular  classes  of  persons. 
Employ^,  see  Master  and  Servant,  §  2. 

Particular  torts. 

See  False  Imprisonment,  i  1 ;  Fraud ;  Libel  and  Slander ;  Negligence. 
Causing  death,  see  Death,  §  1. 
Maritime  torts,  see  Collision. 

TOWAGE. 

Collisions  with  tugs  and  vessels  in  tow,  see  Collision,  {  2. 
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TOWNS. 

See  Mnnlcipal  Corporations. 

TRADE-MARKS  AND  TRADE-NAMES. 

Jurisdiction  of  United  States  courts  to  restrain  infringement  of  trade-mark, 
see  Courts,  f  2. 

f   1*    Marks  and  names  subjects  of  ownership* 

That  a  trade-mark,  consisting  of  a  check  figure  formed  by  Intersecting 
lines  impressed  on  the  bevel  face  beneath  the  edge  of  horseshoe  nails,  was 
an  ornamental  device  which  added  to  the  appearance  of  the  nails,  and 
also  came  to  represent  quality,  did  not  prevent  it  from  operating  as  a 
valid  trade^mark 

—Capewell  Horse  Nail  Co.  v.  Mooney,  172  Fed.  826.  .97  C.  C.  A.  248 

A  trade-mark  "Holeproof  used  in  the  manufacture  and  sale  of  hosiery 
is  not  objectionable  as  descriptive. 

— Holeproof  Hosiery  Co.  v.  Wallach  Bros.,  172  Fed.  859 

97  C.  C.  A.  263 

I  2.    Infringement  and  nnfalr  competition. 

In  a  suit  for  infringement  of  a  trade-mark,  objection  to  the  validity  of 
complainant's  registration  of  the  mark  was  not  material  where  com- 
plainant had  a  common-law  trade-mark  in  the  device  alleged  to  have  been 
infringed. 

—Capewell  Horse  Nail  Co.  v.  Mooney,  172  Fed.  826.  .97  C.  C.  A.  248 

Infringement  of  complainant's  trade-mark  on  horseshoe  nails  to  simu- 
late complainant's  nails,  and  produce  confusion  in  the  minds  of  dealers 
and  users,  was  unfair  competition. 

-—Capewell  Horse  Nail  Co.  v.  Mooney,  172  Fed.  826.  .97  C.  0.  A.  24S 

It  was  no  defense  to  a  suit  to  restrain  the  infringement  of  plaintiff's 
trade-mark  consisting  of  a  check  figure  formed  of  intersecting  lines  im- 
pressed on  the  bevel  face  beneath  the  heads  of  horseshoe  nails  that  such 
mark  was  produced  while  the  nail  was  passing  through  one  of  the  rolls  of 
the  manufacturing  machinery  by  which  the  nail  was  gripped  and  held  in 
place :  it  not  appearing  that  the  pattern  of  the  gripping  surface  of  the  roll 
was  required  to  be  the  same  as  the  trade-mark  stamped  o#  complainant's 
nails  in  order  to  their  successful  manufacture. 

—Capewell  Horse  Nail  Co.  v.  Mooney,  172  Fed.  826.  .97  C.  C.  A.  248 

The  word  "Knotair"  is  not  an  infringement  of  the  word  "Holeproof*  as 
applied  to  the  manufacture  and  sale  of  hosiery. 

—Holeproof  Hosiery  Co.  v.  Wallach  Bros.,  172  Fed.  859 

97  C.  C.  A.  263 

Manufacturers  of  hosiery  under  the  name  "Holeproor*  are  not  preclud- 
ed from  an  injunction  protecting  the  use  of  such  name  by  the  fact  that  it 
is  false  and  misleading ;  it  being  merely  a  boastful  and  fanciful  word  not 
intended  as  a  representation  that  the  hose  manufactured  and  sold  by 
complainant  thereunder  would  never  wear  out 

— Holeproof  Hosiery  Co.  v.  Wallach  Broa,  172  Fed.  859 

97  C.  C.  A.  263 

Where,  In  a  suit  to  restrain  the  infringement  of  plaintiff's  trade-mark 
and  for  unlawful  competition,  there  was  some  evidence  that  defendants 
had  sold  hose  of  other  manufacture  for  "Holeproof*  hose  of  complain- 
ant's manufacture,  a  preliminary  injunction  restraining  sales  of  such 
goods  unless  the  customer  is  informed  that  the  goods  offered  are  not  com- 
plainant's was  proper. 

— Holeproof  Hosiery  Co.  v.  Wallach  Bros.,  172  Fed.  859 

97  C.  0.  A.  2Ca 
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TRADE-MARKS  AND  TRADE-NAMES  ADJUDICATED. 


Holeproof." — Holeproof  Hosiery  Oo.  v.  Wallach  Broa 263 

Kuotair." — Holeproof  Hosiery  Co.  v.  Wallach  Bros. 263 


TREATIES. 

By  the  convention  concluded  at  Brussels  December  14,  1900,  by  the  In- 
ternational Conference  for  the  Protection  of  Industrial  Property,  at  which 
the  United  States  was  represented,  it  was  among  other  things  ordained: 
**Art.  4  bis.  Patents  applied  for  in  the  different  contracting  states  by 
persons  admitted  to  the  benefit  of  the  convention  under  the  terms  of  ar- 
ticles 2  and  8  shall  be  independent  of  the  patents  obtained  for  the  same 
invention  in  the  other  states,  adherents  or  nonadherents  to  the  Union. 
This  provision  shall  apply  to  patents  existing  at  the  time  of  its  going 
Into  effect.  The  same  rule  applies  in  the  case  of  adhesion  of  new  states 
to  patents  already  existing  on  both  sides  at  the  time  of  the  adhesion.'* 
This  convention  was  ratified  by  the  Senate  March  7,  1901,  and  proclaim- 
ed by  the  President  to  go  into  effect  September  14,  1902.  32  Stat  1936. 
Held, 'that  such  treaty  was  self -executing,  and  the  effect  of  its  ratifica- 
tion was  a  complete  doing  away  with  the  interdepend^ice  of  foreign  and 
domestic  patents,  and  of  the  limitation  imposed  on  the  term  of  domestic 
patents  for  inventions  previously  patented  in  foreign  countries  by  Rev. 
St  f  4887,  prior  to  Its  amendment  in  1897  (U.  S.  Comp.  St  1901  p.  3382). 
Per  Archbald,  District  Judge,  and  Gray,  Circuit  Judge,  concurring. 

— ^Hennebiaue  Const  Co.  v.  Myers,  172  Fed.  869 97  O.  CS.  A.  289 


TRESPASS. 

On  mineral  lands,  see  Mines  and  Biinerals,  |  2, 
To  the  person,  see  False  Imprisonment 


TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

TRIAL 

See  WitnesseSi 

Trial  of  particular  cMl  actions  or  proceedings. 

See  Libel  and  Slander,  f  3. 

For  Infringement  of  patent,  see  Patents,  S  5. 

For  Injuries  caused  by  operation  of  railroad,  see  Railroads,  |  1. 

For  injuries  to  servant,  see  Master  and  Servant,  S  1* 

Trial  of  criminal  prosecutions. 
See  Criminal  Law,  |  2. 
For  violation  of  postal  laws,  see  Post  QflSce,  |  1. 

I   1.    Taldiis  oase  or  question  from  jvry. 

Where  the  question  whether  the  watchman  at  a  railroad  crofislng  low- 
ered the  gates  while  a  certain  train  was  xxassing  might  have  had  a  bear- 
ing on  a  case  on  trial,  and  the  watchman's  testimony  was  contradictory, 
the  question  was  one  for  the  jury. 

—Erie  B.  Co.  v.  Schultz,  173  Fed.  759 97  a  C.  A.  573 
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The  objection  that  a  plaintiff  did  not  give  a  notice  which  was  an  es- 
sential condition  precedent  to  the  right  to  bring  the  action  need  not  be 
pleaded,  but  may  be  made  on  motion  for  a  directed  verdict  at  the  close  of 
the  proof. 

— Simerson  v.  St.  rx)uis  &  S.  F.  R.  Co.,  173  Fed.  612.  .97  C.  C.  A.  618 

S  2.    Instmotioiui  to  jwy. 

The  refusal  of  an  instruction  as  to  the  assumption  of  risk,  requested 

by  defendant  in  an  action  by  a  servant  for  a  personal  injury,  held  not 

error,  in  view  of  the  charge  given,  which  sufficiently  covered  the  subject. 

—Griffin  Wheel  Co.  v.  Smith,  173  Fed.  245 97  €.  C.  A.  411 

I   3.    Waiver  and  oorreotioa.  of  irregalarities  and  errors. 

The  defendant  waives  a  demurrer  to  the  plaintiff's  evidence,  or  a  denial 
of  its  motion  for  judgment  on  the  ground  that  the  plaintiff's  evidence 
establishes  no  cause  of  action,  by  the  subsequent  introduction  of  evidence 
to  the  merits  on  its  own  behalf. 

— ^American  Smelting  &  Refining  Co.  v.  Karapa,  173  Fed.  607 

97  a  a  A.  617 

TROVER  AND  CONVERSION. 

Conversion  of  mineral,  see  Mines  and  Minerals,  |  2. 

TRUST  DEEDS. 

See  Chattel  Mortgages. 

TRUSTEE. 

In  bankruptcy,  see  Bankruptcy,  |  3. 

TRUSTS. 

Combinations  to  monopolize  trade,  see  Monopolies,  1 1. 

ULTRA  VIRES. 

Act  of  bank,  see  Banks  and  Banking,  §1  1,  2, 
Act  of  corporation,  see  Corporations,  f  3. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  |  2. 

UNITED  STATES. 

See  Customs  Duties ;  Post  Office. 
Courts,  see  Courts,  ff  2,  3. 
Indians,  see  Indians. 

VALUE. 

Limits  of  Jurisdiction,  see  Courts,  {  Z 
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VENDOR  AND  PURCHASER. 

See  Sales. 

Specific  performance  of  contract,  see  Specific  Performance. 

f   1*    Requisites  and  -ralidity  of  contact. 

A  contract  by  which  one  party  agrees  to  sell  and  convey  real  estate  oir 
payment  therefor  at  a  stated  time,  and  the  other  agrees  to  make  such  pay- 
ment although  it  also  provides  that  if  payment  is  not  made  at  the  time 
stipulated  the  purchaser  shall  forfeit  all  right  and  the  seller  be  released 
from  all  obligation  to  convey,  is  not  one  giving  an  option,  but  one  of  bar- 
gain and  sale. 

—Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  882 97  a  C.  A.  3»^ 

VENUE. 

Of  actions  for  causing  death,  see  Death,  f  1. 

VERDICT. 

Directing  verdict  in  dvil  actions,  see  Trial,  f  1. 

VESSELS. 

Maritime  liens  on  for  building,  see  iSlaritime  Liens,  K  It  2. 
Sale  of,  see  Shipping,  {  1. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  f  1. 

VILLAGES. 

See  Municipal  Corporations. 

WAIVER. 

See  Estoppel. 

Of  objections  at  trial,  see  Trial,  $  3. 
Of  right  to  appeal,  see  Appeal  and  Error,  $  1. 

Of  right  to  damages  for  delay  in  performance  of  contract  of  sale,  see  Sales^ 
8  3. 

WARRANT. 

Authority  to  arrest  without  warrant,  see  Arrest,  §  1. 

WATERS  AND  WATER  COURSES. 

Jurisdiction  of  equity  to  restrain  injury  by  flooding  caused  by  waterworks 

in  Mexico,  see  Equity,  §  1. 
Violation  of  injunction  against  injuries  by  flooding,  see  Injunction,  §  3. 

§   1*    Appropriation  of  rights  in  pnblic  lands. 

The  development  and  maintenance  of  an  electric  power  plant  to  be  op- 
erated by  water  power  is  a  "beneficial  use"  of  the  water,  within  the 
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sneanlng  of  Balllnger*s  Ann.  Codes  &  St  Wash.  %  4099  (Pierce's  Ck)de,  § 
5139),  and  water  previously  appropriated  from  a  stream  under  the  stat- 
ute may  lawfully  be  applied  to  such  purpose. 

—Thompson  Co.  v.  Pennebaker,  173  Fed.  849 97  C.  C.  A.  591 

Plaintiff  assi^ed  to  defendant  a  contract  giving  an  option  to  purchase 
•certain  water  rights  and  land  connected  therewith,  under  an  agreement 
that,  if  defendant  should  "dispose  of  or  use  the  said  option  to  its  benefit, 
directly  or  indirectly,"  it  should  pay  plaintiff  therefor  the  suto  of  $10,- 
000.  Defendant  organized  another  corporation,  of  which  It  owned  all 
the  stock,  to  which  it  assigned  the  option,  and  which  took  steps  to  ac- 
quire the  property  and  went  into  possession.  Heldf  that  such  action  was 
a  beneficial  use  of  the  option,  which  entitled  plaintiff  to  recover  the  stii>- 
ulated  price  therefor. 

—Thompson  Co.  v.  Pennebaker,  173  Fed.  849 97  C.  C.  A.  591 

Water  rights  acquired  by  appropriation  of  public  waters  and  posses- 
sory rights  in  public  lands  are  valuable  rights,  capable  of  being  trans- 
ferred, and  may  be  a  lawful  subject  of  contracts  of  sale,  and  a  defendant, 
which  purchased  an  option  to  buy  such  rights,  which  it  exercised  by  pay- 
ing in  part  therefor  and  going  into  possession  and  expending  money  in 
developing  the  property,  cannot  defend  against  an  action  to  recover  the 
stipulated  price  for  the  option  on  the  ground  that  the  vendor  did  not  have 
the  legal  title  to  the  property. 

— ^Thompson  Co.  v.  Pennebaker,  173  Fed.  849 97  C.  C.  A.  591 

1   2.    OonTeyanoes  and  oo&traoti. 

A  contract  giving  an  option  for  the  purchase  of  certain  lands  and  wa- 
ter rights  sufficiently  described  the  same  for  identification,  where  it 
gave  the  section  on  which  they  were  located,  recited  that  the  water  rights 
had  been  appropriated  by  the  seller  under  the  law  of  Washington  and  re- 
corded as  required  by  such  law  in  the  county  records,  and  further  de- 
scribed the  lands  as  sufficient  lands  *Mn  and  about  said  water  Hghts*'  for 
the  construction  of  a  power  house,  etc. 

— Thompson  Co.  v.  Pennebaker,  173  Fed.  849 97  C.  C.  A.  591 

I   3.    Artifloial  ponds,  reierroiri,  and  oHanneli,  daans,  and  flowage. 

A  court  of  equity  has  Jurisdiction  to  enjoin  the  diversion  of  water  from 
a  stream  by  means  of  canals,  whereby  the  property  of  complainant  is 
flooded  and  threatened  with  irreparable  injury. 

—The  Salton  Sea  Ckses,  172  Fed.  792;    California  Development  Co. 
V.  New  Liverpool  Salt  Co.,  Id 97  C.  C.  A.  214 

A  court  of  equity  has  Jurisdiction  to  enjoin  the  maintenance  of  works 
which  caused  the  flooding  and  injury  of  lands  owned  by  complainant,  not- 
withstanding the  fact  that  pending  the  suit  the  flooding  continued  and 
entirely  destroyed  the  present  value  of  the  property  for  which  damages 
were  awarded ;  the  title  to  the  land  stUl  remaining  in  complainant. 

— ^The  Salton  Sea  Cases,  172  Fed.  792;   California  Development  Co. 
V.  New  Liverpool  Salt  Co.,  Id 97  C.  C.  A.  214 

i  4.    Pnbllo  water  inpply. 

Defendant  corporation  undertook  to  divert  water  from  the  Colorado 
river  near  the  boundary  line  between  California  and  Mexico  through 
canals  for  irrigation  purposes.  It  contracted  with  a  Mexican  company, 
which  it  owned,  and  with  other  local  irrigation  companies  which  it  or- 
ganized in  California,  to  deliver  water  to  their  canals  and  ditches.  It 
constructed  three  intakes  from  the  river,  two  of  which  were  on  Mexican 
territory  on  land  of  the  Mexican  company  and  nominally  under  its  control, 
but  which  were,  in  fact,  constructed  and  controlled  by  defendant.  These 
intakes  were  so  constructed  without  controlling  gates  that  in  a  time  of  • 
flood  one  of  those  in  Mexico  was  so  enlarged  by  washing  that  a  large 
part  of  the  water  of  the  river  poured  through  and  passing  through  canals 
of  the  other  companies  overflowed  and  damaged,  and  finally  destroyed 
the  property  of  complainant  situated  in  the  Salton  Basin  below  the  level 
of  the  river.     Held,  that  having  sole  control  of  the  intakes,  from  the 
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Improper  construction  of  which  the  damage  resulted,  defendant  was 
sponsible  therefor,  and  that  to  a  suit  to  enjoin  further  flooding  and  to 
recover  for  the  damage  done  the  other  corporations  were  not  necessary 
'  parties. 

— ^The  Salton  Sea  Cases.  172  Fed.  792;   California  Development  Co. 
V.  New  Liverpool  Salt  Co.,  Id 97  C.  C.  A.  214 

An  Irrigation  company  which  n^llgently  constructed  the  Intakes  from 
the  Colorado  river  Into  Its  canal  without  headgates  or  other  means  of 
controlling  the  flow,  by  reason  of  which  In  a  time  of  flood  the  water  flowed 
through  In  such  volume  as  to  wash  away  the  river  bank  and  overflow  the 
lands  of  others,  is  not  relieved  from  liability  therefor  by  the  fact  that  the 
flood  was  extraordinary. 

—The  Salton  Sea  Cases,  172  Fed.  792;   California  Development  Co. 
V.  New  Liverpool  Salt  Co.,  Id. 97  C.  a  A.  214 

The  owner  of  certain  lands  and  water  rl^ts  constructed  a  canal  to  carry 
the  waters  from  his  land  to  lower  lands,  and  entered  Into  contracts  with 
the  owners  of  such  lands  by  which  he  sold  and  c<mveyed  to  each  a  certain 
quantity  of  water,  measured  at  the  canaL  The  contracts  provided  that  ''it 
is  understood  and  agreed  *  *  *  that  water  as  above  stipulated  has  been 
actually  delivered  to  the  vendee,  and  that  said  delivery  and  this  convey- 
ance are  accepted  by  vendee  in  full  satisfaction  of  all  obligations  of  ven- 
dor  to  vendee."  All  of  them  also  provided,  in  effect,  that  "vwidee  hereby 
covenants  and  agrees  to  bear  his  proportionate  share  of  taxes  and  all  ex- 
penses of  maintaining  and  operating  said  canal  system  and  all  water 
sources  and  water  rights  and  structures  that  may  be  connected  therewith." 
Heldf  that  such  contracts  must  be  construed  to  require  the  vendor  to  fur- 
nish continuously  the  stipulated  quantity  of  water,  and  the  covenants  of 
the  vendees  to  bear  a  proportionate  share  of  the  expenses  related  to  the 
expenses  of  delivery  only,  and  did  not  bind  them  to  contribute  to  the  ex- 
pense of  prodliclng  the  water,  or  procuring  additional  sources  of  supply, 
when  by  reason  of  drouth  the  original  supply  became  Inadequate  to  fill  the 
contracts. 

— ^Riverside  Trust  Co.  v.  East  Riverside  Water  Co.,  173  Fed.  241 
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WIDOWS. 

Dower,  see  Dower. 

WITNESSES. 

See  Depositions;   Evidence. 

Experts,  see  Evidence,  f  3. 
Opinions,  see  Evidence,  |  3. 

I   1*    Oompetenoy. 

Where  plaintiffs  leg  was  crushed  by  being  run  over  by  a  car  of  one  of 
defendant's  railroad  trains,  which  facts  were  known  and  not  in  dispute, 
a  statement  made  by  plaintiff  to  defendant's  physician  who  came  to  treat 
his  injury  as  to  the  manner  In  which  his  foot  came  to  be  caught  under 
the  wheel  was  not  a  privileged  communication  within  Civ.  Code  Neb.  $ 
333  (Comp.  St.  Neb.  1901,  f  5907),  which  prohibits  a  physician  from  disclos- 
ing *'any  confidential  communication  properly  intrusted  to  him  in  his  pro- 
fessional capacity  and  necessary  and  proper  to  enable  him  to  discharge 
the  functions  of  his  office,"  having  no  relation  to  the  treatment  of  the  In- 
Jury,  and  the  exclusion  of  such  statement  when  offered  in  evidence  was 
error. 

—Missouri  Pac.  Ry.  Co.  v.  Castle,  172  Fed.  841 97C.  aA-124 

I  2.    Credibility,  iatpeaelmient,  oontradiotion,  aad  oorroboration. 

Where  a  party  has  been  surprised  by  the  testimony  of  his  own  witness, 
he  may,  in  the  discretion  of  the  court,  be  allowed  to  offer  evidence  to 
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Show  that  prior  to  the  trial  the  witness  made  a  contradictory  statement, 
not  for  the  purpose  of  impeaching  the  general  character  of  the  witness, 
but  for  the  protection  of  the  party  calling  him ;  but  where  the  previous 
statement  is  in  writing,  and  the  party  has  been  permitted  to  call  the  at- 
tention of  the  witness  to  the  parts  which  contradict  his  testimony,  it  is 
not  an  abuse  of  discretion  to  exclude  the  entire  statement,  when  offered 
In  evidence  for  impeaching  purposes. 

—Griffin  Wheel  Co.  v.  Smith,  173  Fed.  245 97  O.  C.  A.  411 

It  is  not  competent  for  a  party  to  an  action  to  introduce  in  evidence 
the  testimony  of  one  of  his  witnesses  to  the  effect  that  the  reputation  of 
another  of  his  witnesses  for  integrity,  veracity,  ability,  and  standing  is 
high,  in  the  absence  of  evidence  assailing  his  reputation. 

—Central  Coal  &  Colte  Co.  v.  Penny,  173  Fed.  340. . .  .97  0.  C,  A.  600 

WRITS. 

See  Injunction. 

Writ  of  error,  see  Appeal  and  Error. 


[End  ov  YoLTnoB.] 
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